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CHAPTER  LXXXV. 

compensation  of  directors  and  officers. 

Section  Section 

4380.  Directors  not  entitled  to  com-     4382.  Especially    after   the   services 

pensation  unless,  etc.  have  been  rendered. 

4381.  Cannot  vote  themselves  salaries     4383.  Illustrations  of  the  two  preced- 

or  compensation.  ing  sections. 
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4384.  Directon    cannot    reooyer  for  4387.  IllustrationB  of  the  foregoing. 

''extra"   services  incidental  4388.  Services  prior  to  organization 
to  their  official  duties.  of  corporation. 

4385.  Uliistrations  of  the  foregoing.  4889.  Recovery  of  money  misappro- 

4386.  Bat  may  recover  for  services  priated  in  payment  of   sal- 

dearly  outside  sach  duties.  aries. 
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Sktioh 

S825w  Non-liability  of  members  at 
common  law. 

2928.  Liability  of  members  of  unincor- 
porated joint-stock  company. 

8827.  Members  of  corporation  cannot 

enlarge  liability  by  a  by-law, 
resolution,  etc 

8828.  Bat  may  enlarge  their  liability 

by  contract. 

8829.  Liable  to  make  ^ood  to  cred- 

itor the  amount  due  on  their 
shares. 
S8S0.  This  rule  under  Tarious  consti- 
tutions and  statutes. 

88S1.  Exception  as  to  the  necessity  of 
a  call. 

2932.  Liability  exhausted  by  payment. 

8933.  Not  liable  to  creditors  when  not 
liable  to  corporation. 

2984.  Exception  in  favor  of  bona  fide 
purchasers  in  good  faith. 

2985«  Exception  where  shares  have 
been  transferred  in  pledge  by 
the  corporation  to  the  share- 
holder. 

8890w  Illustration:  creditor  of  corpo- 
ration holding  its  stock  as  col- 
lateral security  and  voting  it. 


SxcnoN 

2987.  Liability  of  pledgee  of  a  share- 
holder. 

2938.  In  case  of  agreement  by  one 

corporation  to  assume  debts 
of  another. 

2939.  Where  the  corporation  engages 

in  other  business  than  that 
authorized  by  its  charter  or 
articles. 

2940.  Where  the  formation  of  the  cor- 

poration is  prohibited  by  law 
or  public  policy. 

2941.  Where  the  business  for  which 

the  corporation  is  formed  is 
illegal. 

2942.  Members  of  religious  corpora- 

tions may  be  personally  lia- 
ble. 

2943.  Shareholders  personally  liable 

for  frauds  committed  in  deal- 
ing with  corporate  assets. 

2944.  Not  personally  liable  for  secur- 

ing to  themselves  a  fraudulent 
preference. 

2945.  Not  personally  liable  for  ultra 

ffirei  debts. 

2946.  Liability  of  sole  stockholder. 


§  2925.  Non-liability  of  Members  at  Common  Law.  —  The 

general  rule  of  law  is  that  the  members  of  a  corporation  are 


*  Th«r«  !■  a  yalnable  note  on  the  liability  of  i toekholderi  for  debti  of  tlio  oorporatlon 
la  M  Am.  Dec.  432  €t  Bcq,  There  is  another,  itill  more  elaborat*  and  yalaable,  in  V  Am.  St. 
Eep.  SOS  et  9eq.  There  li  also  a  note  in  27  Am.  Law  Reg.  (n.  i.)  168,  by  Adelbert  Hamilton, 
Italtng  ehiefly  with  the  fubjeota  of  aaaeMmenti,  calU,  and  actiona  to  enforce  itock  inb- 
eertpttoiia. 
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not  liable  for  its  debts ^  or  torts,'  except  to  make  good  the 
amount  due  to  the  corporation  for  their  shares/  unless  made 
so  by  constitutional  or  statutory  enactment,  or  unless  they 
have  assumed  a  larger  liability  by  contract  or  by  conduct/ 


>  8haw«.Boylan,16In<1.884;  Free 
Schools  V.  Flint,  13  Met.  (Mass.)  539; 
Coffin  «.  Bich,  45  Me.  507,  511 ;  t.  e. 
71  Am.  Dec.  559;  Gray  v.  Coffin,  9 
CuBh.  (Mass.)  192,  199;  French  v. 
Teschemaker,  24  Cal.  518,  540;  t.  «. 
71  Am.  Dec.  559;  Norton  v.  Hodges, 
100  Mass.  241 ;  Oliver  v.  Liverpool  &c. 
Co.,  100  Mass.  531,  539,  per  Hoar,  J.; 
t.  c*  tub  nom,  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  (U.  8.)  566, 
575,  per  Miller,  J. ;  Myers  v,  Irwin,  2 
Serg.  A.  B.  (Pa.)  368,  371,  per  TUgh- 
man,  C.  J.;  Harger  v.  McCuUough, 
2  Denio  (N.  Y.),  119;  Van  Sandau  v. 
Moore,  1  Buss.  441,  458;  Thomas  v. 
Dakin,  22  Wend.  (N.  Y.)  9,  95,  per 
Cowen,  J.;  Smith  v.  Huckabee,  53 
Ala.  191, 193,  per  Brickell,  J.;  Slee  v^ 
Bloom,  19  Johns.  (N.  Y.)  456,  473 ;  «.  o. 
10  Am.  Dec.  273,  per  Spencer,  C.  J. ; 
Freeland  «.  McOullough,  1  Denio 
(N.  Y.),414,  423;  «.  c.  43  Am.  Dec. 
685;  Green  v.  Beckman,  59  Cal.  545; 
«.  e.  9  Am.  Corp.  Cas.  24;  Salt  Lake 
City  Nat.  Bank  v.  Hendrickson,  40 
N.  J.  L.  52;  Seymour  v.  Sturgess,  26 
N.  Y.  134 ;  Terry  v.  Little,  101  U.  S. 
216.  It  would  x)erhapB  be  difficult  to 
find  a  modem  case  in  which  the  ques- 
tion whether  the  stockholder  of  a  cor- 
poration is  at  common  law  liable  to 
pay  the  debts  of  the  concern  is  dis- 
tinctly adjudicated ;  just  as  it  would 
be  hard  to  find  a  case  raising  and  ad- 
judicating the  point  that  at  common 
law  the  real  estate  of  a  deceased  per- 
son goes  to  his  heir,  and  his  person- 
alty to  his  next  of  kin.  But  the  rule 
is  found  to  have  been  recognized  in 
many  cases.  Middletown  Bank  v.  Ma- 
gill,  5  Conn.  28, 51,  per  Hosmer,  C.  J. ; 
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New  England  Com.  Bank  v.  Newport 
Steam  Factory,  6  B.  I.  154,  188;  75 
Am.  Dec.  688,  per  Ames,  C.  J. ;  Spense 
V.  Iowa  Valley  Con.  Co.,  36  Iowa,  407. 
Unless  made  so  by  constitution  or  stat- 
ute, a  stxMkholder  is  not  liable  to  cred- 
itors of  the  corporation  for  more  than 
the  amount  remaining  unpaid  on  his 
stock,  even  though  other  delinquent 
stockholders  are  insolvent.  Mallinck- 
rodt  Chemical  Works  v.  Belleville 
Glass  Co.,  34  111.  App.  404. 

'  Thus,  a  man  was  injured  by  being 
ejected  from  an  omnibus  by  its  driver. 
The  omnibus  was  owned  and  run  by 
a  corporation,  and  the  injured  person 
brought  an  action  against  the  stock- 
holders to  recover  damages  for  the  in- 
jury. He  offered  no  evidence  tending 
to  show  any  participation  in  the  act 
on  the  part  of  the  defendants.  It  was 
held  that  there  could  be  no  recovery. 
Peck  V.  Cooper,  8  111.  App.  403. 

•  AnU,  §  1078 ;  Toner  v.  Fulkerson, 
125  Ind.  224 ;  «.  e.  25  N.  E.  Rep.  218. 

^  In  New  England,  an  exception  to 
this  rule  exists,  to  the  extent  that  the 
private  property  of  members  of  guaH 
corporations,  such  as  towns,  counties, 
etc.  which  have  no  corporate  funds, 
is  liable  to  be  taken  to  satisfy  a  judg^ 
ment  against  the  corporate  body. 
Adams  v.  Wiscasset  Bank,  1  Me.  361 ; 
«.  c.  10  Am.  Dec.  88;  Merchants' 
Bank  v.  Cook,  4  Pick.  (Mass.)  405, 
414;  Brewer  v.  New  Gloucester,  14 
Mass.  216;  Marcy  v.  Clark,  17  Mass. 
330,  333;  Atwater  «.  Woodbrldge,  6 
Conn.  223;  t.  c.  16  Am.  Dec.  46; 
Commonwealth  «•  Blue  HiU  Tp.  Co., 
5  Mass.  420. 


LIABILITY  AT   COMMON   LAW.     [3  Thomp.  Corp.  g  2927. 

§  2926.  Idability  of  Members  of  Unincorporated  Joint- 
stock  Company.  —  On  the  contrary,  the  members  of  an  unin- 
corporated jain^sfocib  company  axe  jointly  and  severally  liable,  as 
partners,  to  pay  the  debts  of  the  concern,  unless  their  liability  is 
restricted  by  statute.^  In  this  respect,  the  one  organization  is 
exactly  the  antithesis  of  the  other.  '  It  follows  that  where  there 
is  no  statute  limiting  the  liability  of  the  members  of  unincorpo- 
rated joint-stock  companies,  or  other  unincorporated  voluntary 
associations,  they  cannot,  by  their  own  constating  instru- 
ments, restrain  (heir  liability ^  as  between  themselves  and  the 
public,  to  that  of  an  incorporated  company,  but  such  an 
attempt  is  wholly  nugatory,  and  they  remain  liable  as  part- 
ners.' This  liability  attaches  not  only  to  the  original  mem- 
bers, but  to  all  who  subsequently  join,  provided  they  do  in  fact 
join  and  become  members,  and  not  merely  creditors;  and  this 
is  so,  although  the  object  of  their  joining  was  to  support  the 
concern  with  their  capital  and  credit.' 

§  2027.  Members  of  Corporation  cannot  Enlarsre  Liabil- 
ity by  a  By-law,  Resolution,  etc.  —  Moreover,  the  members  of 


'  Walbum  v.  Ingilby,  1  Mylne  &,  K. 
61, 76;  Haslettv.  Wotherspoon,  2  Rich. 
Eq.  (S.  G.)  395,  899, 403 ;  «.  c.  1  Strob. 
Eq.  (S.  0.)  209,  227 ;  Broyles  v.  McCoy, 
6  Sneed  (Tenn.),  602 ;  Frost  v.  Walker, 
ODUe.  468;  Tappan  v.  Bailey,  4  Met. 
(MasB.)  535;  Tyrrell  v.  Washburn,  6 
Men  (Ma8S.),466.  ''  It  is  important 
for  the  public  to  know  that  if  persons 
connect  themselves  with  a  company 
of  this  description,  they  are  every  one 
of  them  liable  to  x>ay  the  demands 
upon  it."  Abbott,  0.  J.,  in  Keaseley 
«.  Oodd,  2  Oar.  &  P.  408;  Brinham  v. 
Wellersbmg  Ck>al  Co.,  47  Fa.  St.  43, 
49.  An  action  against  the  individ- 
ual associates  of  a  joint^tock  associa- 
tion, consisting  of  more  than  seven 
membersycannot  be  brought,  under  the 
Eeviud  StaiuU»  of  New  Ywh  (13  Bev. 
8tat.  K.  Y.,  6th  ed.,  « 139,  p.  763,  ei 
Mg.),  until  the  remedy  has  been  ex- 


hausted against  the  president  and 
treasurer.  Bobbins  v.  Wells,  1  Bob. 
(N.  Y.)  666. 

*  Walbum  v.  Ingilby,  1  Mylne  A 
K.  63,  76,  per  Lord  Brougham;  Has- 
lettv.Wotherspoon,  2'Bich.  £q.  (8. 0.) 
395,  400,  403;  Pettis  v.  Atkins,  60  111. 
454;  Bigelowv.  Gregory,  73  111.  197; 
Abbott  v.  Omaha  Smelting  Oo.,  4 
Keb.  416;  Frost  v.  Walker,  60  Me. 
468;  Wells  v.  Gates,  18  Barb.  (N.  Y.) 
554 ;  National  Union  Bank  v.  Landon, 
45  N.  Y.  410;  Tappan  v.  Bailey,  4 
Met.  (Mass.)  529. 

'  See  for  illustration  Holt  v.  Blake, 
47  Me.  62.  The  members  of  a  joinir 
eiock  company  created  and  regulated 
by  the  laws  of  New  York,  liable  as 
simple  partners  in  the  State  of  Massa- 
chusetts, are  subject  to  be  sued  as 
such  there.  Taft «.  Ward,  106  MaM. 
518. 
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a  corporation  cannot,  except  by  unanimous  consent,  enlarge 
their  liability  by  the  passage  of  a  by-law  or  resolution  declar- 
ing a  greater  liability  than  that  fixed  by  their  charter  or  by 
the  general  law.  The  majority  of  a  corporation  cannot  thus 
bind  the  minority,  contrary  to  the  charter  or  the  law;'  nor 
does  it  make  any  difference  that  the  member  sought  to  be 
charged  signed  such  a  by-law^  unless  it  appears  that  his  sig- 
nature was  attached  for  some  other  purpose  than  merely  to 
constitute  him  a  member  of  the  corporation.'  But  a  by-law 
which  contains  a  pledge  of  individual  liability  for  the  corpo- 
rate debts,  if  made  for  the  purpose  of  enabling  the  corpora- 
tion to  obtain  a  loan  on  the  faith  of  it,  and  used  for  that 
purpose,  may  perhaps  give  a  right  of  action  against  the  sub- 
scribers, in  favor  of  a  party  who  has  been  induced  to  advance 
money  on  its  credit.*  But  in  an  action  of  asaumpsit  against 
a  member  of  a  corporation,  brought  by  one  of  its  creditors  to 
recover  money  lent  to  it,  evidence  was  not  admissible  to  prove 
that  the  defendant  informed  other  creditors,  when  they  lent 
money  to  the  corporation,  that  its  members  were  individually 
liable  for  its  debts,  and  showed  them  a  by-law  of  the  corpora- 
tion imposing  such  liability.*  Where,  however,  a  corporation 
not  professing  to  have  any  fixed  capital,  made  by-laws  by 
which  each  of  the  corporators  was  bound  to  contribute  equally 
or  ratably  to  all  the  expenses  incurred,  it  was  held  that  the 
members  were  liable  to  be  assessed  for  all  the  debts  of  the 
corporation.* 

§  2028.  Bat  may  Enlargre  Their  Liability  by  Contract.  — 

But  there  is  no  rule  of  law  or  principle  of  public  policy  which 
prevents  the  stockholders  of  a  corporation  from  enlarging 
their  liability  to  the  corporation  or  to  its  creditors  by  contract. 


1  Trasteefl  v.  Flint,  18  Met.  (Mass.)  *  Flint  v.  Pierce,  W  Mass.  68;  «.  c. 

539 ;  Beid  v.  Eatonton  Co.,  40  Ga.  98,  96  Am.  Dec.  691« 

101;  t.  e.  2  Am.  Rep.  663;  Flint  «•  *  Ibid, 

Pierce,  99  Mass.  68 ;  «.  c.  96  Am.  Dec.  •  Hume  v.  Winyaw  Ac.  CJo.,  1  Caro- 

691.  lina  L.  J.  217.     Compare  Savage  «. 

*  Flint  V.  Pierce,  99  Mass.  68;  $.e.  Putnam,  32  Barb.  (N.  Y.)  420. 
96  Am.  Dec.  691. 
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Bat  as  the  stockholder  is  in  law  a  different  person  from  the 
corporation,  his  promise  to  become  personally  liable  for  the 
debts  of  the  latter  beyond  the  extent  to  which  he  stands  liable 
under  the  law  is  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  and  is  hence  within  the  stat- 
ute of  fraudsyand  not  enforceable  unless  in  writing}  So  where, 
under  the  law  of  the  State,  a  married  woman  can  only  pledge 
her  personal  responsibility  to  effect  some  purpose  of  her  own, 
or  for  the  benefit  of  her  own  estate,'  she  cannot  bind  herself 
by  indorsing  a  promissory  note  to  secure  the  debt  of  a  corpo- 
ration of  which  she  is  a  shareholder,  because  the  estate  of  the 
corporation  is  not  her  estate,  and  such  an  indorsement  is 
therefore  not  for  the  benefit  of  her  estate.'  Where  the 
stockholder  of  a  bank  is  personally  liable  under  the  law  to 
redeem  the  circulating  notes  of  the  bank  illegally  issued,  he 
may,  of  course,  make  a  valid  contract  with  a  third  person,  by 
which  the  latter  agrees  to  redeem  the  bills  for  him,  and  the 
contract  will  be  supported  by  a  good  consideration/  But  the 
fact  that  individual  members  of  a  corporation  may  have 
repreeenied  to  the  public  that  they  were  so  liable  will  not  bind 
them  as  stockholder?;  nor  will  equity  entertain  a  bill  against 
them  as  stockholders  under  such  by-law,  or  on  account  of 
such  representations.  If  they  have  incurred  liabilities  as 
individuals,  disconnected  from  their  corporate  capacity,  they 
should  be  proceeded  against  as  individuals.*  So,  it  has  been 
held  that  if  the  individual  property  of  the  stockholders  of  a 
hank  is  not  made  liable  for  its  debts,  either  absolutely  or 
conditionally,  and  by  a  specified  process, — an  indorsement  on 
the  bills  of  the  bank  of  the  words  "individual  property  of 
stockholders  liable''  does  not  of  itself  give  any  right  of 
aotion  to  the  billholders  against  the  stockholders,  or  against 


^  Flint  V.  Pierce,  09  Mass.  6S;  t.  e.  ■  Russel   v.  People's   8av.    Bank, 

Se  Am.  Dec  091.  89  Mich.  671;  t.  c.  83  Am.  Rep.  444; 

*  As  in  Michigan:  Powers  «.  Roa-  De  Vries  v.  Gonklin,  22  Mich.  265; 

■sD,  28  Mich.  179;  Emery  v.  Lord,  26  Weat  v.  Laraway,  28  Mich.  464. 
Mich.  431;  Oooley,  J«,  in  Ruasel  w.  ^  Allen  v.  Pegram,  16  Iowa,  163. 

Pe9ple'8  8aT.  Bank,  89  Mich.  671;  'Reidv.  EatontonMan.Go.,40Ga. 

1.  e.  33  Am.  Rep.  444.  98;  «.  c.  2  Am.  Dec.  563. 
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the  president  and  cashier  signing  the  bills  officially.  The 
indorsement  gives  to  the  billholders  no  rights  against  the 
stockholders  other  than  such  as  are  given  them  by  the  char- 
ter/ 

§  2920.  Idable  to  Make  €kM>d  to  Creditor  the  Amount 
Dae  on  Their  Shares.  -—  In  all  cases  the  stockholder  is  liable 
to  make  good,  in  some  form  of  proceeding,  for  the  benefit  of 
creditors  of  the  corporation,  whatever  remains  unpaid  on  his 
shares  at  their  par  value,  according  to  the  tenor  or  effect 
of  the  contract  of  subscription  entered  into  by  him  or  his 
assignor.'  Beyond  this  his  liability  does  not  extend,  except 
where  it  has  been  enlarged  by  constitutional  or  statutory  pro- 
visions.* 

§  2930.  This  Bole  under  Tarioos  Constitations  and  Stat- 
ates. — This  rule  is  affirmed  by  various  State  constitutions  and 
statutes,  and  where  abrogated  has  sometimes  been  restored. 
Thus,  under  the  Constitution  of  Missouri,  as  amended  in  1870, 
a  stockholder  is  not  liable  for  a  debt  of  the  corporation  if  he 
has  paid  the  whole  amount  of  the  stock  subscribed  or  owned 
by  him.^  It  is  the  rule  with  respect  to  manufacturing  corpora- 
tions in  Iowa;  *  in  Indiana,  in  respect  of  manufacturing  and 
mining  corporations,*  and  under  a  statute  of  Colorado.^  And 
so  in  Maine,  the  remedy  provided  by  statute  against  a  atock- 


*  Lowrj  9.  Inman,  46  N.  Y.  119. 
That  the  obligation  of  certain  stock- 
holden  of  a  bank  to  "  pay  all  debts 
owing  by  the  company''  did  not  oblige 
them  to  pay  its  circulating  notes, 
see  Pollard  «•  Stockholders  &c,  4 
J.  J.  Marsh.  (Ky.)  52.  That  a  bond, 
with  security  given  by  the  corporators 
of  a  savings  bank  to  secure  depositors 
therein,  is  not  capital  stoehf  see  Hunt- 
ington «•  Savings  Bank,  96  U.  S. 
888. 

*  Walker  «.  Lewis,  49  Tex.  123. 

*  Jackson  «.  Meek,  87  Tenn.  69, 71 ; 
«•  e.  10  Am.  St.  Bep.  620;  Spense  «• 
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Iowa  Ac  Oonstmction  Co.,  36  Iowa, 
407;  Monaghan  «•  Hall,  18  La.  Ann. 
310;  Wood  t.  Pearoe,  2  Dim.  (Ohio) 
411 ;  Toner  «•  Fulkerson,  125  Ind.  224 ; 
t.  e.  25  N.  £.  Bep.  218. 

«  Schricker  «.  Bidings,  66 Mo.  208; 
Miley  ••  Parker,  7  Mo.  App.  561. 
*  Warfield  v.  Marshall  €k>unty  Can- 
ning Co.,  72  Iowa,  666;  t.  o.  2  Am.  St. 
Bep.  263. 

*  Wheeler  «.  Thayer,  121  Ind.  64; 
«.  e.  22  N.  £.  Bep.  972. 

*  BeT.  But.  Colo.,  ch.  18,  4  IS;  1 
Mills  Ann.  St.  €k>lo.,  1891, 1 486 ;  Smith 
V.  Londoner,  6  Odlo.  866. 


LIABILITY  AT  COMMON   LAW.     [3  Thomp.  Corp.  §  2931. 

holder  for  corporate  debts  exists  only  against  those  who  have 
tabscTibed  for  or  agreed  to  take  stock  in  the  corporation,  and 
have  not  paid  for  the  same.'  In  like  manner,  a  recent  statute 
of  Florida  makes  stockholders  liable  to  creditors  of  corpora- 
tions, organized  under  the  general  incorporation  laws  of  the 
State,  for  unpaid  subscriptions,  and  no  further.' 

g  2981.  Exception  as  to  the  Kecessity  of  a  Call.  —  This 
does  not,  however,  imply  that  the  same  mode  of  collection 
must  be  pursued  after  insolvency  as  before.  Thus,  as  already 
seen,'  while  the  company  is  a .  going  concern,  a  eaU  by  the 
board  of  directors  may  be  a  condition  precedent  to  the  right 
of  action  against  the  stockholder,  because  this  is  required 
by  his  contract;  yet  after  insolvency  this  is  dispensed  with. 
A  new  trustee,  so  to  speak,  is  substituted  in  the  place  of 
the  directors, — generally  a  receiver  appointed  by  a  court  of 
equity,  —  and  the  court  makes  an  order  as  a  substitute  for  a 
call  by  the  directors,  under  which  he  brings  actions  at  law 
against  the  several  stockholders  who  do  not  respond,  to  collect 
their  several  proportions  of  the  assessment  thus  made.*  A 
stipulation  in  the  contract  of  subscription  that  it  shall  be  pay- 
able only  on  the  call  of  the  company  is  valid  as  between 
stockholders,  but  cannot  be  permitted  to  defeat  the  rights  of 
creditors.*  A  provision  in  the  charter  that  '^  the  balance  due 
on  each  share  shall  be  subject  to  the  call  of  the  directors'' 
does  not  give  a  stockholder  the  right,  as  between  himself  and 
Che  company,  or  as  between  himself  and  the  company's  cred- 
itors, to  withhold  payment  of  the  balance  due  from  him  until 
the  necessities  of  the  company  require  payment  in  full  for  the 
shares  subscribed.' 


>  libby  V.  Tobej,  82  Me.  897;  19 
AtL  Bep.  904. 

>  FU.Act,Ma731,1887;  Acts  1887, 
ch.  3729,  No.  49,  p.  96;  Rey.  Stat. 
FU.,  1 2162.  That  the  corporators  of 
a  corporation  establiBhed  under  the 
Indiana  act  of  1862,  anthoruing  the 
eonstmction  of  levees  and  drains,  are 
ladiTidnally  liable  for  the  amotints 


respectively  assessed  on  their  several 
tracts  of  lands,  but  no  further,  for  the 
pasrment  of  the  corporate  debts:  Shaw 
V.  Boylan,  IS  Ind.  884. 

*  AnU,  i  1702. 

*  Po$t,  ii  8386,  3637,  3649,  3764. 

'  Ourry  v.  Woodward,  63  Ala.  371. 

*  Hill  V.  Merchants'  Mut.  Ins.  €k>.» 
134  U.  8.  616,  626;  $.  c.  33  L.  ed.  994; 
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§  2932.  LiabUity  Exhausted  by  Payment.  —  This  liability 
is,  of  course,  exhausted  whenever  the  stockholder  makes  a 
valid  payment  for  the  shares,  in  conformity  with  principles 
already  considered/  whether  in  money  or  property;  and  even 
where  the  property  has  been  conveyed  to  the  corporation, 
in  payment  of  the  shares  of  the  respective  shareholders,  at 
more  than  its  real  value,  this  will  not  enable  a  creditor,  who 
gives  credit  to  the  corporation  with*  full  knowledge  of  the  facts, 
to  charge  a  stockholder  with  his  proportion  of  the  difference 
between  the  real  value  of  the  land  and  the  value  at  which  it 
was  conveyed  to  the  corporation  or  to  its  trustee.'    But  where 
the  stockholder  has  not  made  full  payment,  it  is  no  answer 
to  the  suit  of  a  creditor  seeking  to  charge  him  to  the  extent  of 
the  balance,  that  the  interest  upon  installments  already  paid 
should  be  allowed  to  extinguish  the  principal  sum  still  due,' 
for  this  would  convert  his  payment  into  a  toan,  so  far  as  the 
rights  of  creditors  are  concerned. 

§  2I98S,  Kot  liable  to  Creditors  when  not  Liable  to  Cor^ 
poration.  —  Except  where  elements  of  estoppel  supervene,  the 
general  rule  is  that  the  stockholder  is  not  liable  to  creditors 
after  the  insolvency  of  the  corporation,  unless  the  circumstances 
are  such  that  he  would  have  been  liable  to  the  corporation 
itself.^  Thus,  if  a  subscription  to  stock  is  made  on  a  valid  con- 
dition,—  as  that  it  shall  not  be  binding  unless  the  total  amount 
is  subscribed, — the  corporation  cannot,  as  we  have  already 
seen,'  enforce  the  contract  against  the  subscriber  without  first 
complying  with  the  condition  on  its  part;  nor  can  its  creditors, 


7  Bail.  A  Corp.  L.  J.  442;  10  Sap.  Ot. 
Bep.  589 ;  affirming  «.  c  86  Mo.  406, 
which  affirms  12  Mo,  App.  148. 

^  AnUf  ch.  26.  To  this  Btatement 
an  exception  exists  under  the  consti- 
tationoi  Oalifornia  (anftf,  i  2891),  under 
which  shares  are  assessable  although 
full  paid.  8anta  Orus  B.  Oo.  v,  Sprec- 
kels,  65  Oal.  193;  Green  v.  Abietine 
Medical  Oo.,  96  Oal.  822,  328. 

*  Bank  of  Fort  Madison  v.  Alden, 
129  U.  S.  372 ;  «.  c.  9  Sup.  Ct.  Bep.  332. 
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■  Wood  V.  Pearoe,  2  Disn.  (Ohio) 
411. 

*  Union  Say.  Asso.  «.  Seligman,  92 
Mo.  635;  t.  c.  1  Am.  St.  Bep.  776; 
overruling  Griswold  v.  Seligman,  72 
Mo.  110;  Burgess  «.  Seligman,  107 
U.  S.  20;  First  Nat.  Bank  v.  Gustin 
Minerva  Ac.  Oo.  (Minn.),  44  N.  W. 
Bep.  198;  42  Minn.  327;  «.  c.  18  Am. 
St.  Bep.  510;  Bobertson  v.  Sibley,  10 
Minu.  323,  328. 

*  AnU,  i  1332. 
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unless  it  appear  that  they  have  given  credit  to  the  corpora- 
tion sabsequently  to  the  subscription,  and  on  the  faith  of 
it*  So,  where  a  subscriber  to  stock  tendered  the  amount  of 
his  subseription  to  the  corporation  while  it  was  solvent,  and 
demanded  a  certificate,  which  was  refused,  it  was  held  that 
he  was  not  liable  to  the  assignee  in  insolvency  of  the  corpora- 
tion.' Bnt,  as  we  have  seen,'  under  many  circumstances  a 
release  by  the  corporation  of  a  subscriber  would  not  be  good 
as  against  its  creditors.  So,  as  already  seen,^  the  individual 
liability  of  a  stockholder  of  a  corporation  for  a  corporate  debt 
is  subordinate  to  the  power  of  the  directors  to  compromise 
the  debt,  or  to  forfeit  the  shares  of  the  stockholder  for  non-pay- 
ment of  his  dues  to  the  corporation.  After  the  directors  have, 
in  good  faith,  and  within  such  power  as  the  law  regulating  the 
corporation  gives  them,  declared  all  the  stock  of  a  member 
forfeited  for  non-payment  of  assessments  upon  it,  he  cannot  be 
held  liable  as  a  stockholder  for  corporate  debts.' 

§  2934.  Exception  in  Favor  of  Bona  Fide  Purchasers  in 
Good  Faith. — ''Where  a  corporation  issues  shares  as  paid  up, 
treats  them  as  such,  and,  as  such,  puts  them  on  the  market,  a 
person  who  innocently  purchases  them  under  the  belief  that 
they  are  paid  up  will  not  become  chargeable  with  a  liability 
to  the  creditors  of  the  corporation  in  case  the  representations 
of  the  company  should  turn  out  to  be  false.  Such  a  person  is 
not  required  to  suspect  fraud  or  to  institute  inquiries  where 
all  seems  fair  and  comformable  to  the  requirements  of  the 
law."*  It  has  even  been  held  that  a  creditor's  bill  in  equity  to 
charge  holders  of  nominally  paid-up  stock,  on  which  nothing 
has  been  paid,  is  defective  in  not  charging  that  defendants 

»  Hahn'B  Appeal  (Pa.),  7  Atl.  Rep.  •  Thomp.  Stockh.,  §  135 ;  quoted  with 

482.  approval  in  Johnson  «.  Lolhnan,  15 

'  Potts  «.  Wallace,  32  Fed.  Hep.  Mo.  App.  55,  58 ;  «.  c.  affirmed,  88  Mo. 

272;  «•  c.  2  Rail.  &  Corp.  L.  J.  496.  567.    The  following  cases  support  this 

'  Ante,  $  1617.  text :   Foreman  v,  Bigelow,  7  Oent. 

•  AnU,  i  16&3.  L.  J.  430;  «.  e.  4  CU£F.  (U.  S.)  508; 

*  Mills  V.  Stewart,  02  Barb.  (N.  Y.)  Keystone  Bridge  Co.  v.  McCloney,  8 
M;  ante,  §§  1550, 1792.  Mo.  App.  496;  Young  v.  Erie  Ir«o 
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took  with  notice}  But  all  these  decisions  assume  that  the 
stockholder  sought  to  be  charged  purchased  the  shares  after 
they  had  been  issued  and  put  on  the  market  as  paid-up 
shares.    They  have  no  application  to  the  case  of  an  original 

subscriber. 

§  293l(.  Exception  where  Shares  have  been  Transferred  in 
Pledge  by  the  Corporation  to  the  Shareholder. -*  On  a  gen- 
eral principle  already  stated,  and  in  the  absence  of  circum- 
stances creating  an  equitable  estoppel,  the  rule  is  that  if  it  is 
agreed  between  the  company  and  the  taker  of  the  shares  that 
he  shall  take  and  hold  them  only  as  collateral  security  for 
money  advanced  by  him  to  the  corporation,  this  does  not 
make  him  liable  as  a  shareholder  to  creditors  of  the  company. 
They  acquire  no  higher  rights  as  against  him  than  the  com- 
pany had,  and  the  law  will  not,  out  of  tenderness  to  them, 
convert  what  was  intended  to  be  a  security  for  him  into  a  lia- 
bility to  them.'  Nor  does  the  fact  that  one  to  whom  the  shares 
of  stock  in  a  corporation  have  been  issued,  in  pledge  to  secure 
an  advance  of  money  made  by  him  to  the  corporation,  votes  at 
corporate  meetings  in  respect  of  such  shares,  make  him  liable 
to  its  creditors  after  it  becomes  insolvent,  in  the  view  of  one 
court.*  So,  a  Canadian  court  has  held  that  a  savings  bank, 
holding  as  pledgee  bank  shares  which  it  had  no  right  to  own, 
and  appearing  as  owner  on  the  books  of  the  pledgor  bank, 
is  not,  as  between  itself  and  the  bank  whose  shares  it  thus 
assumes  to  own,  the  owner  of  such  shares,  within  the  meaning 
of  a  statute  relating  to  liability  of  owners  of  stock.  The  rea- 
son is  that  the  bank  whose  shares  are  assumed  to  be  thus  held 
is  bound  to  take  notice  of  the  governing  statute,  under  which 
a  savings  bank  cannot  acquire  and  hold  shares  except  as 
pledgee.*  \ 

Co.,  es  Mich.  Ill;  «.  c.  31  N.  W.  Rep.  92  Mo.  635;  «.  c.  1  Am.  St.  Rep.  776; 

814 ;  S  West.  Rep.  158.    Compare  Ives  Matthews  v.  Albert,  24  Md.  537. 

v.  CKtizens'  Bank,  15  La.  Ann.  83.  '  Union  Say.  Asso.  «.  Seligman, 

^  Cleveland    Rolling   Mill   Co.  «•  $upra. 
Texas  Ac.  R.  Co.,  27  Fed.  Rep.  250.  ^  Exchange  Bank  v.  City  dec.  6av. 

*  Fisher  «.  Seligman,  7  Mo.  App.  Bank,  Montreal   L.  Rep.,  6  Q.  B. 

383;  Union  Sav.  Asso.  «.  Seligman,  196. 
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g  9098.  Ulustratioii:  Creditor  of  Corporation  Holding  Iti 

Stock  as  Collateral  Security  and  Toting  It.  —  Thus,  it  has  been 

held  that  where  a  corporation  borrows  money  of  a  stranger,  and 

ifsnes  its  shares  to  him  under  an  agreement  that  he  shall  hold  them 

as  collateral  security  for  the  loan,  this  does  not  render  him  liable 

as  a  stookholder  to  creditors  of  the  corporation  after  it  becomes 

insolTent,  although,  while  the  corporation  was  a  going  concern,  he 

Toted  in  respect  of  the  shares  at  corporate  elections,  and  elected 

himself  a  director.'    The  question  of  estoppel  did  not  arise  in  the 

case,  because  the  indebtedness  in  respect  of  which  it  was  sought 

to  make  the  pledgees  liable  accrued  before  they  became  such.    As 

it  appeared  that  the  amount  of  stock  issued  to  them  in  pledge 

was  of  the  nominal  value  of  $6,000,000,  and  that  it  gave  them  a 

eontrolling  power  over  the  corporation,  and  enabled  them  (they  were 

a  partnership)  to  elect  one  of  their  own  members  a  director,  had 

the  indebtedness  been  created  by  them  while  thus  in  control  of  the 

corporation,  the  result  must,  on  principle,  have  been  dififerent,  unless 

the  creditors  of  the  corporation,  at  the  time  when  the  debt  was 

created,  were  apprised  of  the  precise  nature  of  the  contract  between 

the  corporation  and  the  pledgees.    The  question  turned  upon  the 

construction  of  the  following  statute:  ''No  person  holding  stock  in 

any  such  company,  or  executor,  administrator,  guardian,  or  trustee, 

and  no  person  holding  such  stock  as  collateral  security,  shall  be 

personally  subject  to  any  liability  as  stockholder  of  such  company, 

but  the  person  pledging  such  stock  shall  be  considered  as  holding 

the  same,  and  shall  be  liable  as  a  stockholder  accordingly;  and  the 

estates  and  funds  in  the  hands  of  such  executor,  administrator, 

guardian,  or  trustee  shall  be  liable  in  like  manner  and  to  the  same 

extent  as  the  testator,  or  intestate,  or  the  ward,  or  person  interested 

in  Buch  fund  would  have  been,  if  he  had  been  living  and  competent 


^  BuigesB  V.  Seligman,  107  XT.  8. 
20;  Union  Sav.  Asso.  «•  Seligman,  92 
Mo.  635;  $.e.  1  Am.  St.Bep«  706;  over- 
ruling Griswold  «•  Seligman,  72  Mo. 
110.  This  question  first  came  beiore 
an  appellate  tribunal  in  Fisher  v. 
Seligman,  7  Mo.  App.  883,  where  it 
was  held  that,  under  the  facts  above 
stated,  the  pledgee  of  the  corporate 
shares  was  not  liable  to  be  proceeded 
against,  as  a  shareholder  of  the  dis- 
solved corporation  by  a  creditor  of 


the  same,  under  the  Missouri  statute. 
On  appeal  to  the  supreme  court,  this 
decision  was  reversed  (Fisher  «.  Selig- 
man, 76  Mo.  13),  Norton,  J.,  dissent- 
ing. In  the  subsequent  case  of  Union 
Sav.  Asso.  V,  Seligman,  11  Mo.  App. 
142,  the  queetion  again  came  before 
the  St.  Louis  Court  of  Appeals.  In  the 
mean  time  the  question  had  reached 
the  Supreme  Court  of  Missouri  in  a 
case  appealed  from  another  jurisdic- 
tion (Griswold  v.  Seligman,  72  Mo. 
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to  act,  and  held  the  same  stock  in  his  own  name."  ^  This  stataie  is 
said  to  be  a  copy  of  a  statute  of  Maryland,  which  received  the  same 
interpretation  on  a  similar  state  of  facts.  One  Tieman  had  lent  a 
corporation  $2,000,  and,  as  security,  the  corporation  had  issued  a 
certificate  of  its  stock  to  him,  which,  when  issued,  was  absolute  on  its 
face,  but  upon  which  an  indorsement  was  subsequently  placed  by  the 
company,  stating  that  u  had  been  issued  to  him  as  collateral  security. 
It  was  held  that  he  was  not  liable  to  creditors  as  a  stockholder.* 

§  29S7.  Liability  of  Pledgee  of  a  Shareholder.  —  As  we 

shall  see  hereafter,  the  general  rule  is  that  the  liability  of 
shareholdera  to  creditors  attaches  to  those  who  were  legal,  as 
contradistinguished  from  equitable  shareholders,'  that  is  to  say, 
to  him  in  whose  name  the  shares  stand  on  the  books  of  the 
corporation,  without  reference  to  the  eguitieSf  in  respect  of 
their  ownership,  which  may  subsist  between  him  and  third 
persons.  The  reason  of  this  rule  seems  to  lie  in  the  incon- 
venience of  investigating  collateral  equities  between  the  share- 
holder and  third  persons,  and  in  the  danger  of  fraud  which 
would  arise  if  the  rule  were  otherwise.  Following  out  this 
rule,  it  has  been  held,  in  a  case  under  the  late  bankrupt  law, 
that  a  transferee  of  national  bank  shares  is  liable  to  the  cred- 
itors of  the  bank  as  a  stockholder,  if  the  shares  stand  in  his 
name  on  the  books  of  the  bank  at  the  time  of  its  suspension, 
aotwithstajiding  he  took  the  transfer,  as  security  only,  for  a 
debt  which  has  since  been  paid.*  And  so,  where  A.  took  stock 
as  collateral  security  for  a  loan  to  B.,  at  whose  request  he  took 
a  new  certificate  in  his  own  name,  surrendering  the  old,  agree- 


110),  and  that  court  had  held  that  the 
pledgee  was  liable  as  a  stockholder. 
The  St.  Louis  Court  of  Appeals,  in 
obedience  to  superior  judicial  au- 
thority, msde  the  same  ruling  in  the 
case  of  Union  Sav.  Asso.  v.  Seligman, 
tupra.  This  case  having  been  ap- 
pealed to  the  supreme  court,  was  re- 
versed, that  court  receding  from  its 
former  opinion  upon  the  question. 
Union  Bav*  Asso.  v,  Seligman,  92 
Ho.  635;  $.  e.  1  Am.  St.  Rep.  776. 
Sherwood,  J.,  who  wrote  the  opinion 
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of  the  court  in  the  case  in  72  Mo., 
maintained  his  former  opinion,  and 
now  dissented.  For  some  unexplained 
reason^-probably  owing  to  the  pend- 
ency of  a  motion  for  rehearing^the 
report  of  this  last  decision  was  with- 
held for  three  years. 

1  1  Wag.  Mo.  Stat,  p.  801,  ^9;  1 
Rev.  Stat.  Mo.  1889,  ^  2549« 

*  Mathews  v.  Albert,  24  Md.  587. 

*  Po9t,  ^  8193. 

*  Bowden  o.  Farmers'  Ae.  Bank  of 
Baltimore,  1  Hughes  (U.  S»),  807. 
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iDg  to  sell  the  stock  if  he  could,  and  for  this  purpose  retain^ 
the  stock  afiffr  ih^  loan  wa$  paid^  and  until  after  the  corporation 
was  insolvent  and  its  property  sold,  when  he  returned  the  cer- 
tificate to  B.,  indorsed  in  blank,  it  was  held  that  A.  did  not  hold 
the  stock  as  trustee  after  the  loan  was  paid,  but  that,  as  to 
creditors  of  the  corporation,  he  stood  in  the  shoes  of  B.,  and 
was  liable  to  them.^  But  the  late  Commission  of  Appeals  of 
New  York  held  that  a  person  who  received  a  transfer  of  the 
stock  of  another  as  collateral  seewrity  for  a  debt  due  by  the  lat- 
ter could  not  be  held  liable  as  a  shareholder  to  a  creditor,  in 
a  direct  action  given  by  a  statute  to  the  creditor  against  the 
shareholder,  although  his  name  appeared  on  the  books  of  the 
company  as  absolute  owner.'  The  opinion  of  Commissioner 
Earl  proceeds  on  the  analogy  of  the  rule  that  it  is  competent 
to  show  that  an  assignment  or  conveyance,  absolute  in  form, 
was  intended  only  as  a  security/  He  adds  that  'Hhere  is 
nothing  in  any  statute  which  makes  the  books  of  the  company 
the  incontrovertible  evidence  of  ownership  of  stock."  It  is 
doubtful  whether  this  is  to  be  regarded  as  more  than  an 
expression  of  opinion  by  a  single  judge.  But  however  it  is  to 
be  viewed,  it  is  a  plain  judicial  aberration.  Nothing  is  better 
settled  in  the  law  of  corporations  than  that  the  stockholder 
whose  name  appears  on  the  books  of  the  corporation  with  his 
own  consent  is  absolutely  bound  in  the  character  which  he 
thus  assumes,  both  to  the  company  and  to  its  creditors/  subject 
to  an  exception,  which  will  now  be  stated. 

g  2038.  In  Case  of  Airreement  by  One  Corporation  to 
Assume  Debts  of  Another.  —  Where  two  corporations  make 
a  valid  agreement,  by  which  the  debt  of  one  is  assumed  by  the 
other,  it  is  competent  for  them  to  rescind  such  agreement,  rein- 

^  Erskine  v.  Loswenstein,  11  Mo.  Am.  Dec.  871.    This  last  case  m«rely 

App.  595.  holds  that  the  grantor  in  an  absolute 

'  McMahon  «.  Maqr,  61  N.  T.  166,  conveyance  of  land,  not  alleging  fraud 

161.  or  mistake,  cannot  prove  by  parol 

*  Citing  Hodges  «.  Tennessee  Ae.  that  the  grant  was  in  IruH  lor  him« 

Ins.  Go.,  8  N.  Y.  416 ;  Despard  v.  Wal-  self. 

bridge,  16  N.  T.  874;  Bturtevant  v.  *  Crease  v.  Babcock,  10  Met.  (Mass.) 

Sturtevant,  20   K.    Y.    39;    $.  c.  76  626,546;  Grew  v.  Breed,  Jd.  660. 
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ftate  the  liability  of  the  corporation  bo  diacharged,  and  place 
the  parties  in  statu  quo;  and  the  stockholders  of  the  debtor 
corporation  will  become,  under  the  Constitution  of  California,* 
personally  liable  for  their  respective  proportionate  shares  of 
the  liability  so  created  or  reinstated.' 

§  2030.  Where  the  Corporation  "EagageB  in  Other  Busi- 
ness than  that  Authorized  by  Its  Charter  or  Articles.  —  Sup- 
pose a  corporation  is  organized  to  carry  on  a  certain  business, 
or  a  business  at  a  certain  place,  and  that,  after  organizing, 
it  never  enters  upon  such  business,  or  enters  upon  a  business 
at  a  totally  different  place,  and  in  the  conduct  of  this  unau- 
thorized business  enters  into  contracts,  can  its  stockholders  be 
held  to  personal  liability  thereon?  In  Massachusetts,  where 
the  doctrine  is  denied  that  the  members  of  a  corporation  not 
legally  organized  are  liable  on  its  contracts  as  partners,  it  is 
held  that,  in  such  a  case  as  above  submitted,  the  stockholders 
are  not  liable  as  partners.  When,  therefore,  a  company  was 
incorporated  in  Massachusetts  for  the  purpose  of  manufacturing 
copper  in  Salem,  in  that  State,  and  never  manufactured  any 
copper  there,  but  engaged  in  the  business  of  mining  copper  in 
Michigan,  for  the  purpose  of  procuring  copper  ore  to  be  sent  to 
Salem  to  be  manufactured,  and  its  treasurer,  with  the  approval 
of  its  directors,  executed  certain  promissory  notes  for  expenses 
incurred  in  such  business  of  mining,  it  was  held  that  an 
action  could  not  be  maintained  upon  the  notes  against  the 
members;  and  the  court  said  that  this  would  be  the  case, 
although  the  corporation  had  never  come  into  existence,  and 
although  the  company  may  not  have  been  liable  on  the  notes 
as  a  corporation.  The  court,  speaking  through  Metcalf,  J., 
said:  "But,  admitting  that  the  company  is  not  liable  on  the 
notes  as  a  corporation,  yet  it  does  not  follow  that  its  members 
are  liable  in  a  suit  thereon.  They  may  or  may  not  be  liable 
to  the  plaintiff  in  some  form  of  action,  according  to  circum- 
stances. The  members  of  a  corporation  may  doubtless  so 
manage  its  concerns  as  to  render  themselves  personally  respon- 

»  Posty  §  3001.  *  Borland  v.  Haven,  37  Fed.  Rep.  8W. 
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sible  to  those  with  whom  they  deal.  If  they,  in  the  name  of 
the  corporation,  give  notes  which  the  corporation  is  not  bound 
to  pay,  and  which  it  refuses  to  pay^  they  may,  in  many  sup- 
posable  cases,  be  held  to  indemnify  the  holders  of  such  notes. 
The  remedy  against  tiiem,  however,  should  not  be  by  an  action 
an  ihe  notes^  but  by  an  action  of  tort,  as  is  the  remedy  against 
one  who  signs  a  note  as  agent  for  another  without  authority/' ' 
Directly  opposed  to  this  Massachusetts  holding  is  a  decision 
of  the  Supreme  Court  of  Ohio,  where  certain  persons  were 
incorporated  under  the  laws  of  that  State  to  carry  on  the 
business  of  a  savings  bank.  They  never,  in  fact,  entered  upon 
the  proper  business  of  a  savings  bank  at  all,  but  went  into  a 
general  banking  business.  In  the  course  of  this  business  they 
issued  a  certificate  of  deposit  of  the  following  tenor:  **  John 
6.  Ridenour,  Esq.,  has  deposited  in  this  bank  one  thousand 
one  hundred  and  fifty  dollars,  payable  to  his  order,  on  return 
of  this  certificate,  six  months  after  date,  with  interest  at  ten 
per  cent  per  annum.  (Signed)  N.  Tucker,  cashier.''  In  an 
action  against  the  trustees  of  the  bank,  in  which  the  petition 
counted  directly  upon  this  contract,  it  was  held  that  they  were 
liable  as  partners.  The  court  regarded  the  question  whether 
they  were  so  liable  as  a  mioced  question  of  law  and  fact,  and 
concluded  that  the  evidence  was  consistent  only  with  the 
conclusion  that  they  had  elected  to  abandon  the  agency 
which  they  had  assumed  under  the  charter  of  the  savings 
bank,  and  had  entered  into  a  general  banking  business, 
which  might  lawfully  be  done  as  partners.'  Somewhat  simi- 
lar is  a  decision  of  the  Supreme  Court  of  Minnesota.    The 


'  Trowbridge  v.  Scudder,  11  Gash. 
(Mass.)  S3,  86.  To  the  proposition 
that  the  remedy  against  the  individ* 
nals,  in  case  it  should  turn  out  that 
there  was  no  remedy  against  the  cor- 
poration, would  be  in  tort,  and  not  in 
an  action  upon  the  contract,  the  court 
dted  the  following  cases,  which  sup- 
port the  proposition :  Ballon  v.  Talbot, 
16  Mass.  4S1;  i.  e.  8  Am.  Bee.  146; 
Jefts  V.  York,  4  CHiah.  (Mass.)  871 : 
Jenkins  v.  Hutchinson,  13  Ad.&El. 


(K.  8.)  744.  It  oaght  to  be  stated, 
however,  that  in  some  jurisdictions 
an  action  is  allowed  upon  the  contract 
itself;  though  in  strict  theory  the 
action  is  an  action  to  recover  damr 
ages  from  the  pretended  agent  who 
made  the  contract,  on  the  ground  of  a 
breach  of  an  implied  warranty  of  agency. 
Post,  ii  2971,  4186;  ante,  «f  218,  417, 
418,  419,  424. 

*  Ridenour  v.  Mayo,  40  Ohio  St.  9; 
s.  c. ,  on  a  former  appeal,  29  Ohio  St.  138. 
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constitution  of  that  State,   as  amended  in  1872,  imposes 
upon  each  stockholder  in  a  corporation,  except  those  orgaa- 
ized  for  manufacturing  or    mechanical    purposes,    what    is 
known  as  a  "double  liability," — that  is  to  say,  a  personal 
liability  to  the  amount  of  stock  held  or  owned  by  him,  —  for 
the  debts  of  the  company.    It  is  quite    apparent  that  this 
provision  would  be  wholly  nugatory  if  men  were  allowed 
to  organize  corporations  ostensibly  for   manufacturing    or 
mechanical  purposes,  and  then  enter  upon  some  other  busi- 
ness, and  thereby  exempt  their  stockholders  from  this  double 
liability.     When,  therefore,  a  corporation  was    organized, 
under  the  statute  of  that  State  relating  to  manufacturing  cor- 
porations, with  articles  declaring  the  purpose  of  its  organiza- 
tion to  be  that  of  manufacturing  flour  and  feed;  "  also  that 
of  buying  and  selling,  either  on  account  of  such  corporation 
or  on  commission,  and  receiving,  shipping,  and  storing  of 
all  kinds  of  grain,  seeds,  country  and  farm  produce,  lime, 
cement,  coal,  building  material,  hogs,  sheep,  horses,  cattle, 
and  any  and  all  other  articles  of  merchandise";  and  generally 
to  perform  and  transact  all  acts  needful  and  proper  for  the 
prosecution  of  any  of  said  business;   and  the  corporation,   in 
point  of  fact,  engaged  principally  in  storing,   buying,  and 
selling  grain,  building  and  operating  grain  warehouses,  and, 
as  incidental  thereto,  dealing  in  coal,  lime,  and  cement,  and 
the  business  of  manufacturing  formed  but  an  insignificant 
portion  of  its  real  business;  —  it  was  held  that  its  members 
were  not  exempt  from  the  individual  liability  imposed  by  the 
constitutional  provision.* 

§  2MO.  Where  the  Formation  of  the  Corporation  is  Pro- 
hibited by  Law  or  Public  Policy.  — Where  the  statute  law  or 
the  public  policy  of  the  State  prohibits  the  formation  of  cor- 
porations for  the  carrying  on  of  a  certain  kind  of  business,  — 
for  instance,  the  business  of  merchandising,  —  and  nevertheless 
several    coadventurers  assume  to  organize  a  corporation  to 

'  Mohr  t;.  Minnesota  Eleyator  Oo.,  Thresher  Man.  Co.,  40  Minn.  213.  See, 

40  Minn.  343 ;   $.  e.  41  N.  W.  Bep.  further,  on  this  subject,  anU,  i^  2859, 

1074.     Oompare  State  v.  Minnesota  ei»€q* 
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carry  on  that  business,  they  will  be  liable  as  partners  on  the 
contracts  made  in  their  corporate  name,  and  there  will  be  no 
estoppel  against  the  creditor  contracting  with  them  in  their 
corporate  name.  It  was  so  held  in  Texas,  where  a  statute  of 
that  State  allowing  the  organization  of  mercantile  eorpwratiana 
had  been  repealed,  and  where  certain  persons,  desiring  to 
carry  on  the  business  of  merchandising  in  that  State  as  a 
corporation,  caused  themselves  to  be  incorporated  under  the 
laws  of  Iowa,  and  then  established  their  business  in  Texas. 
The  court  took  the  view  that  their  organization  in  Iowa  was 
a  fraud  upon  iJie  lawe  of  Texas,  and  that  no  rule  of  comity 
would  allow  them  to  exist  as  a  corporation  in  Texas  contrary 
to  the  public  policy  of  the  State,  as  exhibited  by  the  repeal 
of  the  statute  permitting  similar  domestic  corporations  to  be 
formed.* 

§  294Xm  TVhere  the  Business  for  Which  the  Corporation  is 
Formed  is  Illegal.-* The  same  principle  applies  where  the 
business  for  which  the  corporation  is  formed  is  prohibited  by 
law  or  pvilic  policy.  Thus,  it  has  been  held  that  if  several 
persons  confederate  together  and  have  themselves  incorpo- 
rated, ostensibly  for  the  purpose  of  engaging  in  the  business  of 
buying  and  selling  futures  in  grain  and  produce,  but  with  the 
real  purpose  and  intention  of  gambling  and  wagering  on  the 
rise  and  fall  in  the  prices  of  such  products,  the  corporators 
will  be  individually  liable  for  all  sums  illegally  received  by 
the  managers  of  the  corporation  on  wagering  contracts, —  the 
incorporation  in  such  case  being  a  mere  cloak  to  cover  the 
illegal  transactions  contemplated  by  the  parties.' 

§  2942.  Members  of  Religious  Corporations  may  be  Per- 
sonally IJable.  —  Members  of  religious  corporations  may,  by 
their  own  acts,  make  themselves   personally  responsible  for 

1  Empire  IfillB  v.  Alston  Gro-  200;  33  Am.  A  Eng.  Corp.  Gas. 
eery  Co.  (Tex.  App.),  12  L.   R.  A.      16.) 

866;    •.   c.   9   Rail.   A  Corp.  L.   J.  *  McGrew  v.  City  Produce  Exch., 

294;  15  8.  W.  Rep.  505;  (affirm-  85  Tenn.572;  «.  e.  4  Am.St.Rep.771; 
ing   on   rehearing,   15   8.   W.    Rep.     4  8.  W.  Rep.  38. 
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the  payment  of  the  corporate  debts.  Such  corporations  are 
anomalous  in  their  nature;  they  have  no  capital  stock,  and 
yet  have  a  distinct  autonomy ,  at  least  for  the  purposes  of  liti- 
gation, which  they  not  unfrequently  persist  in  with  an  ani- 
mosity which  scandalizes  the  profession  of  religion.  Courts 
of  chancery  deal  with  such  bodies  and  their  members  in  the 
best  way  they  can  to  prevent  a  failure  of  justice.^  When, 
therefore,  the  members  of  a  religious  corporation  had  squan- 
dered, in  paying  the  expenses  of  litigation,  a  fund  in  their 
possession,  a  court  of  equity,  in  aid  of  a  judgment  creditor, 
decreed  the  individual  members  to  make  it  good,  so  far  as 
necessary  to  satisfy  the  complainant's  demand.'  Circum- 
stances may  also  exist  where  the  members  of  an  unincorpo- 
rated religious  society  will  become  personally  liable  to  pay  the 
pastor's  salary,  on  the  theory  of  having  acquiesced  in  a  settle- 
ment of  it.* 

§  2943.  Shareholders  Personally  Liable  for  Frauds  Com- 
mitted in  Dealing  with  Corporate  Assets.  —  Whilst  share- 
holders are  not,  in  general,  personally  liable  for  the  torts  of 
the  corporate  body,  yet  they  are  personally  liable  for  their 
own  frauds  or  other  torts,  though  committed  under  pretense 
of  acting  on  behalf  of  the  corporation.^  Thus,  persons  exer- 
cising the  powers  of  a  corporation  may,  in  their  character  as 
trustees,  be  held  liable  in  a  court  of  chancery  for  a  fraudulent 
breach  of  their  trust.*  So,  a  stockholder  in  possession  of  the 
assets  of  a  dissolved  foreign  bank  is  liable  to  satisfy  the  debt 
of  a  domestic  creditor  of  such  bank  out  of  such  assets,  on  the 


1  Lord  Eldon,  in  Adley  «.  Whit- 
stable  Co.,  17  Yes.  815, 824 ;  WilliamB, 
C.  J.,  in  Bigelow  «•  Congregational 
Society  of  Middletown,  16  Vt.  870, 878. 

*  Bigelow  V.  Congregational  Society 
of  Middletown,  11  Vt.  283;  ••  e.  on 
subsequent  appeal,  15  Vt.  870. 

*  Sheehy  «•  Blake,  77  Wis.  894;  •.  e. 
9L.  B.  A.  664;  46N.  VT.  Rep.  587. 

«  Medill  V.  Collier,  16  Ohio  St.  699. 
**  They  may  have  originally  contract- 
ed debts  in  the  name  and  upon  the 
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credit  of  the  corpora1d(m,  without  any 
purpose  of  payment,  or  without  any 
reasonable  probability  that  pa3anent 
could  be  made  by  the  corporation; 
or  they  may  have  diverted  all  the 
funds  of  the  corporation  to  their  own 
use,  in  either  case  evincing  a  settled 
purpose  of  defrauding  creditors." 
Redfield,  J.,  in  Whitwell  «.  Warner, 
20  Vt.  425,  444. 

•  OolquiU  «.  Howwrd,  11  Ga.  566, 
669. 
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groand  that  the  latter  has  an  equitable  lien  or  charge  upon 
ihem.^  Stockholders  are  not  liable  for  the  debts  of  the  cor- 
poration,  either  on  account  of  any  misrepresentations  made  by 
the  company  before  incorporation,  or  for  the  non-disclosure 
of  the  company's  indebtedness,  on  its  application  for  a  char- 
ter;' but  to  render  them  so  liable  for  its  debts  on  account  of 
fraad,  the  creditors  must  show  that  they  were  induced  to 
become  creditors  by  something  said  or  done  by  its  members 
amounting  to  the  perpetration  of  deceit  upon  them.* 

g  2944tm  Not  Personally  liable  for  Securing  to  ThemselTes 
a  Fraodalent  Preference.  —  But,  it  has  been  held  —  and,  the 
writer  thinks,  on  questionable  reasoning — that  the  stock- 
holders of  a  corporation  who  avail  themselyes  of  their  supe- 
rior advantages  for  the  purpose  of  obtaining  from  the  property 
of  the  corporation  the  payment  of  debts  due  to  themselves, 
whether  it  be  done  by  attachment  or  by  assigning  the  property 
to  a  trustee  by  vote,  are  not  thereby  guilty  of  a  fraud  in  con- 
templaHan  of  law,  so  as  to  render  themselves  liable  personally 
for  the  debts  of  the  corporation/  But  the  better  opinion  is, 
that  the  stockholders  are  liable  to  iJie  extent  of  the  aeeeie  thus 
fraudulently  diverted  into  their  hands/ 

§  2045.  Not  Personally  Uable  for  Ultra  Tires  Debts. — 

The  so-called  doctrine  of  uUra  vires  has  been  resorted  to  again 
and  again,  and  often  with  success,  to  enable  the  corporation 
or  its  stockholders  to  escape  the  burden  of  performing  their 
own  contracts.  One  unavailing  attempt  was  made  to  turn  it 
the  other  way,  and  make  the  shareholders  personally  liable 
for  debts  contracted  in  a  business  in  which  the  corporation 
had  no  power  to  engage.  It  was  unsuccessful,*  though  public 
policy  and  honesty  would  have  been  better  subserved  by 


^  Tinkham    «.    Boist,    81    Barb.  *  Past,  H  2d61,et  $eg. 

(K.  T.)  407.  *  It  was  held  that  the  purchase  of 

*  Matthewes  «•  Stanford,  17  Ga.  goods  by  a  corporation  for  the  uae  of 
MS.  its  employes,  being  within  its  char« 

'  Sisson  9.  Matthews,  20  6a.  84S.  ter,  the  fact  that  it  sells  these  goods 

*  WhitweU  «•  Warner,  20  Vt.  425.  by  retail  to  third  persons  is  no  ground 
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making  the  stockholders  liable  as  partners  for  debts  which 
the  managers  had  no  power  under  the  goyeming  statute  to 
contract,  than  by  allowing  them  to  set  up  the  wrong  of  their 
agents  and  servants  in  their  own  exoneration/ 

§  2046.  lilability  of  a  Sole  Stockholder.  —  In  theory  of 
law,  if  all  the  stock  passes  into  the  hands  of  one  person,  so 
long  as  the  corporate  existence  is  maintained,  his  liability  as 
a  stockholder  and  his  immunity  from  liability  are  the  same 
as  where  there  are  many  stockholders.  It  has  been  held,  in 
conformity  with  this  principle,  that  the  sole  stockholder  of  a 
bank,  who  has  received  its  assets,  is  bound  for  its  debts  to  t?ie 
extent  of  mich  aaseti} 

for  holding  the  stockholders  liable  as  *  Oompaie  jNMt,  i  8005;  ante,  $2829. 

partners,  even  if  euch  sales  be  uUra  '  Robertson  v.  Conrey,  5  La.  Ann. 

virei.    Bearight «.  Payna,  2  Tenn.  Oh.  297.    See,  also,  ante,  $  2S44. 
176. 
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CHAPTER  XLIV. 

LIABILITY  IN    EQUITY  ON  THE   GROUND  THAT  CAPITAL  18  A 

TBU8T  FUND  FOB  OREDITOBS. 


Sktioh 

2051.  Capital  stock  a  tnut  fond  for 
crediton. 

2952.  Indading  unpaid  Babacriptionfl. 

2953.  Becent   qualificationa   of    thia 

doctrine. 

2961.  Stockholders  withdrawing  the 
capital  of  the  corporation 
boond  to  make  it  good. 

29S5.  Rule  not  Taried  by  a  public  reg- 
istration. 

296^  This  tmst  fnnd,  how  pursued 
by  creditors. 

2967.  Grounds  on  which  courts  of 
equity  proceed. 


BscnoK 

295a.  Cases  in  which  equitable  relief 

is  invoked. 
29G9.  Grounds    of    equitable    relief 

where  stock  is  tfot  paid  in. 

2960.  Equity  will  compel  directors  to 

make  assessments. 

2961.  Or  make  the  assessments  by  its 

own  methods. 

2962.  Bona  fide  dividends  of  profits. 

2963.  Grounds    of    equitable   relief 

where   stock    is    improperly 
divided. 

2964.  Creditors  entitled  to  share  rat- 

ably. 


§  2901.  Capital  Stock  a  Tnut  Fund  for  Creditors.  —  It  is 

a  favorite  doctrine  of  the  American  courts  ^  that  the  capital 
stock  and  other  property  of  a  corporation  are  to  be  deemed  a 
trust  fond  for  the  payment  of  the  debts  of  the  corporation,  so 
that  the  creditors  have  a  lien  or  right  of  priority  of  payment 
on  it,  in  preference  to  any  of  the  stockholders  ol  the  corpora- 
tion.* 


'  See  ante,  $  1569,  et  teq.  I  have 
not  found  a  similar  statement  of  doc- 
trine in  any  English  book  of  reports. 
The  idea  appears  to  have  been  invented 
by  Mr.  Justice  Story  in  Wood  v.  Bum- 
mer, 3  Mason  (U.  6.),  906,  dedded  in 
1824. 

*  Story's  £q.Jnr.,U252;  Wood«. 
Dnmmer,  8  Mason  (U.  S.X8(^;  Vose 
r  Grant,  15  Mass.  505 ;  Spear  v.  Qrant, 
16  Mass.  9, 15;  Baker  v.  Atlas  Bank, 


9  Met.  (Mass.)  182,  192;  Mnmma  v 
Potomac  Co.,  8  Pet.  (U.  S.)  281,  286 
Oorran  v.  State,  15  How.  (U.  S.)  804 
TarbeU  «.  Page,  24  111.  46;  OgUvie  v 
Knox  Ins.  Co.,  22  How.  (U.  S.)  887 
Payson  v.  Stoever,  2  Dill.  (U.  S.)  431 
Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  610 
Burke  v.  Smith,  16  Wall.  (U.  S.)  890; 
New  Albany  «.  Burke,  11  Wall.  (U.  S.) 
96;  Hightowerv. Thornton,  8  Ga.  486; 
i.  «•  52  Am.  Dec  412;    Bobisoa  «• 
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S  2058.  Incladlng  Unpaid  Sabscrlptioiis.  —  This  capital 
stocki  it  has  been  said,  consists  of  the  money  paid,  or  author- 
ized or  required  to  be  paid  in,  as  the  basis  of  the  business  of 
the  corporation  and  the  means  of  conducting  its  operations.' 
It  is  an  essential  part  of  the  doctrine  of  the  preceding  section 
that  money  agreed  to  be  paid  into  the  corporate  treasury  by 
the  shareholders  for  their  respective  shares  is  a  part  of  this 
trust  fund.'  When  the  liquidation  of  these  unpaid  subscrip- 
tions becomes  necessary  to  pay  the  debts  of  the  company,  the 


Carey,  8  Ga.  627,  530;  Reid  v.  Eaton- 
ton  Co.,  40  Ga.  98, 102;  2  Am.  Bep. 
563 ;  Slee  v.  Bloom,  19  Johns.  456 ;  t,  e. 
10  Am.  Dec.  273;  Briggs  v.  Penniman, 
8  Cow.  387, 395;  $.  c.  18  Am.  Dec. 454; 
Mann  v.  Pents,  3  N.  Y.  415,  422 ;  Hard 
V.  Tallman,  60  Barb.  (N.  Y.)  272 ;  Bank 
of  St.  Mary's  v.  Powers,  25  Ala.  566, 
612;  Carry  «•  Woodward,  58  Ala.  371, 
375 ;  Smith  «.  Hackabee,  53  Ala.  191, 
195;  Paschall  v.  Whitsett,  11  Ala. 
472;  Allen  v.  Montgomery  B.  Co.,  11 
Ala.  437;  Bassett  v.  St.  Albans  Hotel 
Co.,  47  Vt.  818;  Adler  v.  MHwaokee 
Patent  Brick  Co.,  13  Wis.  57;  Miers 
V.  Zanesville  Co.,  11  Ohio,  274;  •.  e« 
13  Ohio,  197 ;  Henry  «.  Vermilion  Co., 
17  Ohio,  187;  Moss  v.  Burroaghs,  1 
Woods  (U.  S.),  467;  Union  Mataal 
Life  Ins.  Co.  v.  Frearstone  M.  Co., 
97  ni.  537;  •.  e.  87  Am.  Bep.  129; 
National  Trast  Co.  v.  Miller,  38  N.  J. 
Eq.  155;  Union  National  Bank  «• 
Doaglass,  1  McCrary  (U.  S.),86;Mor- 
gan  Connty  «.  Allen,  108  U.  S.  498; 
State  «.  Commercial  State  Bank,  28 
Neb.  677;  •.  c.  44  N.  W.  Bep.  998; 
Marshall  Foandry  Co.  «.  Killian,  99 
N.  C.  501;  a.  c.  6  Am.  St.  Bep.  539; 
6  S.  £.  Bep.  80;  Beck  v.  Henderson, 
76  6a.  860;  Crandall  v.  Lincoln,  52 
Conn.  73;  «.  c.  52  Am.  Bep.  560; 
Union  Nat.  Bank  v.  Douglas,  1  Mc- 
Crary (U.  S.),  86;  Main  v.  Mills,  6 
Biss.  (U.  8.)  98 ;  Kenton  Famace  Co. 
f.  McAlpin,  5  Fed.  Bep.  748;  Payne 
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«•  BuUaid,  23  Miss.  88,  90;  •.  e.  55 
Am.  Dec.  74.  In  Tinkham  v.  Borst, 
81  Barb.  (N.  Y.)  407,  the  coart  pro- 
ceeded on  the  idea  that  creditors  have 
an  eqaitable  Uen  apon  the  assets  of  a 
dissolved  corporation  in  the  hands  of 
one  of  its  members. 

^  Farrington  v.  Tennessee,  95  U.  6. 
679,  686. 

*  So  held  in  nearly  all  the  cases 
dted  in  the  preceding  section.  See 
anU,  i  1573;  also  Marsh  v.  Barrooghs, 
1  Woods  (U.  S.),  469;  Winans  v.  Mo- 
Eean  Ac  Co.,  6  Blatchf.  (U.  S.)  221 ; 
Sanger  «.  Upton,  91  U.  S.  56,  61; 
Morgan  Coanty  v.  Allen,  103  U.  S. 
498, 609;  Ogilvie  v.  Knox  Ins.  Co.,  22 
How.  (U.  S.)  380;  Sawyer  v.  Hoag, 
17  Wall.  (U.  S.)  610;  a.  e.  Myer 
Fed.  Dec.,  i  152;  Shickle  «.  Watts,  94 
Mo.  410;  Gogebic  Investment  Co.  t. 
Iron  Chief  Mining  Co.,  78  Wis.  427 ; 
•.  c.  23  Am.  St.  Bep.  417 ;  Marshall 
Foandry  Co.  v.  Killian,  99  N.  C.  501 ; 
•.  e.  6  Am.  St.  Bep.  539,  542;  Adler  v. 
Milwaukee  Patent  Brick  Co.,  13  Wis. 
57, 60 ;  Bichardflon  v.  Green,  133  U.  S. 
30;  Hightower  v.  Thornton,  8  Ga. 
486, 495;  •.  c.  52  Am.  Dec.  412;  Allen 
V.  Montgomery  B.  Co.,  11  Ala.  487. 
Bat  a  bond  with  secarity,  given  by 
the  corporators  of  a  savings  bank  to 
secare  depositors  therein,  is  in  no 
sense  capital  stock  of  the  company. 
Hantington  v.  Savings  Bank,  96  U.  S. 
888. 
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stockholders  cannot  be  allowed  to  refuse  the  payment  of  them, 
onless  they  show  such  an  equity  as  would  entitle  them  to  a 
preference  over  the  creditorsi  if  the  capital  had  been  paid  in 
cash.^ 

§  2^8.  Becent  Qnaliflcations  of  this  Doctrine.  —  It  was 

formerly  the  doctrine  of  the  Supreme  Court  of  the  United 
States,'  and  it  is  still  the  doctrine  of  the  British  House  of 
Lords,*  that  this  trust  fund  extends  to  whatever  sum,  less 
than  the  par  value  of  his  shares,  the  shareholder  oiLght  to  pay, 
although  it  may  have  been  agreed  between  him  and  the  cor- 
poration that  he  shall  not  pay  it.^  There  is  not  much  room 
to  doubt  the  soundness  of  the  conclusion  that  where  the 
rights  of  creditors  are  not  concerned,  an  agreement  between 
the  corporation  and  its  shareholders  that  they  are  to  have 
their  shares  upon  the  payment  of  a  sum  less  than  the  par  or 
nominal  value  will  estop  the  corporation  from  maintaining  an 
action  to  collect  the  balance.*  But  it  was  formerly  supposed, 
in  conformity  with  the  holding  of  the  Supreme  Court  of  the 
United  States  just  referred  to,*  that  a  subscriber  to  the  shares 
of  a  corporation  could  be  compelled  to  pay,  if  necessary  to 
liquidate  its  debts,  the  entire  par  value  of  his  shares,  no 
matter  what  agreement  he  may  have  made  with  the  corpora- 
tion in  respect  of  their  payment,  at  the  time  of  his  sub- 
scriptioji  or  afterwards.  But  this  doctrine,  as  already  seen,^ 
has  been  recently  modified  by  the  Supreme  Court  of  the 
United  States,  to  the  extent  of  holding  that  in  the  absence  of 


^  QgflTie  «•  Knox  Ins.  Ck>.,  22  How. 
(U.  8.)  8S0. 

*  AnU,  a  1S67, 1568. 

'  Ooregmn  Gold  Mining  Oo.  «• 
Roper  [1S82],  A.  0. 125,  H.  L. 

«  The  doctrine  of  the  English  case 
19  not  Btrictly  that  stated  in  the  text, 
thoQ^  it  axDonnts  to  the  same  thing. 
The  English  judges  do  not  speak  of 
th»  capital  stock  of  a  corporation  be- 
ing a  "  trust  fond "  for  its  creditors; 
bat  the  case  cited  from  the  House  of 
Lofds  holds  that,  when  it  is  necessary 


to  liquidate  the  debts  of  the  com- 
pany, the  shareholder  must  pay  for 
his  shares  in  full, — that  is,  he  must 
pay  up  their  par  or  nominal  yalue, 
although  it  may  have  been  agreed 
between  him  and  the  company,  at  the 
time  when  he  purchased  the  shares, 
that  he  should  not  be  required  to  pay 
in  full. 

*  Kenton  Furnace  dec  Oo.  «•  McAl- 
pin,  5  Fed.  Rep.  737,  743. 

*  Upton  V.  Tribilcock,  91  U.  8. 46. 

*  AnU,  1 1562,  et  uq. 
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circumstances  creating  an  equitable  estoppel  in  favor  of  the 
creditor  of  the  corporation  and  against  the  shareholder,  the 
latter  cannot  be  compelled  to  pay,  even  for  the  purpose  of 
liquidating  the  debts  of  the  corporation  after  its  insolvency, 
anything  beyond  what  the  corporation  agreed  with  him  to 
accept  as  full  payment.  This  is  tantamount  to  holding  that 
so  far  as  the  rights  of  creditors,  who  became  such  prior  to  the 
issuing  of  the  shares,  are  concerned,  whatever  the  corporation 
agreed  with  the  shareholder  to  accept  as  payment  is  payment,  — 
even  though  it  agreed  to  give  away  the  shares  or  to  issue  them 
as  a  bonus,  or  in  consideration  of  some  past  benefit,  it  is  to  be 
deemed  payment.  This  lifts  the  obligation  of  the  shareholder 
to  pay  the  par  value  of  his  shares,  even  for  the  purpose  of 
liquidating  the  debts  of  the  corporation,  out  of  the  category  of 
principles  of  public  policy,  and  lets  it  down  to  the  mere  doc- 
trine of  an  equitable  estoppel.  The  meaning  is,  that  except  in 
cases  where  creditors  have  been  deceived  and  misled  by  the 
corporation  pretending  to  have  a  capital  which  it  has  not,  a 
creditor  can  enforce  no  right  as  against  a  shareholder  greater 
than  the  corporation  itself  could  enforce  against  him.  For 
example,  it  is  held  in  a  recent  case  applying  the  new  doctrine, 
that  the  rights  of  creditors  to  compel  the  holders  of  "  bonv4 
stock  "  to  pay  for  it,  contrary  to  their  actual  agreement  with  the 
corporation,  does  not  rest  on  any  implied  contract,  or  upon 
this  "  trust  fund  "  doctrine,  but  upon  the  ground  of  fraud  in 
the  misrepresentation  as  to  the  actual  amount  of  capital,  upon 
the  faith  with  which  persons  have  dealt  with  the  corporation 
and  given  it  credit.*  Another  modification  of  this  doctrine 
will  arrest  the  attention  in  a  future  chapter.  It  is  a  neces- 
sary part  of  the  doctrine  that  the  capital  stock  of  a  corpora- 
tion is  a  trust  fund  for  all  its  creditors,  —  that  is  to  say,  for 
a  ratable  distribution  among  all  its  creditors  who  stand  on 
an  equal  footing;  as  in  a  distribution  in  bankrupty,  pre- 
serving to  lien  creditors  their  liens,  and  distributing  the 
remainder   among  the   unsecured  creditors  pro  rata.      But 

^  Hospes  V.  Northwestern  Mftn.  etc.     L.  J.  277 ;  86  Am.  A  Eng.  Corp.  Om. 
Co.,  48  Minn.  174;  «.  e.  81  Am.  St.     206;  60  N.  W.  Bep.  1117. 
Rep.  637;  15  L.  R.  A.  470;  45  Alb. 
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w«  shall  see  that  several  of  our  State  courts  have  fallen  into 
the  unfortunate  and  grossly  inequitable  doctrine  that  it  is 
competent  for  a  corporation^  even  in  contemplation  of  a  sus- 
pension by  reason  of  insolvency,  to  prefer  particular  creditors 
in  the  final  distribution  of  its  assets.^  A  concession  of  this 
power  seems  to  sweep  the  trust  fund  doctrine  entirely  out  of 
existence,  and  to  place  the  assets  of  the  corporation,  in  respect 
of  the  rights  of  its  creditors,  in  exactly  the  same  position  as 
the  assets  of  a  natural  person.  Such  is  the  avowed  doctrine  of 
the  Supreme  Court  of  Minnesota  in  a  recent  case,  where  it  is 
reasoned  that  the  capital  of  a  corporation  is  its  own  property, 
which  it  may  use  and  dispose  of  (if  not  prohibited  by  its 
charter)  the  same  as  a  natural  person,  and  is  not  held  in 
trust  for  creditors,  except  in  the  sense  that  there  can  be  no 
distribution  of  it  among  stockholders  without  provision  for 
the  payment  of  corporate  debts,  and  that  any  disposition  of 
it  in  fraud  of  creditors  is  void;  and  that  in  this  respect  there 
is  no  distinction  between  unpaid  and  paid  capital,  or  between 
''  stock  subscriptions"  and  any  other  assets  of  the  corporation;  ^ 
though  there  may  not  be  much  difference  after  all,  except  in 
point  of  words,  between  the  views  of  this  court  and  those  of 
Mr.  Justice  Story,  the  inventor  of  the  trust  fund  doctrine. 

§  295^  Stockholders  Withdrawinflr  the  Capital  of  the  Cor- 
poration Bound  to  Make  It  Good.  —  The  doctrine,  so  much 
enlarged  upon,  that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  its  creditors,  implies  that  a  stockholder  will  not  be  per- 
mitted, as  against  creditors  of  the  corporation,  to  withdraw  any 
part  of  its  assets  without  consideration.'  Nor  have  the  directors, 
as  trustees  of  this  fund,  any  power ^  except  in  the  way  of  bona 
fide  compromises,  to  release  a  subscriber  to  the  fund,  either  as 
against  creditors  or  as  against  other  stockholders.^  Thus,  if 
a  holder  of  shares  makes  an  arrangement  with  the  company, 
by  which  he  receives  full-paid  scrip  for  a  part  of  his  subscrip- 

^  PoH,  ch.  145.  L.  J.  277;  S6  Am.  A  Eng.  Corp.  Om. 

'Hospes  «.  Northwestern   Man.     206;  CON. W.  Rep.  1117. 
•le.  Co.,  4S  Minn.  174;  •.  e.  81  Am*         *  Lewis  v.  Robertson,  IS  BmsdM  St 
0t.  Sep.  687 ;  15  L.  R.  A.  470 ;  46  Alb,     M.  (Miss.)  568,  562. 

*  Rider  v.  Morrison,  54  Md.  429;  anU,  i  1558. 
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tion,  and  is  released  as  to  the  residue,  he  may  be  held  bj 
creditors  to  the  obligation  of  paying  in  full  according  to  Mb 
original  undertaking.^  So,  if  a  corporation  issues  new  stock 
under  a  scheme  by  which  sixty  per  cent  of  its  par  value  is  to 
be  accepted  as  full  payment,  the  sharetaker  will  be  bound 
to  make  good  the  other  forty  per  cent  in  the  event  of  its 
insolvency.*  So,  creditors  may  charge  the  stockholders  in 
respect  of  dividends  fraudulently  declared  and  paid  when  there 
is  nothing  to  divide.'  But  dividends  declared  and  paid  in 
good  faith  out  of  the  earnings  of  the  corporation,  while  it 
is  solvent  and  prosperous,  cannot  be  pursued  in  the  hands  of 
its  stockholders  by  its  creditors,  when,  in  consequence  of  mis- 
fortune, it  afterwards  becomes  insolvent,  and  subjected  to 
its  liabilities.*  A  decision  rendered  by  that  eminent  equity 
judge,  Sir  George  Jessel,  M.  B.,  embodies  a  forcible  expression 
of  the  same  doctrine.  He  was  dealing  with  the  right  of  creditors 
of  an  insolvent  company,  represented  by  the  official  liquidators, 
to  have  the  directors  repay  to  the  official  liquidators,  for 
their  benefit,  certain  sums  which  the  directors  had  caused 
to  be  paid  to  the  shareholders  as  interesty  out  of  the  capital  of 
the  company,  there  being  no  profits.  In  his  view,  "  the  sub- 
stance of  the  right "  was  this :  "  The  limited  company  trades 
upon  the  representation  of  being  a  limited  company,  with  a 
paid-up  capital  to  meet  its  liabilities.  It  is  wholly  incon- 
sistent with  that  representation  that  the  company,  having  its 
capital  paid  up,  should  pay  it  back  to  its  shareholders,  and 
give  the  creditors  nothing  at  all.''  * 

§  2055.  Rule   not   Taried   by   a   Pablic    Besristration.  — 

Neither  is  this  rule,  nor  the  reasons  on  which  it  rests,  varied 
by  the  fact  that  the  charter  of  incorporation,  or  the  general 
law,  requires  a  public  registration  of  a  certificate  of  the  amount 

^  Mazmv.PentK,2Sand.Gh.(N.T.)  «  Beid  v.  Eatonton  Man.  Co.,  40 

257.    See  also  Payne  v.  Bollard,  28  Ga.08;  t.  e.  2  Am.  Rep.  563.    Thein- 

Mifls.  88;  t.  e.  66  Am.  Dec  74;  ante,  folvency  in  this  case  grew  out  of  the 

^  1512.  destruction  of  the  proi>ert7  of  the  oor- 

*  McAvity  V.  Lincoln  Palp  dbc.  Oo.,  poration  during  the  Oiyil  War. 

82  Me.  604;  20  Ail.  Bep.  82.  *  Be  National   Fonda  AiBoxanoe 

•  AnU,  «  2162.  Oo.,  10  Oh.  DiT.  118, 127. 
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of  stock  actually  paid  in.  Any  one  dealing  with  the  company 
would  indeed  know  from  this  public  record  the  amount  paid 
in;  but  he  would  also  know,  from  the  act  of  incorporation,  or 
from  the  general  law,  that  the  balance  was  at  all  times  subject  to 
call  of  the  directors;  and,  if  he  considered  them  honest  men, 
he  would  believe  that  they  would  call  in  the  remaining  install- 
ments whenever  the  wants  of  the  company  might  require  ii^ 

§  20Se.  This  Trust   Fund   bow  Pursued    by  Creditors.  — 

The  capital  paid  in,  together  with  its  accretions,  usually  con- 
stitutes the  visible  and  tangible  assets  of  the  corporation, 
flubject  to  execution  at  law  upon  judgments  rendered;  or,  if 
put  beyond  the  reach  of  execution  by  fraudulent  transfers  or 
concealments,  subject  to  be  pursued  by  a  creditor's  bill,  or 
(under  the  codes)  by  proceedings  supplementary  to  execution, 
as  in  other  cases  of  fraudulent  conveyances.  As  will  be  seen 
hereafter,  funds  which  consist  of  (1)  capital  subscribed  but 
not  paid  in;  (2)  capital  subscribed  and  paid  in,  but  improp- 
erly divided  among  the  shareholders,*  or  converted  by 
particular  shareholders,  can  in  general  be  reached  only  by 
appropriaie  proceedings  in  equity.* 

§  2057.  Orouuds  on  Wbicb  Courts  of  Equity  Proceed.  — 

In  affording  relief  to  creditors  of  corporations,  on  this  ground, 
courts  of  equity  proceed  on  the  familiar  principle  that  who- 
ever is  found  in  possession  of  a  trust  fund,  under  circum- 
stances which  charge  him  with  knowledge  of  the  trust,  is 
bound  to  account  as  trustee  to  those  beneficially  interested  in 
fluch  fund.^  Stockholders  in  a  corporation  are  conclusively 
charged  with  notice  of  the  trust  character  which  attaches  to 
the  capital  stock.  As  to  it  they  cannot  occupy  the  stattis  of 
innocent  purchasers,  but  they  are  to  all  intents  and  purposes 


^  Ward  V.  Griswoldville  Man.  Oo., 
16  Oonn.  593,  600. 

*  AnU,  $  2152,  a  Hq:  pott,  §  2963. 

■  See  Wallworth  v.  Holt,  4  Mylne 
AG.  619;  Society  of  Practical  Eoiowl- 
edge  V,  Abbott,  2  Beav.  559.  There- 
lore,  tiiere  was  no  remedy  in  Maasa- 
choaetta  until  the  system  of  equity 


was  adopted  by  statute.  Vose  v. 
Grant,  15  Mass.  505;  Spear  «.  Grant, 
16  Mass.  9. 

*  Adair  v.  Shaw,  1  Schoales  A  L. 
262 ;  Hill  9.  Simpson,  7  Ves.  152 ;  Wood 
V.  Dununer,  3  Mason  (U.  S.),  312; 
Bank  of  St.  Mary's  v.  8t.  John,  25  Ala. 
566,  620;  Calhoun  v.  King,  5  Ala.  523; 
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privies  to  the  trust.    Whenever  they  have  in  their  possession 
any  of  this  trust  fund,  they  hold  it  cum  (mere,  suhject  to  aU 
the  equities  which  attach  to  it.'    Not  only  that:  they  stand  in 
such  a  relation  of  privity  with  the  corporation  that  their  deal- 
ings with  it  will  be  subjected  to  close  scrutiny  where  the  rights 
of  its  creditors  are  involved.*     If,  therefore,  a  stockholder 
usurps  the  functions  of  the  board  of  directors  of  the  corpo- 
ration, and  takes  possession  of  the  trust  property,  and  converts 
it  to  his  own  use  as  his  own  individual  property,  he  will  be 
held  to  account  as  trustee  ex  maleficio  for  all  the  property 
coming  into  his  possession.'    Nor  will  any  sort  of  manipula- 
tion of  the  trust  property  by  the  shareholders  place  it  beyoud 
the  reach  of  a  court  of  equity,  which  deals  with  substance,  and 
not  merely  with  form,  so  long  as  they  do  not  get  it  into  the  hands 
of  innocent  purchasers  for  value.    Thus,  it  has  been  held  that 
a  shareholder,  owning  practically  all  the  capital  stock  of  a 
railroad,  who  sells  the  road,  in  order  to  cut  off  general  cred- 
itors  and  benefit  himself  at  their  expense,  will  be  held  to 
account  to  the  creditors  of  the  corporation,  either  for  the  prop- 
erty itself  or  its  proceeds.*     So,  it  has  been  well  said  that  the 
stockholders  of  a  corporation  cannot  buy  property  in  its  name, 
and  on  credit,  and  then  form  a  new  corporation  in  which 
their  interests  are  the  same  as  in  the  old,  and  based  on  no 
new  consideration,  and,  by  transferring  the  property  to  the 
new  corporation,  escape  liability  to  the  vendor  and  creditors, 
at  least  to  the  value  of  the  property/ 


Panhandle  Nat.  Bank  v.  Emery,  78 
Tex.  4dS;  $.  c.  15  S.  W.  Bep.  23. 

*  Wood  ©.  Dummer,  8  Maeon  ^U.S.), 
813 ;  Adier  v.  Milwaukee  Patent  Brick 
Oo.,  18  Wis.  57,  62. 

'  See  the  obeervatione  of  Mr.  Jus- 
tice Miller  upon  this  subject  in  8aw« 
yer  v.  Hoag,  17  Wall.  (XJ.  B.)  610;  s.  c. 
Myer  Fed.  Dec.,  ^  156;  citing  Law- 
rence V.  Neleon,  21  N.  T.  158. 

•  Oieveland  Rolting  Mill  Oo.  «. 
Crawford  (111.  0.  0.),  9  Bail.  A  Corp. 
L.  J.  171. 

«  aeveland   Boiling  Mill  Oo.  «. 
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Crawford  (HI.  0.  C),  0  BaiL  &  Corp. 
L.  J.  171. 

*  Hancock  v.  Holbrook,  40  La.Ann. 
58;  $,  c.  8  South.  Bep.  351.  So,  in 
sequestration  proceedings  against  an 
insolvent  corporation,  a  creditor  be- 
came a  party,  and  filed  a  complaint 
against  stockholders  of  the  corpora- 
tion to  compel  them  to  account  for 
certain  stock  in  another  corporation 
which  belonged  to  the  defendant  oor^ 
poration,  and  which  was  aUeged  to 
have  been  assigned  to  defendant 
stockholders,  and  distributed  among 


LiABUULTT  IV  SQUiTT.     [3  Thomp.  Corp.  §  2959. 


S  2958L  Cases   Ia  Wbicb  Bquitable  Belief  Is  Invoked.—- 

From  what  has  been  already  stated^  it  is  obyions  that  there 
are  three  cases  in  which  equitable  relief  may  be  invoked: 
1.  Where  there  has  been  a  fraudulent  conveyance  of  trust 
property;  2.  Where  stockholders  are  indebted  to  the  corpo- 
ration on  account  of  stock  subscribed  for  and  not  paid  in; 
3.  Where  there  has  been  a  diyidend  in  liquidation,  or  other 
distribution  of  the  capital  stock  among  the  members,  leaving 
creditors  unpaid.  The  first  of  these  cases  rests  on  the  same 
footing  as  any  other  fraudulent  conveyance,  and  will  not, 
therefore,  claim  special  attention  in  this  work«^ 

§  2959.  Grounds  of  Equitable  Belief  wbere  Stock  is  not 
Paid  in. — A  court  of  equity  will  never  allow  a  trust  to  fail 
on  account  of  the  failure  or  refusal  of  a  trustee  to  perform  his 
intj}  When,  therefore,  the  creditors  of  a  corporation  are 
miable  to  obtain  satisfaction  in  the  ordinary  mode,  if  the 
stockholders  are  indebted  to  the  corporation  on  account  of 
sabscriptions  made  by  them  to  the  capital  stock,  and  the  board 
of  directors  fail  or  refuse  to  raise  the  money  to  pay  such  debts, 
by  making  and  enforcing  against  the  members  the  necessary 
anessmente,  a  court  of  equity  will  interfere,  and  either  compel 
the  directors  to  perform  this  duty,  or  (according  to  the  modern 
practice)  perform  it  by  its  own  proper  officers.'    ''  The  rights 


them,  withont  their  paying  anything 
tfacrelar  sxoept  their  own  stock  in  the 
Uandaat  aarporation,  which  they 
•orrendered,  and  which  the  officers 
of  defendant  corporation  "  pretended 
to  cancel  and  letire."  The  complaint 
then  alleged  that  snch  acta  were  with- 
oat  authority  from  defendant  oorpora- 
tkm  or  its  directorBi  bnt  were  contrary 
to  law,  and  nnll  and  void .  It  was  held 
that  the  complaint  stated  a  cause  of 
action  for  at  least  a  technical  con  ver- 
sion of  the  certificates  of  stock,  and 
that  a  demnrrer  thereto  was  properly 
overruled,  McKnsick  v.  Seymour,  8a- 
tnn  &  Co.,  48  Minn.  172;  a.  c.  50 
K.  W.  Rep.  1116.  See,  also.  Homer 
•.  Garter,  11  Fed.  Rep.  362. 


*  See,  however,  Wright  v,  Petrie,  1 
Bmedee  <&  M.  Ch.  282;  Hightower  v. 
Mustian,  8  Ga.  506;  Allen  v.  Mont- 
gomery R.  Co.,  11  Ala.  437;  Nathan 
V.  Whitlock,  0  Paige  (N.  Y.),  162 ;  Chi- 
cago Ac  R.  Co.  V.  Third  Nat.  Bank, 
134  U.  S.  276;  $.  c.  33  L.  ed.  900;  10 
Sup.  Ct.  Rep.  550. 

*  Bank  of  St.  Mary's  v.  St.  John,  25 
Ala.  609;  Attorney-General  v.  Aspin- 
all,  2  Mylne  <fc  C.  613,  625;  Attor- 
ney-General V.  Kell,  2  Beav.  575; 
Attorney-General  v.  Leicester,  7  Beav. 
176. 

'  Adler  V.  Milwaukee  Patent  Briek 
Co.,  18  Wis.  67, 62;  Ward  v.  Griswold- 
ville  Man.  Co.,  16  Conn.  598,  601; 
Henry  «•  Vermilion  4cc.  R.  Co.,  17 
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of  creditors  being  superior,  and  partaking  somewhat  of  the 
character  of  a  lien,  equity  will  regard  and  work  them  out  bj 
the  same  means  by  which  the  corporation  itself  should  have 
done  so."  *    The  power  conferred  on  the  board  of  directors  of 
a  corporation  to  call  in  the  installments  due  upon  subscriptions 
for  shares  is  not  a  discretionary  power,  such  as  is  beyond  the 
interference  of  a  court  of  justice.*    On  the  contrary,  this  dis- 
cretion is  merely  modal,  relating  to  the  time  and  manner  of 
making  the  payments.     When  the  wants  of  the  company  re- 
quire these  payments,  it  becomes  the  duty  of  the  directors  to 
cause  them  to  be  made,  as  much  so  as  to  require  the  payment 
of  debts  due  the  company;  and  it  is  not  discretionary  with 
the  directors  to  say  whether  the  debts  of  the  company  shall 
be  paid  or  not  when  they  have  the  means  at  command.* 
"  As  the  individual  corporators  are  not  themselves  personally 
responsible  for  the  contracts  of  the  corporation,  there  is  no 
responsibility  anywhere  if   the   capital  stock  is  not  a  fund 
answerable  to  creditors;  and  it  would  seem  to  make  no  differ- 
ence in  the  right  whether  this  capital  stock  or  fund  existed  in 
property  or  equitable  assets.     Nor  can  it  vary  the  right  if  the 
Legislature,  instead  of  requiring  the  stock  to  be  paid  in,  has 
permitted  the  corporation  to  call  for  it  as  their  necessities  or 
the  convenience  of  stockholders  may  require.     In  the  latter 
case  the  subscription  is  a  debt  which  the  corporation  may  call 
for;  and  if  debts  are  contracted  beyond  the  assets  in  hand,  it 
would  be  most  inequitable  to  neglect  or  refuse  to  make  the 
call  so  as  to  discharge  the  debt.     It  is  on  this  obvious  prin- 
ciple that  a  court  of  equity  assumes  jurisdiction  and  compels 
the  corporation  and   stockholder  to  do  that  which  justice 


Ohio,  187;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  (U.  S.)  380;  Marsh  v.  Bur- 
roughs, 1  Woods  (U.  8.),  463. 

^  Adler  v.  Milwaukee  Patent  Brick 
Oo.,  18  Wis.  67,  62,  per  Dixon,  0.  J. 

*  8ee  The  Queen  v.  Victoria  Park 
Co.,  1  Ad.  <fc  £11.  (N.  B.)  202,  per 
Lord  Denman,  G.  J. ;  Marsh  «.  Bar- 
roughs,  1  Woods  (U.  8.),  463,  per 
Bradley,  J. 
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'  Ward  V.  Griswoldville  Man.  Oo., 
16  Oonn.  693,  601.  The  court  distin- 
guishes Oatlin  V.  Eagle  Bank,  6  Oonn. 
233.  The  question  there  was  whether 
an  insolvent  corporation  might  refuse 
to  pay  one  creditor  in  preference  to 
the  others.  Here,  said  the  court, 
the  question  is  whether  a  corporation 
xnay  lefoM  to  pay  any  of  its  ered- 
itors. 


LIABILITY  IN  EQUITY.     [3  Thomp.  Coip.  §  2961. 

leqaires, — that  is,  to  discharge  the  debt  to  the  extent  that  the 
capital  stock  remains  in  the  hands  of  the  stockholder."  ^  Views 
■imilar  to  the  foregoing  will  be  found  expressed  in  several 
other  cases.* 

I  2900.  Equity  will  Compel  Directors  to  Make  Assess- 
menta. — This  doctrine  takes  root  in  the  chancery  case  of 
Salmon  v.  Hansborough  Co.,  decided  in  the  reign  of  Charles 
n./  the  authority  of  which  has  been  recognized  by  several 
American  courts/  and  seems  to  rest  on  the  soundest  principles. 

I  2961.  Or  Make  the  Assessments  by  Its  Own  Methods.  — 

In  the  American  cases  the  form  of  relief  has  varied  somewhat. 
In  the  leading  case  in  New  York,  certain  stockholders  were 
found  liable  in  respect  of  unpaid  subscriptions,  and  they  were 
directed  to  pay  to  the  complainant  the  amount  so  unpaid,  or  so 
much  thereof  as  should  be  necessary  to  discharge  his  debt, 
and  that  they  jointly  pay  the  costs.*  In  a  later  case  in  the 
same  State,  the  decree,  as  modified  by  the  court  for  the  cor- 
rection of  errors,  found  that  the  company  was  formed  and 
dissolved  as  stated  in  the  bill;  that  the  appellants  were  stock- 
holders  as  charged,  and  liable  to  discharge  the  respondent's 
debt  to  the  extent  of  their  respective  shares  of  stock,  or  so 
much  as  might  be  necessary  for  the  discharge.  The  decree 
then  referred  it  to  a  master,  to  ascertain  and  report  the  amount 
of  the  debt,  and  the  proportions  with  which  each  of  the  appel- 
lants were  chargeable.*  Several  recent  cases  growing  out 
of  the  failure  of  a  Virginia  corporation,  where  a  court  of 


*  AUen  9.  Montgomery  R«  Op.,  11 
lis.  437,  449,  per  Goldthwaite,  J. 

*  Henry  v.  Vermilion  Ac.  B.  Co., 
17  Ohio,  187;  Ogilyie  v.  Knox  Ins. 
Oo.,  22  How.  (U.  S.)  380,  387,  in  which 
Mr.  JoBtioe  Grier  said  that  a  biU  filed 
for  this  purpose  was  in  the  nature  of 
an  eftoe/bment,  in  which  the  stock* 
bolden  ai«  oUled  on  to  answer  as 
§mtmhs$$  ol  the  principal  debtor. 

*  SahnoB  ••  Hamborough  Oo.,  1 


Oas.  Oh.  204;  t.  e.  1  Kyd  on  Oorp. 
273. 

*  Hightower  v.  Thornton,  8  Ga.  486, 
403;  $,  e.  62  Am.  Dec.  412;  Brigga  v. 
Penniman,  8  Oow.  387,  396;  Slee  v. 
Bloom,  19  Johns.  456,  484;  «.  c.  10 
Am.  Dec.  273. 

*  Slee  V.  Bloom,  19  Johna.  456, 484 ; 
9,  e.  10  Am.  Dec.  273. 

*  Briggs  V.  Penniman,  8  Oow.  387, 
897;  9.  e.  18  Am.  Dec.  454. 

2119 


S  Thomp.  Corp.  §  2962.]    liability  of  stookholdbbs. 

•quity  appointed  a  receiver  and  ordered  an  assessment,  illiu- 
trate  the  principle  under  discussion.^ 

§  2962.  Bona   Fide    Dividends   of    Profits. — This    prin- 
ciple does  not  extend  so  far  as  to  require  stockholders  to  sur- 
render^  for  the  benefit  of  creditorSi  bona  fide  dividends  of 
profits  declared  and  distributed  at  a  time  when  the  company 
was  solvent  and  prosperous.*    The  reasons  which  support  this 
rule  are  very  clear.    The  profits  and  accretions  springing  from 
the  use  of  the  capital  stock  of  a  corporation  form  no  part  of  tho 
capital  stock  itself,  and  hence  no  part  of  the  stake  on  which 
the  company  acquires  credit.'    Persons  doing  business  know 
that  these  profits,  although  they  may  be  accumulated  in  tho 
form  of  what  is  called  a  surplus  fund,  and  used  by  the  com- 
pany in  its  business,  are  always  subject  to  be  distributed  in 
dividends,  at  the  will  of  the  board  of  directors.    Whilst, 
therefore,  the  existence  of  a  large  surplus,  subject  to  execu- 
tions on  judgments  against  the  corporation,  may,  in  the  opin- 
ion of  persons  dealing  with  it,  render  its  continued  solvency 
more  probable,  yet  this  constitutes  no  reason  why  such  a  fund, 
fairly  divided  among  the  shareholders,  leaving  the  company 
able  to  meet  its  existing  obligations,  should^  in  the  event  of 
its  subsequent  insolvency,  be  pursued  by  its  creditors.     But  a 
division  of  such  assets  at  a  time  when  the  corporation  was 
insolvent,  or  in  contemplation  of  insolvency,  would  partake  of 
the  nature  of  a  conveyance  in  fraud  of  creditors,  and  a  cred- 
itor's bill  would  lie  to  reach  and  subject  them  to  execution.^ 
Such  a  bill  would  also  be  sustained  on  the  ground  that  strict 
trusts  are  at  all  times  open  to  the  examination  of  a  court  of 


^  Pott,  i  S247,  el  9eg.;  (  3641,  a  ieq. 

*  Reid  V.  Eatonton  Co.,  40  Ga.  98; 
i.  c,  2  Am.  Rep.  563.  Upon  the  ques- 
tion when  diyidendfl  may  properly  be 
declared,  see  anUf  §  2152,  et  uq, 

^  Ante,  $2157;  State  v.  Morris- 
town  Fire  Asso.,  23  N.  J.  L.  195; 
Barry  v*  Merchants'  Exchange  Go., 
1  Sand.  Oh.  (N.  Y.)  280,  303;  High- 
tower  V.  Thornton,  8  Ga.  486,  500; 
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f.  e.  52  Am.Dec.  412,  per  Lumpkin,  J. 
"They  [the  stockholders]  have  the 
benefit  of  all  the  profiu  made  by  the 
establishment,  and  cannot  take  any 
portion  of  the  fund  [the  capital  stock] 
until  all  other  claims  on  it  are  ex- 
tinguished." Story,  J.,  in  Wood  v. 
Dummer,  3  Mason  (U.  S.),  811. 

*  Bank  of  St.  Mary's  v.  St.  John,  25 
Ala.  566,  609. 


LIABILITY  IN  BQUITT.     [8  Thomp.  Corp.  §  2963. 

•qoity,  and  that  such  a  court  will  nerer  refuse  to  bring  before 
it  an  unfaithful  trustee,  whom  it  will  compel  both  to  discover 
the  fund  belonging  to  the  trust,  and  to  account  for  its  mis 
management  and  misapplication.^  For  when  a  corporation 
becomes  insolvent,  all  its  assets — not  alone  its  capital  stock — 
become  impressed  with  the  character  of  a  trust  fund  for  the 
Mcurity  of  creditors.'  Moreover,  such  misconduct  renders  the 
directors  personally  liable  under  statutes  hereafter  considered.' 

f  SMS.  Oroonds  «f  Equitable  Belief  where  Stock  is  Im- 
piep«rly  I>ividad*  —  Upon  grounds  already  stated,  no  stock- 
hdder  in  a  corporation  can  entitle  himself  to  a  dividend  or 
•hare  of  the  capital  stoeh  until  all  the  debts  of  the  corporation 
sre  paid;  though,  of  course,  dividends  of  profiti  may  be  law- 
folly  made  where  there  are  debts  unpaid,  provided  sufficient 
issets  are  received  to  pay  them  as  they  mature.^  If  the  capi- 
tal stock  should  be  divided,  leaving  any  debts  unpaid,  every 
stockholder  receiving  his  share  of  the  capital  stock  would  in 
equity  be  held  liable  pro  rata  to  contribute  to  the  discharge  of 
each  debts  out  of  the  fund  in  his  own  hands.*  Such  property 
is  held  affected  with  a  trust,  primarily,  for  the  creditors  of  the 
company,  and  subject  to  their  rights;  secondarily,  for  the  stock- 
holders, in  proportion  to  their  interest  therein.  As  to  it  the 
creditors  have  a  prior  exclusive  equity.  In  other  words,  the 
etockholders  have  no  right  to  any  thing  but  the  residuum  of 
the  capital  stock,  after  the  payment  of  all  the  debts  of  the  cor- 
poration. If,  before  all  of  such  debts  are  discharged,  they 
ttke  into  their  hands  any  of  the  funds  of  the  corporation, 
they  hold  them  subject  to  an  equity  which  it  is  against  con- 
•cience  to  resist.*    Accordingly,  when  the  property  has  been 


■  Bank  of  81  Mary's  v.  St.  John,  25 
Ala.  566,  e09. 

*  Ibid. 

*Pofl,  M178;  anto,«  2165. 

*  See  next  section. 

*  2  Story  Bq.  Jnr.,  (  1252;  Wood 
f.  Dommer,  8  Mason  (U.  8.),  808; 
VoM  9.  Grant,  15  Mass.  506,  517,  522; 
Spear  «.  Grant,  16  Mass.  9, 15;  Oor- 


ran  v.  Arkansas,  15  How.  (U.  S.)  304; 
Reid  V.  Eatonton  Co.,  40  Ga.  98, 104; 
$.  e.  2  Am.  Rep.  563;  Bank  of  St. 
Mary's  v.  St.  John,  25  Ala.  566.  See 
also  Schley  v,  Dixon,  24  Ga.  273;  a.  c. 
71  Am.  Dec.  121 ;  Tinkham  v.  Borst, 
81  Barb.  (N.  Y.)  407. 

*  Wood  9.  Dummer,  3  Mason  (U.S.), 
821. 
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divided  among  the  stockbolderSi  a  judgment  creditor,  after 
the  return  of  an  execution  against  the  corporation  unsatisfied , 
may  maintain  a  creditor's  bill  against  a  single  stockholder/ 
or  against  as  many  stockholders  as  he  can  find  within  the 
jurisdiction,*  to  charge  him,  or  them,  to  the  extent  of  the 
assets  thus  diverted;  and  it  is  immaterial  whether  he  got  them 
by  fair  agreement  with  his  associates,  or  by  an  act  wrongful 
as  against  them.  It  has  been  held  that  the  sense  in  which  the 
assets  of  a  corporation  are  a  trust  fund  for  its  creditors  is  such 
that  if,  before  the  payment  of  its  debts,  its  assets  are  distributed 
to  its  shareholders,  or  deposited  in  trust  for  such  distribution, 
and  if  thereafter  the  corporation  passes  into  the  hands  of  a 
receiver,  he,  as  the  representative  of  its  creditors,  will  have 
an  equitable  lien  upon  the  assets  so  distributed  or  deposited, 
after  the  payment  of  any  debts  which  may  remain,  or  of  the 
costs  of  the  receivership.* 


^  Haatmga  v.  Drew,  76  N.  T.  9; 
Bartlett  v.  Drew,  67  N.  Y.  687 ;  affinn- 
ing  ».  c.  4  Lans.  (N.  Y.)  444;  60  Barb. 
(N.  Y.)  648. 

*  Wood  V.  Dummer,  8  Mason 
(U.  S.),  808. 

'  Tlu8  is  well  illustrated  by  the 
case  of  Heman  v.  Britton,  88  Mo. 
649  (reversing  9,  c.  14  Mo.  App.  121), 
which  presents  a  case  where  this 
principle  was  worked  out  on  a  com- 
plicated state  of  facts.  The  St.  Louis 
Court  of  Appeals,  whose  judgment 
was  reversed,  ruled,  and,  it  would 
seem,  with  more  propriety,  that,  the 
debts  of  the  corporation  being  paid, 
the  assets  thus  placed  in  trust  for 
distribution  could  not  be  subjected  to 
the  payment  of  the  costs  of  the  re- 
ceiver's administration.  In  fact,  the 
receivership  seems  to  have  been  an 
abuse,  as  there  were  no  corporate 
assets  to  administer,  and  no  corpo- 
rate debts  to  pay.  Very  dose  to  this 
doctrine  lies  a  decision  rendered  by 
that  eminent  equity  judge,  Sir  George 
Jassel,  M.  R.,  in  a  case  where  the  di- 
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rectors  of  a  company  which  had  made 
no  prqftUi  caused,  from  time  to  time, 
interest  to  be  paid  to  the  shareholders 
out  of  the  capital.  He  held  that  this 
was  a  breach  of  trust,  such  as  made 
the  participating  directors,  after  the 
suspension  of  the  company,  jointly 
and  severally  liable  to  repay  the 
sums  thus  improperly  paid  out,  on  an 
application  of  its  official  liquidator, 
under  the  following  statute : ''  Where, 
in  the  course  of  the  winding  up  of  any 
company  under  this  act,  it  appears 
that  any  past  or  present  director 
....  has  misapplied  ....  or  be- 
come liable  or  accountable  for  any 
moneys  of  the  company,  or  been 
guilty  of  any  misfeasance,  or  breach 
of  trust,  in  relation  to  the  company, 
the  court  may,  on  the  application  of 
any  liquidator,  or  of  any  creditor  or 
contributory  of  the  company,  .... 
examine  into  the  conduct  of  such 
director,  ....  and  compel  him  to 
repay  any  moneys  so  misapplied  or 
retained,  or  for  which  he  has  become 
liable  or  aooountable."    Be  National 
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S  2M4.  CrMitora  entitled  to  Share  Ratably.  —  The 
mere  statement  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  in  equity  for  its  creditors  carries  with  it  the  con- 
clusion that  all  the  beneficiaries  of  the  trust — <M  the  creditors 
— are  entitled  to  share  ratably  in  its  distribution,  according  to 
the  principles  upon  which  courts  of  equity  proceed  in  the  dis- 
tribution of  equitable  assets;  ^  and  such  is  the  rule,  with  con- 
fusing exceptions'  growing  out  of  theories  of  the  right  of 
a  corporation  to  prefer  its  creditors,  which  will  be  hereafter 
discussed.* 


Fond  A«8oranee  Co.,  10  Gh.  Diy.  118. 
Bat  this  remed}[  is  available  only  in 
4quUy;  and,  therefore,  before  the  in- 
troduction of  the  system  of  equity 
into  Maesachnsettfl,  judicial  remedies 
wen  BO  limited  that,  where  the  capital 
■tock  of  a  bank  was  divided  after  its 
flluurter  had  expired,  so  that  no  funds 
were  left  to  pay  its  debts,  an  action 
would  not  lie  against  an  individual 
stockholder  who  had  received  his 
proportion  of  the  dividends.  Vose  v. 
Orant,  15  Mass.  505;  Spear  v.  Grant, 
16  Mass.  9.  Gompare  Gifford  v. 
TtiompBon,  115  Mass.  478.  In  a  stat- 
ute of  Iowa  (Iowa  code,  §  1072),  mak- 
ing stockholders  liable  when  corporate 
fands  have  been  diverted  to  payments 
o£  dividends,  leaving  insufficient 
funds  to  meet  the  liabilities,  the 
word  "funds"  means  resources,  and 
not  merely  cash  on  hand,  and  the 
word  "liabilities"  means  debts  the 


payment  of  which  can  be  enforced, 
and  does  not  include  the  capital  stock 
of  the  corporation.  Miller  v,  Bradish, 
69  Iowa,  278. 

*  Story  Eq.  Jur.,  $  544;  Rieper  v. 
Rieper,  79  Mo.  352,  360;  Heiman  v. 
Fisher,  11  Mo.  App.  275,  280;  Purdy 
V.  Doyle,  1  Paige  (N.  Y.),  568;  Mor- 
rice  V.  Bank  of  England,  Gas.  temp. 
Talbot,  218.  See,  further,  as  to  the 
genera]  rule,  Godwise  v.  Gelston,  10 
Johns.  (N.  Y.)  507,  522;  M'Dermutt 
V.  Strong,  4  Johns.  Gh.  (N.  Y.)  687 ; 
Atlas  Bank  v.  Nahant  Bank,  3  Met. 
(Mass.)  581. 

»  Wetherbee  v.  Baker,  85  N.  J.  Eq. 
501. 

'  Po^,  Gh.  146.  That  the  directors 
may  become  personally  liable  for  a 
breach  of  this  trust  and  duty  of  dis* 
tributing  ratably,  see  Graham  v.  Hoy^ 
88  N.  Y.  Super.  506. 
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CHAPTER   XLV. 

LIABILITT   BEFOBB   OBOAKIZATION   OOMFLBXB  AKD   OAPXCAL 

PAID  IN. 


SBcmoir 

2968.  Preliminary. 

2969.  Until  legal  organisation,  coad- 

venturers  liable  as  partners. 

2970.  What  evidence    necessary    to 

charge  a  person  as  such  a 
I>artner. 

2971.  Theories  on  which    members 

have  been  held  liable. 

2972.  Will  be  entitled  to  contribu- 

tion among  themselves. 

2978.  When  partners  liable  by  estop- 

pel after  incorporation. 
2974.  Liability  of  members  of  joint- 
stock    company    afterwards 
incorporated. 

1976.  Distinction  between  prerequi- 
site steps  and  directory  pn^ 

visions. 

8976.  Failing  to  file  such  articles  as 

comply  with  the  statute. 

8977.  Failing    to   publish    statutory 

notices  of  incorporation. 
9978.  Recording  a  certificate  does  not 
cure  defective  articles. 

2979.  Failing  to  keep  corporate  books. 

2980.  Failure  to  comply  with  a  statute 

requiring  the  posting  of  by- 
laws. 


8jutjoji 

2981.  Increasing  capital  stock  witlioiit 

filing  new  certificate^  etc 

2982.  Individual  liability  of    stock- 

holders who  have  not  paid 
their  subscriptions. 

2983.  Statutory  liability  until  capital 

paid  and  certificate  thereof 
filed. 

2984.  This  liability,  how   measured: 

illustrations  of  it. 

2985.  Further  of  this  liability. 

2986.  Retroactive    efEect     of     such 

statutes. 

2987.  Their  extraterritorial  effect. 

2988.  What  if  there  is  no  such  stat- 

ute. 

2989.  Liability  of  corporators  before 

stock  is  distributed. 

2990.  Oorporation   and  stockholders 

estopped  to  set  up  irregularity 
of  corporate  organization. 

2991.  Oonclusiveness  of  the  certificate 

of  incorporation. 

S992.  Whether  creditor  estopped  by 
contracting  with  corporation 
as  such. 

2998.  iVtfna  /octe  evidence  and  bur- 
den of  proof. 


§  2968.  Preliminary.  —  We  have  considered  in  a  former 
chapter  the  subject  of  irregular  and  de  facto  corporations^ 
though  not  specially  with  reference  to  the  subject  of  the 
liability  of  stockholders.^  But  we  have  there  stated  the  prin- 
ciple that  where  coadventurers  contract  debts  as  an  aggregate 


>  iinte,  1 496,  «l  Mg. 
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body,  without  previously  effecting  a  valid  corporate  organiza- 
tion, they  are  liable  therefor  as  partners.^  We  have  also 
endeavored  in  that  chapter  to  point  out  those  acts  which  are 
legarded  as  conditions  precedent  to  a  valid  corporate  organiza- 
tion, and  what  irregularities  will  be  cured  on  the  principle 
which  validates  the  acts  of  de  facto  corporations  in  collateral 
proceedings.  Finally,  we  have  considered  in  that  and  in  a 
subsequent  chapter,'  the  circumstances  under  which  a  stock- 
holder can  question  the  validity  of  the  existence  of  the  cor- 
poration, or  the  regularity  of  its  organization.  We  have  also 
considered  the  question  of  the  personal  liability  of  promoters^ 
We  shall  now  consider  these  questions  with  special  reference 
to  the  liability  of  stockholders  to  creditors  of  the  corporation. 

§  2969.  Until  Lesral  Orsraniaation  Coadventorers  liiable  as 

Partners.  —  It  is  a  general  principle  that  until  a  corporation 
U  legally  organized,  the  coadventurers  will  be  liable  as  part- 
ners for  all  debts  contracted  on  behalf  of  the  aggregate  body, 
with  their  consent,  either  express  or  implied.*  Moreover, 
where  the  corporation  assumes  to  be  regularly  organized,  and 
undertakes  to  go  into  existence  as  a  corporation,  there  is  a 
class  of  cases  which  hold  that  if  it  is  not  legally  formed,  the 
stockholders  will  be  liable  for  its  debts  as  partners.'  Stated 
in  another  way,  if  a  body  of  associates  intend  to  become 
incorporated,  but  engage  in  business  and  incur  liabilities 
wit!hoat  taking  the  necessary  steps  to  perfect  their  organiza- 
tion as  a  corporation,  or  before  they  have  so  perfected  it,  they 
will  be  liable  therefor  as  partners.*  The  reason  is  that  they 
profess  that  there  is  a  corporation  and  a  corporate  fund  answer- 
able for  such  debts,  and  as  there  is  no  such  corporation  and 
no  snch  fund,  they  become  personally  liable  on  the  principle 
of  breach  of  warrcmty  of  agency.  These  decisions  raise  the 
perplexing  question   to  what  extent  and  tmder  what  cir- 

*  AnU,  $  606.  *  Kaiser  v.  Lawrence  Sav.  Bank, 

'  AsUe,  M  h2$,  1S77,  «( tsgr.  M  Iowa,  104;  $.  c.  41  Am.  Bep.  S5 

'  Compare,  also,  ante,  i  216,  #1  i$q.  (denying   Humphrey   v.  If ooney,  1 

«  MeFall  «.  McKeesport  A  O.  loe  Colo.  Law  Bep.  198);  Fuller  v.  Bowe, 

Oo.,mPa.  St. 253,259;  «.e.  28 Week.  67  N.  T.  28. 

^^  Ois.  140;  16  Atl.  Bmp.  47S.  •  Kartin  #•  FeweU,  79  Mo.  401. 
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cumstances  a  de  facto  organizationi  not  challenged  by  the 
State,  will  protect  the  stockholders  from  the  general  liability 
of  partners,  and  the  further  question  what  dealings  by  a 
creditor  with  the  body  as  a  corporation  will  be  such  a  reeogni^ 
tion  of  its  corporate  existence  as  will  estop  him  from  changing 
position  and  attempting  to  proceed  against  it  as  a  partnership.^ 

§  2970.  What  Evidence  Necessary  to  Charge  a  Person  as 
Such  a  Partner.  —  We  have  already  had  occasion  to  consider 
what  evidence  will  charge  a  member  of  an  abortive  corporation 
with  liability  for  debts  incurred  on  its  behalf.*  A  man  can- 
not ordinarily  be  made  the  debtor  of  another  without  his  con- 
sent, express  or  implied;  therefore,  while  parties  assuming  to 
act  in  a  corporate  capacity,  without  a  legal  organization  as  a 
corporate  body,  are  liable  as  partners  to  those  with  whom  they 
contract,  yet,  to  charge  any  one  of  them  as  such,  it  must  be 
shown  that  he  was  so  acting  at  the  time  the  contract  sued 
upon  was  made,  or  that  upon  some  consideration  he  agreed  to 
become  liable  with  the  others.'  This  is  quite  clear;  since,  to 
charge  a  person  as  a  partner  in  an  ordinary  case,  it  is  neces- 
sary to  show  that  he  was  a  member  of  the  firm  when  the  debt 
was  contracted.* 

§  2071.  Theories  on  Which  Members  have  been  Held 
Liable.  —  One  theory  on  which  members  have  been  held  liable 
sustains  an  analogy  to  the  principle  on  which  the  English 
courts  proceed. in  dealing  with  the  liability  of  promoters,* 
and  is  not  different  from  the  principle  upon  which  an  undis- 
closed principal  is  often  charged  with  liability  for  the  contract 
of  his  agent.  That  theory  makes  it  a  qiuestion  of  fact  in  each 
particular  case  whether  the  agent,  assuming  to  make  the 
contract  in  the  artificial  name,  had  authority  to  bind  the 
members  of  the  body  personally.  Thus,  in  an  action  upon  a 
promissory  note  made  by  the  ''  Redwood  Iron  Manufacturing 

^  AnU,  §  518,  H  $sq,  the  application  which  the  oonit  made 

'  ArUe,  §  486.  of  it  to  the  facts. 

*  FuUer   v.  Rowe,  67   N.  Y.  28.  «  McGaii«  v.  O'HaUoraii,  HiU  4 

While  the  principle  declared  in  this  D.  (N.  Y.)  85. 

case  is  dear,  it  is  difficult  to  justify  *  AtUe,  i  426. 
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Company,  by  S.  C.  Sardham,  Agent/'  it  was  proved  that  there 
had  been  a  corporation  by  that  name;  that  it  had  become 
extinct  by  the  expiration  of  the  time  limited  for  its  existence 
by  its  charter;  that  at  the  time  of  its  dissolution  it  was  the 
owner  of  a  certain  plant;  and  that,  prior  to  the  making  of  the 
note,  all  of  its  stockholders,  except  one,  made  and  signed  the 
following  agreement:  "  We,  the  undersigned,  stockholders  of 
the  former  Redwood  Iron  Manufacturing  Company,  hereby 
agree  to  unite  in  getting  up  a  stock  for  another  full-blast,  or 
as  near  so  as  possible,  and  run  the  furnace,  and  make  iron; 
and  we  hereby  constitute  and  authorize  S.  C.  Sardam,  as 
agent  or  superintendent,  to  manage  or  carry  on  said  furnace, 
and  getting  up  stock  for  said  blast,  to  sell  iron,  and  do  every- 
thing pertaining  to  said  business;  and  we  individually  agree 
at  all  times  to  furnish  money  when  called  on  by  said  Sar- 
dam for  the  purpose  of  defraying  the  expenses  for  carrying  on 
said  business ;  that  we  are  to  pay  pro  rata,  meaning  in  propor- 
tion to  the  amount  of  stock  held  and  owned  in  said  iron 
manufacturing  company  by  each  of  us."  It  was  held  that 
this  made  them  partners,  especially  as  to  third  persons,  and 
that  ibis  agreement  established  the  liability  of  those  who 
signed  it  to  pay  the  note.^  So,  an  action  was  maintained, 
upon  the  following  promissory  note,  against  a  number  of 
gentlemen  who  had  not  signed  the  same,  but  who  were  mem- 
bers of  a  Masonic  lodge,  which  had  authorized  the  execution 
of  the  same  by  their  officers,  in  renewal  of  the  note  which 
had  been  given  in  form  as  the  note  of  the  lodge,  the  lodge 
not  being  regularly  incorporated: 

"$4,000.  "  St.  Louis,  October  3, 1870. 

''Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  John 
W.  Luke,  Treasurer,  four  thousand  dollars,  without  defalcation  or 
discount,  for  value  received,  negotiable  and  payable  at  the  Third 
Kational  Bank  of  St.  Louis,  with  ten  per  cent  interest  from  date, 
payable  semi-annually. 

[signed]    *^  Charlie  Thaw,  W.  M., 

"  Polar  Stor  Lodge,  No.  79/^ 
[Indorsed]      "  John  W.  Luke,  Treasurer.'*  * 

^  National  Union  Bank  v.  Landon,  *  Ferris  v.  Thaw,  72  Mo.  446;  al- 

45  K.  T.  410.  firming  «•  e.  6  Mo.  App.  279. 
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The  evidence  showed  that  the  act  of  the  officers  ol  the  lodge 
in  making  the  note  had  been  ratified  by  all  of  the  defendants 
against  whom  tiie  action  was  brought    This,  in  the  opinion 
of  the  court,  made  them  liable  upon  the  theory  of  undisclosed 
principals*     Sherwood,  C.  J.,  said:  ''Taking  it  thus  that  the 
act  of  Thaw,  in  respect  of  the  new  note,  was  ratified   by 
defendants,  they  are  to  be  treated  as  original  promisors;  as 
undisclosed  principals;  as  much  bound  by  Thaw's  act  as  if 
their  own  fingers  had  guided  the  pen,  and  their  own  signa- 
tures appeared  on  the  paper.    For  if  the  agent  possesses  the 
requisite  authority  to  make  an  unsealed  instrument,  and 
makes  it  in  his  own  name,  whether  he  discloses  his  agency 
or  not,  or  his  principal  or  not,  either  agent  or  principal 
may  sue  or  be  sued  on  the  contract,  unless  there  be  a  clear 
manifestation  that  both  parties  intended  that  the  agent  is  to 
be  ezclusiyely  liable,  and  the  principal  is  not  to  be  resorted 
to  in  any  event;  and  parol  evidence  is  admissible  to  establish 
such   intention,  as  this  evidence  does  not  contradict  that 
which  is  written,  but  only  serves  to  show  that  others  than 
those  mentioned  on  the  face  of  the  paper  are  bound  also, 
since  the  act  of  the  agent  is  that  of  his  principal;  the  liability 
of  the  latter  depending  on  the  act  done,  and  not  merely  on 
the  form  in  which  such  act  finds  expression."  *    We  may  there- 
fore conclude  that  if  one  member  of  such  an  association,  act- 
ing for  the  others,  and  by  their  authority,  incurs  a  liability  in 
his  own  name,  not  evidenced  by  a  writing  under  aeiU,  whether 
he  discloses  his  agency  or  not,  the  obligee  may  not  only  hold 
him,  but  may  go  behind  him,  and  hold  the  other  members  of 
the  association,  on  the  principle  that  enables  one  who  con- 
tracts with  an  agent  to  hold  the  undisclosed  principal.*    The 
circumstance  that  the  associates  agreed  to  be  bound  in  form 
by  the  name  of  one  of  their  members  does  not  vacate  their 
liability.     ''If  Smith  choose  to  call  himself  Snooks,  and  to 
make  a  contract  by  the  name  of  Snooks,  he  binds  himself  as 
effectually  as  if  he  had  signed  the  name  of  Smith."  * 

>  Ferrifl  v.  Thaw,  78  Mo.  460;  si-         *  Per  Bakewell,  J.,  in  Ferris  v. 
firming  ••  e.  6  Mo.  App.  279.  Thaw,  5  Mo.  App.  279,  88S;  citing 

>  Ibid.  Snooks'  Petition,  2  Hilt.  (N.  Y.)  67i. 
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{  299!2»  And  will  l>e  Entitled  to  0<mtTilratlon  Amongr 
nemseHies.  —  In  such  a  case,  those  of  the  associates  who  pay 
ihe  debts  incurred  by  the  managers  on  behalf  of  the  associa- 
tion, will  be  entitled  to  maintain  an  action  or  actions  against 
the  others  for  •eontributioni  and  each  of  the  others  will  be 
bonnd  to  contribute  in  proportion  to  the  stock  subscribed  by 
ium.  Nor  will  the  fact  that  the  subscriber  has  paid  up  his 
fnbscription  in  full,  or  has  paid  the  double  liability  to  which 
stockholders  in  corporations  may  be  subject  under  the  laws, 
exempt  him  from  liability  for  further  contribution;  but  he 
will  be  entitled,  upon  an  accounting,  to  credit  for  such  pay- 
menta.^ 

§  2973.  When  Partners  lAaible  by  liStoppel  after  Incor- 
poration. —  Where  partners  have  dealt  as  such  with  a  third 
person  who  has  sold  goods  to  them,  and,  after  becoming 
incorporated,  they  continue  to  deal  with  him  as  before,  having 
their  bills  made  in  the  same  way,  without  apprising  him  of 
their  altered  condition,  they  will  continue  to  be  liable  to  him 
is  partners,  under  the  principle  of  eirtoppel,  xmless  he  have 
ictual  knowledge,  derived  from  some  other  source,  of  the  fact 
of  their  having  become  incorporated.' 

I  9974.  Uabfflty  of  Memibers  of  Joint-stock  Company 
•llerwards  Incorporal»d.  —  If  an  unincorporated  joint-stock 
eompany  contracts  liabilities,  and  afterwards  hecomes  incor- 
porated, and  assigns  its  property  to  the  corporation,  the  mem- 
bers  of  the  unincorporated  association  remain  primarily  and 
jointly  and  severally  liable  for  the  debts  so  contrat^ted.  The 
responsibility  of  the  corporation  for  debts  so  contracted  by 
the  voluntary  association  does  not  become  substituted,  without 
the  consent  of  the  creditors,  so  as  to  exempt  the  members 


'  Richardflon  «.  Pitts,  71  Mo.  12S.  416.    Ab  to  eoniribuUon  amo^g  itoch- 

Ibne  TiewB  are  flatftained  by  the  fol-  holdtn^  see  poui^  §  SSIS,  ei  uq. 
lowing  dedrions :  Hill  v.  Beach,  12  N.  ^  Martin  v.  Fewell,  79  Mo.  401, 412; 

J.  £4.  a;  HodgBon  v.  Baldinn,  65  lU.  Goddard «.  Pratt,  16Pick.  (Mass.)  412 ; 

632;  Ffaigg  V.  fitarwe,  85  m.  164;  Ab-  Wbltwill  «•  learner,  20  Vt.  425. 
bott  V.  Omaha  Smelting  Oo.,  4  If  eb. 
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from  individual  liability.^    But  the  corporation  which  thus 
steps  into  the  shoes  of  the  joint-stock  company,  and  accepts 
an  assignment  of  its  property,  becomes  also  primarily  liable 
for  the  existing  indebtedness  of  the  company.*    The  creditors 
thus  retain  the  same  security  which  they  had  before,  namely, 
the  property  of  the  joint-stock  company,  now  that  of  the  cor- 
poration, and  the  individual  liability  of  the  members  of  ihe 
joint-stock  company,  who  now  become  corporators.*   But  exist- 
ing creditors  of  the  joint-stock  company  may,  by  acts  which 
indicate  a  clear  understanding  that  the  credit  of  the  corporation 
is  substituted  for  that  of  the  partners,  discharge  the  latter  from 
personal  liability  for  the  partnership  debts,  as  by  continuing 
with  the  corporation  their  previous  course  of  dealing  with  the 
partnership,  and  transferring  on  their  books  their  account 
against  the  partnership   to   their  account  against  the  cor- 
poration.*   Where,  in  such  a  case,  the  members  of  the  joint- 
stock    company  had    paid    in    their    several    subscriptions, 
amounting  to  a  joint  stock  of  $37,000,  and  afterwards  pro- 
cured themselves  to  be  incorporated  by  the  Legislature,  the 
act  of  incorporation  containing  the  words  "  with  a  present 
capital  of  $60,000,  and  with  the  privilege  of  increasing  the 
same  to  $100,000,"  they  were  held  liable  to  contribute  enough 
more  to  make  up  the  sum  of  $60,000,  if  necessary  to  pay  the 
debts  of  the  concern;    since  "persons  dealing  with  the  cor- 
poration, and  desiring  to  know  what  their  means  were,  might 
well  suppose  that  the  whole  sum  had  been  paid  in,  and  was 
in  the  hands  of  their  treasurer,''  and  ''the  fact  that  only 
$37,000  had   been  subscribed  or   paid  in  was  calculated  to 
surprise  and  operate  as  a  fraud  on  creditors,  for  which  the 
corporation  is  responsible.''* 

§  2975.  Distinction   between    Prerequisite  Steps  and    Di- 
rectory Provisions.  —  Referring  to  a  distinction  already  twice 

^  Broyles    «.    McOoy,    5     Sneed         '  Haslettv.  Wother8poon,lStrobh. 

(Tenn.),  S02;  Goddard  v.  Pratt,  16  £q.  209,  228,  255. 
Pick.  (Mass.)  412.  *  WhitweU  v.  Warner,  20  Vt.  425. 

*  Haalett  v^Wotherspoon,  1  Strobh.  *  Haslett  v. Wotherspoon,  1  Strobh. 

Eq.  209,  228,  255.  Eq.  209,  229. 
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alliided  to,'  it  is  conceded  that  "  there  may  indeed  be  certain 
irregalarities  or  omissions  to  comply  with  provisions  merely 
directory,  which  would  be  sufficient  to  sustain  an  action 
broaght  to  declare  a  forfeiture,  but  insufficient  to  sustain  a 
collateral  action  brought  to  enforce  an  individual  liability  of 
a  member."  But  it  is  said  that  *^  where  the  attempt  at  incor- 
poration is  under  a  general  law,  and  there  is  a  non-compliance 
with  the  law  in  a  material  respect,  there  is,  we  think,  such 
want  of  incorporation  that  exemption  from  individual  liability 
is  not  secured." '  Reasoning  upon  this  question  it  has  been 
also  said:  ''  There  is  a  manifest  difference  where  a  corporation 
18  created  by  a  special  charter,  and  there  have  been  acts  of 
uMf,  and  where  individuals  seek  to  form  themselves  into  a 
corporation  under  the  provisions  of  a  general  law.  In  the 
latter  case  it  is  only  in  pursuance  of  the  provisions  of  the  stat- 
ute for  such  purpose  that  corporate  existence  can  be  acquired.  * 
And  there  would  seem  to  be  a  distinction  between  the  case 
where,  in  a  suit  between  a  corporation  and  a  stockholder  or 
other  individual,  the  plea  of  nul  iiel  earporation  is  set  up  to 
defeat  a  liability  which  the  one  may  have  contracted  with  the 
other,  and  the  case  of  a  suit  against  individuals  who  claim 
exemption  from  individual  liability  on  the  ground  of  their 
having  become  a  corporation  formed  under  the  provision  of 
a  general  statute.  In  the  latter  case  a  stricter  measure  of  com- 
pliance with  statutory  requirements  will  be  required  than  in 
the  former."*  As  already  seen,*  the  quality  of  a  condition 
precedent  has  been  ascribed  to  a  statutory  requirement  that 
the  articles  of  incorporation  shall  be  filed  in  a  certain  public 
office,*  or  with  the  Secretary  of  State;*  or,  in  case  of  a  banking 


*  AnUy  §§  226,  606. 

'  Kaiser  v.  Lawrence  Say.  Bank, 
^Towa,  104;  j.  c.  41  Am.  Rep.  85. 

'  Bigelow  V.  Gregory,  78  HI.  197, 
201;  Kaiser  v.  Lawrence  Say.  Bank, 
'^  Iowa,  104, 110 ;  s.  e.  41  Am.  Bep. 
S5.  Bee,  farther,  Abbott  v.  Omaha 
Smelting  &c  Ck>.,  4  Neb.  416;  Harris 
p.  McGregor,  29  Oal.  124;  Mokelnmne 
HiU  4c  Co.  V.  Woodbury,  14  Gal.  424 ; 
t.  c  78  Am.  Dec.  658;  Oranby  Min- 


ing Go.  V.  Richards,  95  Mo.  106,  111. 
But  compare  Buffalo  &c.  R.  Go.  v. 
Gary,  26  N.  Y.  75,  77;  Krutz  v.  Paola 
Town  Go.,  20  Kan.  403;  Eaton  v. 
Aspinwall,  19  N.  Y.  119, 121. 

*  AnU,  i  239. 

*  Bigelow  V.  Gregory,  73  111.  197. 

*  AnU,  §  240;  Hurt  v.  Salisbury, 
55  Mo.  810.  See,  also,  Abbott  •• 
Omaha  Smelting  Go.,  4  Neb.  416; 
Harris  v.  McGregor,  29  GaL  124. 
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oorporation,  that  certain  prescribed  securities  shall  be 
in  a  public  depository;^  in  either  which  case,  if  debts  are 
contracted  before  the  performance  of  the  condition,  the  stock- 
holders are  liable  therefor  as  partners.  But  where  the  frame 
of  language  employed  by  the  statute  does  not  necessarily  imply 
that  the  filing  of  the  articles  shall  be  a  condition  precedent  to 
the  assumption  of  corporate  powers,  or  the  execution  of  cor- 
porate contracts,  the  failure  to  comply  with  it  will  be  regarded 
as  the  neglect  to  comply  with  a  directory  statute,  such  as  can- 
not be  taken  advantage  of  eoUaterally  to  defeat  the  existence 
of  the  corporation,  and  make  its  stockholders  liable  as  partners.' 

§  2976.  Failingr  to  FUo  such  Articles  as  Ckimply  with  the 
Statute.  —  Where  the  goyerning  statute  prescribes  what  the 
articles  of  incorporation  shall  contain,  the  failure  to  file  such 
'  articles  will  be  the  same  as  filing  no  articles  at  all.  This  will 
be  a  failure  to  comply  with  substantial,  and  not  merely  with 
directory,  requirements  of  the  statute,  and  the  coadventurers 
will  not  become  incorporate  and  secure  the  immunities  of 
stockholders.  Thus,  a  statute  of  Iowa  prescribes  that  *^  such 
articles  of  incorporation  must  fix  the  highest  amount  of 
indebtedness  or  liability  to  which  the  corporation  is  at  any 
one  time  to  be  subject,  which  must  in  no  case,  except  in  that 
of  risks  of  insurance  companies,  exceed  two-thirds  of  its 
capital  stock."*  Another  section  provides  thaf  a  failure  to 
comply  substantially  with  the  foregoing  requirements,  in  rela- 
tion to  organization  and  publicity,  renders  the  individual  prop- 
erty of  the  stockholders  liable  for  the  incorporate  debts.''  * 
Following  these  statutes,  it  is  held  that  where  the  articles  of 
incorporation  do  not  fix  the  highest  amount  of  indebtedness 
or  liability  which  the  corporation  may  incur,  the  stockholders 
remain  individually  liable  for  the  corporate  debts,  although  the 
credit  may  have  been  given  to  the  corporation  as  such.^    But 

»  MediU  V.  Collier,  16  Ohio  St.  509.  *  Iowa  Code  of  1873,  k  1068;  Mo- 

*  Granby  Mining  Co.  v.  Richards,     Clain  Ann.  Code,  k  1618. 

05  Mo.  106.  *  Huer  v.   Carmichael,  82  Iowa, 

*  Iowa  code  of  1873,  %  1061;  Mo-     288;  9  Rail.  &  Corp.  L.  J.  274;  a.  «. 
Olain  Ann.  Code,  %  16U.  47  N.  W.  Rep.  1034. 
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where  the  articles  which  were  filed  recited  that  ''the  total 
indebtedness  of  this  corporation  shall  not  at  any  one  time 
exceed  $300,  except  by  a  majority  vote  of  the  stockholders 
present  at  a  called  or  annual  meeting/'  this  was  held  a  suf- 
ficient compliance  with  the  statute.^  And  so,  where  the  arti- 
cles recited  that  ''the  greatest  amount  of  indebtedness  to  which 
the  corporation  may  at  any  one  time  subject  itself  shall  not 
exceed  three-fifths  of  the  stock  actually  subscribed  for/'  and 
the  company  commenced  business  before  all  the  stock  author- 
ized to  be  raised  by  its  articles  had  been  subscribed  for,  it  was 
held  that  its  stockholders  were  not  personally  liable  for  its 
debts.'  So,  where  a  statute  of  Kansas  required  that  "the 
charter  of  an  intended  corporation  must  be  subscribed  by  five 
or  more  persons,  three  of  whom  must  be  citizens  of  this  State, 
and  must  be  acknowledged  by  them  before  an  officer  duly 
authorized  to  take  acknowledgment  of  deeds,''  *  and  the  paper 
purporting  to  be  the  articles  of  association,  which  is  under- 
stood to  be  the  paper  designated  by  the  word  "charter"  in 
the  statute,  was  so  informally  drawn  that  the  court  could  not 
say  that  it  was  subscribed  by  any  one,  and  was  not  acknowl- 
edged by  a  sufficient  number  of  subscribers  to  comply  with 
the  statute,  it  was  held  by  the  Supreme  Court  of  Iowa  that  the 
company  had  not  become  incorporate,  and  that  its  members 
were  liable  as  partners.*  The  paper  consisted  of  eight  arti- 
cles. The  first  six  articles  purported  to  be  subscribed  by 
twenty-three  persons,  but  the  seyenth  and  eighth  were  not 
subscribed,  and  the  seventh  was,  under  the  statute,  material. 
They  were  all  defective  for  want  of  being  acknowledged  by  a 
sufficient  number  of  persons  to  comply  with  the  statute.  But 
where  there  was  no  provision  in  the  governing  statute  by 
which  individual  liability  should  attach  to  the  members,  by 
reason  of  any  omission  to  organize  the  corporation  in  the 
manner  prescribed  by  the  act,  it  was  held  that  an  omission 
from  the  certificate  of  a  mining  corporation  of  the  statutory 

'  Thornton  «•  Balcom  (Iowa),  52         *  Qen.  Stat.  Kan.,  eh.  23,  i  8. 
N.  W.  Bep.  190.  *  Kaiser  «.  Lawrence  Say.  Bank, 

*  Sweney  «.  Uloott,  62  N,  W.  Bep.     66  Iowa,  104;  i.  e.  41  Am.  Bep.  85. 
(Iowa)  106. 
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requirement  as  to  the  asseBsability  of  its  stock,  could  not,  in 
the  absence  of  fraud,  be  regarded  as  essential  to  the  corporate 
existence  in  an  action  by  one  against  the  individual  members 
upon  a  contract  with  the  company.^ 

§  2977.  Failinsr  to  Pablish  Statutory  Notices  of  Incorpo- 
ration. —  So,  there  are  statutes  requiring  the  publication  by 
the  corporators  of  certain  prescribed  notices  before  an  immu- 
nity from  personal  liability  for  the  corporate  debts  is  allowed 
to  attach  to  them.  Such  is  a  statute  of  Iowa,  which  enacts 
that  "  a  notice  must  also  be  published  for  four  weeks  in  suc- 
cession, in  some  newspaper  as  convenient  as  practicable  to  the 
principal  place  of  business,'''  and  prescribes  in  detail  what 
such  notice  must  contain.*  Another  section  of  the  statute 
enacts  that  '*  a  failure  to  comply  substantially  with  the  fore- 
going requisitions  in  relation  to  organization  and  publicity 
renders  the  individual  property  of  the  stockholders  liable  for 
the  corporate  debts.  But  this  section  shall  not  be  deemed 
applicable  to  railway  corporations  and  corporators,  and  stock- 
holders in  railway  companies  shall  be  liable  only  for  the 
amount  held  by  them  in  said  companies."  ^  It  is  observed  that 
railway  eompanie$  are  excluded  from  the  operation  of  the  last 
section,  and,  therefore,  in  considering  the  decisions  constru- 
ing  it,  those  companies  must  be  left  out  of  view.'  Another 
section  of  the  same  statute  recites  that ''  the  corporation  may 
commence  business  as  soon  as  the  articles  of  incorporation 
are  filed  in  the  office  of  the  recorder  of  deeds,  and  their  doings 
shall  be  valid  if  the  publication  in  a  newspaper  is  made,  and 


'  HnmphreyB  «•  Mooney,  6  Oolo. 
282.    See  anUf  i  228,  el  seq. 

'  Iowa  Code  of  1873,  i  1062;  Mo- 
OUin  Ann.  Oode,  4 1612. 

■  Iowa  Code  of  1878,  i  1068  ;McOlAio 
Ann.  Code,  i  1613. 

«  Iowa  Ck)de  of  1873,  t  1068;  Mo- 
Olain  Ann.  Oode,  i  1618.  It  is  per- 
ceiYed  that  the  statate  ib  peculiar,  in 
that  it  seema  to  recognize  the  exist- 
ence of  the  corporation  in  speaking  of 
"  eorporate  debts/'  giving  an  example 
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of  a  corporation  with  an  unlimited 
liability  on  the  part  of  its  members. 

*  First  Nat.  Bank  «.  Dayies,  43 
Iowa,  424.  In  this  case  two  of  the 
three  judges  held  that  a  railway  can- 
itrueUon  company  was  a  railway  com- 
pany within  the  meaning  of  the 
statute,  the  other  two  dissenting.  The 
decision  was  an  aberration.  A  cor- 
poration organized  merely  to  huUd 
railroads  is  a  mere  manttfaeturing 
corporation. 
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trtides  recorded  in  the  office  of  Secretary  of  State  within  three 
months  from  such  filing  in  the  recorder's  office/'  ^  The  Su- 
preme Court  of  Iowa  have  fallen  into  a  confusing  and  contra* 
dictory  interpretation  of  these  sections.  They  first  held  that 
a  failure  to  file  the  articles  of  incorporation  in  the  office  of  the 
Secretary  of  State  did  not  prevent  the  character  of  a  corpora- 
tion from  attaching  to  the  organization,  or  render  the  stock- 
holders liable  to  creditors.'  They  next  held  that  a  failure  to 
publish  such  a  notice  as  is  required  by  the  statute,*  and,  for 
stronger  reasons,  a  failure  to  publish  any  notice  whatever,^  pre- 
vented an  immunity  from  liability  for  the  debts  of  the  corpo- 
ration from  attaching  to  the  stockholders.  Where  the  articles 
of  incarparcUian  are  not  so  framed  as  to  contain  all  the  state- 
ments which  the  statute  requires  such  published  notice  to 
contain,  the  publication  of  the  articles  in  lieu  of  such  notice 
will  not  be  such  a  compliance  with  the  statute  as  will  release 
the  stockholders  from  the  liability  of  partners.  Thus,  where 
such  articles  failed  to  fix  the  limit  of  indebtedness  which  the 
corporation  might  incur,  as  required  by  another  section  of  the 
statute,  elsewhere  referred  to,*  a  publication  of  the  articles  in 
lieu  of  the  statutory  notice  did  not  exempt  the  stockholders 
from  individual  liability;'  and  the  same  holding  was  made 
where  the  articles,  published  in  lieu  of  the  statutory  notice, 
failed  to  state  when  the  corporate  life  was  to  begin  and  ter- 
minate.^ But  it  is  conceded  that  where  articles  of  associa- 
tion do  contain  all  that  is  required  to  be  stated  by  the  statute 
requiring  such  publication,  then  a  publication  of  the  articles 
would  be  regarded  as  a  substantial  compliance  with  the  stat- 
ute.*   And  where  a  paper  was  published,  purporting  to  be  the 


>  Iowa  Code  of  1873,  i  1064;  Mo- 
Olain  Ann.  Code,  4 1614. 

'First  Nat  Bank  v.  Bayiea,  43 
Iowa,  424;  followed  in  Eisfeld  «• 
Kenworth,  M)  Iowa,  389,  and  in  Stokes 
f.  Findlay,  4  MoOrary  (U.  8.),  205. 
Hie  case  in  43  Iowa  did  not  really 
decide  anything  more  than  that  the 
oorponlian  in  question  was  a  railway 
wwponf,  and  hence  excepted  by  the 
lUtate. 


'  Olegg  «•  Hamilton  Ac.  Grange 
Co.,  61  Iowa,  121. 

*  Marshall  9.  Harris,  66  Iowa, 
182. 

*  Post,  §  2978. 

*  Hener  «.  Oarmichael,  82  Iowa, 
288;  «•  6.  9  Bail.  &  Oorp.  L.  J.  274; 
47  N.  W.  Bep.  1034. 

'  Clegg  V.  Hamilton  Ac*  Grange 
Ck>.,  61  Iowa,  121. 

*  Hener  9.  Oarmichael,  tupra. 
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aarkickft  of  association  oi  *  coirparationy.  which  paper  was  real^ 
a  qrnopsis  or  abstract  of  sock  articles,,  but  wbicb  contained  all 
the  requiiementa  of  the  statute  prescribing  the  publication  of 
the  notice »  it  was  held  sufficient  to  satisfy  the  statute.^  In 
view  of  the  section  of  the  statute  above  quoted,  reciting  that 
''  the  corporation  may  commence  business  as  soon  as  the  arti- 
cles of  incorporation  are  filed/'  etc.,  it  has  been  held  that  the 
fact  that  the  requirement  as  to  publication  waa  not  compUied 
within  the  ninety  days  named  in  the  statute,  did  not  make  the 
micmbers  personally  liable  for  the  debts  of  the  corporation, 
where  the  publication  had  been  commenoed  before  the  expira- 
tion of  the  ninety  days,  especially  where  the  eyidence  showed 
that,  at  the  time  when  the  creditor  made  hia  contract  with  the 
corporation,  he  knew  that  he  was  dealing  with  a  corporation. 
The  court  proceeded  upon  the  view  that  the  policy  of  the  law 
exacts  a  iubitantM^  hat  ibot  a  UUral^  compliance  with  the  stat- 
ute.* 

%  MIS.  BeeMrdlnsr  •<  OertUleaite  does  no4  Core  Befecttve 
Artielea. — It  haa  been  held  by  tbe  Suprem.e  Court  of  Iowa, 
construing  a  statute  of  Kansas  relating  to  the  organization  of 
savings  banks,  that  the  filing  in  the  office  of  the  registry  of 
deeds,  by  the  president  and  secretary  ol  such  a  banking  cor* 
poration,  of  the  certificate  prescribed  by  the  statute,  does  not 
cure  the  filing  of  a  defective  *^  charter,''  understood  to  mean 
articles  of  incorporation,  in  the  office  of  the  Secretary  of  State. 
The  statute  requiring  the  recording  o£  this  certificate  waa  as 
follows:  "  Before  any  such  corporation  [a  savings  bank]  shall 
commence  business,  a  majority  of  the  shares  thereof  Aall  be 
subscribed  for,  and  the  entrance  fee  thereon  shall  be  paid  in, 
and  the  president  and  secretary  thereof,  under  their  hands 
and  seals,  shall  make  a  certificate,  which  shall  specify,  first, 
the  corporate  name  of  such  association;  second,  the  name  of 
the  city  or  town  in  which  such  corporation  is  to  be  located; 
third,  the  amount  of  capital  stock  and  the  number  of  shares 

'  Itiomton  «•  Baloom  (lows),  6S  '  Thornton  «•  Bsloom  (Iowa),  68 
N.  W,  Bep.  190.  K.  W.  Eep.  ISO. 
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into  which  tlie  same  shall  be  divided;  fourth,  the  names  and 
places  of  residence  of  the  stockholders  and  the  number  of 
shares  held  by  each;  fifth,  the  time  when  such  incorporation 
was  organized ;  which  certificate  shall  be  acknowledged  before 
a  notary  public,  and  recorded  in  the  registry  of  deeds  for  the 
county  in  which  such  corporation  is  to  be  located/'  The 
Iowa  court  drew  the  conclusion  above  stated  from  that  part  of 
the  atatute  prescribing  that  the  certificate  should  be  filed 
''by  the  president  and  secretary,''  indicating  a  prior  corporate 
organization  and  election  of  officers.  The  court  also  dwelt  on 
that  clause  of  the  statute  which  requires  the  certificate  to  state 
"the  time  when  such  incorporation  Vfos  organized"^  The 
propriety  of  the  conclusion  of  the  court  seems  obvious.  The 
filing  of  articles  of  incorporation  with  the  Secretary  of  State, 
Buch  as  the  statute  requires,  seems  to  be  the  substantial  con- 
dition precedent  to  a  corporate  organization.  This,  in  the 
natural  order  of  time,  will  be  followed  by  an  organization  in 
fact  under  such  articles,  which  will  consist  of  a  meeting  and 
an  election  of  officers.  Then  the  officers  so  elected  give  pub- 
Hei^  to  the  antecedent  fact  of  the  organization,  by  filing  for 
record  the  certificate  prescribed  by  the  above  statute.  So, 
where  the  governing  statute  required  the  certificate  of  incor- 
poration to  state,  among  other  things,  the  names  of  the  city  or 
town  and  county  in  which  the  principal  business  of  the  cor- 
poration was  to  be  located,  and  the  certificate  in  question 
merely  recited  that ''  the  operations  of  the  company  are  to  be 
carried  on  in  the  county  of  Calaveras,  State  of  California,"  it 
was  held  that  this  was  not  a  compliance  with  the  statute,  that 
there  was  no  incorporation,  and  that  the  members  were  liable 
aa  natural  persons.* 


^  Eaifler  «•  Lawrence  Say.  Bank, 
16 1«wa,  104;  a.  e.  41  Am.  Rep.  8G. 

'  HarriB  v.  McGregor,  29  Gal.  124. 
It  bag  been  held  at  nui  |n*tu«  in  Fenn- 
sylvania  that  theindiTidaal  memben 
d  a  aH)perative  aaaociation  orgpnked 
nadtt  the  PemiBylvania  act  U  June 
/,  1887,  were  not  penonally  liable  for 


ita  debtfl,  where  its  articles  contained 
the  term  of  its  corporate  existence  as 
required  by  the  statnte,  but,  throngh 
a  inistake  oocorring  in  the  office  of 
the  Secretary  ol  State,  such  term  waa 
omitted  in  the  copy  seat  to  the  ooonty 
recorder.  Bendall «.  Jackson,  11  Pa. 
Oo.  Ot.  188.    Oompajre  anU,  ^  238. 
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g  2079.  Failure  to  Keep  Corporate  Books.  —  A  statate  of 
Iowa  enacts  as  follows:  "The  books  of  the  company  most  be 
so  kept  as  to  show  intelligibly  the  original  stockholders,  their 
respective  interests,  the  amount  paid  on  their  shares,  and  all 
transfers  thereof;  and  such  books,  or  a  correct  copy  thereof » 
so  far  as  the  items  mentioned  in  this  section  are  concerned, 
shall  be  subject  to  the  inspection  of  any  person  desiring  the 
same/'  ^  A  failure  to  keep  the  books  of  the  company  in  the 
manner  prescribed  by  this  statute  does  not  render  the  stock- 
holders liable  for  its  debts.' 

§  2980.  Failure  to  Comply  with  a  Statute  Bequirin^  the 
Postingr  of  By-laws.  —  A  statute  of  Iowa  enacts  that  "  a  copy 
of  the  by-laws  of  the  corporation,  with  the  name  of  all  its 
ofBcers  appended  thereto,  must  be  posted  in  the  principal 
places  of  business,  and  be  subject  to  public  inspection/' '  A 
failure  to  comply  with  this  requirement  does  not  render  the 
stockholders  liable  for  the  debts  of  the  corporation,  for  the 
reason  that  this  is  not  one  of  the  '' foregoing  requisitions" 
named  in  section  1068  of  the  Iowa  code,  already  considered, 
but  is  a  directory  statute  merely/ 

§  2981.  Increasing  Capital  Stock  without  Filing  New  Cer- 
tificate, etc. — The  effect  of  increasing  the  capital  stock  of  a 
corporation  upon  the  statutory  individual  liability  of  its  share- 
holders has  been  considered  in  a  former  chapter  with  some 
attention.'  It  has  been  held,  in  substance,  that  where  a  cor- 
poration has  been  organized  under  a  special  charter  granted 
by  the  Legislature,  and  proceeds  to  increase  its  capital  stock 
under  the  provisions  of  a  general  law,  this  is  tantamount  to  a 
reincorporation  under  the  general  law;  so  that  if  there  is  a  fail- 

*  Iowa  Oode  of  1873,  t  1078;  Mo-  *  Langan  «.  Iowa  Ac  Constractioii 
Clain  Ann.  Ck)de,  i  1628.  U  the  book$  Co.,  49  Iowa,  317,  823. 
BrefdUely  ibept,  another  section  of  the  *  Iowa  Oode  of  1878,  4  1076;  Mo- 
statute  makes  it  a  misdemeanor  on  dain  Ann.  Ckxie,  1 1626. 
the  part  of  those  concerned  therein,  ^  McKeUar  v.  Stoat,  14  Iowa,  869; 
etc  Iowa  Ckxie  of  1878,  i  1076;  Mo-  Langan  «.  Iowa  Ac  Oonatraction  Co., 
Olain  Ann.  Oode,  ^  1626.  49  Iowa,  317,  828. 

*  itnfi,  i  2067,  «f  iff. 
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lire  to  pay  in  the  full  amount  of  tlxe  increased  capital,  and  to 
file  a  certificate  thereof  as  required  hy  the  general  law,  the 
subscribers  to  the  increase  of  stock  will  hecome  individuallj 
liable  for  the  subsequent  debts  of  the  company,  to  the  full  ex- 
tent of  the  amount  subscribed  by  them  respectively.^  This,  in 
Illinois,  is  a  superadded  individual  liability.  A  stockholder 
is  not  relieved  from  it  by  the  payment  of  the  sum  subscribed 
by  him;  otherwise  the  statute  would  be  meaningless,  for  that 
is  his  contractual  liability.  The  meaning  is  that,  until  the 
full  amount  of  the  subscribed  capital  is  paid  in,  and  a  certifi- 
cate of  the  fact  made  and  recorded,  each  stockholder  is  liable 
to  be  sued  for  the  debts  of  the  company  to  the  amount  of  his 
stock,  although  he  may  have  paid  his  subscription  in  full.'  A 
statute  of  Bhode  Island '  provides  that  the  members  of  every 
incorporated  manufacturing  company  shall  be  jointly  and  sev- 
erally liable  for  all  the  debts  of  the  company  until  the  whole 
amomit  of  the  capital  stock  fixed  by  the  charter,  or  by  vote, 
shall  have  been  paid  in,  and  a  certificate  thereof  made  and  re- 
corded, etc.  It  has  been  held  that,  the  original  capital  stock 
of  a  company  having  been  paid  in  and  the  certificate  filed,  as 
provided  by  that  section,  the  fact  that  new  stock  was  subse- 
quently issued,  as  to  which  the  required  certificate  was  not 
filedj  did  not  revive  the  individual  liability  of  the  holders  of 
the  original  stock,  who  had  not  accepted  the  new  stock.^  In 
the  same  case  the  court  made  another  holding,  which  is  more 
obscure,  to  the  effect  that  in  order  to  subject  any  of  the  stock- 
holders to  a  liability  under  the  statute  for  failure  to  file  a  cer- 
tificate for  an  increase  of  the  capital  stock,  such  increase  must 
be  made  by  a  valid  corporate  act.*  If  this  is  the  law,  all  that 
the  corporate  manipulators  will  have  to  do  in  order  to  increase 
the  capital  stock  of  the  corporation,  without  complying  with  the 


^  Tibballs  v.  Libby,  87  IIU  142.    It  liability  of  a  stockholder  under  the 

we  were  to  adopt  the  language  of  the  law  of  1860,  Butler  «•  Walker,  80  111. 

court,  we  should  say  that  the  holding  845. 

▼as  that  an  increase  oi  capital  stock  '  Butler  v.  Walker,  wpra. 

onder  the  Blinois  insurance  law  oi  *  Rev.  Stat.  R.  I.,  ch.  128,  {  1. 

ifl  an  "  incorporation"  under  that  *  8ayles  v.  Brown,  40  Fed.  Rep.  8. 


law.    The  caae  reafi&rma,  as  to  the         *  Ibid.,  14. 
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statute  or  increasing  individual  liabilityi  will  be  to  see  that  the 
increase  is  not  made  by  a  valid  corporate  act.  The  Court  of 
Appeals  of  New  York  hold  that  the  general  manufacturing  act 
of  that  State,  making  the  individual  stockholders  of  a  company 
liable  for  a  failure  of  the  company  to  file  a  certificate  showing 
that  its  capital  stock  has  been  paid  up  in  full,  being  in  deroga- 
tion of  the  common  law,  is  to  be  strictly  construed ;  and  hence, 
that  where  it  appears  that  such  certificate  of  the  original  issue 
of  the  stock  has  been  filed,  and  that  there  has  been  a  subse- 
quent issue  of  increased  stockf  no  liability  for  want  of  a  certif- 
icate with  respect  of  such  increase  can  attach  to  a  member  of 
the  company  until  it  is  proved  that  he  is  a  holder  of  part  of 
the  increased  stock.^  But  this  is  a  vicious  interpretation. 
Such  statutes  are  not  penal,  but  are  remedial,  designed  to  with^ 
hold  from  the  coadventurers  corporate  immunities,  and  to 
leave  them,  in  common  with  other  people,  liable  to  pay  their 
debts  until,  by  complying  with  the  statute,  they  substitute  for 
their  personal  security  the  corporate  fund  which  they  profess 
to  have.  Such  a  statute  of  Maryland  has  been  held  equally 
applicable  to  an  increase  of  the  capital  stock  by  the  corpora- 
tion, under  a  statute  authorizing  such  increase,  as  to  the  orig- 
inal fixing  of  it  in  the  charter;  so  that,  until  all  the  stock,  as 
increased,  is  paid  in,  the  members  are  severally  liable  for  the 
corporate  debts.* 

§  2982.  Individasl  liability  of  Stockholders  Wbo  have  not 
Paid  Their  Suhscriptions.  —  Where,  according  to  the  language 
or  proper  interpretation  of  the  governing  statute,  the  exist- 
ence of  the  corporation  dates  from  the  filing  of  the  articles, 
the  stockholders  and  managers  cannot  be  held  liable  as  part- 
ners for  debts  contracted  by  the  corporation  after  the  articles 
have  been  filed,  although  previous  to  the  payment  of  their  sub- 
scriptions,* unless  the  statute  in  terms  makes  them  so  liable/ 

>  Griffeth  V.  Green,  129  N.  Y.  617 ;  Ck).,  74  Tex.  421 ;  «•  e.  12  S.W.  Ecp.  101 ; 

«.  e.  29  N.  E.  Bep.  838 ;  affirming  ».  e.  6  Bail.  &  Corp.  L.  J.  378. 

18  N.  T.  Bupp.  470.  ^  A  statute  exists  in  Massachnsetts 

*  Booth  V.  Oampbell,  37  Md.  522.  (Mass.  Stot.  1870,  ch.  224,  §  1 ;  1875, 

*  National  Bank  «•  Texas  Invest,  ch,  177,   f  1),   by   the    terms    and 
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S  2983.  statutory  liability  Until  Capital  Paid  and  Certifl- 
cate  thereof  Filed. — Another  statutory  provision,  existing 
in  several  of  the  States,  is  to  the  effect  that  until  the  capi- 
tal stock  of  a  corporation  shall  have  been  paid  in,  and  a  cer- 
tificate thereof  filed  in  some  office  of  public  registration,  the 
stockholders  shall  be  individually  liable  for  its  debts-^  Under 
some  of  these  statutes  the  liability  attaches  to  the  stockhold- 
ers, although,  for  other  purposes,  the  corporation  may  have 
acquired  a  valid  organization,'  and  although  the  contract  may 
not  be  uUra  vireSf  but  may  be  enforceable  by  the  corporation 
on  its  part.'  As  in  the  case  of  some  other  like  statutes,*  the 
effect  of  the  omission  is  not  to  invalidate  contracts  made  by 
the  corporation  until  the  condition  is  complied  With,  but  is  to 
leave  the  members  liable  to  answer  for  them.'  On  the  other 
hand,  such  a  statute  '  has  been  held  to  mean  that  the  several 
stockholders  of  a  corporation  are  individually  liable  until  the 
whole  amount  of  its  capital  stock  shall  have  been  paid  in,  for 
any  debts  of  the  corporation  contracted  before  that  time,  and 
that  the  subsequent  paying  in  of  all  the  stock  terminates 
the  liability.  If,  therefore,  the  whole  capital  stock  of  a  com- 
pany was  paid  in  before  the  trial  of  a  suit  brought  by  a  creditor 
against  a  stockholder  under  this  statute,  the  antecedent  liabil- 
ity of  the  defendant  having  thus  terminated,  the  plaintiff 
could  not  proceed  to  judgments  And  where  the  statute  •  pro- 
vides that  the  shareholders  shall  be  liable  until  the  whole 
amount  of  the  capital  stock  shall  be  paid  in,  and  further  pro- 


ooDstroction  of  which  BtockholdeiB 
who  have  not  paid  in  fuU  the  par 
▼alaeof  their  shares  are  personally 
liable  for  the  debts  of  the  corporation, 
although  the  certificate  required  by 
law,  that  the  capital  stock  has  been 
paid  in,  has  been  filed.  First  Nat. 
Bank  v.  Hingham  Man.  Ck>.,  127 
Mass.  5S3.  But  this  is  not  nnder^ 
stood  as  making  them  liable  for  all 
the  debts  as  partners;  for  section  43 
provides  that  no  stockholder  shall  be 
liable  to  pay  a  larger  sum  than  the 
amount  held  by  him,  at  its  par  vaiae. 
Aid. 


*  Hawes  v,  Anglo-Saxon  Petroleum 
Oo.,  Ill  Mass.  200;  First  Nat.  Bank 
«•  Almy,  117  Mass.  476. 

*  Baker  v.  Backus,  32  HI.  79. 

'  Chase's  Patent  Elevator  Oo«  «. 
Boston  Tow  Boat  Ck>.,  152  Mass.  428; 
«.  c.  28  N.  E.  Rep.  300. 

^  Notably  those  of  Iowa,  elsewherdr 
considered,  ante,  $  2978,  et  neq. 

*  Ohase's  Patent  Elevator  Oo.  «• 
Boston  Tow  Boat  Co.,  tupra, 

*  8npp.  to  Code  Md.  1888,  art.  2ft. 
'  Booth  V.  Campbell,  37  Md.  522. 

*  N.  T.  Laws  1848,  ch.  40,  4  10» 
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Tides  that  it  shall  be  paid  in  within  two  years,  the  creditor  is 
not  bound  to  wait  until  the  expiration  of  that  time  before  pro- 
ceeding  against  a  stockholder.^  The  payment  of  the  stock 
exacted  by  this  statute  may  be  either  a  payment  in  money  or 
in  property  honestly  regarded  as  a  fair  equivalent  of  mofiey; 
and  where  payment  had  been  made,  not  in  cash,  but  in  the 
transfer  to  a  corporation  of  certain  toorthless  inventions,  a 
verdict  of  a  jury  against  a  stockholder  was  sustainedi  the  evi- 
dence being,  in  the  view  of  the  court,  "  sufficient,  if  not  over- 
whelming/''  The  statute  covers  ''all  debts  and  contracts 
made  by  said  company,"  irrespective  of  the  circumstances 
under  which  they  were  made.  No  exemption  from  the  liability 
imposed  by  the  statute  is  allowed  merely  because  credit  may 
have  been  imprudently  given  to  the  corporation  by  the  cred- 
itor, or  because  he  may  have  given  credit  upon  the  suppo- 
sition that  the  property  of  the  corporation  was  sufficient  to 
pay  its  debts.  It  is  further  held  that  proof  that  shares  of  stock 
of  the  company  have  been  issued  as  fully  paid,  when  they 
have  not  been  fully  paid,  establishes  fraud  in  law,  and  it  is  not 
necessary  to  supplement  this  by  preving  an  actual  fraudulent 
intent.  So,  also,  if  it  be  shown  that  the  shares  were  issued 
in  exchange  for  property,  with  a  knowledge  on  the  part  of  the 


^  King  «•  Duncan,  3S  Hon  (N.  Y. ), 
461.  There  is  a  seemingly  untenable 
decision  by  a  majority  of  the  judges 
of  the  New  York  Court  of  Appeals  to 
the  effect  that  under  a  provision  of 
the  insurance  law  of  that  State  (N.  Y. 
Act  1849,  ch.  308,  i  19),  making  the 
corporators  jointly  and  severally  lia- 
ble until  the  whole  amount  of  the 
"capital  raised"  by  the  company 
shall  have  been  paid  in  and  the  comp- 
troller's certificate  thereof  recorded, 
it  is  not  necessary  that  the  whole 
amount  of  the  capital  of  the  company 
be  paid  in,  and  a  certificate  thereof 
filed,  to  relieve  a  corporator  from  lia- 
bility. Chase  v.  Lord,  77  N.  Y.  1; 
reversing  «.  c.  16:Hun  (N.  Y.),  369; 
(Earl,  Folger,  and  Miller,  JJ.,  dis- 
senting.)   When  it  appears  that  the 
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sum  required  by  sections  6  and  6  of 
said  chapter  308  has  been  paid  in,  the 
comptroller  is  required  to  give  the 
certificate  without  regard  to  the  nom- 
inal capital  of  the  company.  The 
company,  upon  filing  certified  copies 
of  this  certificate  and  of  the  charter, 
as  prescribed  by  section  11,  may  begin 
business,  and  thenceforth  the  corpo- 
rators are  released  from  personal  lia- 
bility. (Earl,  Folger,  and  Miller,  JJ., 
dissenting.)  Und.  The  functions  of 
'*  corporators"  cease  i^ith  the  oigani- 
zation;  afterwards  they  are  ''stock- 
holders," and  not  liable  as  corporators. 
(Earl,  Folger,  and  Miller,  JJ.,  dis- 
senting.)   Ibid, 

>  National  Tube  Works  Co.  «.  Gil- 
flUan,  124  N.  T.  302;  t.  e.  26  N.  K 
Bep.  638. 
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trofltees  of  the  corporation  that  the  value  of  the  property  was 
much  less  than  the  par  value  of  the  shares,  no  other  fraudu- 
lent intent  need  be  shown  to  authorize  a  recovery  against  a 
stockholder,  under  the  statute,  than  such  as  is  evidenced  by 
such  motion.^ 

§  2984.  This  liiability  how  Measured:  niostrstions  of  It. — 

The  amount  of  this  liability  is  measured  by  the  par  value 
of  the  stock  held  by  each  stockholder,  and  is  in  no  way  affected 
by  the  amount  of  capital  that  may  at  any  time  remain  unpaid.' 
The  statute  of  Maryland,*  to  which  the  foregoing  reference 
is  made,  is  silent  as  to  the  creditor's  remedy.  The  court  hold 
that  he  may  proceed  either  at  law  *  or  in  equity.'  Under  the 
New  York  statute  regulating  the  formation  of  ocean  steamship 
eompanies,  a  stockholder,  even  if  he  had  fully  paid  up  his 
stock,  or  held  by  assignment  fully  paid  stock,  was  held  liable 
for  the  entire  amount  he  held  for  all  debts  contracted  while 
he  owned  the  stock,  not  only  until  the  stock  was  fully  paid  up, 
but  also  until  the  certificate  thereof  was  duly  filed.*  Where  a 
corporation  entered  upon  the  enterprise  for  which  it  was  cre- 
ated upon  a  less  sum  of  money  than  they  had  given  out  through 
the  act  which  they  had  procured  the  Legislature  to  pass  incor- 
porating  them,  and  afterwards  became  insolvent,  the  stock- 
holders were  held  bound  to  make  up  the  deficiency  for  the 
benefit  of  creditors;  and  those  who  were  solvent  were  held 
bound  to  make  good  the  deficiency  created  by  the  failure  of 
those  who  were  insolvent.  In  other  words,  they  were  held 
liable,  to  all  intents  and  purposes,  as  partners.'  But  the  same 
court  afterwards  held  that  where  there  is  no  statutory  prohi- 
bition against  commencing  business  before  the  capital  is  paid 
in,  and  no  fraud  appears  on  the  part  of  the  stockholders  or 
corporation,  the  solvent  stockholders  are  not  bound  to  make 

^  Katiozial  Tabe  Works  Go.  v.  Gil-         *  Matthews  «•  Albert,  24  Md.  527. 
fillan,  124  N.  T.  302 ;  «.  c.  26  N.  E.  Bep.  •  Eaton  v.  AspinwaU,  19  N.  Y.  119 ; 

5^8.  a.  c.  8  Abb.  Pr.  417;  6  Duer  (N.  Y.), 

*  Nonu  V.  Johnson,  S4  Md.  486.  176;  13  How.  Pr.  (N.  Y.)  184. 

'  AfUe,  i  2983.  ^  Haalett  v. Wothetspoon,  1  Strobh. 

'  Md.  Sq.  (8.  0.)  209. 

2143 


8  Thomp.  Corp.  §  2986.]    ijabiijtt  or  stockholdxbb. 

up  the  deficiencies  of  insoWent  Btockholders  for  the  benefit  of 
the  creditors  of  the  company.^ 

§  2985.  Further  of  this  liability. — A  weak  decision  was 
made  by  a  Circuit  Court  of  the  United  States  in  a  case  where 
it  appeared  that  a  bank  was  organized  and  commenced  busi- 
ness without  paid-up  capital,  without  making  a  sworn  state- 
ment of  its  paid-up  capital  to  the  State  auditor,  and  without 
a  certificate  from  the  State  auditor  authorizing  the  association 
to  commence  business;  all  these  things  being  required  by  the 
governing  statute.^  Construing  this  statute  with  other  pro- 
visions of  the  statutes  of  the  same  State,  the  court  held  that, 
notwithstanding  these  failures,  there  was  an  imperfect  organs 
ization,  and  that  it  was  not  this  case  of  no  corporation,  in  which 
the  incorporators  would  be  liable  to  creditors  as  partners.' 
The  Supreme  Court  of  Georgia  have  halted  at  a  sort  of  half-way 
house,  by  holding  that  when  the  stock  of  a  corporation  is  not 
subscribed  for  up  to  the  minimwm  amount,  and  none  is  paid 
in,  if  the  corporators  organize  and  contract  debts  beyond  the 
nominal  capital,  without  paying  in  anything,  they  thereby  com- 
mit a  fraud,  rendering  themselves  liable  to  creditors  to  make 
good  the  minimum  capital,  together  with  interest,  if  necessary 
to  discharge  the  debts/  Such  a  statute  cannot  be  judicially 
repealed,  but  must  be  complied  with,  in  substance  at  least. 
The  fact  that  the  capital  may  have  been  paid  in  will  not 
exonerate  the  stockholders,  unless  the  statutory  certificate  is 
made  and  recorded  within  the  prescribed  time;*  nor  will  the 
recording  of  a  certificate  which  is  merely  aeknawledgedj  but 
not  eunym  to,  as  required  by  the  statute,  exonerate  them.* 
Under  a  statute  enacting  that  ^  the  trustees  and  corporators 
of  any  company  organized  under  this  act  shall  be  severally 
liable  for  all  debts  or  responsibilities  of  sach  company  to  the 


>  South  Otrolina  liiii.  Oo.  f.  Bank,  e  Bich.  Eq.  (8. 0.)  227. 

•  Iowa  Oode,  i  1679.  *  Plus  «.  Honsman,  17  K.  T.  671; 

*  Stokes  f.  Findlay,  4  McOiary  t.  e.  2  N.  T.  Supp.  235. 

(TJ.  S.)f  206.  *  Hardman    «.   Sage,  124  K.   T. 

«  Burns  •.  Beek,  88Ga.471;  a  a.  25;  t.  c  86K.T.64;  2S  N.  S.  Beii. 

10  8.  E.  Bep.  121.  854. 
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amount  by  him  or  them  subficribcd,  until  the  whole  amount 
of  the  capital  of  such  ccnnpany  shall  have  been  paid  in,  and 
a  eertificate  thereof  recorded  as  herein  before  provided, "  ^  a 
stockholder  ia  not  relieved  from  this  liability  by  the  payment 
of  the  sum  subscribed  by  him,  —  otherwise  the  statute  would 
be  meaningless,  because  that  ia  the  liability  which  he  assumes 
by  virtue  of  hia  contract  of  subscription.  The  statute  imposes 
a  iuperadded  personal  liability  upon  each  stockholder  to  the 
amount  of  the  stock  subscribed  by  him.  The  meaning  is,  that 
until  the  full  subscribed  capital  is  paid  in,  and  a  certificate 
of  the  £act  made  and  recorded^  he  stands  under  a  personal 
liability  for  the  debts  of  the  corporation  to  the  amount  of  his 
subscription,  although  he  may  have  paid  it  in  once.' 

S  2996.  Betroactive  Effect  of  sueli  Statutes.  —  There  is 
some  difficulty  in  upholding  such  a  statute,  in  so  £ar  as  it 
operates  retrospectively  upon  existing  special  charters;  but 
this  difficulty  has  been  surmounted  by  the  Supreme  Court  of 
Illinois,  so  as  to  uphold  a  general  statute  making  directors 
and  stockholders  liable  for  the  debts  of  a  company  organized 
under  a  special  charter  before  its  passage,  the  capital  stock  not 
having  been  wholly  paid  in.* 

§  2087.  Their  Bxtraterritorial  Effect*  —  Statutes  of  the 
kind  under  consideration,  making  the  stockholders  liable  for 
all  debts  and  contracts  made  by  the  company  before  the 
capital  stock  has  been  paid  in,  and  a  certificate  thereof  made 
and  recorded,  etc.,  fall  within  the  class  of  statutes  which  are 
construed  as  remedial  and  not  as  penal^  and  are  consequently 
enforced  by  the  courts  of  other  States  than  those  enacting 
them.* 


*  Laws  QL,    Aet  Maxch  11»  1SS9,  C.  J.,  and   Sheldon^   J.,  diasentod.) 
(26.  SeejKMt,  §S082. 

*  Butler  «.  Walker,  SO  HI.  845;  «  Post,  kk  3016,  9017. 

nafarmed  in  Tibballa  v.Libby,  87  HI.  *  Flash  v.  Conn,  16  Fla.  428;  a.  c. 

412b  26  Am.  Bep.  721.   Oompore  Saylea  v. 

*  GaDiror  vw  Soelle»  100  Bl.  141;  Brown,  40  Fed.  Bep.  S. 


BladL«.Womer,100IU.82S.  (Dickey, 
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§  29S8.  What  if  there  Is  no  such  Statate.  —  But  where  a 
corporation  is  organized  under  a  general  statutei  and  there  is 
no  provision  in  the  statute,  nor  in  the  articles  of  incorpora- 
tion, that  all  of  the  potential  or  authorized  stock  of  the  cor- 
poration shall  be  subscribed  before  it  commences  business, 
nor  that  any  definite  sum  shall  be  subscribed,  the  fact  that 
it  does  commence  business  after  a  part  only  of  such  authorized 
or  potential  stock  has  been  subscribed,  does  not  make  or  leave 
its  members  liable  as  partners  for  its  debts.^  It  is  to  be  kept 
in  mind  that  we  are  not  dealing  with  the  question  whether 
the  corporation  can  hold  the  subscriber  and  compel  him  to 
pay  assessments  upon  his  subscription  before  all  of  the  author- 
ized or  potential  stock  has  been  subscribed.  This  has  been 
the  subject  of  a  discussion  in  a  former  chapter.'  It  may  be 
conceded  that  where  a  corporation  is  organized  under  a  gen- 
eral statute,  and  where  either  the  statute  or  the  articles  of 
incorporation  fix  the  capital  which  it  may  raise,  and  provide 
that  it  shall  not  commence  business  until  the  entire  amount 
so  fixed  has  been  subscribed,  it  cannot  enforce  an  assessment 
upon  its  subscribers  before  that  event  has  happened;'  though 
here,  as  in  other  cases,  the  stockholder  may  assent  to  the  cor- 
poration 80  commencing  business,  and  may  become  estopped 
by  his  conduct  from  resisting  an  action  for  an  assessment.^ 

'  §  29S9.  Liability  of  Corporators  before  Stock  is  Dis- 
tributed. —  Where  an  association  of  persons  have  complied 
with  the  provisions  of  the  law  necessary  to  constitute  them  a 
corporation,  and  have  fixed  the  amount  of  their  capital  stock, 
but  have  not  divided  it,  and  in  this  situation  contract  debts, 
the  individual  members  are  jointly  and  severally  liable  for 
such  debts.*  This  liability  seems  to  attach  independently 
of  any    statute;    but    there   was   a  statute   providing    that 

1  Thornton  t.  Balcom  (Iowa),  62  *  International  Ac.  Abso.  «.  Walker, 

N.  W.  Rep.  190;    Sweney  v.  Talcott  88  Mich.  326;   f.  c,  on  second  ap- 

(lowa),  52  N.  W.  Rep.  106.  peal,  88  Mich.  62. 

•  AnU,  i  1235,  et  seq.  '  Hawes  v.  Anglo-Saxon  Co.,  101 

•  Tama  Water  Power  Oo.  v.  Hop-  Mass.  385;  111  Mass.  200;  First  Nat. 
kins,  79  Iowa,  653 ;  i.  c.  44  N.  W.  Rep.  Bank  ••  Almy,  117  Mass.  476. 

798. 
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the  members  of  such  corporations  should  be  jointly  and 
severally  liable  for  such  debts  as  might  be  contracted  before 
the  capital  was  fully  paid  in  and  a  certificate  thereof  duly 
recorded.^  The  theory  is  that  the  members  of  such  a  corpora- 
tion, until  the  issue  of  certificates  of  stock,  own  the  stock  in 
common,  and  under  the  statute  are  all  ^'jointly  and  severally 
liable  for  its  debts''  contracted  before  the  capital  was  paid  in, 
although  it  has  voted  to  divide  the  capital  stock  into  shares, 
and  one  member  has  agreed  to  take  a  certain  number  thereof.' 
But  after  the  shares  have  been  distributed  among  the  mem- 
bers they  are  not,  under  the  statute  of  that  State,'  jointly  liable 
for  the  debts  of  the  corporation,  but  only  severally ^  in  propor- 
tion to  the  shares  held  by  them  respectively.^ 

§  2990.  Corporation  and  Stockholders  Estopped  to  Set  up 
Irregularity  of  Corporate  Orgranization.  —  It  is  easy  to  under- 
stand, on  principles  elsewhere  much  considered,'  that,  while  a 
compliance  with  those  steps  made  by  the  governing  statute 
conditions  precedent  to  the  organization  of  the  corporation 
may  be  necessary  to  exonerate  the  stockholders  from  liability 
as  partners, —  yet  if  the  question  is  turned  around,  they  will  not 
be  allowed  to  set  up  the  want  of  such  compliance  in  order  to 
escape  such  liability, —  thereby  taking  advantage  of  their  own 
wrong.' 

§  2991.  Conclusiveness  of  the  Certificate  of  Incorpora- 
tioib  —  What  is,  under  some  statutory  systems,  called  the 
certificaie  of  incorporcUionf  is  really  nothing  more  than  what, 
mider  other  systems,  is  called  articles  of  association^  or  articles 
of  incorporation,  or  in  still  others  the  "  charter.*'  It  is  merely 
the  constating  instrument  which  the  coadventurers  sign,  as 
the  basis  of  their  organization  under  the  statute,  and  lodge 

>  Stat.  Maes.  1862,  ch.  218,  (2;  *  For  pertinent   illustrations,  see 

ante,  ^  2983.  McDougald  v.  Bellamy,  18  Ga.  411 ; 

'  Hawes  V.Anglo-Saxon  Co.,  nipra.  McDougald   v.   Lane,    18    Gra.   444; 

*  Maes.  Stat.  1870,  ch.  224,  ^^  39, 43.  Hammond  v.  Straus,  53  Md.  1.    In 

*  BomapihHaskins  Steam  Engine  the  last  case,  however,  the  statutory 
Co.,  127  Mass.  586.  requirements  were  construed  aa  cou« 

*  AnU,  §  352,  ei  9eq.  ditions  subsequent. 
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with  the  Secretary  of  State,  or  other  designated  ofi^cer  of  the^ 
State.  The  Secretary  of  State^  or  other  State  officer  with 
whom  this  iustrument  is  lodged,  retains  the  original  among 
his  archives,  and  delivers  a  certiJUd  copy  of  it  to  the  coadven- 
turers,  who  in  turn  cause  it  to  be  recorded  (under  many  statu- 
tory systems)  in  the  office  of  the  recorder  of  deeds  of  the 
county  wherein  the  principal  office  of  the  corporation  is  to  be 
established.  This  practice  of  giving  a  certified  copy  of  it 
back  to  the  coadventurers  seems  to  have  led  to  its  beimg 
called  a  "  certificate."  If  this  paper  does  not  comply  with 
the  statute,  there  is  no  incorporation.^  But  where  the  statute 
clothes  the  Secretary  of  State,  or  other  State  officer  with  whom 
the  instrument  of  incorporation  framed  by  the  coadventurers 
is  required  to  be  lodged,  with  the  duty  of  examining  it,  and  of 
passing  upon  its  formality  and  legal  suffieiency,  and  of  issuing 
to  them  a  paper  certifying  that  they  have  become  incorporated, 
—  then  the  issuing  of  this  certificate  is  a  quasi  adjudicaiian 
by  the  officer  of  the  State  appointed  to  pass,  provisionally  at 
least,  upon  the  question,  that  such  a  corporation  has  been  formed; 
and  after  such  a  certificate  is  issued,  the  corporation  is  held  to 
be  a  good  corporation,  so  long  as  the  State  does  not  proceed  in 
its  judicial  courts  to  oust  its  members  of  their  franchises.'  It 
was  with  reference  to  such  a  certificate  of  incorporation  that 
a  holding  was  made  in  the  Court  of  Appeals  of  Maryland  to 
the  effect  that  if  a  vendor  sells  goods  on  credit  to  a  d«  fa^to 
corporation,  and  charges  the  corporation  with  the  goods,  and 
the  corporation  afterwards  becomes  insolvent,  the  vendor  can- 
not support  an  action  against  the  members  of  the  corporation, 
by  proving  that,  notwithstanding  its  certificate  of  incorpora- 
tion, certain  prerequisites  of  the  law  authorizing  its  incor- 
poration had  not  been  complied  with.'  In  such  a  case  the 
validity  of  the  existence  of  the  corporation  can  only  be  tested 
by  proceedings  on  behalf  of  the  State.^ 

^  AnUf  ^  221.  American  Salt  Oo.  v.  HeidenheinieTy 

*  AnUt  §  249.  80  Tex.  344;  t.  c.  26  Am.  St.  Bep.  74a; 

^  Laflin  Ac  Powder  Oo.  v.  Sins-  15  S.  W.  Bep.  1038. 

heimer,  46  Md.  315;   s.  c.  24  Am.  *  Ihid,    To   the   propoaitioii  thajt 

Bep.  522.    See,  also,  on  a  similar  case,  where  a  corporation  has  acquired  a 
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§  8099.  Wh^tiier  Creditor  Eiftfopped  by  Contracting  with 
O>rgoi«ti<m  as  taeli*  -^  A  mor«  diMoalt  question  is  whether 
the  dteditor  of  a  body  assuming  to  aot  as  a  corporation)  who 
enters  into  a  contract  with  it  as  such,  thereby  estops  himself 
ttom  proceeding  i^ainst  its  membets  as  partners  or  original 
QHdertakers,  in  case  it  tutns  out  that  it  is  no  coi^poration,  or 
that  it  is  a  corporation  lU^getlly  or  defectively  organized. 
Upon  this  question,  as  suggested  when  dealing  with  it  in 
another  relation/  there  is  almost  every  variety  and  shade  of 
judicial  opinion.'  1.  It  is  plain,  and,  so  fat  as  the  writer 
knows,  nowhere  disputed,  that  where  the  statute  under  which 
thd  coadventurets  attempt  or  assume  to  organize  themselves 
into  a  corpotation  prescribes  that  certain  things  shall  be  done 
befote  they  shall  become  incorporate  or  before  they  shall  enter 
upon  business,  and  adds  that  until  those  things  are  done  the 
eoadventurers  shall  be  personally  liable  for  the  debts  con- 
tracted in  the  name  of  the  assumed  or  attempted  corporation, 
they  are  so  liable.  Such  is  the  statute  of  Iowa,  already  con- 
flidered,  and  such  id  the  liability  of  the  members  of  defective 
of  abortive  corporations  therein;*  though  even  under  that 
statute,  in  a  case  which  did  not  present  a  radical  defect,  the 
principle  of  estoppel  was  allowed  to  have  some  weight.*  Such, 
also,  is  a  statute  of  Nebraska,  the  mere  mention  of  which  should 
have  disposed  of  a  case  in  which  the  subject  was  discussed  at 
length  upon  judicial  theories.*  2.  Outside  of  the  question  of 
thir  etistence  of  such  statute^,  and  chiefly  in  jurisdictions 
wheife  they  do  not  exist,  there  is  a  class  of  cases  holding  to  the 
simple,  judt,  and  easily  applied  doctrine  that  where  a  number 


formal  or  colorable  existence,  its  right 
to  exist  caanot  be  ohalletififed  in 
i  MUfttenl  pi^oceediii(;,  so  long  ae 
the  State  acquiiMC^s,  Me  aiso  Kiver 
I^«T.  Co.  «.  Neal,  S  Hawks  (N.  00> 
520;  Charles  River  Bridge  v.  Warren 
Itridge,  7  Pick.  (Mass JS44,  Sll ;  Jones 
f.  Buia,  S4  Barb.  (N.  YO  995,  a»9; 
OoBter  &0.  Toi^^flee  Road  G6.  «. 
M'G6)taby,  le  6^^  ft  K^:  (PaO  140, 
]«;  0««t0  «.  Oarr«  5  H.  fiL.  8«r,  371; 


Selma  Ac.  R.  Go.  v,  Tipton,  5  Ala. 
787;  I.  c.  30  Am.  Dec.  344;  Duke  «. 
Oahawbfi  Nay.  Co.,  16  Ala.  372. 

^  Ante,  i  405. 

'  8ee,  especially,  ante,  $  518,  et  eeq, 

*  Heuer  v,  Carmichael,  82  Iowa, 
288 ;  B.C.  47  N.  W.  Rep.  1084. 

*  Thornton  9.  Baloom  (Iowa),  62 
N.  W.  Rep.  100;  ante,  i 2083. 

*  Abbott  ir.  Omi^ia  Smelting  ftd. 
Oo.,  4  Keb.  4ie,  422. 
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of  coadventurers  assume  or  attempt,  under  the  provisions  of  a 
general  statute,  to  organize  themselves  into  a  corporation,  and 
fail  to  take  the  steps  which  that  statute  makes  essential  to  their 
becoming  incorporate,  and  assume  to  contract  corporate  debts 
without  having  taken  such  steps,  they  are  liable  for  such 
debts  as  partners.^  3.  Totally  opposed  to  these  conceptions 
is  the  doctrine  of  some  of  the  courts  that,  in  the  case  last 
named,  the  shareholders  in  the  defectively  organized  cor- 
poration do  not  become  liable  as  partners,  general  or  special.' 
These  cases,  in  general,  proceed  upon  the  theory  that  the 
members  are  not,  in  such  a  case,  liable  as  partners:  (a.) 
because  they  have  not  agreed  among  themselves  to  be  so 
liable;  (6.)  because  they  have  not  agreed  with  the  other  party 
to  the  contract  to  be  so  liable;  (c.)  because  they  have  not  held 
themselves  out  to  him  as  partners;  and  some  of  them 
fall  back  upon  the  well-known  doctrine  '  that  a  partnership  is 
not  necessarily  formed  by  an  abortive  agreement  to  form  a 
corporation;*  and  some  of  them  dwell  upon  the  impropriety 
of  the  courts  making  contracts  between  parties  which  they 
have  not  made  between  themselves.  4.  Finally,  there  is  a 
class  of  cases  maintaining  the  doctrine  that  where  the  corpo- 
ration has  been  defectively  organized,  but  nevertheless  has  a 
colorable  organization,  and  exists  and  carries  on  its  business 
as  a  corporation  de  facto,  the  State  not  electing  to  interfere, — 
there  being  no  fraud  nor  any  statute  making  the  stockholders 
individually  liable,  —  one  who  enters  into  a  contract  with  it 
as  a  corporation  estops  himself  from  attempting  to  enforce 
the  contract  against  its  members  as  partners  or  original 
undertakers.*    The  general  theory  of  these  cases  is,  that  the 


>  Bigelow  V.  Gregory,  73  HI.  197; 
Coleman  «.  Coleman,  78  Ind.  844; 
Gamett  v.  Richardson,  85  Ark.  144; 
Abbott  V.  Omaha  Smelting  &c.  Co.,  4 
Neb.  416. 

*  Fay  V.  Noble,  7  Cash.  (Mass.) 
188;  Trowbridge  v.  Scadder,  11  Cash. 
(Maas.)  83 ;  First  Nat.  Bank  v.  Almy, 
117  MaM.  476;  Stafford  Nat.  Bank  «. 
Pahner,  47  Oonn.  443;  Central  City 
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Say.  Bank  v.  Walker,  66  N.  T.  424 ; 
Blanchard  t .  KauU,  44  Cal.  440,  450. 

'  AnU,  k  421,  ei  uq. 

«  Blanchard  v.  Kaull,  44  Cal.  440, 
451. 

*  Snider's  Sons  Co.  v.  Troy,  91 
Ala.  224;  I.  c.  24  Am.  St.  Rep.  887; 
11  L.  R.  A.  515;  9  Rail.  &  Corp. 
L.  J.  272;  43  Alb.  L.  J.  295;  8  Sonth. 
Rep.  658;  Cory  «.  Lee,  93  Ala.  468; 
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creditor  is  estopped  by  his  own  contract  from  so  proceeding 
against  the  stockholders,  and  that  he  will  not  be  allowed,  in 
the  face  of  his  own  contract,  to  impeach  the  franchises  of  a  de 
facto  corporation,  so  long  as  the  State  is  contented  that  it 
should  exist.  It  is  conceded  in  some  of  the  cases  that  this 
prmciple  can  have  no  application  in  a  case  where  the  corpo- 
ration does  not  exist  de  facto,  but  is  a  mere  pretense  or  usv/rpa- 
turn;  and  in  reason  and  justice,  it  is  absolutely  essential  to  the 
support  of  this  view  that  there  should  be  a  corporation  hay- 
ing a  corporate  fund  answerable  for  the  debt  as  fully  as  though 
the  organization  of  the  corporation  had  been  legally  sufficient 
The  reasons  supporting  this  theory  of  the  non-liability  of  the 
members  of  de  facto  corporations  has  nowhere  been  better 
stated  than  in  an  opinion  of  the  Supreme  Court  of  Alabama, 
by  the  late  Justice  Clopton,  where  the  question  was  carefully 
considered:  ''  Maintenance  of  such  suit  involves  judicial  nul- 
lification of  franchises  and  powers  enjoyed  and  exercised  by 
a  de  facto  corporation  as  a  distinct  entity  recognized  by  the 
law,  acquiesced  in  by  the  State;  defeats  the  corporate  character 
of  the  contract;  changes  the  relation  from  that  of  stockholders 
to  that  of  partners;  substitutes  other  and  new  parties  to  the 
contract,  and  effects  the  imposition  of  an  enlarged  liability, 
which  they  did  not  assume,  but  intended  to  avoid,  so  under- 
stood by  the  creditor  when  he  contracted  the  debt  with  the 
corporation  as  such.  The  contract  is  valid  and  binding  on 
the  corporation  which  the  creditor  trusted.  No  injustice  is 
done  him,  for  all  his  rights  and  remedies  are  preserved  by 
the  principle  that  the  corporation  and  the  shareholder  are 
estopped  from  denying  its  legal  existence  as  against  him.  It 
will  not  answer  to  say  that  he  is  not  repudiating,  but  enforc- 
ing, the  contract.  He  repudiates  the  party — the  corporation 
— with  which  he  made  the  contract,  and  seeks  its  enforcement 


I.  e.  S  Soath.  Rep.  004 ;  Stoat  v.  Zulick,  U.  8.  392 ;  American  Salt  Co.  v.  Hei- 

48  N.  J.  L.  699 ;  Flanten'  4».  Bank  denheimer,  80  Tex.  344 ;  i.  c.  26  Am. 

9.  Padgett,  09  Ga.  159;   Merchants'  St.  Rep.  743;  15  8.  W.  Rep.  1033.  See, 

&c  Bank  «•  Stone»  88  Mich.  779;  also,  Fox  v.  McOomb,  15N.T.  Supp. 

Gartdde  Goal  t.  Maxwell,  22  Fed.  783;  po9l,  ch.  184;  anU,  kk  518, 1877, 

Bep.  197;  Whitney  t.  Wyman,  101  etieq. 
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against  parties  who  never  entered  into  contractual  relations 
with  him.'' '  6.  This  principle  of  estoppel  cannot  be  opposed 
against  the  creditor  by  the  stockholders,  where  the  pretended 
corporation  is  one  which  cannot  exist  at  aU  under  the  laws  of 
the  State, — as  where  the  formation  of  corporations  to  carry 
on  the  business  of  the  particular  corporation  is  prohibited  by 
the  statute  law^  or  by  the  public  policy  of  tiie  State  implied 
from  its  statute  law.* 


§  2098.  Prima  Facie  ETidenee  and  Borden  of  Pr«M>f.-^- 

In  order  to  maintain  an  action  in  New  York,  to  charge  a 
stockholder  of  a  company  individually  for  the  debts  of  the 
company,  on  the  ground  that  the  whole  amount  of  capital 
stock  of  the  company  had  not  been  paid  in  when  the  debt  was 
contracted,  the  plaintiff  must  show  on  the  trial  that  the  capi- 
tal  stock  has  not  been  paid  in,  although  this  requires  him  to 
prove  a  negative.*    And  generally,  where  it  is  sought  to  charge 
a  stockholder  on  the  ground  of  non-compliance  with  the  pro- 
visions of  a  statute,  the  burden  is  on  the  plaintiff  to  show  the 
omission,^ — the  reason  being  that  there  is  no  liability  at 
common  law;  that  the  law  presumes  right  acting,  and  not 
wrong  acting,  and  hence  presumes  a  compliance  with  the  stat- 
ute until  the  contrary  is  shown.* 


^  Snider's  Sons  Oo.  «.  Troy,  91 
Ala.  224,  233;  t.  c.  24  Am.  St.  Bep. 

S87. 

'  ilnfe,  a  605,  523,  680,  683. 

*  Bruce  v.  Driggs,  25  How.  Pr. 
(N.  Y.)  71 ;  Ohase  v.  Lord,  77  N.  Y. 
1 ;   «.  c.  6  Abb.  N.  0.  (N.  Y.)  258. 

*  Taylor  v.  New  England  Ac.  Oo., 
4  Allen  (Mass.),  577.  For  an  tntfruc- 
turn  to  a  jury  to  this  effect,  which  met 
with  judicial  approval,  see  Abbott  «• 
Omaha  &c.  Co.,  4  Neb.  416,  425. 

*  Ohase  v.  Lord,  wpra*  An  execa- 
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tion  against  a  eorporation,  IsBoed  to 
one  county  and  returned  unsatiBfled^ 
is  a  sufficient  compliance  with  the 
New  York  statute  (N.  Y.  Laws  184S, 
ch.  40,  §  24)  to  charge  a  stockholder, 
although  the  corporation  does  busi- 
ness in  two  counties;  and  evidence 
that  the  certificate  required  by  stat- 
ute to  be  filed  by  the  corporation- has 
not  been  filed  in  one  of  the  counties 
is  prima  facie  evidence  that  no  certifi- 
cate has  been  filed.  Maher  «.  Oar- 
man,  38  N.  Y.  25. 
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vision  creating  a  double  lia- 
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JOOi.  Missooiri  Oonstitution  of  1865, 
and  statute  thereunder. 

9007.  Effect  of  Missouri  constitutional 
amendment  abolishing  this 
douUe  liability. 

8008.  Creditor  may  waive  oonstitn- 
tional  or  statutory  right  to 
proceed  against  stockhold- 
ers. 

8008.  Incorporating  ostensiUy  for  an- 
other business  in  order  to 
evade  the  rule  of  individual 
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I  SmS.  ConstitiKtioiBal  GiMranties  Becorlngr  Creditora  of 
CerpormtkAa.  —  The  constitutioiis  of  several  of  the  States 
eontain  proTieiona  intended  to  secure  the  creditors  of  corpo- 
rations by  a  personal  liability  of  the  stockholders;  others 
exempt  the  stockholders  from  personal  liability;  and  still 
others  leave  the  subject  for  determination  by  the  Legislature, 
und^  such  expressions  as  the  following:  **  Dues  from  corpora- 
tions shall  be  secured  by  such  individual  liability  of  the  cor- 
porators and  other  means  as  may  be  prescribed  by  law."  *  In 
Bome  cases  there  bjq  directions  to  the  Legislature,  BVLch  as  the  fol- 
lowing: ''All  general  laws  and  special  acts  passed  pursuant  to 


*  Gal.  Ck>nst.  of  1849,  art.  4,  $  32 ; 
OaL  State  Const.  1879,  art.  12,  }  2; 
Ind.  Const,  of  1851,  art.  11,  i  14 
("other    than    banking");     Mont. 


Const.  1889,  art.  15,  $  19 ;  N.  0.  Const., 
Amend,  of  1876,  art.  8,  $  2;  8.  C. 
Const,  of  1868,  art.  12,  i  4. 
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this  section  shall  make  provisions  therein  for  fixing  the  per--^ 
sonal  liability  of  stockholders  under  proper  limitations;  and 
shall  prevent  and  punish  fraudulent  misrepresentation  as  to 
the  capital,  property,  and  resources  of  such  corporations ;  and 
shall  also  regulate  the  public  use  of  aU  franchises  which  have 
heretofore  been,  or  hereafter  may  be,  created  or  granted,  by 
or  under  the  authority  of  this  State,  and  shall  limit  all  tolls, 
imposts,  and  other  charges  and  demands  under  such  laws." ' 

§  2999,  Constltational  Provisions  Bestricttn^  the  liability 
to  Unpaid  Subscriptions.  —  Other  constitutional  provisions, 
designed  to  attract  incorporated  capital  into  the  State,  declare 
a  liability  to  the  amount  of  shares  subscribed  for  or  held, 
and  no  more,  thus:  *^  Dues  from  private  corporations  shall  be 
secured  by  such  means  as  may  be  prescribed  by  law,  but  in 
no  case  shall  any  stockholder  be  individually  liable  otherwise 
than  for  the  unpaid  stock  owned  by  him  or  her.'' ' 

§  dOOO.  Constitutional  Provisions  Creating  a  Superadded 
or  Double  Liability.  —  Other  constitutional  provisions  create 
what  has  been  called  a  ^'  double  liability,"  which  is  a  super- 
added liability  equal  to  the  par  value  of  the  shares  held,  thus: 
"  Dues  from  corporations  shall  be  secured  by  individual  lia- 
bility of  the  stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  such  other  means 
as  shall  be  provided  by  law;  but  such  individual  liabilities 
shall  not  apply  to  railroad  corporations,  nor  corporations  for 
religious  or  charitable  purposes."  •    "  The  stockholders  of  all 


*  8. 0.  Const,  of  1868,  art.  12,  $  5. 

*  Ala.  GoxiBt.  of  1876,  art.  13,  ^  8; 
Mo.  Const,  of  1876,  art.  12,  4  9;  Nev. 
Const,  of  1864,  art.  8,  §  3;  Keb.  Const. 
of  1875,  art.  11,  ^  4  (in  special  and 
particular  language);  Or.  Const,  of 
1857,  art.  11,  i  3;  Wash.  Const,  of 
1889,  art.  12,  i  4  ('*  except  banking 
and  insurance  companies'');  ^*  Va. 
Const,  of  1872,  art.  11,  ^  2.  Similar  as 
to  single  liability  are  Idaho  Const,  of 
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1889,  art.  11,  i  17;  Minn.  Const,  of 
1867,  art.  10,  §  3. 

'  Kan.  Const.  1859,  art.  12,  {  2.  A 
provision  in  a  Kansas  charter  that 
the  stockholders  shall  not  be  indiyid- 
ually  liable  for  the  corporate  debts 
is  hence  unconstitutional;  but  it  may 
be  rejected,  and  does  not  invalidate 
the  organization.  Aultman  v.  Waddle, 
40  Kan.  196;  t.  e.  19  Pac.  Rep.  730. 


001I8TITUTIONAL  PBOYisiONS.     [8  Thomp.  Ck)rp.  §  3002. 

corporations  and  joint-Btock  associations  shall  be  individually 
liable  for  all  labor  performed  for  such  corporation  or  associa* 
tion."* 

§  9001.  Provision  for  a  Proportional  Individual  Uability. 

The  Constitution  of  California  contains  this  provision:  "  Each 
stockholder  of  a  corporation  or  joint-stock  association  shall 
be  individually  and  personally  liable  for  such  proportion  of 
all  its  debts  and  liabilities  contracted  or  incurred  during  the 
time  he  was  a  stockholder,'  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation  or  association.'  The  di- 
rectors or  trustees  of  corporations  and  joint-stock  associations 
shall  be  jointly  and  severally  liable  to  the  creditors  and  stock- 
holders for  all  moneys  embezzled  or  misappropriated  by  the 
officers  of  such  corporation  or  joint-stock  association,  during 
the  term  of  office  of  such  director  or  trustee.''  ^ 

§  8002.  Constitntional  Guaranties  Securinsr  Creditors  of 
Bankingr  Companies.  — ''  Every  stockholder  in  a  banking  cor- 
poration or  institution  shall  be  individually  responsible  and 
liable  to  its  creditors,  over  and  above  the  amount  of  stock  by 
him  or  her  held,  to  an  amount  equal  to  his  or  her  respective 
shares  so  held,  for  all  its  liabilities  accruing  while  he  or  she 
remains  such  stockholder."  •    "  The  officers  and  stockholders  of 


>  IGch.  Const,  of  1860,  urt.  16,  i  7. 
As  to  liability  for  "  labor  debts,"  see 
pott,  §  8141,  €t  uq. 

'  The  words  "  during  the  time  he 
was  a  stockholder"  were  not  in  the 
oonesponding  provision  of  the  Oon- 
•titation  of  1860,  bat  were  placed 
there  by  a  judicial  interpolation. 
Lambee  v.  Baldwin,  86  Oal.  166, 166. 
Under  this  provimon  shares  are  as- 
aesiable  although  /utt  paid,  Santa 
Gnu  R.  Oo.  «.  Spreckels,  66  Oal.  198; 
Green  v.  Abietine  Medical  Go.,  96 
OiL822,  828. 

*  Section  822  of  the  Oal.  Giv.  Oode, 
adopted  in  187tt»  was  not  abrogated 


by  this  provision.  Borland  v.  Haven, 
87  Fed.  Rep.  894. 

«  Oal.  State  Oonst.  of  1879,  art.  12, 
*8. 

»  ni.  Oonflt.  of  1870,  art.  11,  f  6. 
Similar  are,  Ind.  Oonst.  of  1861,  art. 
11,  $  6 ;  Iowa  Oonst.  of  1867,  art.  8, 4  9. 
The  provision  in  the  Iowa  Oonstitn- 
tion,  in  the  language  above  quoted, 
refers  only  to  banks  issuing  eireulaHng 
noU$,  and  not  to  banks  of  discount  and 
deposit  merely.  Allen  «.  Olayton,  68 
Iowa,  11 ;  t.  c.  60  Am.  Rep.  716.  A 
tpeddUyehartertd  bank,  as  well  as  one 
organized  under  the  general  law  d 
1888,  was  within  the  personal  lialrflity 
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every  corporation  or  association  for  banking  purposes,  issuing 
bank  notes  or  paper  credits  to  circulate  as  money,  shall  be 
individually  liable  for  all  debts  contracted  during  the  term  of 
their  being  officers  or  stockholders  of  such  corporation  or 
association,  equally  and  ratably  to  the  extent  of  their  respect* 
ive  shares  of  stock  in  any  such  corporation  or  association."  ^ 
**  Every  stockholder  in  a  banking  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors 
over  and  above  the  amount  of  stock  by  him  held,  to  an  amount 
equal  to  its  respective  stock  or  shares  so  held,  for  all  its  lia- 
bilities accruing  while  he  remains  such  stockholder;  and  all 
banking  corporations  shall  publish  quarterly  statements, 
under  oath,  of  their  assets  and  liabilities.'^  *  **  No  corporation, 
association,  or  individual  shall  issue  or  put  in  circulation  as 
money  anything  but  the  lawful  money  of  the  United  States. 
Each  stockholder  of  any  banking  or  insurance  corporation  or 
joint-stock  association  shall  be  individually  and  personally 
liable  equally,  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  corporation  or  asso- 
ciation accruing  while  they  remain  such  stockholders,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares."  * 

§  3003.  Whether  these  Constitatlonal  Provisions  are  Self- 
enforcingr* — Whether  affirmative  constitutional  provisions  are 
self -enforcing,  without  the  aid  of  supplementary  legislation^  is 
a  question  which  has  perplexed  the  judicial  courts  very  much. 
The  question  increases  in  importance,  though  not  in  difficulty, 
year  by  year,  from  the  well-known  habit  of  constitution-makers 
putting  all  sorts  of  laws  into  these  organic  instruments,  in 
obedience  to  a  false  popular  conception  that  when  a  law  is 
once  put  into  the  constitution,  it  is  a  better  law  and  has  more 
vigor  and  means  of  self -enforcement  them  a  mere  act  of  the 
Legislature ;  Ihe  latter  being,  in  popular  conception,  often  esti- 

^lanse  of  the   OonBtltution  of   New         >  liich.  Oonst.  of  1860,  art.  1&,  $  Sy 

York,  Oonstitatloii  of  1846,  and  of  Amend.  1860. 
Stat.  April  6,  1849.     Be  Bedprocity  *  Keb.  Oonst.  of  1875,  art.  11,  $  7. 

Fank,  22  K.  Y.  9.  *  Waah.  Oonst.  1889-90,  art.  12,  §  11. 
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viatad  to  be  ''no  good"  until  it  has  been  ''tested"  in  the 
judicial  couxts.  Conceming  those  negative  prohibiHonB  in  con- 
ititationa  which  f  onn  the  chief  body  of  the  articles  of  eaeh 
State  constitution,  known  aa  the  "  Bill  of  Rights/'  there  is^  oi 
ooursei  no  difficulty;  aince  a  prohibition  in  the  organic  law 
oi  the  State  is  a  prohibition  in  the  very  highest  sense,  and  is 
of  the  very  highest  force.  There  would  probably  be  less  con- 
fosion  in  the  decisions  upon  the  question,  so  far  as  rt  relates 
to  affirmative  constitutional  provisions,  had  it  not  be^i  for  a 
decision  of  the  Supreme  Court  of  the  United  States,  rendered 
at  an  earlier  day,  which  leaned  very  strongly  against  the  prop- 
osition that  affirmative  constitutional  ordinances  ought  to  be 
regarded  aa  self-enforcing.^  Although  that  decision  was  ren- 
dered by  a  divided  court,  and  even  then  the  bench  not  being 
full,  and  is  weakened  by  the  fact  that  Justice  Story  was  one 
of  the  dissenting  judges,  it  has  be^i  so  generally  followed  as 
to  justify  the  statement  that  the  courts  have  gone  too  far  in 
holdiDg  that  affirmative  constitutional  mandates  are  not  self- 
operative.  In  line  with  this  judicial  tendency  are  decisions 
in  Missouri  holding  that  the  provisions  of  section  6  of  article 
8  of  the  Constitution  of  Missouri,  adopted  in  1866,  as  to  the 
double  liability  of  shareholders  in  corporations,  did  not  become 
operative  until  the  taking  effect  of  the  act  of  March  19,  1866, 
and  hence  that  the  double  liability  did  not  attach  in  favor  of 
those  who  became  creditors  prior  to  that  date.*  In  line  with 
the  same  tendency  is  a  decision  of  the  Supreme  Court  of  Califor- 
nia, where  the  court  had  to  decide  this  question  with  reference 
to  the  second  of  the  two  following  constitutional  ordinances: 
'^Dues  froni  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  pre- 
scribed by  law."  •    "  Each  stockholder  of  a  corporation  or  joint- 

^  Gvovts   «•   SSanghiei^    15    PeU  liability  upon  directon  is  self«-enf orc- 

(U.  8.)  449.  ing,  aee  Fubz  v.  Spaunhorst,  67  Mo. 

* BUItmnsn v* Benton, 9Mo> App.  256;  reverains  j^  c.  6  Mo.  App.  583; 

1Q7.   8o»  in  efisct,  raled  in  Jennan  v«  Kous^iolder  v*  SZanflas,  8S  Mo»  488 ; 

Benton,  79  Mofc  149.    See,  also»  M^nrley  Oammings  il  Winn,  89  Mo.  51,  56; 

f-Tbayer,  SFed.  Sep.  7S7.    Upon  the  State  v.  Kelsey,  89  Mo.  623,  630. 
iMlogoas  queetion  whether  a  0QD8ti<-         '  Const.  Oal.,  azi.  4^  4  82. 
totional  BBOviAoaimpoflinga  penonal 

2157' 


3  Thomp.  Corp.  §  3004.]    liability  or  stockholders. 

stock  association  shall  be  individually  and  personally  liable  for 
his  proportion  of  all  its  debts  and  liabilities."  ^  Tlie  first,  it  is 
perceived,  commits  the  whole  subject  to  the  discretion  of  the 
Legislature;  the  second  establishes  in  clear  language  an  indi- 
vidual proportionate  liability.  The  court  was  confronted  with 
the  task  of  so  reconciling  the  two  as  to  give  some  effect  to 
both,  and  found  itself  unable  to  do  this  on  any  other  theory 
than  the  theory  that  neither  was  self-executing,  but  that  the 
framers  of  the  constitution  decided  to  commit  the  whole  sub- 
ject to  the  Legislature,  giving  them  the  direction  contained  in 
the  second  section.' 

§  3004*  Further  of  this  Subject.  —  But  it  must  remain 
entirely  clear  that,  where  a  State  constitution  declares  in  clear 
langui^ge  that  the  members  of  corporations  shall  be  individu- 
ally liable  for  their  debts  to  a  defined  extent,  it  cannot  be  held 
that  supplementary  legislation  is  required  to  execute  this  pro- 
vision, and  hence  that  the  Legislature  may  leave  it  forever 
dormant  and  inoperative,  merely  because  the  framers  of  the 
constitution  did  not  go  on  and  prescribe  the  remedy  which 
should  be  pursued  for  enforcing  it.  A  constitution  is  simply 
a  species  of  statute,  and  where  a  statute  declares  a  right,  but 
fails  to  prescribe  a  remedy,  the  common  law,  which  is  fertile 
in  remedies,  and  one  of  whose  maxims  is  uH  jvs^  ihi  remedium^ 
will  step  in  and  supply  an  appropriate  and  adequate  remedy. 
This  conclusion  is  thrown  into  a  very  clear  light  by  the  opin- 
ion of  Mr.  Justice  Mitchell,  of  the  Supreme  Court  of  Minne- 
sota, in  a  recent  case,  where  it  was  held  that  the  constitutional 
provision  of  that  State,'  that  "  each  stockholder  in  any  corpo- 
ration, excepting  those  organized  for  the  purpose  of  carrying 
on  any  kind  of  manufacturing  or  mechanical  business,  shall 
be  liable  to  the  amount  of  stock  held  or  owned  by  him,"  is 
self-executing.*    And  the  writer,  without  further  prolonging 

>  Oonat.  Oal.,  art.  4,  §  36.  t.  c.  31  Am.  St.  Eep.  626;  60  N.  W. 

'  French  v.  Teechemaker,  24  CaL  Bep.  1110.   The  court,  in  a  long  line  of 

518;  Larrabee  v.  Baldwin,  86  Cal.  166,  previous  dedsions,  had  assumed  that 

166.  such  was  the  nature  of  the  constitu- 

'  Const.  Minn.,  art.  10,  §  3.  tional  provision.  Dodge  v,  Minnesota 

*  WiUis  V.  Mabon,  48  Minn.  140;  Ac.  Roofing  Co.,  16  Minn.  868;  Allen 
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this  discussion^  is  content  to  refer  for  a  statement  of  his  views 
apon  the  question  to  that  admirable  decision.^  Where  the 
constitational  provision  is  that  which  is  found  in  the  constitu- 
tions of  many  of  the  States,  as  already  seen,'  reciting  that 
"  dues  from  corporations  sJiall  be  secured  by  an  individual  lia- 
bility of  the  stockholders,  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  by  such  other 
means  as  shall  be  provided  by  law/'  —  there  can  be  no  ques- 
tion that  the  provision  is  not  self -enforcing.* 

§  9000.  ESffect  of  a  Constitational  Provision  Greatinsr  a 
Doable  liability.  —  In  the  face  of  a  constitutional  provision 
imposing  upon  shareholders  in  all  corporations  an  individual 
liability  for  their  debts,  a  general  statute  authorizing  the  for- 
mation of  corporations,  without  attaching  to  the  stockholders 


f.  Walsh,  25  Minn.  543;  State  tr. 
l^linnesota  Thresher  Man.  Co.,  40 
Minn*  213;  «.  c.  41  N.  W.  Bep.  1020; 
Mohr  V.  Minnesota  Elevator  Oo.,  40 
Minn.  343;  «.  c.  41  N.  W.  Rep.  1074; 
Arthar  v.  WillioSy  44  Minn.  409 ;  «.  c. 
46  N.  W.  Bep.  851 ;  Densmore  v.  Stone 
Co.  (Minn.),  48  N.  W.  Rep.  528.  The 
dedsLon  of  the  court  was  strengthened 
by  the  fact  that  such  had  been  the 
prc^essional  understanding  of  the  pro- 
vision for  a  third  of  a  century,  during 
which  time  the  question  had  not  been 
raised.  The  decision  was  followed  in 
another  case  decided  at  the  same  time. 
McKusick  9.  Seymour,  48  Minn.  158 ; 
I.  e.  60  N.  W.  Rep.  1114. 

^  In  Searcy  tr.  Little  Rock  &c.  Co.,  5 
Dill.  (U.  S.)  348,  this  subject  is  briefly 
referred  to.  In  Missouri  <&c.  b.  Co. 
f.  Texas  dec  R.  Go.,  10  Fed.  Rep.  497, 
503,  it  was  held  that  the  following  pro- 
vision of  the  Constitution  of  Texas 
was  not  self-enforcing:  "Every  rail- 
road company  shall  have  the  right 
with  its  road  to  intersect,  connect 
withf  or  cross  any  other  railroad." 
The  decision  is  believed  to  be  unten- 
able.   In  Bowie  v.  Lett,  24  La.  Ann. 


214,  a  constitutional  provision  that 
''all  lands  sold  in  pursuance  of  de- 
crees of  courts  shall  be  divided  m 
tractis  of  from  ten  to  fifty  acres," 
required  legislation  to  carry  it  into 
effect.  In  East  St.  Louis  v.  People, 
124  m.  655,  it  was  held  that  a  consti- 
tutional provision  that  no  municipal- 
ity should  incur  any  indebtedness 
without  providing  for  the  collection 
of  an  annual  tax  sufficient  to  pay  the 
interest  as  it  should  mature,  and  to 
discharge  the  debt  within  twenty 
years,  was  self-enforcing.  In  Dupee 
V.  Swigert,  127  111.  494,  it  was  held 
that  the  constitutional  provision  al- 
ready set  out  {anUf  i  8002),  relating 
to  the  liability  of  shareholders  in 
hanking  corporations,  was  self-execut- 
ing, and  that,  by  virtue  of  its  inherent 
power,  it  ingrafted  itself  upon  every 
banking  law  enacted  by  the  Legisla- 
ture or  submitted  to  the  votes  of  the 
people. 

*  Ante,  i  2998. 

•  Morley  v.  Thayer,  8  Fed.  Rep. 
737.  And  see  French  v.  Teschemaker, 
24  Cal.  518,  639. 
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a&  individtuil  liability,  would,  it  ia  said,  be  nnccmrtitationaly 
and  ihe  persons  organized  nnder  such  an  act  would  acquire 
none  of  the  rights  of  a  corporation.    It  was  therefore  held  that 
an  act  of  the  Legislature  of  California  authorizing  a  munic- 
ipal corporation  to  subscribe  for  stock  of  a  railroad  company, 
the  subscription  to  be  made  upon  the  condition  that  the  munic- 
ipal corporation  should  not  be  liable  for  the  debts  of  the  com- 
pany, and  that  the  provision  as  to  such  liability  should  be 
made  a  part  of,  and  be  stipulated  in,  all  contracts  made  by 
the  railroad  company  for  the  construction  and  equipment  of 
the  road,  did  not  exempt  the  municipal  corporation  from  lia- 
bility for  the  debts  of  the  railroad  company,  further  than  such 
exemption  could  be  secured  by  persons  contracting  with  the 
railroad  company  expressly  stipulating  in  their  contracts  to 
waive  all  claims  against  the  municipal  body  for  the  payment 
of  the  debt,  and  was  therefore  valid.^    Such  a  provision,  how- 
ever, if  unconstitutional,  was  not  so  essentially  interwoven 
with  the  scope  and  objects  of  the  act  as  to  invalidate  its  other 
provisions.'    It  would  not,  for  instance,  invalidate  an  organi- 
zation under  a  charter  which  provided  that  the  stockholders 
should  not  be  so  individually  liable,  though  the  clause  would 
bo  invalid.*    It  has  also  been  held  that  such  a  constitutional 
guaranty  is  satisfied  by  a  statute  making  the  stockholders  of 
corporations  liable  for  all  debts  contracted  while  they  were 
stockholders.    There  is  nothing  in  it  which  requires  each 
man,  when  he  becomes  a  stockholder,  to  do  so  on  the  penalty 
of  becoming  personally  responsible  for  all  prior  liabilities  of 
the  corporation  that  remained  uncanceled;  since  tills  would 
make  several  different  sets  of  stockholders  personally  respon- 
sible for  the  same  debts,  and  only  one  set  responsible  for 
others.^    On  the  contrary,  the  clause  in  the  Constitution  of 
Illinois,  already  set  out,*  making  every  shareholder  in  a  bank- 
ing corporation  liable  to  its  creditors  over  and  above  the 
amount  of  his  shares,  '^  to  an  amount  equal  to  his   or  her 

^  French f.  Teadhemaker,  240al. 51S.  '  Aultman  v.  Waddle,  40  Kan.  185. 

•Robinson  t.  BidweU,  22  OsL  879;  «  Lurabee  v.  Baldwin,  85  (M.  155, 

Dupee  f.  Swigert,  127  SL  484;  ••e.  2i  156. 

K.  £.  Rep.  622.  *  AfOe,  i  8002. 
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respective  shares  so  held,  for  all  liabilities  accruing  while  he, 
or  she,  remains  such  stockholder,"  prohibited  the  Legislature 
from  enacting'  that  'Hhe  shareholders  of  each  association 
formed  under  the  provisions  of  this  act  shall  be  held  indi- 
vidually responsible,  equally  and  ratably,  and  not  one  for  the 
other,  for  all  contracts,  debts,  and  engagements  of  such  per- 
son or  association  thereof,  in  addition  to  the  amount  invested 
in  such  shares";  since  the  constitution  did  not  create  a  pro- 
portianate  liability,  but  under  it  "  every  stockholder  is  liable 
for  the  debts  of  the  bank  to  an  amount  equal  to  twice  the 
amoont  of  stock  held  by  him,  and  may  be  sued  for  such 
amount  by  any  creditor  whose  claim  is  large  enough  to  cover 
it,"  and  *^  the  question  of  contribution  must  be  settled  between 
the  stockholders  themselves." ' 

§  3006.  Missouri  Constitution  of  1865  and  Statute  there- 

ander. — Continuing  this  subject,  with  the  idea  that  the  interpreta- 
tion of  a  constitutional  provision  which  has  been  repealed  in  the 
particular  State  may  furnish  an  analogy  for  the  interpretation  of 
arimilar  provision  in  some  other  State,  we  find  the  following  pro- 
▼ision  in  the  Constitution  of  Missouri  of  1865,  since  abrogated  in 
that  State :  **  Dues  from  private  corporations  shall  be  secured  by 
SQch  means  as  may  be  prescribed  by  law  ;  but  in  all  cases  each 
•tockholder  shall  be  individually  liable,  over  and  above  the  stock  by 
him  or  her  owned,  and  any  amount  unpaid  thereon,  in  a  further  sum 
at  least  equal  in  amount  to  such  stock."  *  Under  this  provision 
stockholders  are  not  liable  for  the  debts  of  the  company  in  full,  as 
in  the  case  of  partnership,  but  only  to  an  amount  equal  to  their 
Block,  together  with  any  unpaid  subscription/  Railroad  corpora- 
tions, chartered  under  the  Missouri  Railroad  Corporation  Act  of  1856, 
are  not  subject  to  the  liability  imposed  by  the  general  corporation 
act.^    In    other   corporations,  stockholders  were  not  liable  to  the 

'  HI.  Laws  1887,  p.  89,  f  6,  cl.  1.  prescribed  by  law,  but  in    no   case 

'  Dupee  V.  S wigert,  127  lU.  494 ;  «.  e.  shaU  any  stockholder  be  individually 

^  N.  £.  Rep.  622.  liable  in  any  amount  over  or  above 

'  Const.  Mo.  1865,  art.  8,  §  6.    Thia  the  amount  of  stock  owned  by  him  or 

povision  was  abrogated  by  an  amend-  her."    Wag.  Stat.  Mo.,  66-69. 

inent  adopted  November  8, 1870,  and  ^  State  Say.  Aaao.  v.  Kellogg,  6S 

&e  following  substituted  in  its  place :  Mo.  540. 

"  Dues  from  private  corporations  shall  ^  Blakeman  «•  Benton»  9  Mo*  App. 

^  Keared  by  sach  means  as  may  be  107. 
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extent  of  any  unpaid  balance  on  their  subscriptions,  and  to  the 
additional  extent  of  one  hundred  per  cent  upon  the  amount  bo 
subscribed  by  them  or  upon  the  stock  held  by  them.^  The  aboli- 
tion of  this  double  liability,  by  a  constitutional  amendment  in  1870, 
left  stockholders  liable  only  to  the  extent  of  their  unpaid  stock,  and 
when  that  was  paid  up  creditors  had  no  further  remedy  against 
them.* 

§  3007.  BfTect  of  Mlssoari  Oonstitational  Amendment 
Abolishinsr  this  Doable  liiability.  —  This  double  liability 
was  a  liability  founded  in  contractf  and  not  in  the  nature  of  a 
penalty;  and  when  it  became  fixed  it  could  not  be  divested  by  the 
repealing  ordinance,  because  creditors,  haying  given  credit 
on  the  face  of  it,  would  thereby  be  deprived  of  a  vested  right* 
More  fully  stated,  where  the  corporation  issues  negotiable 
bonds  at  a  time  when  its  shareholders  are  by  law  liable  to  its 
creditors,  in  an  amount  equal  to  the  par  value  of  the  stock 
held  by  them,  in  addition  to  any  amount  which  may  be  due 
by  them  to  the  corporation  in  respect  of  such  stock,  the  hold- 
ers of  such  bonds  have  an  action  against  the  stockholders  in 
respect  of  such  superadded  liability,  notwithstanding  that  they 
acquired  the  bonds  after  the  law  imposing  such  liability  had 
been  repealed.  The  bonds  having  been  put  upon  the  market 
at  a  time  when  the  double  liability  of  the  stockholders  of  the 
corporation  existed,  this  liability  adhered  to  the  bonds  as  a 
part  of  the  security,  and  continued  to  attach  to  them,  into 
whose  hands  soever  they  might  come,  until  paid.*  But  as  to 
the  effect  of  the  repeal  of  the  double  liability  clause  on  bonds 
which  were  issued  between  the  establishment  of  the  constitu- 
tional ordinance  imposing  such  liability  and  the  act  of  the 
Legislature  putting  it  into  operation,  the  conclusion  was  dif- 
ferent; since  the  bonds  could  not  have  been  issued  upon  the 
faith  of  the  double  liability  clause  of  the  constitution,  no  legis- 
lation having  been  enacted  to  carry  it  into  effect;  *  which  was 

^  Pickering   v.   Templeton,  2  Mo.  Mo.  App.  134 ;  following  Hawthorne 

App.  424.  V*  Oalef,  2  Wall.  (U.  S.)  10. 

*  Schricker  «.  Ridings,  65  Mo.  208;  *  Blakeman  v.  Benton,  9  Mo.  App. 
Gaaaen  v.  Buck,  68  Mo.  545.  107, 110. 

*  St.  Lonifl  dec.  Oo.  v.  Harbine,  2         *  Jerman  «•  Benton,  79  Mo.  148. 
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tantamount  to  holding  that  the  constitutional  provision  was 
not  uHJ-mfoTcing^  which,  as  we  have  already  seen/  iS|  to  say 
the  least,  a  disputable  proposition. 

§  9008.  Creditor  may  Waive  Constitational  or  Statutory 
Right  to  Proceed  agrainst  Stockholders.  —  We  have  seen  that 
a  stockholder  may  waive  his  vested  right  not  to  be  answerable, 
personally,  for  the  debts  of  the  corporation.'  Can  a  creditor 
also  waive  his  right  to  seek  satisfaction  of  his  demand  against 
a  stockholder?  Whenever  nothing  further  than  a  question  of 
private  right  is  involved,  a  person  interested  in  the  enforce- 
ment of  that  right  may  undoubtedly  waive  it  by  contract. 
This  general  rule,  according  to  Mr.  Sedgwick,  holds  good  as 
well  in  regard  to  constitutions  as  to  statutes.  ^'  A  party,"  says 
that  able  writer,  "may  waive  a  constitutional,  as  well  as 
a  statutory,  provision  made  for  his  benefit."  And  of  this  he 
giyes  many  illustrations,  the  strongest  of  which  is  probably 
found  in  the  numerous  cases  which  hold  that  the  right  of  trial 
by  jury  may  be  waived,  though  guaranteed  by  the  constitu- 
tion.' There  is  no  doubt  that  a  person  dealing  with  a  joint- 
stock  company  or  partnership  may  make  a  valid  agreement  to 
look  for  payment,  not  to  the  members  individually,  but  only 
to  the  social  funds.*  And  if  a  person  chooses  to  deal  with  a 
partnership  or  joint-stock  company,  upon  the  terms  that  its 
funds,  and  they  only,  shall  be  available  to  make  good  his 
demands,  he  cannot  afterwards  depart  from  those  terms  and 
hold  the  members  individually  liable,  as  if  no  such  restriction 
had  been  agreed  to.*  One  eminent  writer  regarded  it  as  an 
open  question  whether  a  creditor,  who  had  notice  of  the  existence 
of  astipulation  in  articles  of  copartnership  limiting  the  liability 
of  the  partners,  could  charge  the  partners  beyond  the  limit  so 
expressed  on  account  of  debts  contracted  of  him  by  the  firm.* 
One  respectable  judge  has  declared,  arguendo^  in  distinct  terms, 
that  a  creditor  would  be  bound  by  notice  of  such  a  stipulation,  on 

'  ^nte,  $  9008.  '  Story  on  Part.,  f  164 ;    dicta,  in 

'  Asik,  k  2928.  French  v.  Teschemaker,  24  Gal.  518. 

*  M^.  on  Ck>nBt.  k  Stat.  Law,  ^  Lindley  on  Part.  802. 

Wl.  •  Story  on  Part.,§  164. 
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the  ground  of  haTing  assented  thereto ;  *  and  this  seems  to  luiTe 
been  the  law  in  New  York  before  the  adoption  by  that  State, 
from  the  French  code/  of  a  statute  permitting  limited  part- 
nerships.* It  is  probable  that  the  same  rule  now  obtains  in 
most  of  the  States,  as  applicable  to  limited  partnerships 
formed  under  enabling  statutes  like  that  of  New  York;*  but 
as  late  as  the  year  1862  it  had  not  obtained  a  foothold  in 
England,  except  as  to  certain  joint-stock  companies  created 
and  registered  in  conformity  with  the  terms  of  particular 
statutes.  "  So  inflexible  is  the  doctrine  of  unlimited  liability'^ 
in  that  country,  according  to  Sir  Nathaniel  Lindley,  "  and  so 
important  is  it  that  no  doubts  shall  be  cast  upon  it,  that 
judges  have  frequently  denounced,  in  the  strongest  terms, 
the  conduct  of  those  who  have  endeavored  to  inveigle  the 
public  into  taking  shares  in  concerns,  by  asserting  that  *  no 
one  shall  be  liable  beyond  the  amount  of  his  subscription.' 
Nothing  can  be  more  delusive  or  worthless  than  such  state- 
ments, as  applied  to  unincorporated  bodies:  for  although  the 
subscribers  themselves  may  stipulate  with  each  other  for  such 
a  contracted  liability,  nothing  is  more  clear  than  that,  as  to 
the  rest  of  the  world,  each  partner  is  liable  for  the  whole 
amount  of  the  debts  of  the  partnership.  Nor  will  notice  that 
a  stipulation  of  this  kind  has  been  entered  into  between  the 
partners  prevent  a  creditor  from  holding  each  of  them  liable 
to  the  full  extent  of  his  demand,"*  But  whatever  the  rule 
may  be  as  to  an  implied  waiver  by  a  creditor  of  his  right  to 
proceed  for  his  debt  s^ainst  a  stockholder,  it  has  been  held 
that  this  right,  although  secured  in  express  terms,  may  be 
waived  by  the  creditor  by  express  contract;*  and  it  is  equally 
free  from  doubt  that  it  may  be  waived  by  conduct  on  the  part 
of  the  creditor,  either  at  the  time  of  making  the  contract,^  or 

'  Crocker,  J.,  in  Bobinaon  «.  Bid-  *  Lindley  on  Part.,  Ist  ed.,  SOL 

well,  22  Oal.  379,  389.  •  Robinson  v.  Bidwell,  22  Oal.  379, 

*  8  Kent's  Oom.  36 ;  Pan.  on  Part.  888,  per  Crocker,  J. ;  French  v.  Teacb* 

527.  emaker,  24  Cal.  518,  539;  Basshorv. 

'  Ensign  «.  Wands,  1  Johns.  Gas.  Forbes,  36  Md.  154. 
(N.Y.)I71;  Livingston  «.  Roosevelt,  4  *  Ohio  &c.  Ins.  Co*  v*  Merchants' 

Johns.(N.Y.)251;«.e.4Am.Dec273.  Ac  Co.,  11  Humph.  (lenn^)  1;  s.  s. 

«  See  Pars,  on  ParU  528»  53  Am.  Dec.  742. 

2164 


oOMSTrrtiTiOMAL  PBOTisioNS.    [8  Thomp.  Corp.  §  SOW. 

labsequently,^  indicating  a  clear  understanding  between  the 
oontracting  parties  that  the  creditor  is  to  look  only  to  the  cor- 
porate funds,  and  not  to  the  individual  liability  of  the  share- 
holders. 

§  9009.  InGorppratUig  Ostensibly  for  Another  Business  in 
Order  to    Evade  the  Bnle  of  Indiiridual  liability.  —  By  the 

Oonstitotion  of  Minnesota,  as  amended  in  1872,  stockholders 
of  corporations  rested  under  an  individual  liability,  to  the 
extent  of  the  stock  held  by  them,  for  the  debts  of  the  corpora- 
tioup  with  the  exception  of  stockholders  in  manufacturing  and 
mechanical  corporations.  This  exception  was  held  to  embrace 
only  those  corporations  which  are  organized  for  the  purpose, 
as  stated  in  their  articles  of  association,  of  carrying  on  an 
ezclu9ively  manufacturing  or  mechanical  business;  and  if  the 
purposes,  as  stated  in  the  articles,  are  to  carry  on  both  a  man- 
ufacturing or  mechanical  business,  and  also  other  kinds  of 
business  not  properly  incidental  to  or  necessarily  connected 
with  the  manufacturing  or  mechanical  business,  the  fact  that 
the  corporation  never  actually  engaged  in  such  other  kinds  of 
business  will  not  bring  it  within  the  exception  referred  to.' 
Nor  can  the  stockholders  evade  this  constitutional  rule  of 
liability  by  incorporating  ostensibly  for  manufacturing  pur- 
poses under  the  statute  known  as  the  **  Manufacturing  Corpo- 
ration Act,'''  alleging  in  their  articles  that  they  incorporate  for 
manufacturing  purposes,  when  it  appears  that  their  primary 
basiness  is  neither  a  manufacturing  nor  mechanical  business, 
and  that  but  a  small  portion  of  their  business  is  such  as  prop- 
erly belongs  to  a  manufacturing  or  mechanical  corporation/ 


*  WbitweU  •.  Warner,  20  Vt.  42S. 

*  Arthur  v.  Willius,  44  Minn* 
409;  I.  e.  46  N.  W.  Kep.  851. 

'  Gem  Laws  Minn.  1873,  ch.  11. 

'  Mohr  V,  Minnesota  Elevator  Oo., 
«  Minn.  343;  ».  c.  41  N.  W.  Rep. 
li'74.  It  was  ervident  in  this  case,  not 
ooly  from  the  bnAness  carried  on  by 


the  oorporatiozLy  but  from,  the  articles 
themaelvesi  that  the  scheme  of  incor- 
poration involved  an  attempt  to  evade 
the  individnal  liability  imposed  by  the 
constitution.  Compare  State  v.  Min- 
nesota Thresher  Man.  Co.,  40  Minn* 
218;  $.  e.  41  N.  W.  Bep.  1020. 
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g  9013.  Statates  Creating  IndiYidnal  liability  Oonatrned 
Strictly.  —  The  courts  of  several  of  the  States  have  adopted 
the  rule  that  statutes  creating  an  individual  liability  on  the 
part  of  stockholders  to  pay  the  debts  of  the  corporation  are 
in  derogation  of  the  common  law,  and  hence  to  be  strictly 
construed;^  or,  as  Thompson,  C.  J.,  expressed  it,  '*not  to  be 
extended  by  implication.''  "It  is  not  to  be  forgotten/'  added 
this  careful  judge,  "that  this,  as  a  rule,  has  no  place  where 
the  intent  is  manifest  from  the  words  of  the  law.'"  In  the 
leading  case  on  the  subject  in  Massachusetts,  Chief  Justice 


^  Gray  9.  Ooffin,  9  Gush.  (Mass.) 
192, 199;  Dane  v.  Dane  Man.  Ck>.,  14 
Gray  (Mass.),  488;  Goffin  v.  Bich,  45 
Me.  607,  511;  «.  c.  71  Am.  Dec.  559; 
Moyer  9,  Pennsylvania  Slate  Go.|  71 
Pa.  St.  293;  Appeal  of  Means,  85  Pa. 
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V.  Lord,  77  N.  Y.  1;  «.  c.  6  Abb.  N.  0. 
(N.  Y.)  258;  reversing  16  Hun,  869. 

'  Moyer  v.  Pennsylvania  Slate  Go., 
71  Pit.  St.  298. 


CONSTRUCTION  OF  STATUTES.     [3  Tliomp.  Corp.  §  3014. 

Shaw,  in  reaching  this  conclusion^  reasoned  thus:  ''To  create 
any  individual  liability  of  members  for  the  debt  of  a  corpora- 
tion, a  body  politic  created  by  law,  and  regarded  as  a  legal 
being,  distinct  from  that  of  all  the  members  composing  it, 
and  capable  of  contracting  and  being  contracted  with  as  a 
person,  is  a  wide  departure  from  established  rules  of  law, 
foanded  in  considerations  of  public  policy,  and  depending 
solely  upon  provisions  of  positive  law.  It  is,  therefore,  to  be 
cwMtrued  BtricUyj  and  not  extended  beyond  the  limits  to  which 
it  is  plainly  carried  by  such  provisions  of  statute."  *  Apply- 
ing this  rule  of  construction,  under  a  statute  providing  that 
the  person  or  property  of  a  stockholder  was  not  thereafter  to 
betaken  upon  an  execution  issued  against  the  corporation, 
"unless  a  summons  in  the  action  was  left  with  the  stock- 
holder," it  was  held  that  if,  pending  the  determination  of  the 
question  of  the  liability  of  a  stockholder  who  had  been  sum- 
moned, he  should  die,  the  proceeding  could  not  be  revived 
against  hie  executor:^  a  holding  which  affords  a  gross  illustra- 
tion of  the  doctrine  of  strict  construction.* 

§  9014.  Doctrine   of  Strict   Construction   Denied.  —  The 

view  of  the  preceding  cases  has  no  foundation,  either  in  sense 
or  in  justice,  to  rest  upon.  If  the  Legislature  does  not  see  fit 
to  clothe  the  adventurers  in  the  enterprise  with  the  franchise 
of  being  a  corporation,  and  they  nevertheless  conjoin  their 
capital  in  the  business  venture,  they  must  answer  individually 
and  as  partners  for  the  debts  thereby  incurred.  The  fran- 
chise of  being  a  corporation,  which  gives  them  this  immunity 
from  paying  their  debts  beyond  the  contribution  which  they 
originally  make  to  the  enterprise,  is  a  mere  favor  or  benefaction 
from  the  State,  which  the  State  can  give  or  withhold  at  pleas- 
ure. This  being  so,  it  is  plain  that  the  State  can  give  to  them 
the  other  incidents  or  franchises  of  a  corporation,  while  with- 
holding this  from  them,  and  without  subjecting  them  to  any 

>  Gray  v.  OofBn,  9  Chuh.  (Mass.)  192, 199. 
'  Dane  v.  Dane  Man.  Go.,  14  Gray  *  See  to  the  contrary,  both  as  to 

(MasB.),  488.  8ee,  also,  Ripley  «.  reasoning  and  conclnsion,  post,  i  3320. 
Sampson,  10  Pick.  (Maes.)  871. 
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hardship  or  doing  them  any  wrong.     It  is  therefore  a  total 
confusion  of  sense  and  justice  to  saj  that,  because  the  State 
sees  fit  to  clothe  a  body  of  coadyenturers  with  all  the  inci- 
dents of  a  corporation  except  this  one,  its  refusal  to  clothe 
them  with  this  one  calls  for  any  deviation  in  their  favor  from 
the  plain  sense  of  the  statutes  in  construing  them.     How  cau 
a  statute  demand  a  strict  construction  which  subjects  corpo- 
rate adventurers  to  the  common  lot  of  other  business  adven- 
turers, partners  and  individuals,  upon  whom  the  State  has 
not  seen  fit  to  confer  extraordinary  privileges?     Whether  the 
doctrine  that  courts  are  at  liberty,  in  any  case^  to  construe  a 
statute  strictly,  is  sound,  must  obviously  depend  on  what  is 
understood  by  the  term  "  strict  construction.''    If  we  are  to 
understand  by  it  that  where  a  statute  is  in  derogation  of  the 
common  law,  and  its  terms  obscure  or  ambiguous,  courts  will 
not  presume  that  the  Legislature  intended  to  repeal  the  rules 
of  the  common  law  any  further  than  its  language  necessarily 
imports,  then  the  rule  is  harmless;  for  it  means  nothing  fur- 
ther than  that  it  is  the  duty  of  the  courts,  in  every  case,  to 
ascertain  and  carry  out  the  will  of  the  Legislature.     But  if  it 
means  that  courts  are  at  liberty,  in  any  case,  to  refuse  to  give 
full  effect  to  the  intention  of  the  Legislature,  where  that  inten- 
tion is  plain,  or  even  where  it  is  probable,  for  no  other  reason 
than  that  the  statute  invades  the  common  law,  then  it  is 
manifestly  a  rule  which  has  no  place  in  the  American  system 
of  jurisprudence.     Such  a  rule  of  construction  is  obnoxious 
to  the  charge  of  judicial  legislatioUf  which  obviously  consists 
not  less  in  partially  repealing  existing  statutes  by  unfriendly 
rules  of  construction,  than  in  supplementing  them  by  amend- 
atory rules  supposed  by  the  courts  to  be  needful.     It  is  a  suf- 
ficient objection  to  all  attempts  of  this  kind  to  say  that  they 
involve,  in   every   case,   an   usurpation   of  authority.     The 
powers  of  the  different  departments  of  the  American  State 
governments  are  strictly  defined  and  separated  by  written 
constitutions;  and  no  power  of  this  nature  has  been  com- 
mitted to  the  judiciary.     In  England,  where  the  Parliament 
was  theoretically  supreme,  and  where  it  was,  hence,  beyond 
the  power  of  the  judicial  courts  to  declare  an  act  of  Parlia- 
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ment  yoid,  this  rale  afforded,  perhaps,  the  only  means  which 
the  courts  possessed  of  checking  raeh  and  hasty  invasions  of 
the  judge-made  law.  But  in  this  country,  where  the  powers 
of  our  Legislatures  are  limited  by  written  constitutions,  which 
limitations  are  enforced  by  the  courts,  and  where  the  courts 
have  not  hesitated  to  declare  that  there  are  certain  implied 
restraints  on  legislative  authority  in  every  free  country,^  the 
same  reasons  for  the  rule  would  seem  not  to  exist.  In  fact, 
the  rule  in  this  country  seems  gradually  falling  into  disuse, 
and  it  may  safely  be  aflSrmed  that,  where  a  statute  is  not 
inhibited  by  tbe  written  constitution,  nor  a  palpable  invasion 
of  common  right,  the-  courts  will  always  so  construe  it  as  to 
give  full  effect  to  the  intention  of  the  Legislature. 

§  a015b   Cases    Sopportinsr   a    Remedial   Gonstmction.  — 

Decisions  are  not  wanting  which  support  the  theory  of  a 
remedial  construction.'  If  the  purpose  of  the  Legislature  is  to 
keep  in  view  the  conserving  of  the  rights  of  creditors,  and  to 
oblige  business  adventurers  to  pay  their  honest  debts,  it  is 
difficult  to  see  how  a  court  can  come  to  any  other  conclusion, 
eyen  where  the  theory  is  admitted  that  a  court  is  at  liberty  to 
construe  a  statute  strictly.  Mr.  Justice  Story,  at  circuit,  took 
this  view  of  the  Massachusetts  statute  of  1821,  which  made 
each  stockholder  severally  liable  for  all  the  corporate  debts,  in 
the  following  terms:  ''  Every  person  who  shall  become  a  mem- 
ber of  any  manufacturing  corporation  which  may  be  hereafter 
established  in  this  Commonwealth,  shall  be  liable,  in  his  indi- 
vidual capacity,  for  all  debts  contracted  during  the  time  of  his 
continuing  a  member  of  such  corporation."  He  pronounced 
this  statute  **  confessedly  remedial.''  * 


^  Oalder  v.  BuU,  8  Dall.  (U.  8.) 
S86;  Wilkinson  v.  Leland,  2  Pet.  267, 
866;  Loan  Asso.  v.  Topeka,  20  WaU. 
(U.  8.)  055,  663. 

*  Van  Hook  «.  Whitlock,  2  £dw. 
Gh.  (N.  T.)  804,  310;  Lane  v.  Morris, 
SGa.468,  475. 

'  Ourver  v.  Braintree  Man.  Co.,  2 
Story  (U.  8.),  432,  487.    The  reason- 


ing of  the  Sapreme  Court  of  Rhode 
Island,  on  a  bank  charter  making 
the  stockholders  individually  liable 
for  all  losses  of  the  capital,  etc.,  dis- 
tinctly imparts  a  remedial  construo- 
tion  in  favor  of  creditors.  Atwood 
V.  Rhode  Island  Agricultural  Bank,  7 
R.  I.  876. 
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§  d016.  Rule  of  Faithful  or  Sensible  Constractioii.  —  All 

interpretation  is  or  should  be  a  faithful  effort  to  find  out  the 
true  meaning  of  the  author  of  the  instrument,  in  its  applica- 
tion to  the  matters  under  consideration.  The  doctrine  of  strict 
construction  is,  as  carried  out  in  many  judicial  decisions,  an 
abnegation  of  this  principle, — a  manifest  attempt  on  the  part 
of  the  courts  to  find  out  some  reason  for  refusing  to  administer 
the  law  which  the  Legislature  has  enacted.  The  principle, 
therefore,  involves  a  species  of  judicial  dishanestyf  which  is  a 
reproach  to  any  system  of  case-made  law,  and  an  imputation 
upon  the  judges  who  have  made  and  who  administer  it.  All 
statutes,  including  those  which  are  called  penaly  are  really 
remedial.  They  are  enacted  to  remedy  mischiefs;  and  those 
which  add  the  sanction  of  penalties  merely  indicate  a  stronger 
purpose  on  the  part  of  the  Legislature  to  suppress  the  mischief 
and  advance  the  remedy.  It  will,  therefore,  be  the  effort  of 
judges,  if  they  really  mean  to  be  honest,  and  to  put  aside  the 
functions  of  legislators,  to  construe  all  statutes,  whether  they 
are  regarded  as  penal  or  as  remedial,  according  to  the  meaning 
of  the  Legislature,  as  found  in  the  language  of  the  instrument. 
One  court  has  aptly  expressed  this  rule  by  saying,  in  a  case 
where  it  was  sought  to  charge  stockholders  with  a  statutory 
liability,  that  it  is  the  better  way  to  read  the  provisions  of  the 
statute  as  the  court  thinks  they  were  intended  to  be  read,  and 
then  to  apply  them  to  the  actual  facts.  **  In  pursuing  this 
course,"  said  Graves,  J., ''  we  must  suppose  that,  the  mind  of 
the  Legislature,  being  specially  drawn  to  the  subject  of  depart- 
ing from  the  regulations  of  the  common  law  in  regard  to  the 
liability  of  corporators,  and  conceiving  a  purpose  to  make  cer- 
tain members  responsible  for  company  liabilities,  the  extent 
of  the  departure  and  the  class  of  liabilities,  if  less  than  all, 
and  the  limitations  and  conditions,  if  any,  would  naturally  be 
indicated  with  some  distinctness,  and  we  should  expect  to  find 
in  the  terms  and  arrangements  of  the  statute,  without  strain- 
ing or  refinement,  the  real  sense  of  the  Legislature.  Whether, 
in  our  judgment,  the  Legislature  went  too  far,  or  did  not  go  far 
enough,  is  not  for  us  to  consider.  The  scope  of  our  duty  is  to 
ascertain  just  how  far  the  law-makers  went,  and  then  to  pause 
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precisely  where  they  did.  In  studying  the  provisions  here, 
with  this  object,  we  are  forced  to  think  that  the  expressions 
used  to  denote  the  conditions  of  the  stockholder's  liability  are 
to  be  taken  in  their  natural  and  ordinary  sense.''  ^  ''  We  must/' 
said  Kent,  J.,  in  a  case  arising  under  a  similar  statute, ''  take 
the  law  as  we  find  it,  and  construe  it  according  to  its  plain 
import.  We  cannot  go  beyond  this,  and  base  our  decision 
upon  arguments  drawn  from  expediency,  or  from  what  we 
might  deem  inconveniences,  or  even  hardships."  *  "  It  is  only 
when  the  words  of  a  statute  are  obscure  or  doubtful,"  said  the 
same  court  in  another  case,  ^*  that  we  have  any  discretionary 
power  in  giving  them  a  construction,  or  can  take  into  consid- 
eration the  consequences  of  any  particular  interpretation."  ^ 
In  a  similar  case  in  Georgia,  Lumpkin,  J.,  said:  **  It  is  not 
for  this  court  to  add  to  or  take  from  the  words  of  the   act. 

We  are  content  to  incur  the  reproach  implied   in 

the  old  saw,  that  he  who  sticks  to  the  letter  of  the  statute 
looks  only  skin-deep  into  its  meaning.  If  the  color  clearly 
indicates  the  species  to  which  it  belongs,  we  care  not  to  extend 
our  researches  any  further.  We  reiterate  our  abhorrence  of 
judicial  legislation.  The  first,  last,  and  only  inquiry  of  courts 
should  be.  What  saith  the  law?  —  and,  when  the  response  is 
received,  fearlessly  to  administer  it,  leaving  it  to  the  Legis- 
lature to  cure  such  defects  as  time  may  have  produced  or 
experience  detected."  *  Further  on,  the  same  learned  judge 
discussed  the  purposes  of  the  Legislature  in  making  each 
stockholder  of  a  bank  liable  to  redeem  his  pro  rata  of  its  out- 
standing  circulation,  and  pronounced  it  "  a  most  commendable 
poUcy";  and  said,  '*  it  is  not  for  us  to  hinder  and  thwart  its 
salutary  operation."* 


>  Bohn  V.  Brown,  88  Mich.  257. 
The  Snpieme  Court  of  Oalifonua, 
called  upon  to  expound  such  a  statute, 
proceeded  to  give  it  what  was  deemed 
"a  jost  and  reasonable  construction." 
Mokdmnne  Hill  Ac.  Oo.  v.  Wood- 
bory,  14  Oal.  265;  Davidflon  «• 
Bankin,  84  Oal.  603,  605. 

» Ingalls  V,  Oole,  47  Me.  530,  540. 

'  Coffin  V.  Rich,  45  Me.  507,  511 ; 


f.  c.  71  Am.  Dec.  559,  per  Davis,  J. 
"  If  the  meaning  of  statutes  is  doubt- 
ful, the  consequences  are  to  be  con- 
sidered in  the  construction  of  them ; 
but  if  the  meaning  be  plain,  no  con- 
sequences are  to  be  regarded,  for  that 
would  be  assuming  Ic^slative  author- 
ity."   4  Bac.  Abr.  652. 

*  Lane  v.  Morris,  8  Ga.  468,  475. 

»  Ibid.,  478. 
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g  d017.  Bach   Statates,   if   Penal,   Strictly   Construed. — • 

There  is,  in  the  opinion  of  courts,  more  reason  for  the  exist- 
ence of  a  rule  of  strict  construction  under  statutes  which  seek 
to  charge  stockholders  with  liability  for  the  debts  of  the  cor- 
poration because  of  the  omission  to  perform  some  specific  act 
(as  in  the  cases  below  quoted),  for  in  such  cases  the  statutes 
are  penal  in  their  nature.^  But  even  here  it  is  believed  that 
the  rule,  properly  understood  and  applied,  so  as  not  to  tran- 
scend the  scope  of  judicial  power,  goes  no  further  than  to  hold 
that,  where  the  statute  is  penal,  courts  will  hesitate  more  about 
enlarging  the  meaning  of  doubtful  terms  than  where  it  is 
remedial.  Thus,  under  a  statute  making  directors  liable  in 
their  individual  capacity  for  debts  of  the  corporation  con- 
tracted during  their  administration,  above  the  amount  of  the 
capital  stock  paid  in,  where  a  stockholder  had  been  compelled 
to  pay  debts  of  the  corporation,  the  directors  were  not  liable 
over  to  him,  nor  were  they  liable  to  any  person  unless  the  in- 
debtedness existing  at  one  time  exceeded  the  amount  of  stock 
paid  in.*  But  there  is  ordinarily  but  little  room  for  the  appli- 
cation of  this  supposed  principle;  since,  as  a  general  rule,  stat- 
utes creating  an  individual  liability  on  the  part  of  the  members 
of  a  corporation  to  pay  its  debts  are  not  penal}  They  fall 
within  the  elementary  conceptions  of  a  remedial  statute.  The 
mischief  to  be  remedied  is  the  wrong  of  business  adventurers 
being  allowed  to  contract  debts  without  paying  them;  and  it 
is  the  obvious  duty  of  courts  of  justice  (unless  they  are  mis* 
named)  so  to  construe  such  a  statute  as  to  suppress  the  mis- 
chief and  advance  the  remedy. 

§  3018.  What  Statutes  of  Individual  Liability  Penal  and 
what  not.  —  It  has  been  held  that  a  statute  making  stock- 
holders individually  liable  for  certain  contracts  which  it  ea> 
pressly  forbids  the  corporation  to  make,  is  not  to  be  regarded 
as  making  them  liable  as  on  contract,  but  creates  a  liability 

*  Qftrrisen  v.  Howe,  17  N.  Y.  458,         *  Saltier  «.  Woodson,  19  Mo.  827. 
466;  Cable  v.  McOone.  26  Mo,  871;         *  Pof<,  H  8040,  8060. 
*,  e.  72  Am.  Dec  214, 
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in  the  nature  of  a  penaUyJ  So,  a  statute  making  the  stock- 
holders  liable  to  pay  the  debts  of  the  corporation  contracted 
while  it  is  in  default  in  publishing  a  notice  of  the  state  of  its 
affairs  therein  provided  for^  has  been  held  to  be  penal  in  its 
character.^  As  the  Legislatures  have  for  the  most  part  thrown 
down  the  bars  to  the  creation  of  corporations,  in  some  States 
allowing  corporations  to  be  formed  for  the  prosecution  of  any 
lawful  business,'  the  judges  in  later  cases  have  more  sensi- 
bly felt  the  necessity  of  upholding  statutes  enacted  to  protect 
the  creditors  of  such  bodies  from  the  dishonesty  of  their 
managers.  They  are,  at  least,  substantially  agreed  in  one 
thing:  that  an  ordinary  double  or  individual  liability  imposed 
upon  a  stockholder  for  the  debts  of  the  corporation  is  not  in 
ihe  nature  of  a  penalty ^  but  springs  out  of  contract} 

§  3019.  Statute  Sapplantingr   One  More   Onerous. — The 

role  that  such  statutes  will,  in  general,  be  strictly  construed 
in  favor  of  stockholders  implies  that  if  the  statute  was  designed 
to  relieve  stockholders  of  an  onerous  burden  imposed  by  a 
previous  statute,  it  will  be  entitled  to  be  construed  remedially 
in  their  favor.  Such  was  the  construction  placed  upon  a 
statute  of  Illinois,  relieving  members  of  plank-road  companies 
from  liability  beyond  the  amount  of  stock  subscribed.*  Such, 
also,  was  the  rule  applicable  to  a  statute  of  Massachusetts, 
requiring  stockholders  to  be  summoned,  in  suits  against  the 


>  Lawler  v.  Bart,  7  Ohio  St.  340. 
To  similar  effect,  Sturges  v.  Burton,  S 
Ohio  St.  215;  «.  e.  72  Am.  Dec.  582; 
Bird*.  Hayden,  1  Rob.  (N.  Y.)  383; 
1.  e.  2  Abb.  Pr.  (n.  b.  )  61 ;  post,  i  4175, 

'  Cable  V.  McGune,  26  Mo.  371 ;  «. 
c,  72  Am.  Dec.  214.  See,  also,  Sayles 
e.  Brown,  40  Fed.  Bep.  8 ;  post,  i  4221, 
etuq. 

*  Ante,  §  164. 

'  Hodgson  V.  Oheever,  8  Mo.  App. 
S18;  Manville  v.  Edgar,  Id.  324 ;  Bag- 
ley  9,  Tyler,  43  Mo.  App.  195;  Norris 
V.  \YreDchsll,  34  Md.  482 ;  Anltman's 
Appeal,  98  Pa.  St.  606.    See,  as  show- 


ing that  the  liability  is  eontraetudl, 
Wright  V.  McOormack,  17  Ohio  St.  86; 
Brown  v.  Hitchcock,  36  Ohio  St.  667 ; 
Hawkins  v.  Furnace  Co.,  40  Ohio  St. 
507 ;  Hawthorne  v.  Oalef ,  2  Wall.  (U. 
S.)  10.  Bat  see  Rice  v.  Merrimack 
Hosiery  Co.,  56  N.  H.  114,  where  the 
court,  in  refusing  to  enforce  the  lia- 
bility of  stockholders,  in  an  Ohio  cor- 
poration, for  all  debts  due  to  laborers, 
declared  it  to  be  a  "  mere  creature  ol 
statute,  haying  none  of  the  elements 
of  contract,  whether  express  or  im- 
plied." 

*  Gay  V.  Keys,  80  JXL  413. 

2173 


3  Thomp.  Corp.  §  3020.]     liability  of  stockholdsbs. 


corporation,  when  it  was  sought  to  charge  them  personally, 
and  permitting  them  to  appear  and  defend;  whereas  the  pre« 
vioua  law  allowed  the  creditor,  upon  a  mere  judgment  against 
the  corporation,  to  levy  on  the  body  and  goods  of  any  stock- 
holder, although  he  had  not  previously  had  an  opportunity 
to  contest  the  question  of  his  liability.^ 

§  9020.  Statutory  Bemedy  to  be  Followed.  —  The  rule  of 
strict  construction^  already  alluded  to,*  exacts  that  the  remedies 
prescribed  by  statutes  creating  an  individual  liability  on  the 
part  of  ofScers  and  members  of  corporations  for  the  corporate 
debts  must  be  strictly  followed;  and  such  is  the  general  doc- 
trine.* But  this  rule  of  practice  does  not  necessarily  imply  a 
rule  of  strict  construction.  It  may  be  made  to  rest  on  the 
ground  that  neither  at  law  nor  in  equity,  except  as  heretofore 
pointed  out,'  are  the  members  of  a  corporation  liable  to  pay 
the  debts  of  the  company;  that  these  statutes  are  hence  to  be 
regarded  as  creating  a  new  right,  and  prescribing  a  remedy  to 
enforce  the  same,  in  which  case  the  familiar  rule  is  that  the 
particular  remedy  must  be  pursued.*  But  if  they  are  to  be 
regarded  as  merely  preserving  an  old  right,  by  withholding  from 
the  incorporated  associates  the  immunity  from  personal  liabil- 
ity which  is  generally  granted,  and  by  continuing,  to  the 


^  Holyoke  Bank  t;.  Goodman  Paper 
Co.,  9  Gush.  (Mass.)  676,  582. 

•  AnU,  §  8013. 

'  Ohamberlin  t;.  Hugaenot  Co.,  118 
Mass.  532,  536;  Priest  t;.  Essex  Hat 
&c.  Co.,  115  Mass.  680;  Ripley  t;. 
Sampson,  10  Pick.  (Mass.)  371; 
Knowlton  v,  Ackley,  8  Gush.  (Mass.) 
93,  97 ;  Grose  v.  Hilt,  36  Me.  22 ;  Bas- 
sett  V.  St.Alban'sHotel  Go.,  47  Vt.  313 ; 
Windham  Prov.  Inst.  i;.  Spragae,  43 
Vt.  502;  Dauchy  v.  Brown,  24  Vt. 
197;  Diven  v.  Lee,  36  N.  Y.  302;  «.  c. 
34  How.  Pr.  197 ;  Youghiogheny  Shaft 
Oo.r.  Evans,  72  Pa.  St.  331,  334; 
Lowry  v.  Inman,  46  N.  Y.  119;  Peck 
V.  Goalfield  Goal  Go.,  3  111.  App. 
619;  Fourth  Nat.  Bankt;.  Franklyn, 
120  U.  8.  747 ;  Erickson  v.  Nesmith, 
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15  Gray  (Mass.),  221 ;  Kelton  v.  Phil- 
lips, 3  Met.  (Mass.)  61;  Leland  v. 
Marsh,  16  Mass.  389;  Ghild  t;.  Goffin, 
17  Mass.  74;  Andrews  v.  Gallender, 
13  Pick.  (Mass.)  484 ;  Moies  v.  Sprague, 
9  R.  I.  541 ;  Savings  Asso.  t;.  O'Brien, 
51  Hun  (N.  Y.),  45.  Gompare  Pollard 
V.  Bailey,  20  Wall.  (U.  S.)  520;  Terry 
V.  Little,  101  U.  S.  216 ;  Stone  v.  Wig- 
gin,  5  Met.  (Mass.)  316. 

*  See  arUe,  $  2925. 

•  Brinham  v.  Wellersburg  Goal  Go., 
47  Pa.  St.  43,  49;  Dauchy  v.  Brown, 
24  Vt.  197 ;  Erickson  v.  Nesmith,  15 
Gray,  222;  Pollard  v.  BaUey,  20  Wall. 
(U.  S.)  520;  Allen  v.  Walsh,  25  Minn. 
543;  Johnson  v.  Fischer,  30  Minn. 
173 ;  Fourth  Nat.  Bank  t;.  Francklyn, 
120  U.  S.  747,  766. 
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extent  prescribed ,  their  personal  liability  to  pay  their  joint 
debts  the  same  as  partners  are  liable,  then  it  remains  that  the 
remedy  prescribed,  being  atattUory  and  special^  must  be  fol- 
lowed.^ And  this  is  consistent  with  the  conclusion  that  if  the 
constitutional  ordinance  or  statute  creating  the  personal  liabil- 
ity points  out  no  cemedy,  then  the  proper  remedy  must  be 
sought  for  in  the  principles  of  the  common  law  or  of  equity.' 

§  3021.  Not  Construed  as  Betroactiye.  —  It  is  familiar  law 
that  a  statute  will  not  be  construed  as  having  a  retroactive 
effect,  unless  the  intention  of  the  Legislature  that  it  shall  be 
so  construed  appears  unmistakably  in  its  terms.'  This  rule, 
of  course,  holds  in  the  interpretation  of  a  statute  imposing  a 
liability  upon  stockholders,  which  did  not  previously  exist, 
to  pay  debts  of  the  corporation,*  or  diminishing  such  lia- 
bility.* If  such  were  the  meaning  of  the  statute,  it  would, 
according  to  some  holdings,  be  unconstitutional,  as  impairing 
the  obligation  of  contracts.'  But  it  has  been  held  that  such 
a  statute  may  well  be  held  to  operate  upon  existing  corporations^ 
though  not  as  to  past  transactions/ 


>  Hoard  v.  WUcox,  47  Pa.  St.  61, 
S7. 

*  Hoaaeholders  v.  Kansas,  88  Mo. 
488;  GmnmmgB  v.  Winn,  89  Mo.  61 ; 
Wtodham  Ptoy.  Inst.  v.  Sprague,  43 
Vt.602. 

*  Seamana  v.  Garter,  16  Wis.  648; 
f .  e.  82  Am.  Dec.  696 ;  Palmer  t;.  Oonly, 
4  Denio  (N.  Y.),S74;  Hitchcock  «. 
Way,  6  Ad.  A  £.  943;  Paddon  v, 
BarUett,  3  Ad.  4c  £.  884;  OoUege  of 
Physidans  v.  Harrison,  9  Bam.  &  0. 
524;  Whedon  v.  Gorham,  38  Conn. 
408, 412 ;  Simonda  v.  Estate  of  Powers, 
28  Vt.  364;  Perrin  v.  Sargeant,  33  Vt. 
84. 

*  Coffin  V.  Rich,  46  Me.  607;  s.  e. 
71  Am.  Bee  669 ;  Carroll  v.  Hinkley, 
46  Me.  81 ;  Hathom  v.  Towle,  46  Me. 
302. 

*  Qroee  V.  Hilt,  36  Me.  22. 

*  See  jKwC,  i  S032;  and  compare 
4a(M0. 


^  Gray  «•  Coffin,  9  Cush.  (Mass.) 
192,  200,  construing  a  statute  exoner- 
ating executors,  etc.,  from  liability, 
and  making  the  estates  in  their  hands 
liable.  A  doubtful  interpretation  of 
a  statute  imposing  personal  liability 
on  stockholders  in  behalf  of  laborers 
and  other  such  persons,  restrained 
the  words,  ''the  stockholders  in  all 
companies  incorporated  in  pursuance 
of  the  act  to  which  this  is  a  supple- 
ment," so  as  to  make  them  mean  in 
all  companies  hereafter  incorporated. 
Megargee  t;.  Wakefield  Man.  Co., 
48  Pa.  St.  442.  On  the  contrary,  a 
general  statute  of  Illinois  providing 
that  **  the  trustees  and  corporators  of 
any  company  organized  under  this 
act  shall  be  severally  liable  for  all 
debts  or  responsibilitieB  of  such  com- 
pany to  the  amount  by  him  at  them 
subscribed,  until  the  whole  amount  of 
the  capital  stock  of  such  company 
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§  3022.  liiability  Govemed  by  Statute  in  Force  when  Oebt 
Created.  —  It  follows  that  the  statutory  liability  of  a  stock- 
holder for  the  debts  of  the  corporation  is  to  be  determined 
according  to  the  law  in  force  when  the  debt  was  contracted^ 
and  not  by  a  subsequent  statute,  although  the  latter  statute  was 
enacted  before  the  particular  stockholder  became  such,  and 
although  it  lessens  the  liability  of  stockholders  to  creditors. 
The  reason  rests  upon  the  doctrine  often  asserted,  that  when  a 
statute  imposes  upon  stockholders  an  individual  liability  for 
corporate  debts,  whether  to  a  limited  or  unlimited  extent,  this 
liability  enters  into  the  contract  of  subscription  by  each  stock- 
holder, and  forms  a  part  of  the  security  of  the  creditors  of  the 
corporation  when  the  debts  are  contracted,  as  fully  as  if  it  had 
been  incorporated  in  the  contract,  and  had  been  signed  by  the 
several  subscribers  for  such  stock  or  by  its  transferees.^ 

§  9023.  Statutory  Descriptions  of  the  Persons  ChargpeaMe 
as  Stockholders.  —  It  is  scarcely  necessary  to  say  that  under 
any  theory  of  statutory  construction, — strict  or  liberal,  penal 
or  remedial, — no  one  can  be  charged  with  a  statutory  liability 
as  a  stockholder  who  does  not  come  within  the  description 
given  in  the  statute  of  the  persons  chargeable.*  When,  there- 
fore, an  executor  had  invested  the  funds  of  an  estate  in  the 
stock  of  a  bank,  without  any  authority  derived  from  the  will 
or  from  the  law, — it  was  held  that  this  did  not  make  the  estate 
of  the  decedent  a  stockholder  within  the  meaning  of  such  a 
statute.'  Where  the  statute  had  imposed  a  superadded  indi- 
vidual liability  upon  stockholders,  but  an  amended  act  was 
passed  providing  that  "  any  subscriber/'  "  shall  not  be  respon- 
sible beyond  the  actual  amount  of  stock  so  by  him  sub- 
scribed, and  so  much  of  said  law  as  conflicts  herewith,  be  and 
the  same  is  hereby  repealed," — it  was  held  that  the  word 
''  subscriber"  in  the  amendatory  act  should  be  interpreted  to 

shall  have  been  paid  in,  and  a  certifi-  Donnell,  92  Ala.  887;  t.  e.  9  Somth. 

cate  thereof  recorded,"  is  oonstnied  Bep.  149;    Gibbs  v.  Davis,  27  Fla. 

as  applying  to  companies  organised,  631,  556;  «.  e.  8  South.  Rep.  dSS. 

before  its  passage,  under  special  cbar^  '  Diven  v.  Lee,  36  N.  Y«  302;  jl  c* 

tera.    Arenz  v.  Weir,  89  lU.  25.  84  How.  Pr.  (N.  Y.)  197. 

^  National  Oommexcial  Bank  v.  Mo-  '  Ibid. 
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iBcfaide  aU  sioekhoIderB,  not  only  those  who  were  original 
sabscribers  to  the  atock,  but  those  who  became  owners  of  it 
by  tranafer.  The  amendatory  act,  having  been  intended  to 
relieve  against  an  acknowledged  hardship  caused  by  the  harsh 
provisions  of  the  original  act,  demanded,  in  the  view  of  the 
court,  a  liberal  interpretation.'  The  phrase  ''aU  the  mem- 
bers,'' in  a  statate  of  individual  liability,  has  been  held  to 
embrace  all  persons  who  are  members  at  the  time  when  the  lia- 
hUUy  is  to  be  enforced.  In  the  reasoning  of  the  court,  those 
who  became  stockholders  subsequent  to  the  date  of  the  con- 
tnet  sought  to  be  enforced  against  them  are  as  fully  members 
of  the  company  as  are  the  earlier  associates.  The  term  ''  mem- 
bers" is  held  to  include  all  the  actual  stockholders;  for  stock- 
holders joining  the  company  take  with  their  membership  not 
only  all  the  benefits,  but  all  the  responsibilities  which  attach 
to  that  relation.' 

8  SCMMU  Words  Importingr  a  Superadded  Individual  lia- 
bflltj  to  the  Amount  of  Stock  Held.  —  The  provision  of  the 
Alabama  Constitution  of  1868,  making  a  stockholder  "  liable 
to  the  amount  of  stock  held  or  owned  by  him,"  and  that  of 
the  Alabama  Code  of  1867,.  section  1760,  making  stockholders 
liable  "  to  the  extent  of  their  stock,"  were  held  to  create  a  per- 
8(mal  or  individual  liability  against  corporate  stockholders, 
not  only  to  the  extent  of  their  unpaid  stock,  but  for  an 
additional  sum  equal  to  the  amount  of  such  stock.' 

§  8025.  Whether  Release  of  Corporation  under  Insolvent 
Law  Beleases  Shareholders*  —  It  was  held  by  the  Supreme 
Court  of  Minnesota,  reasoning  on  general  principles,  that  a 
judgment  discharging  a  corporation  from  its  debts,  under  the 
insolvency  law  of  that  State,^  releases  and  discharges  the 
stockholders  from  the  individual  liability  imposed  upon  them 
by  a  provision  of  the  constitution.    About  two  weeks  after  this 

^  Gay  9.  Keys,  SO  Ul.  418,  420.  *  MeDonneU    v.    Alabama    Gold 

'  Gortis  9.  Carlow,  12  Met.  (Mass.)  Life   Ins.  Ck>.,  85  Ala.  401 ;  «.  c  6 

1  8ee,alfla,Longle7«»Litti«,26Me.  8o«th.  Rep.  120. 

182;  JNMt,  «  3060.  «  Minn.  Laws  of  1881,  ch.  148. 

137  2177 


3  Thomp.  Corp.  §  3027.]    liability  of  stockholders. 

decision  was  rendered,  the  Legislature  of  Minnesota  enacted 
a  statute,  providing  "that  the  release  of  any  debtor  under 
this  act  shall  not  operate  to  discharge  any  other  party  liable  as 
surety,  grantor,  or  otherwise,  for  the  same  debt."*  It  was 
assumed  in  one  case,*  and  held  in  another,*  that  the  statute 
prevented  the  individual  liability  of  stockholders  from  being 
released  by  the  discharge  of  the  corporation  under  the  insol- 
vent law.  The  court  rested  its  conclusion  upon  the  use  of  the 
words  ''  or  otiierwise,"  and,  having  regard  to  the  circumstances 
under  which  the  statute  had  been  enacted,  refused  to  restrain 
those  words  to  the  meaning  of  the  preceding  words  in  the  sen- 
tence, under  the  so-called  rule  of  ejuadem  generis. 

§  3026.  Indivldnal  Uablity  Suryires  in  Personal  Rep- 
resentative.—  Statutes  which  merely  impose  upon  stock- 
holders an  individual  liability  for  the  debts  of  the  corpora- 
tion, not  being  penal  in  their  nature,*  the  liability  thus 
created  does  not  die  with  the  stockholder,  but  survives,  and 
may  be  enforced  against  his  estate  in  the  hands  of  his  per- 
sonal representative.* 

§  3027.  Decisions  under  Particular  Statutes.  —  Some  of 
these  will  be  noted  in  the  margin.* 


^  Minn.  Laws  of  1889,  ch.  30. 

*  Tripp  v.  Northwestern  Nat.  Bank, 
41  Minn.  400;  i.e.  43  N.  W.  Rep.  60. 

*  WilUs  V.  Mabon,  48  Minn.  140; 
8.  c.  31  Am.  St.  Rep.  626;  50  N.  W. 
Rep.  1110. 

*  Pott,  ^  3317,  rt  teg. 

*  Cochran  v.  Wiechers,  119  N.  Y. 
399;  «.  c.  7  L.  R.  A.  553;  29  N.  Y. 
St.  Rep.  388;  23  N.  E.  Rep.  803; 
Bailey  v.  Hollister,  26  N.  Y.  112; 
Allen  V.  Fairbank,  40  Fed.  Rep.  188; 
Chase  v.  Lord,  77  N.  Y.  1 ;  Flash  t;. 
Conn,  109  U.  S.  371;  Richmond  v. 
Irons,  121  U.  S.  27.  To  the  contrary, 
see  Dane  v.  Dane  Man.  Co.,  14  Graj 
(Mass.),  488;  and  compare  Gray  v. 
Coffin,  9  CoBh.  (Mass.)  192,  200;  poU, 
4  8819. 
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*  That  Florida  Laws  1868,  ch.  1689, 
4  27,  were  superseded  by  Florida  Acts, 
1879,  ch.  3165,  $  9,  see  Gibbs  t;.  Davis, 
27  Fla.  531 ;  I.  e.  8  South.  Rep.  633. 
That  in  respect  of  liability  of  stock- 
holders, it  is  immaterial  whether  a 
savings  bank  was  organized  under 
Nevada  Gen.  Stots.,  H  948-974,  or 
under  the  General  Corporation  Act 
(Ihid.t  i^  802,  829),  see  Ross  v.  Bank 
of  Gold  Hill,  20  Nev.  191;  t.  c.  16 
Pac.  Rep.  243.  That  a  member  of  a 
joint-stock  company  is  not  person- 
ally liable  for  omitting  the  word  "  lim- 
ited" from  an  indorsement  of  his 
name  by  one  of  the  members,  unless 
he  participated  or  acquiesced  therein, 
see  Sellersville  Nat.  Bank  v.  Banks, 
9  Pa.  Co.  Ot.  92. 
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CHAPTER  XLVIII. 


OOirSTirUTIONAL  QUESTIONS  ARISING  UNDER  SUCH  STATUTES. 


SicBoir 

3031.  General   doctrine:     legislatiye 

alteration  of  the  charter  Toid. 
)03L  Statutes  imposing    individual 

liabilitj  nnconstitational   as 

to  existing  charters. 
30SS.  Statutes  imposing  liability  for 

future  debts. 
3034.  Exception  where  the  right  of 

repeal  is  reserved. 
SQ65.  Statutes  affecting  the  remedy 

merely,  not  invalid. 
3098.  What    statutes    taking    away 

remedies  against  stockholders 

have  been  held  valid. 


SsonoH 

8037.  Statutes  giving  a  new  or  addi- 
tional remedy  to  creditors* 

8058.  Waiver  by  stockholder  of  con- 

stitutional immunity. 

8059.  Invalidity  of  statutes  substitut- 

ing liability  of  corporation  for 
liability  of  members. 

8040.  Statutes  repealing  individual 
liability  laws,  if  retroactive, 
void. 

3041.  Otherwise  in  case  of  stockhold- 
ers subsequently  joining. 

8042.  Summary  remedies  not  uncon- 
BtitutionaL 


§  3031.  Gteneral  Doctrine:  LegrislatiTe  Alteration  of  the 
Charter  Void.  —  The  charter  of  a  corporation,  when  accepted, 
is  a  contract  between  the  corporation  and  the  State;  and,  unless 
the  right  of  legislative  supervision  is  reserved  therein,  any 
subsequent  act  of  the  Legislature,  which  impairs  any  of  the 
substantial  privileges  conferred  by  it,  impairs  the  obligation 
of  a  contract,  and  is  hence  in  oonflict  with  the  Constitution 
of  the  United  States,  and  void.^ 

§  3032.  Statutes  Imposinsr  Individual  Liability  Unconsti- 
tutional as  to  Bzistinff  Charters.  —  Statutes  and  State  con- 
stitutional ordinances  imposing,  without  their  consent,  an 
iudividual  liability  upon  stockholders  for  the  debts  of  the 


'  OoDflt.  U.  S.,  art.  1,  i  10;  Dart- 
mouth GoU^e  t;.  Woodward,  4  Wheat. 
(U.  8.)  518 ;  Wales  v.  Stetson,  2  Mass. 
l^  146: 8.  c.  3  Am.  Dec.  89;  Nichols  v. 


Bertram,  8  Pick.  (Mass.)  842 ;  Nichols 
o.  Somerset  dec.  B.  Co.,  48  Me.  356 ; 
po$tf  ch.  117,  art.  1. 
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corporation  are  unconstitutional!  in  so  far  as  they  operate 
upon  existing  charters  under  which  there  is  no  such  liability/ 
unless  in  the  original  charter,  or  in  some  statute  or  constitu- 
tional provision  existing  and  operative  at  the  time  of  its  pas- 
sage, a  power  on  the  part  of  the  Legislature  to  alter  the  charter 
is  reserved;*  and  this  rule  applies,  under  the  same  conditions, 
to  corporations  which  have  been  organized  under  general  laws.' 

§  S03S.  Statutes  Imposing  liability  for  Future  Debts.  — 

It  has  been  held  in  Maine  and  Massachusetts  that  a  statute 
which  makes  the  stockholders  of  an  existing  corporation  lia- 
ble for  the  future  debts  of  the  corporation,  or  which  discharges 
them  from  such  liability,^  does  not  infringe  the  chartered 
franchises  of  the  corporation,  but  merely  regulates  the  future 
relations  of  debtor  and  creditor,  and  is  hence  a  valid  exercise 
of  legislative  power.'  But  the  Massachusetts  court  holds  that 
such  a  statute  would  be  unconstitutional,  in  so  far  as  it  should 
attempt  to  create  an  individual  liability  for  debts  of  the  cor- 
poration already  contracted.'  The  view  that  a  distinction,  in 
respect  of  this  question,  can  be  taken  between  future  and  pcui 
debts  of  the  corporation,  is  believed  to  be  untenable. 

§  d034«  Xixception  where  tbe  Bigrbt  of  Repeal  is  Reserved. 

Where  the  Legislature  passes  a  general  statute  authorizing  the 
organization  of  corporations,  and  provides  for  an  exemption 
from  individual  liability  on  the  part  of  their  members,  and, 
in  the  statute,  reserves  the  right  to  alter  or  repeal  it,  this  is  a 


'  Steacy  t;.  Little  Rock  &c.  R.  Co., 
6  Dill.  (U.  S.)  348  (State  conatitu- 
tional  ordinance);  Ireland  v.  Pales- 
tine <fcc.  Tump.  Co.,  19  Ohio  St.  369; 
qualifying  Palestine  &c.  Co.  v. 
Wooden,  13  Ohio  St.  395;  Common- 
wealth V,  Cochituate  Bank,  3  Allen 
(Mass.),  42;  Fairchild  v.  Masonic 
Hall  Asso.,  71  Mo.  526,  534.  Com- 
pare State  V.  County  Court,  51  Mo. 
522. 

'  Ante,  i  89,  et  seg,;  Re  Oliver  Lee 
A  Co.'8  Bank,  21 N.  Y.  9. 
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*  Ireland  «•  Fftlestine  Ac  Toxnp. 
Co.,  supra, 

*  Carroll  «.  Hinckley,  46  Ma.  81; 
Hathom  v.  Towle,  46  Me.  302. 

*  Gray  v.  Coffin,  9  Cush.  (Mass.) 
192;  Coffin  v.  Rich,  45  Me.  507;  t.  e. 
71  Am.  Bee.  659;  Stanley  t;.  Stanley, 
26  Me.  191.  Compare  Longley  v.  lit- 
tle, 26  Me.  162;  Wheeler  t;.  Frontier 
Bank,  23  Me.  808;  Conmionwealth  o. 
Cochituate  Bank,  8  Allen  (Mass.),  42. 

*  Commonwealth  v.  Cocbituats 
Bank,  3  Allen  (MasB.),  42. 
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reflervation  of  the  power  to  alter  or  repeal  all  or  any  one  of 
the  terms,  conditions,  and  rules  of  liability  prescribed  in  the 
act;  and  it  is  competent  for  the  Legislature  thereafter  to  pass 
an  act  imposing  individual  liability  upon  the  members  of 
such  corporations,  although  they  were  such  at  the  time  of 
the  latter  act^  The  State  of  New  York,  in  the  year  1838, 
established  a  general  banking  law,  authorizing  the  forma- 
tion of  banking  corporations,  one  section  of  which  provided 
that  "  no  shareholder  of  any  such  association  shall  be  liable 
in  his  individual  capacity  for  any  contract,  debt,  or  engage- 
ment of  such  association,  unless  the  articles  of  association  by 
him  signed  shall  have  declared  that  the  shareholders  shall  be 
liable."  Under  this  statute  a  banking  association  was  formed, 
one  of  whose  articles  of  association  declared  that ''  the  share- 
holders of  this  association  shall  not  be  liable  in  their  individ- 
ual capacity  for  any  contract,  debt,  or  engagement  of  the 
association. "  It  is  perceived  that  this  declaration  was  wholly 
nugatory,  because  it  declared  what  the  statute  under  which  the 
corporation  was  organized  had  already  declared.  Afterwards, 
au  amendment  to  the  constitution  of  the  State  and  an  act  of 
the  Legislature  deelnrer]  that  shareholders  of  all  banks  which 
should  eoutinue  to  is^ue  circulating  notes  after  January  1, 
1850,  should  be  individually  responsible  for  the  redemption 
of  the  same.  It  was  held  that  neither  the  constitutional  pro- 
vision nor  the  statute  was  unconstitutional  as  impairing  the 
obligation  of  a  contract.  The  reservation  in  the  articles  of 
association  did  not  constitute  a  contract  within  the  protection 
of  the  Constitution  of  the  United  States,  but  was  a  mere 
attempt  to  re-enact  a  provision  of  the  law,  and  this  without 
any  authority  in  the  general  charter  so  to  do.  It  was  not 
competent  for  the  association  to  oust  the  State  of  its  reserved 
power  to  alter  or  repeal  the  act  under  which  it  was  created, 
by  establishing  such  articles.'  The  provision  which  we  have 
fonnd  in  so  many  constitutions,'  that  "  dues  from  corporations 

*  Shennan   v.    Smith,     1     Black  '  Sherman  v»  Smith,  $tipra.    Bee» 

CU.8.},  587;  affirming  t.c.  Be  Oliver  also,    Be    Empire    City    Bank,    18 

Lee  k  Go.'s  Bank,  21 K.  Y.  9 ;  followed  Jf.  Y.  199. 

in  R«  Bedproaty  Bank,  22  N.  Y.  9.  *  ArUe,  §  2998. 
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....  shall  be  secured  by  such  individual  liability  of  the  eor- 
porators,  or  other  means,  as  may  be  prescribed  by  law/' '  has 
been  held  to  authorize  the  passage  of  a  law  imposing  an  indi- 
vidual liability  on  stockholders  of  corporations  which  had 
been  previously  chartered,  and  in  whose  charter  no  right  of 
amendment  thereof  was  reserved:  the  view  being  that  the 
language  was  designed  to  express  a  reservation  of  power  in 
the  general  assembly  to  provide  from  time  to  time  by  legis- 
lation, as  experience  should  suggest  or  wisdom  dictate,  for 
securing  dues  from  corporations  by  individual  liability  of  the 
corporators,  or  by  other  means.* 

§  8085.  Statutes  Affectinsr  the  Remedy  Merely,  not  In- 
valid. —  Whether  a  given  statute,  changing  the  relation  of 
debtor  and  creditor,  reaches  the  contract,  or  affects  the  remedy 
merely,  has  been  undoubtedly  the  most  perplexing  question 
of  constitutional  interpretation  which  has  arisen  in  this  coun- 
try. The  Supreme  Court  of  the  United  States,  after  a  line  of 
decisions  in  which  the  pendulum  has  oscillated  very  consid- 
erably,' seem  to  have  rested  substantially  upon  the  doctrine 
that  the  remedy  subsisting  when  a  contract  is  made  is  a 
part  of  the  obligation  of  that  contract  in  the  sense  of  the  Con- 
stitution of  the  United  States;  so  that  any  subsequent  statute 
of  the  State  which  so  affects  that  remedy  as  substantially  to 
impair  or  lessen  the  value  of  the  contract  itself,  is  within 
the  constitutional  prohibition.^  That  court  has  also  held  that 
where  the  governing  statute  of  a  corporation  creates  a  personal 
liability,  on  the  part  of  its  stockholders,  to  answer  for  its  debts, 
and  provides  a  special  remedy  for  the  enforcement  of  that  lia- 
bility, it  can  be  enforced  by  no  other  remedy  in  a  court  of  the 


^  ni.  Const.,  art.  10,  i  2.  Wheat.(n.  8.)  1, 84 ;  Btnrges v.  Orown- 

'AVeidengerv.Spmance,  101111.278.  iiiBhield,  4  Wheat.  (U.  S.)  122,  200, 

. '  Tliis  fluctuation  of  judicial  opin-  201 ;    Mason  v.   Haile,    12   Wheat. 

ion  may  be  traced  by  a  comparison  of  (U.  8.)  870,  878;  Beers  v.  Haoghton, 

the  following  cases :  Walker  t;.  White-  9  Pet.  (U.  8.)  829,  859. 

head,  16  Wall.  (U.  8.)  814,  817 ;  Van  ^  Edwards  «.  Kearzey,  96  U.  8. 

Hoffman  v.  Qnincy,  4  Wall.  (U.  8.)  695;  Seibert  v.  Lewii,  122  U.  8. 284, 

585,  550,    552;    Gieen  v.  Biddle,  8  894. 
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United  States.'  It  is  believed  to  be  a  sound  statement  oi  legal 
doctrine,  based  upon  a  general  consensus  of  judicial  opinion^ 
that  any  subsequent  statute  which  impairs  rights  already 
acquired,  or  creates  new  grounds  of  action,  or  takes  away 
defenses  which  might  be  made  under  existing  laws,  or  imposes 
new  Uabilities  in  respect  of  past  transactions,  is  unconstitu- 
tional.' A  statute  authorizing  the  receivers  of  banking  corpo- 
rations, against  which  a  perpetual  injunction  had  been  ordered, 
to  make  a  raidble  assessment  upon  the  stockholders  of  an  amount 
sufScient  to  make  up  the  probable  deficiencies  of  funds  in 
their  hands  for  the  redemption  of  the  outstanding  bills,  and 
affixing  a  penalty  of  twelve  per  cent  per  annum  for  non-pay^ 
ment  of  such  assessments,  has  been  upheld  as  to  banks  operat- 
ing under  pre-existing  charters,  on  the  ground  that,  looking 
to  previous  statutes  affecting  the  liability  of  the  shareholders 
of  the  particular  bank,  it  was  a  modification  of  the  remedy 
merely.  The  court  conceded  that  **  no  constitutional  legisla- 
tion can  operate  to  impose  retrospectively  increased  personal 
liabilities  upon  the  stockholders.'' ' 

§  3086.  What  Statutes  Taking  away  Bemedies  against 
Stockholders  have  been  Held  Valid.  —  A  statute  repealing  a 
previous  statute,  making  stockholders  liable  to  arrest  on  execu^ 
tion  issued  upon  a  judgment  against  the  corporation,  has  been 
held  valid  as  affecting  the  remedy  merely/    A  statute  chang- 


'  Pollard  V.  Bailey,  20  Wall.  (U.  8.) 
520;  Fonrth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747. 

>  Hope  Mut.  Ins.  Go.  v.  Flynn,  8S 
Mo.  483;  $,  e,  90  Am.  Dec.  438 ;  Prov- 
ident Say.  Inst.  v.  Jackson  Place 
Rink,  52  Mo.  552;  Woart  v.  Winnick, 
3  N.  H.  473, 477 ;  <.c.l4Ain.Dec.384; 
Society  for  Propagation  of  Gospel  v. 
Wheeler,  2  Gall.  (U.  S.)  105.  There 
ifl  a  yery  clear  statement  of  legal  doc- 
trine on  this  subject  in  the  printed 
argument  of  George  M.  Stewart,  Esq., 
of  St.  Louis,  in  the  case  of  Hill  t;.  Mer- 
chanU'  Ins.  Ck>.,  134  U.  8.  616,  520, 
not  the  less  valuable  as  a  statement 


of  principles  from  the  fact  that  that 
able  lawyer  did  not  succeed  in  induc- 
ing the  court  to  take  his  view  of  their 
application  to  the  case  in  hand, 

*  Commonwealth  «.  Oochituate 
Bank,  3  Allen  (Mass.),  42. 

«  £x  parte  Penniman,  11 R.  L  833. 
The  decision  is  supported  by  those 
decisions  of  the  Supreme  Court  of  the 
United  States  which  held  that  State 
statutes  abolishing  imprisonment  for 
debt  were  valid  as  to  existing  con- 
tracts. Stui>[es  V.  Crowninshield,  4 
Wheat.  (U.  8.)  122,  200;  Mason  v. 
Haile,  12  Wheat.  (U.  S.  )  370;  Beers 
V.  Haughton,  9  Pet.  (U.  S.)  329,  859* 
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ing  the  remedy  of  creditors  of  certain  insolvent  corporations 
to  a  bill  in  equity  brotcght  by  traatees  as  the  representatives  of 
all  tiie  creditors,  has  been  held  not  unconstitutional,  although, 
it  prevented  creditors  from  proceeding  directly  as  before:  it 
did  not  impair  the  obligation  of  the  creditor's  contract,  but 
merely  effected  his  remedy.^  Upon  the  analogy  of  decisions 
of  the  Supreme  Court  of  the  United  States  rendered  in  other 
relations,  it  must  be  concluded  that  a  State  statute  imposing 
a  period  of  limitation  upon  actions  against  stockholders,  where 
uone  existed  before,*  or  shortening  a  period  already  existing/ 
wiil  be  upheld,  provided  in  either  case  there  is  left  a  reason^ 
abU  period  to  the  creditor  for  the  bringing  of  his  action. 

§  S037.  Statutes  Giving  a  New  or  Additional  Remedy  to 
Creditors.  —  The  same  principle  upholds  the  validity  of  stat- 
ute3  which  give  a  new  or  additional  remedy  to  creditors 
of  the  corporation  against  its  stockholders  without  increasing 
the  measure  of  their  li&bility.  Thus,  the  Supreme  Court  of 
the  United  States  have  held  that  a  State  statute  which  confers 
upou  a  judgment  creditor  of  a  corporation,  when  execution 
on  a  judgment  against  the  corporation  is  returned  unsatisfied, 
the  power  to  summon  any  stockholder  who  has  not  fully  paid 
the  subscription  to  bis  stock,  and  obtain  judgment  and  exe- 
cution against  him  for  the  amount  so  unpaid,  in  no  way 
iuereases  the  liability  of  the  stockholder  to  pay  that  amount; 
and,  inasmuch  as  he  v/as  before  liable  to  an  action  at  law 
by  the  corporation  to  recover  from  him  such  unpaid  amount, 
as  well  as  to  a  suit  in  equity,  in  common  with  other 
similar  stockholders,  to  compel  contribution  for  the  benefit 


Bnt  it  is  to  be  observed  that  the 
court  fiubeequently  held  that  retro- 
spective homestetid  ftnd  exemption 
lawn,  withdrawing  from  execation  a 
portioii  of  the  property  of  debtors, 
were  invalid  in  so  far  as  they  oper^ 
ated  upon  debts  crea^ied  prior  to 
their  adoption.  Gonn  •«.  Barry,  16 
Wall.  (U.  S.)  €16 ;  Edwards  v.  Keargy, 
90  U.  S.  606. 

^  Story  V,  PariiMUi,  26  N.  Y.  214  ; 
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Commonwealth  «•  Ck)chituate  Bank, 
3  Allen  (Mass.)*  42. 

•  Hawkins  v.  Barney,  6  Pet.  (U.  S.) 
457;  Jackson  v.  Lamphire,  3  Id.  280, 
290 ;  Sohn  v.  Wateraon,  17  Wall.  (U.  8.) 
696;  Christmas  v.  Russell,  6  Id.  290. 

•  Terry  v.  Anderson,  95  U.  S.  628, 
633.  See,  also,  Terry  v.  Tubman,  92 
TJ.  8. 166;  George  v,  GardDer.  49  Ga. 
441;  Samples  v.  Bank»  I  Woods 
(U.  SOi  623. 
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of  creditors,  no  substantial  right  of  the  stockholder  is  vio- 
lated.' So,  it  has  been  held  that  where  the  existing  statute 
creates  a  personal  liability  on  the  part  of  the  shareholders 
for  their  proportions  of  the  debts  of  the  corporation,  and  pro- 
Tides  that  a  joint  and  several  action  may  be  instituted  to 
enforce  the  same,  and  a  subsequent  statute  enacts  substan- 
tially the  same  liability,  and,  in  addition  to  allowing  it  to  be 
enforced  by  an  action,  gives  the  corporation  the  right  to 
W9ess  the  paid-up  stock  and  sell  the  same,  in  case  the  assessment 
isuot  paid, — the  latter  statute  is  not  invalid;  since  it  does 
not  obligate  the  stockholder  to  pay  any  more  than  he  was 
required  to  pay  by  the  former  statute,  but  merely  enacts  a  new 
and  additional  mode  by  which  he  may  be  compelled  to  pay.' 

§  3039.  Waiver  by  Stoekbolder  of  Constitational  Imma- 

aity. — We  have  seen  that  a  stockholder  may  by  contract 
enlarge  his  liability  to  answer  for  the  debts  of  the  corpora- 
tion/ and  that  a  creditor  of  the  corporation  may,  on  the  other 
band,  waive  his  constitutional  or  statutory  right  to  proceed 
against  its  stockholders.^  Upon  the  same  principle,  it  has 
been  well  held  that,  while  an  individual  liability  for  corporate 
debts  cannot  be  imposed  upon  a  stockholder  by  a  statute 
passed  subsequently  to  the  time  when  he  became  such,  yet  he 
may  waive  this  constitutional  immunity,  and  become  liable  by 
bis  own  consent.* 

§  80^9.  InvaUdlty   of  Statutes   Sabstitatinsr   Liability  of 
Corporation  for  Idability  of  Members.  —  It  is  scarcely  nee- 


^  KU  V.  Merchants'  Mat.  Ina.  Oo., 
134  U.  6. 616. 

'  Sparks  v.  Lower  Payette  Ditch  Co., 
2  Idaho,  1030 ;  s.  e.  29  Pac  Bep.  134. 

•^«te,§2928. 

|^nte,^3008. 

*  Ireland  v.  Palestine  Ac.  Tump. 
^M  09  Ohio  St.  369.  Analogy  for 
^  <k)ctrine  was  found  in  Zabriskie 
••  Qereiand  6c  B.  Co.,  28  How. 
(I^-  8.)  381,  400.  It  is  also  loond  in 
(hat  Qtunerous  class  of  holdings  under 


which  shareholders  in  corporations 
validate  py  their  acquiescence  the 
voidable  acts  of  the  directors  and 
managers,  which  they  might  have 
repudiated  if  they  had  acted  in  time. 
Postf  ch.  lis.  Upon  the  question  what 
will  be  evidence  of  a  waiver  by  the 
stockholders  of  this  constitutional 
immunity,  the  opinion  of  Welch,  J., 
in  Ireland  v.  Palestine  &c  Co.,  19 
Ohio  St.  369,  is  instructive  in  oonneo- 
tion  with  the  facts  of  that  case. 
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essary  to  say  that  it  is  not  within  the  power  of  the  State  Leg- 
islatnre,  under  the  constitution  of  the  United  States,  by 
granting  a  charter  to  the  members  of  a  joint-stock  company, 
who  are  personally  liable  for  its  debts,  to  substitute  the  respon- 
sibility of  the  joint  fund  for  that  of  the  individual  members 
and  the  fund,  without  the  consent  of  the  creditors.^ 

g  a040.  statutes  Repealingr  Indiyldual  liability  IjSWS^  if 
Betroactive,  Told.  —  It  is  the  settled  law  of  this  country 
that  a  statute,'  or  ordinance  of  a  State  constitution,*  which 
repeals  a  former  statute  which  made  the  stockholders  of  a 
corporation  individually  liable  to  pay  the  debts  of  the  cor- 
poration, is,  as  respects  creditors  whose  debts  were  eantraeted 
prior  to  its  passage^  in  derogation  of  the  constitution  of  the 
United  States,^  and  void.  The  Supreme  Court  of  the  United 
States  have  placed  this  conclusion  upon  two  grounds:  1. 
Upon  the  ground  of  the  New  York  cases,*  that  the  stock- 
holder made,  or  rather  left^  liable  by  such  charters  and  stat- 
utes, stands  towards  the  creditors  of  the  corporation  in  the 
relation  of  bl  partner^  and  hence  of  an  independent  contractor/ 
therefore  such  a  repealing  statute  impairs  the  obligation  of 
the  contract  subsisting  between  him  arid  tJie  company's  cred^ 
itors.  2.  That,  by  the  charter  or  statute  subjecting  the  prop- 
erty of  the  stockholder  to  the  payment  of  the  corporate  debts, 
the  stockholder  becomes  liable  to  the  creditor  in  the  event 
of  the  insolvency  of  the  corporation.  This  security  the  cred- 
itor has  when  the  debt  is  contracted.  The  repealing  act  does 
not  merely  modify  it  to  his  prejudice,  but  abolishes  it  alto- 


>  Witmer  v.  Schlatter,  2  Rawle 
(Pa.),  369. 

»  Hawthorne  v.  Oalef,  2  Wall. 
(U.  S.)  10;  Oonant  v.  Van  Scliaick, 
24  Barb.  (N.  Y.)  87;  Rochester  v. 
Barnes,  26  Barb.  (N.  Y.)  657 ;  Story 
V.  Furman,  25  N.  Y.  214,  223;  Norris 
V.  Wrenschall,  34  Md.  492,  501. 

*  Provident  Sav.  Inst.  o.  Jackson 
Place  Skating  Rink,  52  Mo.  552;  St. 
Louis  Railway  Supplies  Go.  i;.Harbine, 
2  Mo.  App.  134 ;  Blakeinan  v.  Benton, 
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9  Mo.  App.  107;  Ochiltree  v.  Iowa 
Railroad  Contracting  Oo.,  54  Mo.  118 ; 
s.  c.  affirmed,  21  Wall.  (U.  8.)  249; 
McDonnell  v.  Alabama  Gold  Life  Ins. 
Ck>.,  85  Ala.  401;  «.  c.  5  South.  Rep. 
120. 

*  Art.  10,  i  1. 

*  Coming  v.  McOullough,  1  N«  ¥• 
47;  «.  e,  49  Am.  Dec  287;  Oonant  •» 
Van  Schaick,  24  Barb.  (N.  Y.)  87. 

*  See  anUt  i  29. 
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gether,  and  thereby  impairs  the  obligation  of  his  contract 
with  the  company} 

§  9041  •  Otherwise  In  Case  of  Stockholders  Subsequently 

Joiningr* — But  such  a  repeal  is  valid  as  to  stockholders  sub- 
sequently joining  the  company.  Thus,  the  Constitution  of 
Missouri  imposed  upon  stockholders  an  individual  liability. 
While  this  provision  was  in  force,  the  corporation  contracted 
a  certain  indebtedness.  Afterwards,  the  ordinance  imposing 
an  individual  liability  for  the  corporate  debts  was  repealed, 
and  still  later  the  corporation  increased  its  stock.  It  was  held 
that  the  creditor  could  not  proceed  under  the  repealed  ordi- 
nance against  a  subscriber  to  the  increase  of  stock.' 

§  3042«  Summary  Remedies  not  Unconstitntional.  — -  Stat- 
utes which  permit  an  execution  on  a  judgment  against  a  cor- 
poration to  be  levied  on  the  body  and  goods  of  a  stockholder, 
are  not  unconstitutional.  They  are  not  to  be  deemed  to 
authorize  a  man's  estate  or  body  to  be  taken  without  a  judg- 
ment against  him,  or  without  a  hearing  in  the  action  upon 
which  the  judgment  was  rendered.  If  they  were  so,  they 
would,  undoubtedly,  be  void.  But,  on  the  contrary,  all  who 
are  members  of  the  corporation  are  virtually  defendants  in 
the  action,  and  have  an  opportunity  to  be  heard  in  the  form 
they  have  chosen  by  joining  the  company.  As  to  those  who 
become  members  after  judgment  against  the  corporation,  or 
after  the  debt  has  accrued,  they  voluntarily  subject  themselves 
to  the  inconvenience,  having  the  means  to  satisfy  themselves 
of  the  solvency  of  the  company,  if  they  choose  to  make  inquiry. 
They  are  in  the  same  predicament  as  those  who  become  inhab- 
itants of  a  town  after  a  municipal  liability  has  been  incurred.* 


^Hawthorne  v.  Galef,  2  Wall. 
(^.  8.)  10,  22,  23.  That  this  Ib  an 
^^Honal  security  extended  to  the 
creditor  is  the  doctrine  of  nearly  all 
*he  cases.  Wright  v.  McOormack,  17 
^^0  St.  86 ;  Hawkins  «.  Furnace  Co., 
^  Ohio  St.  607,  613 ;  Brown  v.  Hitch- 
^K  36  Ohio  St.  667;  Aultman's  Ap- 
l**lf  %  Pa.  St.  506.  Oases  proceeding 
upon  the  principle  of  the  text,  where 


the  State  w<u  a  gtochholder,  are :  Onrran 
V.  Arkansas,  26  How.  (U.  8.)  S04; 
Woodruff  V.  Trapnall,  10  How.  (U.  8.) 
190. 

*  Ochiltree  v.  The  Railroad  Co.,  SI 
WaU.  (U.  8.)  249;  affirming  «.  e.  64 
Mo.  113. 

*  Marcy  «.  Clark,  17  Mass.  880, 
opinion  by  Parker,  0.  J.;  Staalflj 
V.  Stanley,  26  Me.  191. 
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CHAPTER  XLIX. 

EXTRATEBBITORIAL  FOBOE  OF  8U0H  STATUTES. 


SvCfTXOF 
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insolvent  proceeding  without 
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3060.  Individual  liability  enforced  ix 
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3052.  What   statutes   of     individual 
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and  prescribes  the  remedy. 

3055.  Where  the  foreign  statute  re- 

quires a  suit  in  equity. 
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8057.  And  in  West  Virginia. 

8068.  Applied  in  Massachusetti  bo  nm 
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8062.  Besident  members  of  resident 
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8068.  Interpretation   of   the   foreign 
statute  in  the  foreign  forum 
followed. 

8064.  Remedy  according  to  the  law 
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resident  stockholders. 
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erty of  non-resident  members 
within  the  State. 


§  3046.  Liability  of  Resident  Stockholders  in  Foreigru 
Corporation  Determined  by  I^aw  of  Domicile  of  Corpora- 
tion.—  The  charter  of  a  corporation,  or  the  statute  under 
which  it  is  organized,  furnishes  the  guide  in  determining  the 
liability  of   its  stockholders  to  its  creditors;  ^  and  this  is  so 


*  Bingham  o.  Rushing,  5  Ala.  408, 
406;  Lane  v.  Morris,  8  Qa.  468,  474; 
Shaw  V.  Boylan,  16  Ind.  884;  Sumner 
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Bank  of  St.  Kary'tv.  St.  John,  25 
Ala.  666,  620;  Smith  v.  Hnckabee,  68 


XXTRATXRRITORLIL   FOBGS.      [8  Thomp.  Corp.  §  304<k 


where  the  proceeding  is  by  a  creditor  of  a  foreign  corporation 
against  a  resident  stockholder:  if  the  stockholder  is  liable  at 
all,  he  isi  in  general,  liable  only  according  to  the  law  of  the 
donddle  of  the  corporation.^  The  reason  of  this  rule  is  obvi- 
008.  A  person  guilty  of  no  wrong  ought  not  to  be  subjected 
to  a  burden  or  liability  which  he  has  not  voluntarily  assumed; 
and  by  accepting  shares  in  a  foreign  corporation  a  person  is 
rightfully  supposed  to  have  had  in  view  the  law  governing 
such  corporation,  and  not  the  law  of  his  own  domicile,  unless 
there  is  such  a  law  specially  applicable  to  his  situation.'  On 
the  other  hand,  one  who  accepts  shares  of  stock  in  a  foreign 
corporation  takes  upon  himself  the  burden  imposed  by  the 
charter  of  such  corporation,  or  the  law  of  its  domicile  by 
which  it  is  governed.  He  is  supposed,  in  a  certain  sense,  to 
go  into  the  State  in  which  such  corporation  is  domiciled;  to 
cast  off  for  a  time  the  vesture  which  his  own  State  throws 
around  him,  and  to  put  on  that  of  such  other  State.  Nor  can 
he  plead  ignorance  of  such  laws,  any  more  than  one  can 
plead  ignorance  of  the  laws  of  another  State  when  he  makes 


Ala. m,  193;  Free  Schools  ••Flint, 
ISMet.  539;  Coffin  v.  Rich,  45  Me. 
^,  510;  f.  c.  71  Am.  Dec.  659. 

^  FiayBon  v.  Withers,  6  Bias.  (U.  8.) 
^,  278;  Seymour  v.  Sturgesa,  26 
H.  Y.  134;  ilerrick  v.  Van  Sant- 
TOord,  34  N.  Y.  208,  210;  McDon- 
OTgh  V.  Phelpe,  16  How.  Pr.  (N.  Y.) 
373;  Ex  parte  Van  Riper,  20  Wend. 
(N.Y.)614;  Allen  v.  Fairbanka,  46 
Rep.  Fed.  446 ;  «.  c.  9  Rail.  <&  Corp.  L. 
J.  433 ;  Glenn  v.  Liggett,  136  IT.  8. 633 ; 
i.e.84L.ed.  202;  8 RaU.  &  Oorp.  L. 
J.  52;  10  Sup.  Ot.  Rep.  867;  St. 
Looifl  Say.  Asao.  v.  O'Brian,  61  Hnn 
(5.  Y.),45;  9.  c.  20 N.  Y.  St.  Rep. 828; 
FtTSt  Nat.  Bank  v.  Gustin  Minerva 
Oon8oLMin.Oo.,42Minn.827;  •.6.18 
Am.  St  Rep.  610;  6  L.  R.  A.  676;  7 
M.&Corp.  L.  J.  176;  44N.  W.Rep. 
1%;  New  Haven  Hone  Nail  Co.  v. 
linden  Spring  Co.,  142  Maaa.  349, 358 ; 
Hutching  V.  New  England  Coal  Min- 
'^  Oo.,  4  Allen  (Ma8B.).680:  Jones 


«.  8i8Bon,6  Gray  (liaas.),  288;  Penob* 
aoot  4fcc  R.  Co.  •.  Bartlett,  12  Gray 
(Maes.),  244;  f.  c.  71  Am.  Dec.  753; 
Blackstone  Man.  Co.  «.  Blackstone, 
IS  Gray  (Maaa.),  488;  Halaey  v.  Mc- 
Lean, 12  Allen  (Mass.),  488,  440;  «•  0. 
90  Am.  Dec  167;  Nimick  v.  Mingo 
Iron  Works  Co.,  26  W.  Va.  184,  192. 
Thns,  the  liability  of  a  stockholder 
in  a  corporation  created  by  the  Pro- 
vincial Parliament  of  Quebec  to  its 
creditors  is  to  be  determined,  in  a 
court  of  New  York,  by  the  laws  oi 
that  Province.  Molson's  Bank  «• 
Boardman,  47  Hun  (N.  Y.),  136;  9.  e. 
14  N.  Y.  St.  Rep.  658.  So,  a  stock- 
holder of  a  nationcd  bank  subjects 
himself  to  the  provisions  of  the  Na- 
tional Bank  Act  as  part  of  the  con- 
tract in  the  bank's  charter.  Young 
••  Wempe,  46  Fed.  Rep.  364. 

>  Merrick   «.  Van  Santvoerd,   84 
N.  Y.  20B»  210. 
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a  contract  to  be  executed  therein.'  Subject  to  exceptions  here- 
after stated,  those  laws  are  administeredi  in  the  courts,  State 
or  Federal,  in  which  the  action  to  charge  the  stockholder  is 
brought,  as  rules  of  property ,  obligatory  not  only  in  the  State 
enacting  them,  but  everywhere  else.*  This,  of  course,  sup- 
poses that  there  is  no  valid  and  operative  legislation  in  the 
State  of  the  stockholder's  domicile  imposing  upon  him  a  dis- 
tinct liability  as  a  stockholder  in  a  foreign  corporation,  in 
view  of  which  he  has  elected  to  assume  that  liability.*  It  also 
supposes  that  the  statute  imposing  the  liability  is  not  penal  in 
its  nature;  for  if  it  is,  it  will  not  be  allowed  to  have  any  extra- 
territorial operation.^ 

§  8047.  Where  the  liahUity  Is  In  Respect  of  Unpaid 
Shares. — If  the  liability  of  a  resident  stockholder  of  a  foreign 
corporation  rests  in  contract  merelyf  as  in  case  of  the  obligation 
to  pay  for  shares  of  stock,  which  he  enters  into,  who  has  sub- 
scribed for  them,*  or  who  has  purchased  them  from  a  sub- 
scriber or  holder  before  payment,*  and  if  the  obligation  thus 
assumed  is  valid  and  subsisting  according  to  the  law  of  the 
domicile  of  the  corporation, — it  will  be  good  everywhere, 
and,  upon  obvious  principles,  will  be  enforced  in  the  courts  of 
every  other  State  or  country.'  This  proposition,  which  was 
penned  years  ago  as  a  paragraph  in  the  author's  work  on 
stockholders,  must  now  be  modified  to  the  extent  of  saying 
that  the  rule  does  not  obtain  in  its  full  scope  in  Massachusetts. 
Here,  as  in  other  instances  noted  in  this  work,  a  seemingly 
narrow  and  tribal  judicial  policy  withholds  remedies  against 
domestic  stockholders  in  foreign  corporations,  which  are  con« 
ceded  in  the  courts  of  the  United  States,  and  generally  in  the 
courts  of  the  other  States.  There  is  an  exceptional  and  ilU 
founded  doctrine  in  that  State,  as  already  seen,*  to  the  effect 

^  PayBon  ^.Withers,  6  Biss.  (U.  8.)  «  Post,  f  8222. 

289,  278.  *  AnU,  i  1138. 

*  AUen  V.  Fairbanks,  46  Fed.  Bep.  *  Po9t,  f  8112. 

445;  Chase  «.  Ourtis,  118  U.  S.  462;  *  Mann  «.  Ck>ke,  20  Conn.  178. 

f .  6. 6  Sap.  Ot.  Bep.  664.  *  AnU^  i  1187 ;  Bipley  •.  Sampson, 

>  See  Drinkwater  v.  Portland  l£a-  10  Pick.  (MaM.)  871. 
rine  Bailway,  18  Me.  86. 
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that  no  personal  liability  is  created  by  the  mere  act  of  aub- 
icribing  for  shares  in  a  corporation,  unless  the  subscription 
paper  embodies  an  express  promise  to  pay  for  them;  the  gen- 
eral doctrine  being  that  a  subscription  to  shares  necessarily 
implies  a  promise  to  pay  for  them.  While  it  is  not  denied  in 
Massachusetts  that  in  the  case  of  such  a  subscription  to  shares 
in  a  foreign  corporation,  embodying  an  express  promise  to 
pay  for  them,  an  action  can  be  maintained  thereon,  yet  it  is 
held  than  an  action  cannot  be  maintained  in  Massachusetts, 
against  a  shareholder  in  a  corporation  created  under  the  laws 
of  another  State,  to  charge  him  on  the  theory  of  not  having 
paid  for  his  shares,  upon  an  allegation  that,  upon  the  organ- 
ization of  the  corporation  in  the  foreign  State,  the  shares  were 
paid  for  partly  in  money  and  partly  in  property,  at  a  valuation 
which  was  largely  in  excess  of  the  real  value  of  the  property, 
which  fact  was  known  to  the  subscriber;  and  that,  under  the 
laws  of  the  foreign  State,  independently  of  any  statutory  or 
penal  liability,  a  person  subscribing  for  shares  in  a  cor- 
poration becomes  liable  to  the  corporation  to  pay  for  them 
at  their  par  value,  which  liability  is  a  part  of  the  assets 
of  the  corporation,  forms  a  trust  fwnd  for  its  creditors, 
and  may  be  enforced  by  any  creditor  of  the  corporation.* 
On  the  other  hand,  a  statute  providing  that  on  the  return  of 
execution  against  a  foreign  corporation  unsatisfied,  the  creditor 
may  sue  any  debtor  to  the  corporation,  the  subscribers  to  its 
Btock,  shareholders,  or  any  or  all  of  them,  and  recover  any 


^  New  Haven  Horse  Nail  Co.  «. 
Linden  Spring  Co.,  142  Mass.  349; 
I.  c  7  N.  E.  Rep.  773.  The  doctrine  of 
tbii  case  seems  narrow,  the  reasoning 
of  Mr.  Justice  Devens  inconclueive, 
ftod  the  conclusion  plainly  unjust. 
We  have  seen,  in  dealing  with  the 
sabject  of  the  payment  of  shares 
(ante,  §  15S2),  that  the  general  doc- 
trine is  as  the  law  of  Connecticut  was 
•▼erred  to  be  in  the  bill  which  the 
Massachosetta  court  repelled.  And 
yet,  at  the  close  of  the  opinion  of  the 
court,  Mr.  Justice  Devens  says :  "  If 
Buch  is  the  local  law  of  Connecticut, 


and  if  such  a  liability  may  be  treated 
as  a  debt,  this  law  varies  so  much 
from  that  which  ordinarily  obtains  in 
regard  to  similar  liabilities,  and  also 
in  the  enforcement  of  contracts,  that 
we  are  compelled  to  leave  it  to  local 
administration.''  This  is  almost  a 
mockery  of  justice,  in  view  of  the  fact 
that  the  **  local  administration,"  — 
that  is  to  say,  the  judicial  adminis- 
tration of  Connecticut, — could  ac- 
quire no  jurisdiction  over  the  stock- 
holders of  this  corporation  domiciled 
in  Massachusetts. 
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sums,  to  the  amount  due  the  plaintiflf,  '*  which  said  defendant 
or  defendants  could  be  liable  to  pay  in  any  event  in  the  State 
or  government  where  such  corporation  is  located/'  has  been 
regarded  as  not  establishing  any  new  liability  on  the  part  of 
stockholders  or  debtors  of  such  corporation,  but  only  as  mak* 
ing  a  provision  for  subrogating  creditors  of  the  corporation 
in  the  State  making  the  enactment,  to  such  rights  as  the  cor- 
poration itself,  under  the  local  law,  or  the  Uz  loei  amtraetUB^ 
might  have  enforced  against  the  stockholder  or  debtor.' 

§  3048.  Suit  by  Foreign  RecelTer  to  ESnforee  this  lAtMMtr^ 

To  enforce  this  contract  liability,  one  suing  in  a  represent- 
ative capacity,  such  as  the  receiver,  trustee,'  or  assignee  in 
bankruptcy*  of  a  foreign  corporation,  may  maintain  his  action 
against  the  resident  stockholder,  if  the  corporation  itself  could 
have  maintained  it,  had  the  stockholder  been  a  citizen  of  the 
State  in  which  it  was  domiciled.*  Thus,  a  stockholder  of  a 
dissolved  New  Jersey  banking  company,  in  possession  of  its 
assets  in  the  State  of  New  York,  was  held  liable  to  an  action 
by  a  citizen  of  that  State,  a  creditor  of  the  bank,  although  he 
might  be  accountable  to  the  foreign  jurisdiction  in  respect  of 
such  assets.  "  The  court  will  not,  in  such  a  case,"  said  Mullen, 
J., ''  disregard  the  rights  of  other  parties,  but  it  will  ascertain 
them,  and  apply  that  portion  which,  after  investigation,  is 
found  to  belong  to  our  own  citizens.''  * 

§  3040.  Stockholder  Bound  by  Decree  in  Insolvent  Pro- 
ceeding without  Notice.  —  It  is  no  defense  by  a  resident 
stockholder  of  a  foreign  corporation,  when  thus  sued  by  its 
represenative,  that  he  had  no  rtotice  of  the  action  in  which  such 
representative  was  appointed.  The  reason  is  that  when  a  cor- 
poration is  sued  at  the  instance  of  creditors,  and  duly  served,  a 

^  Seymour*. StOTgesB, 26 N.T.  134.  '  Seymour  «•  StoigesB,  26  K.  Y. 

*  Howard  v.  Glenn,  85  Ga.  238 ;  f .  c  184 ;  McDonongh  «.  Phelps,  15  Hov. 
21  Am.  St.  Rep.  166 ;  11 S.  £.  Rep.  610.  Pr.  (N.  Y.)  872. 

*  Payson  V.  Withers,  5  Bias.  (U.  S.)  *  Tinkham  «.  Bor8t»  81  BaHiw 
269 ;  Payaon  •.  Stoever,  2  DilL  (U.  8.)  (N.  Y.)  407. 

428. 
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mhscriber  to  the  capital  stock,  aUhongh  a  non-resident  and  not 
served  with  notice,  is  so  far  represented  by  the  corporation  as  to 
1)6  bound  as  a  corporator  by  the  proceedings  and  decree  ren- 
dered therein.^  In  the  absence  of  frand,  such  decree  is  not 
open  to  collateral  attach  by  the  stockholder  when  sned  by  the 
representative  of  the  corporation  to  collect  the  assessment 
thereby  ordered.'  It  cannot  be  impeached,  except  for  actual 
fraud} 

§  a050.  IndiYidnal  liiabilitiy  enforced  ex  Gomitate  unless 
PenaL  —  If  the  liability  of  the  domestic  shareholder  in  a  for- 
eign corporation  exists  wholly  by  virtue  of  a  statute  of  the 
foreign  State  in  which  such  corporation  is  domiciled,  it  will 
be  enforced,  or  not,  according  to  the  laws  enacted  by  the 
Legislature,  or  the  views  of  policy  and  comity  entertained  by 
the  courts  of  the  State  of  the  shareholder's  domicile.  It  is  a 
case  for  the  application  of  the  well-understood  principle  of 
law  that  the  legislation  of  one  State  has  no  operation  in 
another  State  ex  proprio  vigw^y  but  only  tx  cnmilat^^  The 
courts  of  the  State  where  the  laws  of  such  foreign  State  are 
Bought  to  be  enforced  will  use  a  sound  discretion  as  to  the 
extent  and  mode  of  that  comity.  They  will  not  permit  their 
tribunals  to  be  used  for  the  purpose  of  affording  remedies 
which  are  denied  to  parties  in  the  jurisdiction  of  the  State 
that  enacted  the  law,  and  which  tend  to  operate  with  hard- 
ship on  their  own  citizens.'  With  reference  to  the  extent  to 
which  this  comity  of  States  will  go,  two  general  propositions, 
sufficient  for  the  purposes  of  this  discussion^  may  be  stated: 
1.  If  the  liability  sought  to  be  enforced  is  in  ih^  nature  of 
con^fcct,  and  is  not  opposed  to  Uie  legislation  or  public  pol- 

'  Howard  v.  Glenn,  85  Ga.  238;  sey  0.  McLean,  12  Allen  (Mass.),  488; 

1. 1.  21  Am.  St.  Rep.  156;  11  S.  K  «.  c.  90  Am.  Dec.  157;  Gale  v.  East- 

Bep.  610,  and  cases  cited  below.  man,  7    Met.  (Mass.)   14;  Healy  «. 

'  Hawkins  v.  Glenn,  131  U.  8.  319.  Root,  11  Pick.  (Mass.)  389;  Fixst  Nai. 

*  Glenn  v.  Liggett,  135  TJ.  S.  533.  Bank  v.  Price,  33  Md.  487 ;  f .  e.  3  Ajb. 

'Erickson    v.  Nesmith,  15  Gray  Rep.  204;   Bagley  «•  Tjrtor,  48  Mo. 

(Kaas.),  221 ;   4  Allen  (Mass.),  233;  App.  195. 

^  N.  H.  371 ;  Smith  v.  Mutual  Life         *  Rice  «.  KexzimAe  Hmoxj  Cb^ 

In>*  Ob.,  14  Allen  (Mass.),  336;  Hal-  56  N.  H.  114. 
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icy  of  the  State  in  which  it  is  sought  to  be  enforcedi  the  courts 
of  such  State  will  give  effect  to  it.^  2.  If  the  statute  creating 
such  liability  is  penal  in  its  nature,  it  will  not  be  enforced 
outside  of  the  sovereignty  enacting  it.'  We  have  already 
had  occasion  to  examine  the  question  whether  statutes  of 
individual  liability  are  penal  or  remedial,*  and  with  the  con- 
clusion that,  except  where  imposing  such  a  liability  upon 
stockholders  for  certain  defaults  of  the  officers  or  managers^  they 
are  generally  regarded  as  remedial,  and  spring  out  of  contract. 
Acting  on  this  principle,  the  courts  of  several  of  the  States 
have  enforced  against  their  own  citizens,  stockholders  in  for- 
eign corporations,  a  limited  statute  liability  to  creditors,  in 
excess  of  any  amount  which  might  remain  unpaid  of  their 
stock  subscription.^ 

§  S051*  ninstrations.  —  Where  the  charter  of  a  New  Jersey 
bank  made  its  directors  jointly  and  severally  liable  for  all  its  obliga- 
tions, the  courts  of  New  York  sustained  an  attachment  against  the 
property  of  one  of  such  directors  situated  in  New  York,  upon  the 
ground  of  non-residence,  the  foundation  of  the  action  being  an  indebt- 
edness of  the  bank.*  The  Legislature  of  New  York  passed,  in  1845,  a 
statute  to  facilitate  the  collection  by  domestic  creditors  of  debts  due 
by  foreign  corporations.  It  provided  that,  upon  the  return  of  an  exe- 
cution against  such  a  corporation,  unsatisfied  in  whole  or  in  part, 
the  creditor  might  commence  a  suit  against  the  subscribers  to  its 
capital  stock,  shareholders,  or  stockholders,  or  any  or  all  of  them, 


^  Hodgson  •.  Oheever,  a  Mo.  App. 
81S,  and  cases  in  next  section. 

'  Derrickson  v.  Smith,  27  N.  J.  L. 
166;  First  Nat.  Bank  v.  Price,  33  Md. 
437;  «.  e.  8  Am.  Bep.  204;  Halsey  •• 
McLean,  12  Allen  (Mass.).  483;  «.  e. 
90  Am.  Dec.  157 ;  Gale  v.  Baatman,  7 
Met.  (Mass.)  14;  Scoville  v.  Oanfield, 
14  Johns.  (N.  Y.0  338;  t .  c.  7  Am. 
Dec.  467;  Ogden  v,  Folliot,  3  T.  R. 
726,  788;  Stote  «.  John,  5  Ohio,  217. 

*  ArUe,  i  8018,  el  uq. 

«  Backett's  Harbor  Bank  v.  Blake, 
8  Bioh.  £q.  (8. 0.)  225.  See,  also.  Bond 
V.  Appleton,  8  Mass.  472;  5  Am.  Dec. 
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111 ;  McDonough  v.  Phelps,  15  How. 
Pr.  872;  Paine  «.  Stewart,  88  Oonn. 
516,  517 ;  Hodgson  «.  Oheever,  8  Mo. 
App.  818;  Aultman's  Appeal,  96  Pa. 
St.  505 ;  Bagley  v.  Tyler,  48  Mo.  App. 
105 ;  Saint  Louis  Say.  Asso.  v.  O'Brien, 
51  Hun  (N.Y.),  46 ;  i.  c.  8  N.  Y.  Supp. 
764.  The  salutary  decision  of  the 
Supreme  Court  of  the  United  States 
in  Huntington  v.  Attrill,  146  XT.  S. 
657,  goes  beyond  many  of  the  State 
dedsions,  and  places  the  doctrine  on 
its  true  ground. 

*  Ex  parte  Van  Biper,  20  Wend. 
(N.  Y.)  614. 
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•nd  might  recover  in  such  suit  or  suits  any  sums,  to  the  amount 
doe  the  plaintiff,  '*  which  such  defendant  or  defendants  could  be 
liable  to  pay  in  any  erent  in  the  State  or  government  where  such 
corporation  is  located/'  ^  A  plaintiff,  being  a  judgment  and  exe- 
CQtion  creditor  of  a  foreign  corporation,  and  bringing  himself  within 
the  terms  of  this  statute,  was  required,  in  order  to  recover  under  it, 
to  establish  a  present  debt  and  liability  to  the  corporation  from  the 
person  sought  to  be  charged;  if  as  a  stockholder,  according  to  the 
lex  domicilii  of  the  corporation;  if  under  any  other  contract,  accord- 
ing to  the  lex  lod  contractrju.'*  If,  in  a  proceeding  under  this  statute, 
there  be  no  proof  of  a  statute  of  the  State  in  which  the  foreign  cor- 
poration is  domiciled  annexing  a  liability  to  stockholders,  the  com- 
mon law  will  be  held  to  apply,  and  determine  their  liability.*  In 
either  case,  the  correct  test  is  whether  the  action  could  have  been 
sustained  in  the  State  of  the  domicile  of  the  corporation  if  the  stock- 
holder bad  resided  there/ 

8  8052.  What  Statates  of  Individual  Liability  are  Penal 
and  not  Enforceable  in  Anotber  State.  —  Statutes  making 
iireciari  liable  to  pay  the  debts  of  the  corporation  for  failing 
to  make  and  file  certain  described  annual  reports;^ or  making 
them  liable  for  contracting,  or  assenting  to  the  contracting, 
of  corporate  debts  beyond  the  amount  of  capital  paid  in;'^or 
making  etochholdere  liable  to  pay  the  debts  of  the  company  in 
case  of  a  failure  to  give  a  certain  notice  therein  specified;^ or 
liable  for  certain  contracts  of  the  corporation  which  it  is 
forbidden  by  statute  to  make,* — have  been  held  penal  in  their 
nature,*  and  not  to  be  enforced  outside  of  the  State  enacting 


«  Laws  N.  Y.  1846,  p.  256,  ch.  234. 
'  Seymoar  «.  Stnrgess,  26  N.  Y.  134. 
'  Seymour  V.  Stnrgess,  26  N.  Y.  134. 

*  Ibid.;  McDonough  v.  Phelps,  15 
How.  Pr.  372. 

*  Port,  f  4111 ;  Derrickson  v.  Smith, 
27  K.  J.  L.  166;  Halsey  v.  McLean,  12 
Allen  (Haas.),  438;  i.  c  90  Am.  Dec. 
167. 

*  ?m,  k  4176;  First  Nat.  Bank  v. 
Prica,  38  Md.  487;  t.  e.  8  Am.  Rep. 


*  Cable  V.  McOune,  26  Mo.  371; 
f .  e.  72  Am.  Dec.  214. 

*  Lawler  v.  Burt,  7  Ohio  St.  341 ; 
Sayles  v.  Brown,  40  Fed.  Bep.  8. 

*  Compare,  on  this  poiat,  Sturges 
V.  Burton,  8  Ohio  St.  216;  t.  c.  72  Am. 
Dec.  582;  Kritzer  v.  Woodson,  19  Mo. 
327;  Hillt;.  Frazier,  22  Pa.  St.  320; 
Harrisburg  Bank  v.  Commonwealth > 
26  Pa.  St.  461;  Andrews  v.  Murray, 
33  Barb.  (N.  Y.)  364 ;  Shaler  Ac.  Co. 
V.  Bliss,  34  Barb.  (N.  Y.)  309;  Bough- 
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tbem.^  But  under  a  recent  salutary  decision  of  the  Supreme 
Court  of  the  United  States,  this  doctrine  does  not  applj  to 
judgments  recovered  in  one  State  against  the  directors  of  cor- 
porations for  such  defaults  as  those  ahove  described;  but 
these  are  suable  in  the  courts  of  another  State,  under  that 
clause  of  the  Constitution  of  the  United  States  which  requires 
each  State  to  give  full  faith  and  credit  to  the  public  acts, 
records^  and  judicial  proceedings  of  every  other  State.^ 

§  3053.  liability  of  Hembers  of  Mi^^atin^  Corporation.  — 

An  excessive  hospitality  has  clothed  the  stockholders  of  a 
Connecticut  corporation  doing  business  in  the  State  of  New 
York  with  the  immunities  attaching  to  their  situation  under 
the  laws  of  Connecticut;*  has  enabled  citizens  of  New  York 
to  organize  themselves  into  a  corporation  under  the  laws  of 
another  State  for  the  purpose  of  doing  business  in  New  York, 
and  to  enjoy  the  immunity  of  corporators  in  their  own  State;  ^ 
and  has  even  allowed  a  foreign  corporation  domiciled  in  New 
York  to  make  an  assignment,  preferring  particular  creditors, 
which  a  domestic  corporation  could  not  do.* 

§  30M.  Where  the  Goremlnff  Statute  of  tlie  Foreign  Cor- 
poration Imposes  tke  Individual  UabUity  and  Prescribes  tbe 
Remedy.  —  There  is  a  well-known  principle  of  law  to  the 
effect  that  where  a  statute  creates  a  right  which  did  not  exist 
at  common  law,  and  prescribes  a  remedy  for  tlie  enforcement 
of  that  right,  the  remedy  so  prescribed  is  exclusive.*  Whether 
there  is  any  foundation  for  the  rule  in  common  sense«  even 


ton  V.  Otia,  21  N,  Y.  261 ;  Squires  r. 
Brown,  22  How.  Pr.  (N.  Y.)  35,  45; 
Bird  V.  Hayden,  1  Rob.  (N.  Y,)  383; 
1.  c,  2  Abb.  Pr.  (n.  b.)  61. 

^  Derrickson  v.  Smith,  27  N.  J.  L. 
166;  Halsey  v.  McLean,  12  Allen, 
i39;  ».  c.  90  Am.  Dec.  157;  Pirat  Nat. 
l^nk  V.  Price,  33  Md.  437;  ».  c.  3 
Am.  Rep,  204;  Nimick  ».  Min^  Iron 
Worka  Co.,  25  W.  Va.  184.  See,  fur- 
ther, 99Ue,  ^  3060,  €l  ug. 
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*  Huntin^on  if,  Attrill,  146  IT.  8. 
657 ;  reversing  «.  e.  rad.  nom.  Attrill 
V.  Huntington,  70  Md.  191. 

*  Merrick  v.  Van  Santroord,  84 
N.  Y.  208,  213. 

*  Demarest  r.  Flack,  128  N,  Y. 
206;  f.  c.  28  N.  £.  Rep.  645. 

*  Vanderpoel  v.  Gorman,  140  N.  Y. 
563;  s.  c.  49  Alb.  L.  J.  158.  See  2S 
Am.  Law  Rev.  307,  46L 

*  Pott,  i  8055,  €l  Mf  . 
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h  its  ftppHcaftion  to^  penal  statutes,  may  be  doubted.  II  is 
believed  to  have  no  sound  legal  reason  to  rest  upon,  except 
that  such  was  the  intention  of  the  Legislature.  But  the  inten- 
tion of  the  Legislature  is  to  be^  gathered  from  the  reading  of 
tbe  n bole  statute,  and  froim  a  consideration  of  its  history  and 
sorroondiugs.  This  statement  points  to  the  conclusion  that 
the  rule  cannot  exi^t,  i<n  legal  reason,  as  a  hard-and-fast  rule 
of  statutory  interpretation.  The  rules  operate,  in  many 
cases,  to  narrow  and  restrict  legal  remedies,  and  in  that  way 
to  defeat  justice.  On  the  contrary,  it  is,  or  at  least  should  be, 
the  policy  of  the  law  to  enlarge  remedies;  so  that  whenever  a 
right  is  created  by  a  statute,  and  a  remedy  prescribed,  which 
reinedy  cannot  be  eonveniently  applied  in  a  foreign  forum, 
that  court  ought  to  apply  its  own  remedy  for  the  purpose  of 
saving  and  enforcing  the  right.  But  no  rule  of  statutory 
interpretation  seoKis.  to  be  better  settled  or  more  uniformly 
adhered  to  than  that  above  stated.^  The  courts  of  the  United 
States,  which  treat  tbe  States  of  the  Union,  in  a  qualified 
sense,  as  foreign  jurisdictions,  apply  this  rule  of  law  to  actions 
brought  in  courts  of  the  United  States,  to  enforce  the  liability 
of  stockholders  created  by  the  statutes  of  a  State;  so  that  no 
remedy  ean  be  applied  in  a  court  of  the  United  States  except 
such  remedy  as  would  have  been  admissible  in  the  courts  of 
Ibe  State  creating  the  liability.'  Enlarging  this  theory,  it  is, 
that  only  the  remedy  created  by  the  statute  which  creates  the 
Kability  can  be  applied  as  against  the  stockholder  in  a  foreign 
jarisdiction,  and  not  then,  when  that  remedy  is  a  general  pro- 
ceeding in  equity,  which  requires  the  corporation  and  all  the 
stockholders  to  be  made  parties  defendant,  and  the  equities 
to  be  adjusted  among  the  several  creditors  and  stockholders.* 

§  3055.  Where  the  Foreign  Statute  Beqaires  a  Suit  in 
fiqaity*  —  We  may  then  collect  considerable  judicial  authority 
to  the  effect  that  where  the  statute  governing  the  corporation 

1  BtaSord«.IngeT8ol,3HiU(K.  Y.},     Rep.  520;  Aljuy  v.  Hsrris,  6  Johns. 
Sa;  Funnera'  ^cc  Bank  ««  Deariog,  ai     (N.  Y.>  175. 

U.  8.  29;  Lynch  v.  MexehwW  Nai.         •  PattersQa«.Lynde,106U.8.  519. 
Bank,  22  W.  Va.  554;  i .  c.  46  Am.         •  See  next  flection. 
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creates  an  individual  liability  on  the  part  of  its  stockholders 
for  its  debts,  and  prescribes  a  remedy  to  enforce  the  same  by 
a  8uit  in  equity  brought  on  behalf  of  all  the  creditors,  in  which 
the  corporation  itself  and  all  the  stockholders  within  reach  of 
the  process  of  the  court  are  made  parties,  no  separate  action 
of  any  sort,  whether  at  law  or  in  equity,  can  be  maintained, 
in  a  State  other  than  that  of  the  domicile  of  the  corporation, 
against  any  of  its  stockholders,  however  numerous,  to  charge 
them  with  such  individual  liability.^  The  Supreme  Judicial 
Court  of  Massachusetts  has  settled  finally  upon  this  doctrine, 
and  has  reaffirmed  it  in  recent  cases  in  the  following  Ian- 
guage:  ''This  court  does  not  take  jurisdiction  of  a  suit  to 
enforce  this  liability  of  stockholders  in  a  foreign  corporation, 
not  because  it  would  be  a  suit  to  enforce  a  penalty,  or  a  suit 
opposed  to  the  policy  of  our  laws,  but  because  it  is  a  suit 
against  a  foreign  corporation  which  involves  the  relation 
between  it  and  its  stockholders,  and  in  which  complete  justice 
can  be  done  only  by  the  courts  of  the  jurisdiction  where  the 
corporation  was  created,"  • 

§  3056.  This  Doctrine,  how  Applied  in  Hassachiisetts.  — 

The  Massachusetts  court  seems  to  have  allowed  this  prin- 
ciple  to  operate  to  exempt  the  resident  stockholders  in  foreign 
corporations  from  the  individual  liability  imposed  upon  them 
by  the  statute  law  governing  the  corporation  in  several  cases. 
In  one  of  these  cases  a  statute  of  New  Hampshire  provided 
that  ''all  legal  proceedings  hereafter  commenced  against  any 
individual  stockholder  in  any  corporation  in  this  State,  for 
the  collection  of  a  debt  against  said  corporation,  shall  be  by 
bill  in  chancery,  and  not  otherwise.''  Some  of  the  share- 
holders in  a  New  Hampshire  corporation  resided  in  Massa- 

*  Erickflon  «.  Nesmith,  15  Gray  Bank  of  North  America  v,  Rindg«, 
(Mass.),  221;  Ericksonv.  Nesmith,  4  164  Mass.  203,  205;  <.  c.  26  Am.  St. 
Allen  (Mass.),  233;  Nimic  v.  Mingo  Bep.  240.  See,  also.  New  Hampshire 
Iron  Works,  25  W.  Va.  184.  Horse  Nail  Go.  «.  Linden  Spring  Oo., 

*  Post  V.  Toledo  &c*  R.  Co.,  144  142  Mass.  349,  853,  and  cases  dted, 
Mass.  341,  345;  f.  c.  11  N.  £.  Bep.  several  of  which  bear  upon  this  ques- 
540;  59  Am.  Bep.  86;  quoted  again  in  tion  by  analogy. 
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chuMttfl,  and  a  creditor  of  the  corporation  brought  an  action 
at  law  against  one  of  them  in  Massachusetts  to  enforce  the 
indiyidual  liability  created  by  the  New  Hampshire  statute. 
It  was  held,  partly  on  the  ground  that  the  remedy  by  bill  in 
equity  prescribed  by  the  New  Hampshire  statute  was  exclu- 
sive, and  that  no  other  remedy  could  therefore  be  pursued  in 
Massachusetts,  —  that  the  action  could  not  be  maintained. 
Bat  in  the  opinion  of  the  court,  by  Bigelow,  J.,  it  was  con- 
ceded that  the  same  remedy  prescribed  by  the  New  Hamp- 
shire statute  might  be  pursued  in  Massachusetts.^  Acting 
upon  this  hint,  the  plaintiff  subsequently  brought  a  bill  in 
equity  in  Massachusetts,  and  was  repelled  upon  the  theory 
set  out  in  another  section.'  That  theory  was  that  the  bill  in 
equity  prescribed  as  the  exclusive  remedy  by  the  New  Hamp- 
shire statute  meant  a  bill  in  equity  in  New  Hampshiref  in 
behalf  of  all  the  creditors  and  against  all  the  stockholders.* 

§  8007.  And  In  West  TirsiAia.  —  The  reasoning  of  the 
Massachusetts  court  has  been  quoted  and  formally  adopted, 
and  its  doctrine  applied  upon  an  analogous  state  of  facts,  by 
the  Supreme  Court  of  Appeals  of  West  Virginia.'  In  that 
case  a  bill  in  equity  was  filed  against  an  Ohio  corporation  and 
forty-eight  of  its  shareholders,  owning  a  large  majority  of  its 
shares,  in  a  court  of  West  Virginia,  by  one  of  its  creditors  in 
his  own  behalf  and  in  behalf  of  all  the  other  creditors.  The 
bill  showed  that  the  corporation  had  made  an  assignment 
of  its  assets  in  the  State  of  Ohio  to  one  of  its  stockholders, 
and  alleged  a  state  of  facts  which,  if  proved,  would  tend 
to  show  that  the  creditors  had  exhausted  their  remedy  within 
the  State  of  Ohio.  It  appeared  that  the  court  in  the  State 
of  Ohio,  which  obtained  jurisdiction  over  the  administra- 
tion through  the  assignee,  had  been  able  to  bring  before 
it  only  fifteen  of  the  stockholders,  the  same  being  resident 
in  that  State,  and  that  all  the  others  were  non-residents  of 

^  Erickson  v.  Kesmith,  16  Gray  (Mass.),  221. 
'  Ante,  4  8066.  «  Nimic  v.  Mingo  Iron  Works,  25 

■ErickBon   v.  Keendth,  4   AUen     W.  Va.  1S4,  204. 
(Han.),  283,  236. 
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that  State.  By  the  law  oi  Ohio»  prKxr  to  the  enactmaai  of 
section  3260  of  the  code  of  that  State,  the  remedy  of  a  cred- 
itor, to  enforce  the  individual  liability  of  stockholders^  was 
an  action  in  the  nature  of  a  suit  in  equity  for  the  benefit 
of  all  the  creditors  and  against  all  the  stockholders,  making 
the  corporation  a  party  defendant;^  and  such,  in  the  view  of 
the  West  Virginia  court,  was  the  effect  of  this  section  of  the 
Ohio  code.  The  court  affirmed  a  decree  sustaining  a  demurrer 
to  the  bill,  but  modified  it  so  as  to  dismiss  the  bill  without  pre- 
judice to  the  institution  in  West  Virginia  of  any  other  proper 
proceeding.  The  court  proceeded  upon  the  impossibility 
of  drawing  an  entire  administration  of  the  assets  of  the  cor- 
poration, including  the  individual  liability  of  its  shareholders, 
into  a  court  in  West  Virginia;  for,  although  the  corporation 
had  been  made  a  party  defendant  in  the  court  of  West  Vir- 
ginia, yet  the  assignee  appointed  in  the  State  of  Ohio  could  not 
be  made  to  account  by  a  court  of  West  Virginia,  and  this  of 
itself  would  stand  in  the  way  of  a  complete  administration, 
such  as  should  do  justice  to  all  parties.' 

§  8058.  Applied  In  MassacbnsettB  so  as  to  Deny  Acttons 
at  liaw  Given  liy  tlie  IJaw  of  tbe  Domicile  of  tlie  Corporis 
tion.  —  The  same  doctrine  has  been  reaffirmed  and  applied  in 
Massachusetts  in  a  case  where  the  insolvent  corporation  had 
been  created  by  the  laws  of  Kansas,  and  where  the  proceed- 
ing was  by  a  resident  of  New  York  against  a  resident  of  Cali- 
fornia, to  establish  the  personal  liability  of  the  latter  as  a 
stockholder  under  the  laws  of  Kansas.  The  action  was  an 
action  of  ''contract,''  which  is  a  statutory  action  at  law  in 
Massachusetts.  The  declaration,  among  other  things,  con- 
tained the  following  averment:  "And  the  plaintiff  further 
says  that  by  the  laws  of  the  State  of  Kansas,  if  any  execu- 
tion shall  have  been  issued  against  the  property  or  effects  of 
a  corporation,  except  a  railway  or  religious  or  charitable  cor- 
poration, and  there  cannot  be  found  any  property  whereon  to 

'  Wright  V.  McConnadc,  17  Ohio  '  Nimic  v.  Mingo  Iron  WorJui  25 
St.  86;  Umsted  v.  Boskirk,  Id.  113.        W.  Va.  184,  204. 
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levj  each  execution,  then  execution  may  be  issued  against 
AD7  of  the  stockholders  to  an  extent  equal  in  amount  to  the 
amount  of  stock  by  him  or  her  owned,  together  with  any 
amonnt  unpaid  thereon;  or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockholders  with  the  amount 
of  his  judgment,  and  such  plaintiff  may  maintain  an  action 
at  law  against  any  one  or  more  of  the  stockholders  of  such 
corporation  to  recover  a  debt  due  by  the  corporation."  It 
did  not  set  forth  any  statute  of  Kansas,  nor  show  to  what 
extent  the  laws  of  Kansas,  above  recited,  were  statutory  or 
rested  merely  in  judicial  decisions;  and  the  Massachusetts 
court  professed  some  embarrassment  for  this  reason.  But  it 
was  plain  enough  that  the  pleader  averred,  and  intended  to 
aver,  that,  under  the  statute  law  of  Kansas,  he  might  have 
maintained  an  action  at  law  against  the  defendant  stockholder 
ia  the  coarts  of  Kansas,  if  he  could  have  found  him  within 
their  jurisdiction.  The  court  sustained  a  demurrer  to  this 
declaration,  proceeding  very  much  upon  the  ground  taken  in 
its  decisions  applicable  to  cases  where  the  remedy  within  the 
State  of  the  domicile  of  the  corporation  was  a  remedy  in 
equity.' 

§  S059.  Comments  on  the  Massachusetts  Doctrine. — It  is 

to  be  regretted  that  the  Massachusetts  court  does  not,  in  any  of 
these  decisions,  suggest  a  remedy,  or  whether  any  remedy  at  all  will 
be  albwed  to  the  creditor  of  the  foreign  corporation  against  such  of 
its  stockholders  as  may  happen  to  reside  within  the  limits  of  Massa- 
chusetts. If  those  decisions  rest  upon  the  ground  that  suits  in 
equity  cannot  be  sustained  against  such  of  the  stockholders  as  reside 
in  Massachusetts,  where  the  law  of  the  domicile  of  the  corporation 
allows  a  bill  in  equity  brought  in  behalf  of  all  its  creditors  against 
the  corporation  and  all  its  stockholders,  on  the  theory  that  complete 
justice  cannot  be  done  by  allowing  a  separate  suit  in  equity  against 
the  stockholders  residing  in  Massachusetts,  but  that  to  allow  this  will 
operate  to  do  injustice  to  them,  —  then  the  logical  conclusion  is,  that 
where  a  general  winding-up  bill  is  brought  in  the  State  of  the  domi- 

*  Bank  of  North  America  «.  Rindge,  154  Mass.  SOS;  f •  a.  26  Am.  St.  Bep. 

240;  27  N.  £.  Bep.  1015. 
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cile  of  the  corporation,  and  a  receiver  or  assignee  appointed  to  col- 
lect and  administer  its  assets,  this  receiver  or  assignee  ought,  after 
an  account  has  been   taken,  stated,  and  confirmed,  showing   the 
amount  which  ought  to  be  contributed  by  each  of  the  several  stock- 
holders toward  the  liquidation  of  the  debts  of  the  corporation  and 
the   expenses  of  the   administration,  to  be  allowed   to   maintain 
actions  at  law  in  Massachusetts,  against  the  several  Istockholders 
resident  there,  for  the  amounts  found  due  from  them  respectively  as 
contributories.     Such  actions,  it  is  perceived,  are  now  allowed  in 
the  courts  of  the  United  States  and  in  the  courts  of  many  of  the 
States.^    But  if,  as  seems  from  one  of  its  holdings,'  the  Massachusetts 
court  intends  to  deny  all  remedy  whatever  to  creditors  of  corpora- 
tions created  under  the  laws  of  other  States  against  its  own  citizens, 
who  may  be  stockholders  in  such  corporations,  to  enforce  not  only  a 
statutory  superadded  individual  liability,  but  also  to  enforce  an 
equitable  liability  where  there  has  been  merely  a  sham  payment  of 
the  shares,  then  an  ineffectual  search  will  be  made  to  discover  any 
principle  of  law,  sense,  or  justice  which  will  support  its  conclusion. 
The  doctrine  that  an  action  to  compel  payment  of  what  remains 
unpaid  by  the  shareholder  in  respect  of  his  shares  is  an  action 
depending  upon  the  vigor  of  the  foreign  statute,  and  not  upon  the 
contract  of  the  shareholder  merely,  is  a  complete  fallacy.    The  for- 
eign statute  is  merely  an  enabling  act.    The  foreign  Legislature  says, 
to  whom  it  may  concern:  You  may  organize  yourselves  into  a  co^ 
poration,  and  take  unto  yourselves  certain  franchises  and  immunities, 
by  taking  certain  steps  of  procedure,  but  in  so  doing  you  clothe  your- 
selves with  certain  liabilities.     Among  these  is  the  obligation  of 
paying  for  your  shares  according  to  your  contract,  when  that  pay- 
ment shall  become  necessary  to  liquidate  the  debts  of  the  corpora- 
tion.    Another  is  the  obligation  of  paying  an  equal  amount  beyond 
the  par  value  of  your  shares,  in   case  that  amount  shall  become 
necessary  to  liquidate  the  debts  of  the  corporation.     You  may  have 
the  franchises  of  a  corporation  and  the  immunities  of  corporators, 
except  that  to  that  extent  you  shall  remain  liable  as  partners. 
Such  a  statute  is  merely  an  enabling  act;  no  one  is  obliged  to  become 
a  member  of  a  corporation  under  it;  no  one  can  be  compelled  to 
become  under  it  a  shareholder  in  a  corporation  against  his  will.* 
When  several  adventurers  join  together,  and  procure  themselves  to 

>  AnU,  «  8049;  fxxt,  «»  S492,  8568,  >  AfiU,  t8066. 

el  uq.  *  ^fi«,  i  52. 

2202 


KXTRATSBRITORIAL  FOBCS.     [8  Thomp.  Corp.  §  3059. 

be  incorporated  under  it,  and  subsequently  contract  debts  in  their 
corporate  name  and  character,  they  contract  with  their  creditors  to 
become  liable  according  to  the  terms  of  the  statute.     This  is  not  an 
implied  contract,   because   an  implied   contract  exists  only  on  a 
theory  of  justice  under  which  the  law  raises  the  duty  of  paying  a 
debt  when  the  party  has  not  agreed  to  pay  it.     It  is  an  express  con- 
tract, and  it-  is  none  the  less  an  express  contract  because  it  is  not 
expressed  in  a  few  direct  words.     It  is  expressed  by  the  statute,  and 
bj  what  the  coadventurers  have  written  and  done  under  it,  when 
taken  and  read  together  as  a  whole.     And  this  contract  is  the  con- 
tract of  the  stockholders,  and  it  ought  to  be,  on  the  principles  of 
the  common  law,  enforceable  asa  contract  in  every  jurisdiction;  and 
to  enforce  it  as  a  contract  does  not  import  the  law  of  one  State  into 
another  State  and  give  it  an  extraterritorial  effect,  in  any  proper 
Bense.    It  merely  allows  that  law  to  be  read  for  the  purpose  of 
determining  the  contract  into  which  the  stockholder  has  entered. 
The  State  of  the  domicile  of  the  stockholder  is  extending  no  comity 
to  the  State  of  the  domicile  of  the  corporation,  by  allowing  the  con- 
tract to  be  enforced  in  its  courts.     But  if,  in  so  doing,  it  is  extend- 
ing a  comity  to  such  other  State,  then  the  conclusion  is  equally 
strong  against  the  propriety  of  the  Massachusetts  doctrine.    The 
rule  which  denies  the  comity  of  a  remedy  to  the  creditor  of  the 
foreign  corporation  against  the  domestic  stockholder,  may  become  of 
the  most  serious  character.    One  can  readily  understand  that  a 
manufacturing  corporation  might  be  organized  under  the  laws  of 
New  Hampshire  to  carry  on  a  manufacture  there,  nearly  all  of 
whose  stock  was  held  by  residents  of  Boston.     In  such  a  case,  the 
operation  of  this  rule  would  result  in  a  total  defeat  of  the  pur- 
poses of  the  statute  of  New  Hampshire  governing  the  corporation. 
The  State  of  Massachusetts  would  assume  the  attitude  of  saying  to 
the  State  of  New  Hampshire:  "  Your  comity  and  generous  policy 
have  clothed  certain  of  our  citizens  with  the  privileges  and  immu- 
nities of  a  corporate  organization,  and  have  withheld  from  them  none 
of  the  advantages  flowing  therefrom;  but  our  comity  and  policy  for- 
bid that  they  should  be  subjected  to  any  of  the  burdens  of  that  situ- 
ation.   If  your  citizens  have  given  credit  to  this  corporation,  on  the 
faith  that  our  comity  would  compel  our  citizens,  who  have  enjoyed 
the  fruits  of  that  credit,  to  respond  according  to  the  obligation  which 
they  assumed  when  you  made  them  a  corporation,  they  must  take 
the  consequences.''    The  views  of  the  Massachusetts  court  stand 

2203 


3  Thomp.  Corp.  §  5060.}    uabilitt  of  stockholdbbs. 

out  in  Btriking  contrast  with  those  ezpreBsed  bj  an  eminent  jurist 
of  the  State  of  New  York,  when  deliTering  the  judgment  of  the  Court 
of  Appeals  of  that  State  upon  a  somewhat  similar  question.^    Massa- 
chusetts is  one  of  the  creditor  States  of  the  American  Union.     In 
proportion  to  her  population  her  citizens  are  probably  the  largest 
investors  in  ventures  prosecuted  bj  means  of  corporations  organized 
in  other  States  and  countries.     This  doctrine,  which  screens  her 
citizens  from  the  liability  imposed  upon    the     coadventurers  in 
such  corporations  who  happen  to  be  residents  of  other  States,  is 
grossly  unjust;  and  it  is  none  the  less  unjust  because  it  is  declared 
in  a  series  of  decisions  of  a  court  of  great  learning  and  reputation, 
and  attempted  to  be  bolstered  up  by  legal  theories  and  reasons.     It 
is  an  ungrateful  return  for  the  facilities  afforded  by  other  States  and 
countries  to  the  citizens  of  Massachusetts  for  a  profitable  employ- 
ment of  their  surplus  capital.     Under  it,  all  that  a  stockhcdder  of  a 
failing  foreign  corporation  will  have  to  do  to  escape  his  liability  will 
be  to  move  with  his  property  into  Massachusetts;  and  Massaeho- 
setts  will  thus  become  the  White  Friars  of  dishonest  stockholders. 

§  8060.  Contrary  Holdtngrs  om  tbe  Same  Subject.  —  But» 
AS  we  shall  perhaps  discover  hereafter,  judicial  authority  to  the 
foregoing  effect  has  not  been  uniform.  Thus,  in  a  case  in  South 
Carolina,  a  bill  inequity  under  the  New  York  statute  authorizing 
manufacturing  incorporations  was  maintained  against  a  single 
stockholder,  notwithstanding  the  objection  that  all  the  stock- 
holders were  not  joined^  and  that  the  plaintiff  had  no  right  to  a 
decree  against  the  defendant  for  anything  more  than  con- 
tribution after  the  accounts  necessary  for  the  purpose  bad  been 
stated.  But  it  is  very  important  to  note  that  it  appeared^  not 
only  that  the  company  was  insolventi  but  that  all  the  other 
stockholders  had  responded  for  its  debts  to  the  extent  of  their 
statutory  liabilities.'  So,  in  a  case  in  Missouri  a  suit  in  equity 
was  maintained  by  a  resident  debtor  against  a  resident  stock* 
holder  of  a  corporation  domiciled  in  Illinois,  which  corpora- 
tion was  insolvent,  and  was  undergoing  final  administration 
in  Illinois  by  means  of  a  receiyer.  The  plaintiffs  had  pur- 
sued their  remedies  at  law  in  Illinois,  had  recovered  judg- 

*  Referring  to  Merrick  9.  Van  Sanl-  *  Sackett's  Harbor  Bank  «» Blaka^ 

voord,  84  N.  T.  208,  213.  8  Rich.  £q.  (S.  O.)  225. 
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ments,  and  had  taken  oat  executionBy  which  were  letomed 
nulla  bona,  and  the  whole  assets  of  the  corporation  had  been 
placed  in  the  hands  of  a  receiver.  The  action  was  to  recover 
unpaid  balances  upon  the  share  subscription  of  the  defendant.* 
From  the  foregoing  statement,  it  is  plain  that  the  case  was 
badly  decided,  and  that  no  right  of  action  at  all  lay  in  behalf 
of  Missouri  creditors,  but  that  the  only  right  of  action  which 
dxistedy  being  a  right  assertable  only  in  right  of  the  corpo- 
ration—the right  to  call  in  the  unpaid  balances  due  to  it  from 
its  sliareholders  as  a  trust  fund  for  its  creditors,  and  as  a  part 
of  its  equitable  assets — had  passed  to  the  receiver  in  Illinois, 
and  consequently  could  not  exist  in  separate  creditors  in  Mis- 
souri, or  anywhere  «lse.  This  difficulty  was  not  suggested 
by  couasel,  and  was  evidently  overlooked  by  the  court.  There 
was  another  difficulty,  technical  in  its  nature,  and  which,  it  is 
believed,  the  court  properly  disregarded,  and  that  was  the 
difficulty  of  allowing  the  plaintiff  in  a  so-called  /oretyn  judg- 
meni  to  maintain  an  action  thereon  in  the  nature  of  a  cred- 
itor's bilL'    Nor  does  this  conception  necessarily  exclude  the 


>  ShicUe  V.  Watts,  94  Ho.  410. 

'  See,  as  to  this  doctrine,  daf* 
lln  V.  McDermott,  12  Fed.  Rep.  375; 
Tarbell  v.  Griggs,  3  Paige  (N.Y.), 
V7;  9.  e.  23  Am.  Bee.  790;  BaTis 
f.  Bnnis,  23  Han  (K.  Y.)«  S4S.  Bee, 
boweTer,  Hatch  v.  Borr,  4  McLean 
(U.  S.),  112,  and  Wilkinson  v.  Yale, 
6  McLean  (U.  8.),  16.  The  doctrine 
is  Darrow  and  tribal.  It  has  no  place 
eaoept  with  reference  to  strictlj  for' 
eign  judgments,  and  it  ought  not  to 
disfigure  the  jurisprudence  of  a  col- 
lection of  sister  States,  bound  together 
IB  Uie  closest  political,  commercial, 
and  social  union.  It  was  properiy 
repudiated  by  the  Missouri  court  in 
Shickle  v.  Watts,  supra,  Sherwood,  J., 
saying:  ''The  judgments  in  the  case 
at  bar  were  entitled  to  full  faith  and 
credit  in  this  State  (Rev.  Stat.  1879, 
4  2735),  and  had  the  same  force  and 
dignity,  pro  hoe  victt  as  ii  domestic 


jQdgments.  Freem.  Judg.,  f  576. 
The  objeet  of  getting  tha  judgments 
and  issuing  the  executions  thereon 
was  to  demonstrate  that,  so  far  as 
concerned  proceedings  against  the 
corporation,  the  plaintiffs  were  reme- 
diless. The  judgments,  etc.,  intro- 
duced, established  this  fact  as 
conclusively  as  though  they  were 
domestic  judgments.  It  has  been 
ruled  in  this  State  that,  though  our 
statute  required  judgment  of  disso- 
lution before  proceedings  could  be 
had  against  a  stockholder,  yet  that, 
where  dissolution  sufficiently  ap- 
peared aliundef  obtaining  a  judg- 
ment dissolving  the  corporation  was 
not  necessary.  State  Sav.  Asso.  ». 
Kellogg,  52  Mo.  583.  So,  in  this  case 
a  court,  and  especially  a  court  of 
equity,  which  regards  substance  and 
not  form,  would  not  require  the  plain- 
tiffs, having  recovered  judgments  in 
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right  of  action  in  the  receiver,  assignee,  or  the  other  trustee, 
of  a  foreign  corporation,  to  recover  from  the  domestic  stock* 
holder,  in  an  action  at  law,  an  assessment  regularly  made 
upon  him  as  a  shareholder  by  the  court  in  the  foreign  juris- 
diction superintending  the  winding-up  proceeding.^ 

g  d061.  Ancillary  Suit  in  Massachusetts  for  Discovery.  — 

The  Massachusetts  court,  however,  concedes  this  much  to  the 
non-resident  judgment  creditor  of  a  foreign  corporation,  — 
that  he  may  maintain   a  bill  in   equity  in  Massachusetts 
against  the  officers  of  the  debtor  corporation  fiyr  the  discovery 
of  the  names  of  its  stockholders^  and  of  the  number  of  shares 
held  by  each,  where  such  officers  reside  in  Massachusetts  and 
the  books  of  the  corporation  are  kept  there,  — to  the  end  that 
such  non-resident  creditor  may,  by  a  suit  in  the  Stat^  of  tlie 
domicile  of  the  corporation,  enforce, under  the  law  of  the  cor- 
poration} a  personal  liability  upon  such  stockholders  as  may 
be  caught  there.     For  this  concession   the  foreign  creditor 
ought,  perhaps,  to  render  thanks  to  the  State  of  Massachu- 
setts; but  it  is  to  be  regretted  that  there  is  no  clear  expression 
in  the  opinion  of  the  Massachusetts  court  of  the  conclusion 
that,  by  any  possibility,  the  evidence  so  discovered  could  be 
used  against  any  of  the  stockholders  domiciled  in  Massachu- 
setts; although  it  would  seem  that  the  corporation  was  what 
is  known  as  a ''  tramp  corporation,''  being  a  corporation  organ- 
ized under  the  laws  of  Ohio  by  citizens  of  Massachusetts,  who 
kept  all  its  books  and  accounts  in  Massachusetts.' 

§  d062.  Resident  Members  of  Resident  Corporations  lia- 
ble on  Forelgrn  Contracts.  —  The  Massachusetts  court  has  also 
conceded  so  much  as  to  hold  that  the  resident  members  of  a 
Massachusetts  corporation  are  liable  upon  contracts  entered 
into  by  the  corporation  in  another  State  with  citizens  of  that 


the  foreign  jurisdiction,  which  proy-  service  could  be  had  here  on  an  of- 

ed  unavailable  by  reason  of  the  in-  ficer  of  the  insolvent  corporation." 
solvency  of  the  foreign  corporation,  ^  Post^  ^  8568. 

should  be  required  again  to  go  through  '  Post  v.  Toledo  &c.  R.  Oo.,  144 

the  same  barren  and  meaningless  cere-  Mass.  341 ;  f .  e.  59  Am.  Bep.  8CL 
mony  in  this  State,  merely  because 
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Statei  in  like  manner  and  to  the  same  extent  as  upon  contracts 
entered  into  in  Massachusetts  with  its  citizens.  Bigelow,  G.  J., 
resorted  to  an  argument  of  considerable  length  to  defend  a 
conclusion  of  such  obvious  justice.^ 

§  9003.  Interpretation  of  the  Forei^rn  Statute  in  the  Foreigrn 
Forum  Followed.  —  In  all  such  cases,  where  the  question  of  the 
liability  of  the  resident  stockholder  depends  upon  the  interpre- 
tation of  the  charter  or  statute  of  the  foreign  State  by  which 
the  corporation  was  created,  or  by  which  it  is  governed,  the 
court  will  follow  tho  interpretation  which  the  courts  of  that 
State  have  put  upon  it,  in  pursuance  of  the  well-known  rule 
that  a  foreign  tribunal  is  followed  in  the  interpretation  of  its 
own  statutes.' 

§  aOM.  Remedy  Aocordinsr  to  the  Iiaw  of  the  Forum.  — 

Upon  a  well-understood  principle,  matters  pertaining  to  the 
remedy  follow  the  law  of  the  forum.*  A  ipeeicd  remedy  against 
stockholders,  given  by  the  law  of  the  domicile  of  the  corpora- 
tion, will  not  be  transported,  so  to  speak,  into  another  State 
for  the  purpose  of  applying  it  against  a  stockholder  found 
there.^  But  a  statute  creating,  in  favor  of  the  creditor  of  the 
corporation  and  against  the  stockholder,  a  common-law  liabH- 
Ujl,  may  be  enforced  in  another  State  by  an  ordinary  action 
at  law.'  And  the  general  rule,  no  doubt,  is,  that  where  the 
statute  law  of  the  State  creating  the  corporation  makes  the 
stockholders  liable  to  its  creditors,  but  without  prescribing 


1  Hntchins  «.  New  England  OobI 
Go.,  4  Allen  (Mass.),  680. 

'  Johnston  v.  South  Western  &c. 
Bank,  3  Strob.  £q.  (8.  0.)  263;  St. 
l^oQis  Say.  AsBO.  «.  O'Brien,  61  Hun 
(N.Y.),  45;  «.  tf.  8  N.  Y.  Supp.  764; 
Merrimac  Mining  Co.  v.  Levy,  64  Pa. 
6t  227;  8.  e.  d3  Am.  Dec.  697.  See, 
also,  Franks  Oil  Go.  v.  McGleary,  63 
^'  St.  817,  819,  where  the  former 
ciaejfl  referred  to.  This  doctrine  is 
other  stated  in  terms  or  conceded  in 
all  the  decisions.  Allen  v.  Fairbanks, 


46  Fed.  Rep.  446;  Chase  «.  Ourtis, 
118  U.  S.  462;  f.  e.  6  Sup.  Ot.  Rep. 
654. 

'  Deadwood  First  Nat.  Bank  v. 
Gustin-Minerva  &c.  Co.,  42  Minn. 
827 ;  a.  e.  18  Am.  St.  Rep.  610;  6  L.  R. 
A.  676;  7  Rail.  &  Corp.  L.  J.  175;  44 
N.  W.  Rep.  196. 

*  May  V.  Black,  77  Wis.  101 ;  a.  c. 
46  N.  W.  Rep.  949. 

*  St.  Louis  Say.  Asso.  v.  O'Brien, 
61  Hun  (N.Y.),  46 ;  a.  e.  8  N.  Y.  Supp. 
764. 
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the  mode  of  making  this  liability  available  to  them,  the  course 
of  proceeding  in  another  State  must  be  regulated  by  the  law 
of  that  State/  A  disgraceful  decision  in  New  Hampshire 
denied  a  creditor  of  an  Ohio  corporation  a  remedy,  on  the 
ground  that  the  bill  did  not  show  by  what  remedial  process 
the  individual  liability  of  stockholders  was  enforced  in  Ohio;' 
and  a  court  of  the  United  States  has  held,  upon  what  tenable 
theory  it  is  hard  to  understand,  that  the  fact  that  an  execu- 
tion by  a  creditor  of  an  insolvent  corporation,  on  a  judgment 
obtained  in  the  State  of  its  organization,  has  been  returned 
unsatisfied,  will  not  entitle  him  to  maintain  a  bill  in  another 
State,  where  no  judgment  has  been  recovered,  to  compel  pay- 
ment by  a  stockholder  of  the  amount  of  his  subscription  to 
the  capital  stock.*  No  sound  reason  is  perceived  why  a  special 
remedy  given  by  statute  against  stockholders  in  corporations 
generally  should  not  be  available  against  a  resident  stock- 
holder in  a  foreign  jurisdiction,  where  the  foreign  statute 
creates  a  right  to  which  the  domestic  statute  may  appropri- 
ately supply  the  remedy.  Aoeordingly,  we  find  a  recent  hold- 
ing to  the  effect  that  a  judgment  debtor  of  a  foreign  corporaUon^ 
after  return  of  execution  unsatisfied,  may  sue  a  stockholder 
indebted  to  the  corporation  for  an  unpaid  subscription  to  its 
capital  stock,  under  the  provision  of  the  New  York  Code  of 
Civil  Procedure,^  that  where  execution  has  been  returned 
unsatisfied,  the  creditor  may  maintain  an  action  against  the 
debtor,  or  any  other  person,  to  compel  the  discovery  of  prop- 
erty or  money  due  the  debtori  to  procure  satisfaction  of  his 
demand.* 

§  d065L  Whether  Forelgm  Stockholders  SSntltled  to  Oeii- 
tribution  from  Kesident  Stockholders. — A  recent  and  unjust 
•Federal  decision  is  to  the  effect  that  where  the  foreign  statute 
which  gives  the  liability  is  penal, — as  where  it  imposes  a  joint 

1  DriTikwater  v.  Portland  &c  B.  '  Globe  Boiling  Mill  Go. «.  BslIofB, 

Co.,  18  Me.  35.    Compare  Kersell  «.  42  Fed.  Bep.  749. 
Marshall,  1  Com.  B.  (k.  «.)  241.  *  N.  Y.  Code  Oiv,  Proe.,f  1871. 

*  Rice  V.  Merrimao  Boaiarj  Co.,  56         *  Persoh  «•  Simmona,  3N«  ¥•  Bapfb 

N.  H.  114.  783. 
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and  86T6Tal  liability  for  the  failure  to  file  a  certificate  stating 
the  amouut  of  the  assesBments  voted  by  the  company  and 
tctoally  paid  in,  and  the  amount  of  all  existing  debts, — the 
itockholders  residing  in  the  State  of  the  domicile  of  the  cor- 
poration against  whom  the  liability  has  been  enforced  cannot 
maintain  a  suit  in  equity  against  stockholders  in  another 
State  for  contribution.'  It  is  hard  to  conceive  of  any  ground 
under  which  this  decision  is  tenable,  unless  all  the  stock- 
holders are  to  be  regarded  as  joint  tort-feasors,  which  plainly 
cannot  be  sustained  in  any  case  where  the  default  is  that  of 
the  managers  merely.  The  stockholders  thus  exempted  from 
the  obligation  of  contribution  may  be  the  very  ones  who  com- 
mitted the  statutory  default.  For  instance,  there  is  a  Missouri 
railroad  corporation  which  was  lately  owned  in  New  York  and 
by  one  man.  He  named  his  directors,  who  were  merely  his 
dammies.  Suppose  that  in  such  a  case  such  a  default  should 
occur,  and  insolvency  supervene.  The  few  Missouri  stock- 
holders would  be  liable  under  this  statute  for  his  default,  and 
could  not  even  get  contribution  from  him.  But  where  a 
statute  of  the  State  in  which  the  corporation  is  domiciled 
allows  an  execution  to  be  issued  against  any  stockholder  that 
may  be  found  within  the  jurisdiction,  upon  an  order  of  court, 
procured  upon  notice  and  a  hearing,  upon  a  motion  made  by 
a  judgment  creditor  of  the  corporation,' — he  is,  upon  common 
principles  of  equity,  entitled  to  contribution  from  the  other 
shareholders;*  and  there  is  no  good  reason  why  this  right 
should  be  denied  or  impeded  from  the  mere  fact  that  the 
stockholders  from  whom  he  seeks  to  enforce  it  are  residents 
of  another  State.  A  court  of  the  United  States  will,  at  least, 
allow  him  to  maintain  a  suit  in  equity  against  such  non- 
resideut  stockholder  for  contribution;^  and  this,  although  the 
proceeding  under  which  he  was  compelled  to  pay  the  debt  of 
the  judgment  creditor  of  the  corporation  would  not  have  been 

'  Sayles  v.  Brown,  40  Fed.  Rep.  8.     in  equity  in  general,  see  Deering  v. 

'  Snch  was  the  Missoari  statute  in     Winchelsea,  2  Bee.  &  P.  270;  pott, 
the  case  under  consideration.    Post,     ^  3816. 
kM2.  ^  AUen  v.  Fairbanks,  45  Fed.  Bep. 

'  As  to  ibis  light  of  contribution     445. 
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maintainable  against  the  non-resident  shareholder  from  whom 
he  seeks  contribution.^ 

§  3066*  ReTlvlnsr   a   Judgment    asrainst    Ck>rporation    to 
Beach  Property  of  Non-resident  Members  within  the  State.-— 

It  has  been  held  that  where  a  party  recovers  judgment 
against  a  corporation,  or  some  of  its  members,  after  it  is  dis- 
solved, and  such  party  dies,  and  some  of  the  members  are 
non-residents,  if  there  are  any  effects  of  the  corporation  in 
the  State,  or  any  debts  due  to  such  non-resident  members  by  resU 
dents  in  the  Siate,  a  court  of  equity  may  revive  t^e  judgment, 
and  subject  the  effects,  etc.  'But  if  there  are  no  effects  within 
the  jurisdiction,  the  non-residents  cannot  be  reached.' 

^  Allen  V.  Fairbanks,  45  Fed.  Bep.         >  De  Wolf  v.  Mallett,  8  Dana  (Ky.), 
445.  214, 218. 
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§  8071.  Classification  of  the  Statutory  liability  of  Stock- 
holders.  —  The  policy  has  taken  root  in  many  of  the  Ameri- 
can States  of  charging  stockholders  in  corporations  with  a 
liability  greater  than  that  which  attaches  to  them  under  the 
rales  of  equity.  An  examination  o^  these  statutes  will  show 
that  some  of  them  are,  so  to  speak,  merely  declaratory  of  the 
common  law ;  that  is,  they  attach  to  the  stockholder  no  other 
or  greater  liability  than  that  which  attaches  to  him  under  the 
principles  of  equity  already  set  forth.  It  will  further  appear 
that  the  liability  which  other  statutes  ascribe  to  stockholders, 
in  excess  of  their  general  liability  in  equity,  which  I  shall 
term  their  contract  liability,  is  of  four  sorts:  1.  A  joint  and  sev- 
eral  liability  as  partTiers;  2.  A  joint  and  several  liability  as  jruar- 
ontort;  3.  A  limited  several  liability;  4.  An  unlimited  several 
liability. 
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§  3072.  Nature  of  the  LiabUity  of  Partners.  —  1.  Let  us 

first  notice  those  charters  and  statutes  which,  in  the  creation 
and  regulation  of  corporations,  ascribe  to  their  members  an 
unrestricted  liability  as  partners.  It  will  be  necessary,  at  the 
outset,  to  inquire  what  are  the  liabilities  of  general  partners 
to  the  creditors  of  the  partnership  firm.  This  question  has 
been  answered  with  the  greatest  clearness  and  propriety  by 
Lord  Justice  Lindley,  in  his  much-approved  work  on  the  Law 
of  Partnership,  as  follows:  "  By  the  common  law  of  this  coun- 
try, every  member  of  an  ordinary  partnership  is  liable,  to  the 
utmost  farthing  of  his  property,  for  the  debts  and  engage- 
ments of  the  firm.  The  law,  ignoring  the  firm  as  anything 
distinct  from  the  persons  composing  it,  treats  the  debts  and 
engagements  of  the  firm  as  the  debts  and  engagements  of  the 
partners,  and  holds  each  partner  liable  for  them  accordingly. 
Moreover,  if  judgment  is  obtained  against  the  firm  for  a  debt 
owing  by  it,  the  judgment  creditor  is  under  no  obligation  to 
levy  execution  against  the  property  of  the  firm  before  having 
recourse  to  the  separate  property  of  the  partners;  nor  is  he 
under  any  obligation  to  levy  execution  against  all  the  partners 
ratably,  but  he  may  select  any  one  or  more  of  them,  and  levy 
execution  upon  him  or  them,  until  the  judgment  is  satisfied, 
leaving  all  questions  of  contribution  to  be  settled  afterwards 
between  the  partners  themselves.'**  It  is  scarcely  necessary 
to  say  that  where  a  corporation  has  been  lawfully  formed,  its 
stockholders  are  not  parinerSf  even  as  amongst  themselves, 
unless  the  governing  statute  makes  or  leaves  them  so.' 


g  8073.  Stockholders  so  liable  Until   Orsranization 
f ected  and  Capital  Paid  in.  —  As  already  seen,*  this  liability 


1  Lindley  on  Part.  900.  "  In  cases 
at  law/'  saya  Professor  Parsons  (Pars, 
on  Part.  350,  note),"  there  has  never 
been  a  doubt  of  the  immediate  liabil- 
ity of  each  partner  to  have  the  judg- 
ment against  the  firm  fully  satisfied 
from  his  assets,  or  of  his  liability  in 
solido.^*  To  this  he  cites,  WooUey  v. 
Kelly,  1  Barn.  <&  G.  68;  Herries  v. 
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Jamieson,  5  Term  Rep.  563,  650; 
Lord  Eldon,  in  Ex  parte  Baffin,  6  Yea 
119 ;  Abbott  v.  Smith,  2  W.  Black.  949, 
per  De  Grey,  0.  J. ;  Jones  v.  Clayton, 
4  Matxle  db  S.  349;  Villa  «.  Jonte,  17 
La.  Ann.  9;  Nicholson  tuJa2ieva>y«,  1ft 
N.  J.  £q.  285. 

*  Baker  v.  Backus,  32  DL  79. 

'  Ante,  i  2909. 
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attaches  to  members  of  corporsittions  as  to  those  debts  cou- 
tEBcted  before  they  hod  so  far  perfected  their  corporate  organ- 
iiation  as  to  clothe  themselves  with  the  immunities  attaching 
to  members  of  corporations.*    Thus,  until  the  capital  stock  of 
a  corporation,  as  fixed  and  limited  by  the  articles  of  associa- 
tion, under  the  General  Statutes  of  Massachusetts,  chapter  61, 
has  been  divided  into  shares,  the  members  hold  the  whole 
capital  in  common,  and,  by  reason  of  such  holding,  may  be 
individually  liable,  under  another  statute,*  for  the  debts  of  the 
company.'    So,  under  a  charter  providing  that  "until  $30,000 
of  the  capital  stock  shall  have  been  paid  in,  every  stockholder 
shaU  be  held  individually  liable  for  the  debts  of  the  company," 
the  stockholders  are  liable  to  be  sued  as  partners,  and  not 
88  guarantors;^  and  hence  the  remedy  of  a  creditor,  who  was 
aUo  a  stockholder,  was  in  equity  and  not  at  law.*    Although 
this  liability  is  in  many  cases  declared  by  statute,*  it  cannot 
be  regarded  in  all  cases  as  special  and  statutory;  since  before 
there  has  been  a  de  fa^to  organization,  the  stockholders  are 
liable  as  partners  under  the  general  principles  of  law.^    But 
when  such  an  organization  has  been  perfected,  their  liability, 
on  the  ground  that  their  authorized  capital  stock  has  not 
been  taken,  must  be  sought  for  in  the  statute  law,  or  it  may 
safely  be  affirmed  that  it  does  not  exist  at  all.* 


^  Brogrles    v.    McCoy,    6    Sneed 
(T«m.),  802. 

*  Mass.  Stet.  1862,  ch.  218. 

*  Hawes  v.  Anglo-Saxon  Co.,  101 
MMB.SS5;  111  Mass.  200;  First  Nat. 
BftDk«.  Almy,  117  Mass.  476. 

*  Perkins  «.  Sanders,  66  Miss.  733. 

*  Ibid.;  poH,  §  8446. 
*iDte,  42983. 

*  Ante,  ^  218,  2969. 
^ToiUnstrate:  The  charter  of  the 

fettthem  Ohio  Canal  Company,  incor- 
porated by  a  special  act  of  the  L^sla- 
^^  Kentacky,  with  power  to  mine 
^  ^thoat  and  within  Kentucky, 
wthorlzed  the  company  to  borrow 
AODcy  in  the  prosecation  of  its  bus!- 
fieaa,  and  declared  that  its  eapital 


stock  should  consist  of  $300,000,  di- 
Tided  into  ihares  of  $100  each,  to  be 
subscribed  and  paid  for  in  such  man- 
ner  cm  the  bylaws  of  the  company 
might  prescribe.  The  corporation 
engaged  in  mining  coal  in  Ohio,  and 
when  only  $120,000  of  the  capital 
stock  was  taken,  its  president,  who 
was  one  of  the  incorporators,  executed 
a  note  payable  to  B.,  its  secretary 
and  treasurer,  for  $7,500,  for  money 
loaned  to  the  company,  which  B.  in- 
dorsed to  a  bank,  informing  its  cashier 
that  the  company  was  a  corporation. 
In  an  action  by  the  bank,  on  the  note, 
against  the  stockholders  as  partners, 
it  was  held  that  they  were  not  liable. 
First  Nat.  Bank  v.  Hall,  35  Ohio  St.  168. 
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§  3074.  Other  Cases  where  They  are  Ulable  as  PartiierB« 

The  stockholders  of  incorporated  companies  have  been  held 
liable  as  partners,  precisely  as  though  they  had  not  been 
incorporated,  under  a  charter  provision  declaring  them  liable 
individually  "  in  the  same  manner  as  carriers  at  common  law 
for  the  transportation  of  all  goods,"  etc.;  ^  under  a  charter 
making  them  personally  liable,  ''at  all  times,  for  all  debts 
due  by  said  corporation,"  *  though  this  liability  attached  only 
to  those  who  were  members  of  the  corporation  when  the  suit 
was  brought;*  under  a  charter  making  them  personally  liable, 
"  provided  said  corporation  shall  become  insolvent,"  etc., — 
their  liability  as  joint  debtors  or  copartners  attaching  when- 
ever the  corporate  responsibility  fails; ^  under  a  charter  pro- 
viding that,  "  for  want  of  corporate  property  whereon  to  levy 
execution,  the  stockholders  who  were  such  at  the  time  the 
contract  was  made,  or  liability  incurred,  shall  be  liable  in 
their  own  persons  and  estates  as  if  the  contract  had  been 
made,  or  liability  incurred,  by  them  personally," — the  liabil- 
ity, as  in  other  cases  of  partners,  subjecting  them  either  to 
actions  jointly  at  common  law,  or  jointly  and  severally  in 
equity,  and  subject  to  all  the  incidents  of  partnership  liabil- 
ity;* under  a  statute  making  the  stockholders,  ''jointly  and 
severally,  personally  liable  for  all  debts  or  demands  contracted 
by  the  said  corporation," — imposing  upon  them  a  more  oner- 
ous liability  than  though  they  had  not  been  incorporated,  in 
so  far  as  it  makes  them  severally^  as  well  as  jointly,  liable,  but 
subject  to  the  favorable  condition  that  the  assets  of  the  corpo- 
ration must  be  exhausted  before  proceeding  against  them;* 
under  a  statute  making  the  stockholders  of  a  railroad  com- 


>  Allen  V.  Sewall,  2  Wend,  (N.  Y.) 
327;  reversed  on  other  grounds,  6 
Wend.  (N.  Y.)  336, 

*  Southmayd  v.  Rubs,  8  Oonn.  62. 

*  Middletown  Band  v.  MagiU,  6 
Conn.  28,  But  this  holding  was  prob- 
ably untenable.  PoH,  i  8173.  For  a 
description  of  these  two  cases,  in 
which  the  judges  were  much  divided, 
see  Thomp.  Stock,  f  28. 
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^  Deming  v.  Bull,  10  Conn.  409, 
416. 

*  New  England  Oommerdal  Bank 
9.  Stockholders,  6  R.  I.  154;  «.  e.  75 
Am.  Dec.  688. 

*  Harger  v.  McOullough,  2  Denio, 
110;  Ooming  v.  McOullough,  1  N.  Y. 
47;  8.  e.  40  Am.  Dec  287;  Moss  v. 
AvereU,  10  N.  Y.  449,  459;  Mom  «. 
Oakley.  2  HiU  (N.  Y.},  265. 
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paoy  ''jointly  and  severally  liable  for  all  the  debts  due  or 
owing  to  any  of  its  laborers  and  servants/'  etc.;  ^  nnder  a  stat* 
nte  making  each  shareholder  "individually  and  personally 
liable  for  his  proportion  of  all  the  debts  and  liabilities  of  the 
company^  contracted  or  incurred  during  the  time  that  he  was 
a  stockholder,  for  the  recovery  of  which  joint  or  several 
actions  may  be  prosecuted  *'; '  and  under  a  proviso  that ''  noth- 
ing herein  contained,  or  hereby  provided,  shall,  in  any  man- 
ner, exempt  the  said  members  from  all  liabilities  pertaining 
to  general  partners.''* 

§  3075.  <«  Doable  liabUity/'   when    Regarded  as  that  of 

Partners.  —  The  statutory  liability  of  stockholders  to  pay,  in 
liquidation  of  the  debts  of  the  corporation,  an  amount  equal  to 
the  par  value  of  the  stock  held  by  them  —  often  called  a 
"double  liability f"  —  is  in  some  jurisdictions  regarded  as  that  of 
])artner3,  except  as  to  the  limitation  of  amount.^  Under  the 
following  clause  in  a  private  statute  incorporating  a  banking 
company,  —  ''when  default  shall  be  made  in  the  payment  of 
any  debt  or  liability  contracted  by  said  corporation,  the  stock- 
holders shall  be  held  individually  responsible  for  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively,"  etc., — 
the  liability  ^hereby  created  has  been  held  in  effect  a  liability 
as  partners,*  but,  of  course,  with  the  limitation  as  to  the 
amount  which  each  stockholder  is  bound  to  pay,  and  not  a 
liability  for  ott  the  debts,  as  in  the  case  of  general  partners. 

§  3076.  liability  as  Partners  Attacbes  to  Members  Who 
are  soch   when  I>ebt  Contracted.  —  Statutes   and  charters 


^  Chmant  v.  Van  Schaick,  24  Barb. 
87.  That  a  statute  declaring  an  unr 
hmUtd  joint  and  several  liability  creates 
the  liability  of  partners,  see  Erickson 
«.  Nesmitb,  46  N.  H.  871. 

'  Mokelomne  Hill  Ac  Go.  «• 
Woodbory,  14  OaL  266;  Davidson 
V.  Bankin,  84  Oal.  503;  Toong  v. 
Roeenbaum,  89  Oal.  646.  See  Mo- 
Aolejr  f.  York  Mining  Oo.»  6  Oal. 
8X 


*  Planters'  Bank  v.  BiTingsville 
&c.  Oo.,  10  Rich.L.  (8.  O.)  95. 

«  Ooleman  v.  White,  14  Wis.  700; 
«.  c.  80  Am.  Dec  797;  Gonklin  v. 
Furman,  67  Barb.  (N.  Y.)  484;  8 
Abb.  Pr.  (H.  s.)  (N.  Y.)  161. 

*  Bchalucky  v.  Field,  124  HI.  617; 
8,  c.  7  Am.  St.  Rep.  899.  So  held 
nnder  analogous  charter  provisions,  in 
Foller  V.  Ledden,  87  HI.  810;  Thomp- 
son V.  Meisser,  108  Dl.  359. 
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which  make  (or  leave)  the  members  of  a  corporation  liable  as 
partners  for  the  debts  of  the  company,  without  qualification^ 
lead  necessarily  to  several  important  results:  1.  This  Uability 
attaches  to  those  who  were  members  at  the  time  the  debt  tvas 
contracted f  and  not  to  those  who  had  ceased  at  that  time  to  be 
members,  or  who  became  such  subsequently;*  unless  —  to 
apply  a  rule  which  holds  good  in  case  of  partnerships  —  the 
retiring  members  had  suffered  themselves  to  be  held  out  as 
members  after  so  retiring,  and  credit  had  been  obtained  by 
the  company  on  the  faith  of  their  being  members.'  It  is  true 
that  this  rule  is  denied  in  several  cases  iu  which  it  might  have 
been  aptly  applied,'  as  will  be  fully  seen  hereafter;*  but  a 
denial  of  it,  in  any  case,  is  a  denial  of  the  ground  on  which  it 
is  predicated  that  the  corporators  are  liable  as  partners. 

§  3077.  Liability  as  Partners  is  that  of  Principal  Debtors, 
not  that  of  Guarantors  or  Sureties*  —  This  liability  is  that  of 
principal  debtors,  —  original  undertakers,  —  and  not  that  of 
guarantors  or  sureties.*  Therefore,  an  extension  of  time  given 
to  a  corporation  by  a  creditor  will  not  discharge  the  stock- 
holder from  liability  to  pay  the  debt.*  And  the  liability  has 
been  in  other  respects  made  as  absolute  as  that  of  original 
undertakers  would  be,  —  not  depending  at  all  upon  the  ques- 
tion whether  the  corporate  funds  have  been  exhausted.  Thus, 
the  stockholders  of  a  bank  whose  charter  provided  '^  that  the 


»  Moss  V.  Oakley.  2  HiU  (N.  Y.), 
265;  Middleton  Bank  «.  Magill,  5 
Ooim.  2S,  per  Hosmer,  0.  J.,  and 
Brainard,  J. 

«  PoH,  §  3177. 

■  Bond  v»  Appleton,  8  Mass.  472; 
«.  c.  5  Am.  Dec.  Ill;  Middletown 
Bank  v,  Magill,  5  Conn.  28,  per  cu" 
Ham,  Chapman,  Peters,  and  Bristol, 
JJ. ;  contra,  Hosmer,  C.  J.,  and 
Brainard,  J«;  Marcy  v.  Clark,  17 
Mass.  330. 

*  Po9t,  §  8169,  et  uq. 

*  Harger  v.  McCullough,  2  Denio 
(N.YOt  119;  overruling  Moss  «.  Mc- 
Cullough, 6  HOI  (N.Y.),  131 ;  Coming 
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V.  McCullough,  1  N.  Y.  47;  8.  e.  49 
Am.  Dec.  287;  Moss  «.  Ayerell,  10 
N.  Y.  449,  459;  Bouthmayd  «•  Rus8» 

8  Conn.  52;  Mokelumne  Hill  &c.  Co. 
V.  Woodbury,  14  Cal.  265 ;  Davidson  v. 
Rankin,  84  Cal.  503;  Young  v.  Rosen- 
baum,  39  Cal.  646;  Marcy  v.  Clark, 
17  Mass.  330;  Simonson  v.  Spencer, 
15  Wend.  (N.  Y.)  548. 

*  Harger  v.  McCullough,  2  Denio 
(N.  Y.),  119, 123.  Contra,  Hanson  v. 
Dunkersley,  37  Mich.  184;  Sonoma 
Valley  Bank  v.  Hill,  59  Cal.  107 ;  «.  c. 

9  Am.  Corp.  Cas.  20  (under  Cal.  Civ. 
Code,  f  322). 


UABiLiTT  AB  PARTNBB8.     [8  Thomp.  Corp.  §  3079 

persons  and  property  of  the  stockholders  shall  be  at  all  times 

liable,  pledged,  and  bound  for  the  redemption  of  the  bills  and 
notes  of  the  bank  at  any  time,  issued  in  proportion  to  the 
number  of  shares  that  each  individual  may  hold  and  possess,'' 
were  held  liable  as  principals  to  redeem  the  bills  of  the  bank 
at  their  face,  after  the  bills  had  been  presented  to  the  bank 
and  payment  refused,  although  the  assignee  of  the  bank  had 
assets  in  his  hands  sufficient  to  pay  them.^  But  under  other 
charters  and  statutes  the  liability  of  the  corporation  must  be 
first  exhausted.' 

§  3078.  Direct  Action  a^rainst  tbe  Members  as  Partners. — 

This  liability,  being  original,  and  not  collateral,  an  action  at 
law  lies  directly  against  the  stockholders,  as  against  partners, 
on  their  joint  contract,*  and  need  not  be  predicated  on  a  judg- 
ment obtained  against  the  corporation;*  nor  is  the  remedy 
against  the  shareholders  merged  in  the  judgment  against  the 
company.' 

I  3079.  liimitation  Buns  from  Contractingr  of  Debt.  —  For 

the  same  reason  the  statute  of  limitations  begins  to  run  in 
favor  of  the  stockholder  from  the  time  when  the  debt  was 
coutracted.*     But  this  is  not  so  where  the  statute  requires  the 


1  Hatch  V.  Borroaghs,   1   Woods 
(U.S.),  439. 

'  Piftl,  k  3351,  a  9eq. 

*  Southmayd  v.  Buss,  3  Oonn.  52; 
Planters'  Bank  v.  Bivingsville  &c. 
Co.,  10  Rich.  L.  (S.  O.)  96;  Simon- 
lOQ  V.  Speocer,  15  Wend.  (N.  Y.) 
548;  Freeland  v.  McCuUough,  1  Denio 
(N.  Y.),  414.  One  court  has  held  that 
a  teire  faciod  on  a  judgment  obtained 
against  the  corporation  does  not  lie. 
Southmayd  v.  Kuss,  9\ipra,  The 
writer  is  unable  to  see  the  force  of 
tbe  reasoning  by  which  this  result  is 
arriyed  at.  If  it  proceeds  upon  the 
fiKond  that  there  is  no  priyity  be- 
tween the  stockholders  and  the  cor- 
Vfniixm,  as  Bristol,  J.,  stoted,  it  is 
ondonbtedly   wrong.     But    another 


court,  apparently  with  more  reason, 
has  held  that  an  action  at  law  lies,  in 
theiT  corporate  namSf  against  the  per- 
sons thus  liable  as  partners.  Plant- 
ers' Bank  v.  Bivingsville  <&c.  Co.,  10 
Rich.  L.  (S.  0.)  05. 

*  Young  f.  Rosenbaum,  39  Gal. 
646;  Davidson  v.  Rankin,  340al.  503; 
Witherhead  v,  Allen,  4  Abb.  App.  Dec. 
(N.  Y.)'628. 

*  Young  V,  Rosenbaum,  supra; 
Witherhead  v,  Allen,  svpra;  Oonkliu 
V.  Furman,  57  Barb.  (N,  Y.)  484. 
See  Dodge  v.  Minnesota  &c.  Oo.,  16 
Kinn.368. 

*  Davidson  v.  Rankin,  34  Oal.  508. 
The  rule  is  the  same  where  the  offi- 
cers of  a  corporation  are  made  per- 
sonally liable  for  its  debts  during  the 
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creditor  to  exhaust  his  remedy  against  the  corporation  before 

he  can  sue  the  stockholder.^ 

§  3080.  liiabillty  Several  as  Well  as  Joint:  Assets  of  De- 
ceased Stockholders  liable. — At  common  law  the  liability 
of  partners  is  a  joint  liability;  which  means  that  in  an  action 
at  law  agaiuBt  partners  on  a  partnersliip  contract  all  must  be 
joined,  though  the  execution  may  be  levied  of  the  estate  of 
any  one  of  them;  and^  further,  that  if  one  partner  dies,  the 
action  dies  with  him,  and,  without  the  aid  of  a  statute,  can- 
not be  revived  against  his  estate.     But  equity,  for  the  pur- 
poses of  justice,  considers  a  partnership  liability  to  be  several, 
as  well  as  joint;  and  hence,  if  one  partner  dies,  and  the  other 
becomes  insolvent,  a  creditor  of  the  firm  may  maintain  a  bill 
in  equity  to  have  satisfaction  of  his  debt  out  of  the  deceased 
partner's  estate;  and  this  rule  applies  to  the  members  of  cor- 
porations to  whom  the  liability  of  partners  attaches.' 

§  8081.  Unlimited  Several  liability  without  Blfirht  of  Con- 
tribution.—  There  are  probably  no  statutes  under  which  a 
liability  of  this  nature  arises.  The  definition  implies  the 
case  of  a  stockholder  who  is  liable  to  pay  all  the  debts  of  a 
corporation  out  of  his  individual  estate,  and  is  denied  con- 
tribution from  his  co-stockholders.  Stockholders  were,  by 
judicial  construction,  subject  to  this  liability  under  the  early 
statute  of  Massachusetts.'  This  construction  was  wholly  un- 
necessary, and  the  conclusion  equally  destitute  of  support 
in  justice  and  in  sense.  The  subject  will  not  be  pursued  fur- 
ther. There  is  little  danger  that  any  American  court  will 
again  remand  a  stockholder  to  a  position  strictly  resembling 
that  of  a  joint  tort-feasor. 

§  3082.  Liability  of  Stockholder  not  Merfired  by  Judgrment 
agrainst  Corporation.  —  A  constitutional  or  statutory  liability 

period  of  an  omission  on  their  part  «.  Stockholders,  6  R.  1. 154, 1S9;  8.  c 

to  perform  a  statutory  duty.     Bas-  75  Am.  Dec.  688;  postf  i  3169. 
sett  V.  St.  Alban's  Hotel  Go.,  47  Yt.  '  Stat.  Mass.    1805,  ch.  65;   An- 

813.  drewB  t.  Oallender,  13  Pick.  (Mass.) 

*  Ante,  i  2018.  484;  Lane  v.  Morris,  10  Ga.  162;  Noi^ 

*  New  England  Oommercial  Bank  ris  v*  Johnson,  34  Md.  485. 
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imposed  on  the  stockholders  for  the  debts  of  the  corporation 
is  not,  unless  the  constitutional  or  statutory  provision  clearly 
indicates  the  contrary,  a  liability  of  the  corporation  and  tJie 
stockholders  jointly.  It  must  follow  that  a  judgment  against  the 
corporation,  the  stockholders  not  having  been  made  parties 
to  the  suit,  does  not  prevent  a  subsequent  action  from  being 
prosecuted  against  them  after  an  execution  against  the  corpo- 
ration  has  been  returned  nulla  bona.  When,  therefore,  there 
had  been  a  judgment  against  the  corporation  alone,  and,  after 
execution  thereon  returned  unsatisfied,  another  action  was 
brought  by  the  judgment  creditor  against  the  corporation  and 
three  of  the  stockholders  to  recover  the  amount  of  the  judg- 
ment, it  was  held  that  the  action  lay  against  the  stockholders.' 
It  is  to  be  observed  that  there  are  statutes  allowing  actions  to 
be  prosecuted  against  the  corporation  and  the  stockholders 
jointly.* 

'  Dodge  «.  MiimeiOfta  Ac.  Co.,  16         *  See  Oonklin  «•  Farman,  48  N.  Y. 
ISiim.  sIbs.  687 ;  affirming  t.  e.  67  Barb.  (N.  T.)  484. 

2219 


3  Tfaomp.  Corp.  §  8066.]    liabilitt  of  stockholdbbs. 


CHAPTER  LI. 

STATUTES  CJEEATINQ  A  SEVERAL  LIABILITY, 


SicnoN 

S08&  Nature  and  diyiflionB. 

3087.  Limited  several  or  double  lia- 
bility according  to  stock  held. 

3068.  Further  of  this  fluperadded 
"  double  liabiHty." 

8089.  Individual  liability  for  amounts 
withdrawn  or  not  pud  in. 

3090.  liability  for  failure  to  file  oei^ 

tificates,  post  notices,  etc 

3091.  Liability  for  frauds  under  the 

Iowa  statute. 

8008.  liability  in  the  proportion 
which  the  members*  shares 
bear  to  the  corporate  indebt- 
edness. 

8093.  Furtlier  of  these  statutes. 

3094.  Whether  solvent  shareholders 
liable  to  make  good  defaults 
of  insolvent  ones. 


SscfiDir 

S095.  Liable  "  to  the  amount  of  hiB 

stock,"  etc 
8096.  Liability  to  amount  of  nomizial 

capital. 

3097.  liabiUty  "  for  aU  kMMes/'  etc 

3098.  Not  a  liability  to  the  corpora- 

tion. 

8099.  Must  be  imposed  by  statute. 

8100.  Stockholders  liable  upon  their 

own  interpretation  of  their 
charter. 

8101.  Effect  of  statutory  revinon. 

8102.  Individual    liability  does    not 

depend  upon  stock  being 
paid  for. 

8108.  Individual  liability  of  married 
women  as  stockholders. 

8104.  Individual  liability  of  stock- 
holders in  national  banks. 


§  9086.  Nature  and  Divisions.  —  The  most  common  lia- 
bility imposed  by  statute  upon  stockholders  is  a  limited  sev^ 
eral  liability,  each  stockholder  standing  liable  individually  to 
creditors  to  a  certain  amount,  according  to  the  amount  of 
stock  owned  by  him.  This  liability  is  frequently  called,  on 
account  of  its  several  character,  an  individual  liability;  and 
in  some  States,  where  it  is  limited  to  an  amount  equal  to  the 
amount  of  stock  held  by  the  member,  irrespective  of  whether 
such  stock  has  been  paid  in  or  not,  it  passes  under  the  desig- 
nation of  double  liability.  This  liability  is  generally  limited 
in  two  ways:  1.  To  an  amount  equal  to  the  shares  of  capital 
«tock  held  by  each  member;^  2.  To  an  amount  equal  to  the 
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ratio  wliich  emcfa  man's  proportion  of  the  capital  stock  beaa 
to  the  enxire  corporate  indebtedness.^ 

S  3087.  limited  SeTeral  or  Doable  liability,  Accordinsr 
to  Stock  Held.  —  Under  this  head,  two  .  sorts  of  American 
constitutional  provisions  and  statutes  will  be  found:  L  Those 
declaring  a  liability  to  the  extent  of  the  capital  stock  sub- 
scribed and  not  paid  in.*  These  statutes  are  simply  declara- 
tory of  the  common  law.  2.  Those  declaring  a  liability  to  the 
extent  of  the  stock  subscribedi  in  addition  to  this  common- 
law  liability.  Such  is  the  liability  under  a  statute  making 
each  stockholder  liable  *'  to  double  the  amount  of  his  stock, 
and  no  more'':  the  stockholder  is  liable  to  pay  up  the  sub- 
scription price  of  the  stock  by  him  held,  and  also  to  pay^  for 
the  benefit  of  creditors,  an  equal  amount  again;  he  is  not 
liable  to  pay  for  his  stock,  and  twice  as  much  more.'  Such 
also  is  the  liability  under  the  Constitution  of  Minnesota/ 
which  provides  that  each  stockholder  in  any  corporation, 
excepting  those  organized  for  the  purpose  of  carrying  on  any 
kind  of  manufacturing  or  mechanical  business,  ^'sliall  be 
liable  to  the  amount  of  stock  held  or  owned  by  him."  This 
does  not  merely  make  a  stockholder  liable  to  pay  for  his  stock 
at  its  face  value,  but  imposes  a  liability  to  the  amount  of  stock 
held  in  addition  to  the  liability  for  the  stock.*  Such  also  is 
the  liability  under  a  statute  of  Florida,*  which  is  similar  to 
that  of  Missouri.^ 

§  3088.  Farther  of  this  Superadded  <<  Doable  liability/'— 

The  distinctive  characteristic  of  this  liability  is  that  each  mem- 
^^  stands  liable  for  a  definite  sum,  and  no  more,  irrespective 
<)f  the  amount  for  which  the  others  are  liable.  It  is  a  sevsral, 
^juo/,  and  limited  liability,  as  to  which  each  member  stands 

*  ^^,  i  3001.  *  Willis  V.  Mabon  Ac.  Co.,  48  Minn. 
'  Such  ia  the  liability imder  Const.     140;  «.  c.  81  Am.  St.  Bep.  626;   60 

^M  art.  12,  ^  2:  Ladd  t .  Cartwright,  N,  W.  Rep.  1110. 

7  Or.  329,  333;  Patterson  v.  Lynde,  •  McClellan  Dig.,   Fla.    SUt.,  p. 

U.S.  610.  232,^20. 

'  Schricker  v.  KidingB,  65  Mo.  208.  ^  Gibbfl  v.  Davia,  27  Fla.  631 ;  ••  «• 

*  Oonst.  Minn.,  art  10, 1 8.  8  South.  Rep.  633. 
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alone,  except  that  if  he  pays  more  than  his  proportion  of  the 
debts  of  the  company,  he  may,  as  in  other  cases,  have  con- 
(rtbution  from  his  fellow-shareholders.^    Judgment  cannot  be 
rendered   against  the  members  jointly,  or  against  each    tn 
iolido}    It  necessarily  follows  that  in  those  States  whose  policy 
permits  a  creditor  to  bring  an  action  at  law  to  enforce  this  lia- 
bility, the  action  is  not  joints  as  where  the  members  are  liable 
as  partners,'  but  each  member  must  be  separately  sued/    But 
this,  as  we  shall  see,  presents  no  obstacle  to  the  joining  of 
all  the  members  as  defendants  in  a  suit  in  equity;  for  these 
courts  have  the  power,  in  a  proceeding  in  which  all  the  mem- 
bers are  before  it,  to  mould  their  decree  according  to  the  sev- 
eral rights  and  liabilities  of  each   member.*    The   rule  in 
equity  is,  therefore,  the  reverse  of  that  at  law;  here,  all  mem- 
bers must  be  made  parties,  unless  the  joinder  of  some  is  shown 
to  be  impracticable.*    There  is,  however,  no  iuflezible  rule  ou 
this  subject.     Thus,  in  a  creditor's  suit  in  equity  against 
shareholders  in  Kentucky,  some  of  whom  had  not  been  served 
with  process,  it  was  held  that, since  their  liability  was  several 
under  the  statute,  to  decree  against  some  of  them  and  con- 
tinue the  cause  as  to  the  others  was  not  error;  ^  but  in  Louisi- 
ana the  court,  while  holding  that,  a  judgment  could  not  be 
rendered  against  stockholders  in  solido  for  a  corporate  debt, 
ruled  that  it  was  error  to  single  out  a  portion  of  the  stock- 
holders and  take  judgment  against  them,  and  lay  the  cause 
over  as  to  the  rest.*    But  here  the  liability  appears  to  have 
been  that  of  partners,  the  charter  providing  that  the  stock- 

^  Po$t,  «8816.  (Mass.)  123,  127;  Gibbs  w.  Davis,  27 

*  Reynolds  v.  Feliciana  Co.,  17  La.  Fla.  531 ;  <.  e.  8  Sonth.  Bep.  683. 
397-406.  *  Umsted  v.  Bnskirk,  17  Ohio  St. 

*  Post,  §  3500.  113 ;  Perry  v.  Turner,  55  Mo.  418,  426, 

*  Paine  v.  Stewart,  33  Conn.  616;  per  Napton,  J. 

Bank  of  Poughkeepsie  v.  Ibbotson,  24  *  Umsted  v.  Buskirk,  17  Ohio  St. 

Wend.  (N.  Y.)  473;  Abbott  v.  Aspin-  113;  Pierce  v.  Milwaokee  Co.,  88  Wis. 

wall,  26  Barb.  (K.  Y.)  202;  Perry  v.  253;  Ooleman  v.  White,  14  Wis.  700; 

Turner,  55  Mo.  418;  Pettibone  v.  Mc-  «.  c.  80  Am.  Dec.  797;  Grease  «•  Bab- 

Graw,  6  Mich.  441 ;  Be  Hollister  Bank  cock,  10  Met.  (Mass.)  525. 
of  Buffalo,  27  N.  Y.  303;  t.  c.  84  Anu         '  Oastleman  «.  Holmes,   4  J.  J. 

Dec.  202;  Pratt  v.  Bacon,  10  Pick.  Marsh.  (Ey.)  1,  5. 

*  Beynolds  v.  Feliciana  Co.,  17  La.  397. 
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holders  should  not  be  exempt  from  personal  liability  for 
losses  which  might  be  sustained  beyond  the  amount  of  the 
capital  stock.^ 

S  3099.  Individnal  liiability  for  Amounts  Withdrawn  or 
not  Paid  in. — Statutes  are  found  which  state  the  common-law 
liability  more  broadly  than  can  be  extracted  from  some  of  the 
decisions,  such  as  the  statute  of  Maine,  declaring  that  the  capi- 
tal stock  subscribed  for  any  corporation  shall  stand  as  a 
security  of  all  its  creditors,  and  that  *'  no  payment  upon  any 
subscription  or  agreement  to  or  for  the  capital  stock  of  any 
corporation  shall  be  deemed  a  payment  within  the  purview 
of  this  act,  unless  bona  fide  made  in  cash,  or  in  some  other 
matter  or  thing  at  a  bona  fide  and  fair  valuation  thereof;' 
and  declaring  the  withdrawal  of  any  portion  of  the  capital 
stock  of  the  corporation,  directly  or  indirectly,  to  be  void  as 
against  any  person  having  thereafter  a  bona  fide  judgment 
against  the  corporation,  and  also  against  receivers  and  trustees  ;* 
and  giving  a  bill  in  equity  to  creditors,  trustees,  or  receivers 
of  corporations  against  any  person  or  persons  who  have  sub- 
scribed for  or  agreed  to  take  stock  in  any  corporation,  and 
haye  not  paid  for  the  same,  or  who  have  received  dividends 
declared  from  the  capital  stock,  or  in  violation  of  any  statute, 
or  who  have  withdrawn  any  portion  of  the  capital  stock,  or 
canceled  or  surrendered  any  of  their  stock,  and  received  any 
valuable  consideration  therefor  from  the  corporation  except 
its  own  stock  or  obligation  for  its  own  stock,  or  who  have 
transferred  any  of  their  stock  to  the  corporation,  as  collateral 
or  otherwise,  and  received  any  valuable  consideration  there- 
for; *  and  providing  that ''  no  stockholder  in  any  corporation  in 
this  State,  except  in  banks,  shall  hereafter  be  liable  for  the 
debts  or  claims  against  said  corporation  beyond  any  amount 
or  amounts  withdrawn  or  not  paid  in  as  aforesaid;  but  this 
act  shall  not  affect  the  liability  of  any  officer  of  any  corpora- 
tion."*   This  act  is  held  to  have  repealed  by  implication  a 

^  1  Moreau's  Dig.  261.  «  Ibid.,  ^  3. 

'  Mame  act  of  Feb.  24, 1S71,  §  1.  *  Ibid.,  §  5. 

*  Attf.,  k  2. 
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former  statate^  of  the  same  State,  relating  to  the  liability  of 
fitockholders  in  manufacturing,  mining,  and  quarrying  cor- 
porations.* Both  branches  of  it,  that  which  makes  the  stock* 
holders  liable  in  respect  of  their  unpaid  subscriptions,  and 
that  which  makes  them  liable  for  dividends  declared  from  th« 
capital  stock,  or  in  violation  of  any  statute,  are  believed  to  be 
merely  declaratory  of  the  common  law. 

§  8090.  liiabiUty  for  FaUore  to  File  Certlflcatea,  Post 
Notices,  etc — There  are  also  statutes  making  shareholders 
individually  liable  for  the  debts  of  the  corporation  in  conse- 
quence of  the  failure  of  the  directoTB  and  matuiffing  officen  to 
do  certain  acts, — as  to  file  certain  reporUf  or  to  publish  certain 
sfatemenie  touching  their  organization,  the  amount  of  their 
stock,  tbe  terms  of  its  payment,  etc.  This  liability,  how* 
ever,  is  more  commonly,  and  justly,  attached  to  directors 
and  officers  than  to  stockholders  at  large.'  Under  such  a 
statute,  providing  that  corporations  should  publish  their 
organization,  amount  of  stock,  conditions  of  payment,  name, 
place  of  business,  etc.,  and  that  they  should  post  up  a  copy 
of  their  by-laws  in  their  office,  and  providing  further  that  a 
failure  on  the  part  of  the  company  substantially  to  comply 
with  these  provisions  should  render  the  property  of  the  stock- 
liolders  liable  for  the  debts  of  the  corporation,  it  was  held  that 
a  failure  to  post  the  by-laws  was  not  such  a  failure  to  comply 
with  the  regulations  as  would  render  the  stockholder  liable  for 
the  corporate  debts.^  Analogous  to  this  is  the  principle  that 
where  the  stockholders  in  a  limited  partnership  file  a  certificate 
fals^ely  stating  that  the  stock  has  been  paid  for,  when  such  is 
not  the  case,  they  are  liable  as  general  partners  under  a  similar 
statute.*  But  such  statutes  are  regarded  as  penal^  in  the  sense 
of  principles  already  considered;*  and,  accordingly,  it  is  held 
that  if  the  resident  stockholders  are  made  liable  under  such  a 
statute,  the  non-resident  stockholders  will  not  be  compeUed  to 

>  Rev.  Stat.  Maine,  ch.  48,  (  9.  *  Hite  Natural  Qas  Oo.*s  Appeal, 

»  Poor  V.  Willoughby,  64  Me*  S79.  118  Pa.  St,  436. 

*  Post,  i  4221,  et  seq.  *  AnU,  i  S018,  Usig, 

*  McEellar  v.  Stoat,  14  Iowa,  359. 
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make  eontribuUon, — the  goyeming  principle  being  that  penal 
laws  haTe  no  extraterritorial  force.'  But,  of  course,  such 
statates  moat  be  ^ubstaniiaUy  complied  vfiih,  in  order  to  exoner- 
ate the  stockholders;  and  if  the  statute*  requires  the  filing  of 
an  annual  certificate,  irvJy  stating  the  assets  and  liabilities,  the 
filing  of  a  faUe  certificate  will,  of  course,  make  the  stockholders 
Uable.' 

§  3091.  liability  for  Frauds  nnder  the    Iowa   Statute. — 

In  Iowa  there  is  the  following  statute:  "  Intentional  fraud  in  failing 
to  comply  substantially  with  the  articles  of  incorporation,  or  in 
deceiving  the  public  or  individuals  in  relation  to  their  means  or 
their  liabilities,  shall  subject  those  guilty  thereof  to  fine  and  impris- 
onment, or  both,  at  the  discretion  of  the  court.  Any  person  who 
has  sustained  injury  from  such  fraud  may  also  recover  damages 
therefor  against  those  guilty  of  participating  in  such  fraud."  *  Fraud 
must  be  established  to  authorize  the  recovery  of  damages  against 
members  of  a  corporation  under  this  statute.  It  does  not  give  a 
right  of  action  for  negligence  or  mismanagement^  There  must  have 
been  not  only  an  intention  to  deceive^  but  some  act  done  with  such 
intention/ 


>  Sayles  v.  Brown,  40  FM.  Rep.  8. 
See  aidt,  ^  S052. 

'  Here  Pub.  Stat.  R.  L,  ch.  156, 
♦4 11, 12. 

•  C<Bigdon  V.  Winflor,  17  R.  I.  236; 
Index  HH,  69;  21  Atl.  Rep.   540; 
Hite  Natural  Gas  Ck>.'8  Appeal,  nif^ra. 
Compare  pott,  k  4125.    The  private 
property  of  stockholders  of  a  corpora- 
tiou  is  not  rendered  liable  for  the 
debts  thereof  merely  by  a  failure  to 
comply    with   Iowa    code,   sections 
107&-1078,  as  to  the  hoohlceepingt  etc. ; 
nor  by  the  creation  of  an  indebted- 
ness exoeeding  two-tliirds  of  the  capi- 
tal stock.    Langan  v.  Iowa  &c.  Constr. 
Co.,  49  Iowa,  317 ;  ainJU,  k  2869.    The 
New  York  law  of  1853,  chapter  333, 
IB  not  affected  by  the  law  of  1875, 
duipter  510,  amending  the  law   of 
IMS,  chapter  40,  section  12.  The  cash 


]>aid  in  and  the  stock  for  personal 
property  transferred  to  the  corpora- 
tion mujst  still  be  ^ecified  in  the 
annual  report.  Pier  «.  George,  17 
Hun  (N.  Y.),  207.  A£embers  of  a  co- 
operative association  organized  under 
the  PennsylTania  act  of  June  7, 1887, 
are  not  rendered  individually  liable 
for  its  debts  by  its  failure  to  publish 
on  its  letter-heads  the  notice  in  regard 
to  credit  required  by  section  8,  nor 
because  the  association  sells  on  credit, 
or  in  good  faith  confesses  judgment  to 
one  of  its  members  for  an  honest  debt. 
Bendall  v.  Jackson,  11  Pa.  Co.  Ct.  183. 

*  Iowa  code  of  1873,  k  1071 ;  Mc- 
Olain  Ann.  Stat.,  §  1621. 

'  Hoffman  v.  Dickey,  54  Iowa,  185. 
Compare  Donworth  v.  Oonilhaqgh,  5 
Iowa,  300. 

•  Miller  v.  Radish,  69  Iowa,  <78. 
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§  3092.  liiability  in  the  Proportioii  Which  the  Members* 
Shares  Bear  to  the  Corporate  Indebtedness.  —  Some  of  the 
constitutions  ^  and  statutes  have  adopted  the  policy  of  makings 
each  stockholder   of  a  corporation  liable  in  the  proportioii 
which  his  portion  of  the  whole  share  capital  bears  to    the 
whole  amount  of  the  corporate  debts.     To  illustrate:  Suppose 
the  capital  stock  were  $100,000,  and  the  total  debts  $50,000. 
A  stockholder  who  owns  one-tenth  of  all  the  shares  of  capital 
stock  must  contribute  $5,000  towards  paying  these  corporate 
debts,  or  one-half  the  par  value  of  his  shares,  and  no  more. 
In  other  words,  each  share  of  stock  is  assessed  fifty  per  cent. 
Again,  suppose  the  capital  stock  to  be  $100,000,  and  the  debts 
$200,000.     A  member  owning  one-tenth  of  the  shares  would  be 
obliged  to  contribute  $20,000,  or  twice  the  amount  of  his  portion 
of  the  stock.     In  other  words,  each  share  of  stock  would  be 
assessed  two  hundred  per  cent  upon  its  par  value.*    The  liabiU 
ity  of  stockholders  under  such  charters  and  statutes  differs 
from  that  of  partners  and  members  of  joint-stock  companies 
in  this:  that  here  each  member  can  be  called  upon  to  pay 
only  his  proportion,  although  by  reason  of  the  insolvency  of 
the  other  members  some  of  the  debts  go  unpaid;'  but  there  a 
single  solvent  member  may  be  obliged  to  pay  all  the  debts  of 
the  firm  or  company,  and  get  contribution  from  his  copartners 
if  they  are  able  to  respond.     This  scheme*  while  relieving 
stockholders  of  the  onerous  burdens  of  partners,  has  the 
advantage  of  making  them  interested  to  exert  their  power  to 
prevent  the  extravagant  contracting  of  corporate  debts;  since, 
whatever  may  be  the  amount  of  each  member's  stock,  the 
greater  the  debts,  the  greater  his  liability.     This  species  of 
liability  is  not,  however,  likely  to  become  a  favorite  of  legisla- 
tion, because  in  many  cases  some  of  the  stockholders  will  be 
found  insolvent  or  beyond  the  reach  of  process,  and,  since  the 
stockholders  are  not  sureties  for  each  other,*  the  sums  contri- 

^,AfUe,  $8001.  525;  Lane  v.  Harris,  16  Ga.  217,  234; 

*  Adkins  v.  Thornton,  19  Ga.  825.       Larrabee   v.  Baldwin,  85   Oal.  155. 
'  Lsrrabee  v.  Baldwin,  85  Oal.  155,     lUustrations  of  this  liability  may  be 

178.  seen  in  Wiswell  v.  Starr,  48  Me.  401 ; 

*  Grease  v.Baboock,  10  Met.  (Mass.)     in  Dane  v.  Young,  61  Me.  160;  in 

2226 


BBVBBAL  LIABILITY.     [8  Thomp.  Corp.  §  3098. 

bated  by  the  rest  will  leave  a  portion  of  the  corporate  debts 
unpaid. 

§  8008.  Further  of  these  Statutes.  —  The  liability  thus 
declared  has  been  held  subject  to  be  reduced  by  the  amount  of 
the  indebtedness  of  the  corporation  which  the  stockholder 
may  have  taken  up  before  the  commencement  of  the  suit 
against  him,  although  the  statute  does  not  say  so  in  terms; 
30  that  if  he  has  redeemed  bills  of  the  bank  to  the  amount  of 
his  personal  liability,  this  discharges  him.^  By  a  palpable 
misconstruction  of  such  a  provision  in  a  Georgia  bank  char- 
ter, the  proportionate  liability  there  imposed  upon  the  stock- 
holders was  reduced  to  an  ordinary  individual  liability,  so 
that  each  stockholder  might  be  sued  at  law  by  any  billholder, 
and  charged  to  the  amount  of  the  par  value  of  his  shares.* 
Bnt  as  the  corporation  was  allowed  to  contract  debts  to  three 
Hfne$  the  amount  of  its  capital  stock,  the  majority  conceded 
that  each  stockholder  might  be  made  liable  for  his  share  of 
the  debts  (not  merely  of  the  circulating  notes)  by  a  proceeding 
in  equity;  and  this  was  the  principle  adopted  by  the  court  in 
construing  a  subsequent  charter.*  By  a  similar  misconstruc- 
tion, a  statute  of  Massachusetts  providing  that  the  shareholders 
of  banking  corporations  should  be  liable  **in  porportion  to 
the  amount  of  stock  they  may  respectively  hold  at  the  dissolu- 
tion of  the  charter,"  was  made  to  read ''  to  the  amount  of  the 
stock  they  may  respectively  hold,"  etc.;  in  other  words,  it  was 
reduced  to  an  ordinary  individual  liability  to  the  extent  of 
the  par  value  of  the  shares  of  each  shareholder.  ^  Under  a 
California  statute  imposing  this  species  of  liability,  but  giving 


Bnmch  f.  Baker,  58  Ga.  602,  512;  in 
Lane  v.  MorriB,  8  Ga.  468;  in  Belcher 
i.Wi]]oox,  40  Ga.  391;  in  Bobinson 
f.  Bank  of  Darien,  18  Ga.  65, 109 ;  and 
in  CasUeman  v.  Holmes,  4  J.  J.  Marsh. 
(Ky.)  1. 

1  Braneh  v. Baker,  68  Ga.  502,  512; 
Line  v.  Harris,  16  Ga.  217;  Belcher 
t*  WHleoz,  40  Ga.  891 ;  Bobinson  v. 
Bank  of  Darien,  IS  Ga.  65,  109. 
Oompan  Tallmadge  v.  Fishkill  Iron 


Go.,  4  Barb.  (N.  T.)  882.  This  rale 
is  frequently  declared  in  the  statutes 
creating  this  species  of  proportionate 
liability.  See,  for  instance.  Gal.  Laws 
1863,  786. 

*  Lane  v.  Harris,  16  Ga.  217  (Ben- 
ning,  J.,  dissenting). 

*  Branch  v.  Baker,  53  Ga.  502. 

*  Crease     v.     Babcock,    10     Met. 
(Mass.)  525, 557,  560. 
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at  the  smmo  timo  either  a  joint  or  several  aetion  to  raooTer 
the  same,  it  was  held  that  the  recovery  was  not  limited  to  the 
stockholder's  proportion  of  each  particular  debt  sued  for,  but 
that  any  creditor,  whose  debt  was  sufficient,  might  collect  of 
any  stockholder  the  entire  amount  which  the  latter  was  liable 
to  pay  as  his  proportion  of  all  the  corporate  debts,  leaviug 
him  to  seek  contribution  from  his  co-stockholders;  so  that, 
when  any  stockholder  bad  paid  to  one  or  more  creditors  his 
proportion  of  all  the  corporate  debts,  bis  liability  ceased.     In 
order  to  determine  how  much  any  one  stockholder  was  liable 
to  pay  to  the  particular  creditor  by  whom  he  chanced   to 
be  sued,  it  was  necessary  to  find  the  whole  amount  of  the 
indebtedness  of  the  corporation,  created  while  he  was  a  stock- 
holder; and  any  one  creditor  whose  demand  was  large  enough 
might  have  judgment  against  the  stockholder  whom  he  singled 
out  for  the  latter's  proportion  of  all  corporate  debts**     The 
enormous  inconvenience  of   the  statute  is  seen  at  a  glance. 
It  allowed  any  creditor  to  sue  any  stockholder  at  law,  but  yet 
it  was  necessary,  in  order  to  ascertain  the  measure  of  his 
recovery,  that  an  dccotmi  should  be  taken  and  stated  of  all  the 
debts,  of  the  corporation  contracted  during  the  time  when  he 
was  a  stockholder. 

§  80O4.  Whetber  Solvent  Shareholders  Liable  to  Make 
Good  JDefaolts  of  Insolvent  Ones.  —  Statutory  schemes  have 
existed  (but  they  are  few)  under  which,  in  case  the  assets  of 
a  corporation  are  not  sufficient  to  satisfy  all  its  creditors, 
the  corporators  are  individually  liable  to  make  good  the 
deficiency,  including  that  which  may  arise  from  the  insol- 
vency of  any  of  the  corporators  to  the  extent  of  the  capital 
professed  to  be  paid  in  as  set  forth  in  the  charter.'  But  where, 
in  order  to  discharge  the  liabilities  of  an  insolvent  national  bank- 
ing association,  the  Comptroller  of  the  Currency  has  assessed 
against  the  several  shareholders  a  sufiicient  percentage  upon 
the  par  value  of  the  stock  by  them  respectively  held  to  dis- 
charge its  liabilities,  in  case  it  is  all  collected,  he  has  no  power 

*  Laarrabeo    v.   Baldwin,  36  OaL        '  Haslett  v.  Wothexsq^oon»  latnh. 
165.  £q.  (S.  a)  209. 
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to  direct  a  further  assessmezLt  to  supply  the  deficit  oaused  bj 
the  inability  of  the  receiver  to  enforce  payment  from  such 
as  are  insolvent  or  beyond  the  jurisdiction,  although  the  first 
assessment  was  for  an  amount  less  than  the  par  value  of  the 
shares;^  and  it  was  so  held  under  a  statute  making  each 
shareholder  liable  to  contribute  ''  equally  and  ratably"  to  the 
amount  of  his  shares.* 

S  3095.  liable    <<to   the  Amoant   of  His   Stock/*   etc. — 

Where  the  charter  or  statute  expresses  the  liability  by  the 
words  "  to  the  amount  of  his  stock/'  or  *'  to  the  amount  of  his 
stock  and  no  more/'  this  means  a  superadded  liability  to  the 
full  amount  of  the  par  value  of  the  shares  held  by  each  stock- 
holder, and  is  not  satisfied  by  his  merely  paying  up  what  is 
due  on  his  share  subscription.' 

§  3096.  liiabllity  to  Amount  of  Nominal  Capital.  —  It  has 

been  held  that  where  persons  are  incorporated  ''  with  a  pres- 
ent capital  of  $60,000/'  when,  in  fact,  the  capital  paid  in  is 
only  $37,000,  creditors  of  the  corporation  may  compel  the  cor- 
porators to  fill  up  the  capital  to  $60,000,  in  order  to  .satisfy 
their  demands.*    This  is  no  more  than  requiring  them  to 


^  United  States  «.  Knox,  102  U.  S. 
422. 

'  Be  HoUister  Bank,  27  N.  Y.  393 ; 
f .  e.  84  Am.  Dee.  292. 

'  McDonneU  v.  Alabama  Qold  life 
Ins.  Co.,  85  Ala.  401 ;  s.  e.  5  South.  Bep. 
120;  Shricker  v.  Hidings,  65  Mo.  208; 
Gsaaen  v.  Buck,  68  Mo.  645  (over- 
niling  Lewis  «.  St.  Charles  Oonntj,  6 
Mo.  App.  225) ;  Lewis  v.  St.  Charles 
Goanty  (second  appeal),  13  Mo.  App. 
48, 52;  Root  9.  Sinnock,  120  m.  850; 
f.  c.  60  Am.  Bep.  558 ;  Culver  v.  Third 
Nat  Bank,  64  m.  528;  Tibballs  v. 
Ubby,  87  m.  142;  Bromlejr «.  Good- 
win, 95  m.  118;  Wincock  v.  Turpln, 
»IlLl85,l4l;  Harper  V.  Union  Man. 
Oo.,  100  m.  225;  Eames  p.  Doris,  102 
111350;  Thoiiipsoa9.M0isseT,lO8IU. 


362;  Queenan  9.  Pahner,  117  111.  619; 
Slee  9.  Bloom,  20  Johns.  669,  683; 
Brif^  9.  Penniman,  8  Cow.  (N.  Y.) 
387,  895;  t.  0.  18  Am.  Dec.  454; 
Bank  of  Poughkeepsite  9.  Ibbotson, 
24  Wend.  (N.  Y.)  473;  Be  Empire 
City  Bank,  18  N.  Y.  199,  218;  Lane's 
Appeal,  105  Pa.  St.  49,  67;  a.  c. 
51  Am.  Bep.  166;  Woodruff  dec.  Iron 
Works  9.  Chittenden,  4  Bosw.  (N.  Y.) 
406;  Pettibone  9.  McGraw,  6  Mich. 
441 ;  Walker 9.  Grain,  17  Barb.  (N.  Y.) 
119 ;  Ohio  life  Ins.  Co.  9.  Merchants' 
Ins.  Co.,  11  Humph.  1 ;  a.  «•  58  Am. 
Dec.  742.  See,  alM,  Norris  9.  John- 
son, 34  Md.  485. 

*  Haslett  9.  Wotharspoon,  1  Sirob. 
£q.  (S.  0.)  209,  229. 
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make  good  the  representation  which  they  have  induced  the 
Legislature  to  put  into  their  charter. 

§  9097.  liabUity  **  for  All  Losses/'  etc.  —  A  bank  charter 
declaring  that  "  the  stockholders  of  said  bank  shall  be  person- 
ally and  individually  liable  for  all  losses,  deficiencies,  and 
failures  of  the  capital  stock  of  said  bank/'  has  been  held  to 
make  the  stockholders  personally  liable  to  the  creditors  of  the 
bank  for  its  debts,  in  proportion  to  their  respective  shares 
in  the  stock  of  the  same/  and  not  merely  bound  to  keep 
the  capital  good  by  assessments.  A  bank  charter  making 
the  stockholders  individually  liable  **  to  make  good  losses  to 
depositors  and  others/'  renders  the  stockholders  liable  to  all 
creditors  suffering  from  the  failure  of  the  bank  to  pay  its 
debts.*  But  no  personal  liability  is  imposed  on  the  stock- 
holders of  an  insolvent  corporation  in  process  of  liquidation, 
by  a  clause  in  the  charter  that "  if,  at  any  time,  the  capital  stock 
paid  into  said  corporation  shall  be  impaired  by  losses  or  other- 
wise, the  directors  shall  forthwith  repair  the  same  by  assess- 
ment." • 

§  3098.  Not  a  Uability  to  the  Corporatton.  —  It  may  be 

stated  generally  —  and  this  statement  will  probably  apply  to 
most  of  the  forms  of  superadded  individual  liability  which 
have  been  imposed  upon  stockholders  by  statute  —  that  this 
liability  is  not  a  liability  to  the  corporation,  nor  can  the  cor- 
poration sue  to  enforce  it  on  the  ground  that  the  corporation 
is  a  trustee  for  its  creditors.*  While  the  directors  of  a  cor- 
poration are,  in  some  sense,  in  the  view  of  American  courts, 
trustees  for  the  creditors  of  the  corporation,  yet  the  corpora- 
tion itself,  considered  as  a  person,  is  no  more  a  trustee  for  its 
creditors  than  a  natural  person  is  a  trustee  for  his  creditors. 
Tliough  expressions  of  this  kind  have  been  dropped  in  judi- 

^  Atwood  V.  Rhode  Island  Agric.  more  than  fifty  per  cent.    Wilber  v. 

Bank,  1 B.  I.  876.  Glen  Iron  Works,  18  Nat.  Bank.  Reg. 

*  Queenan  v.  Palmer,  117  111.  $19.  178. 

*  Bewey  v.  St.  Alhans  Trust  Ck>.,  37  *  Liberty  &c.  College  «•  Watkins, 
yt.  332.  Oonstruction  of  charter  pro-  70  Mo.  13;  Atwood  v.  Rhode  Island 
vision  that  stock  shall  not  be  assessed  Agric.  Bank,  1  R.  I.  376. 
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eial  decisions,^  yet  thej  tend  to  confuse  legal  ideas.  If  it 
were  suggested  that  a  sberifT,  indebted  beyond  bis  means  of 
p&jment,  could  maintain  an  action  against  tbe  sureties  on 
his  own  bendy  on  tbe  tbeory  tbat  be  was  a  trustee  for  bis 
creditors,  the  absurdity  of  tbe  proposition  would  be  at  once 
seen.  Nor  could  any  one  fail  to  perceive  tbat  such  a  rule, 
instead  of  preserving  a  security  intended  by  law  for  creditors, 
would  inevitably  tend  to  destroy  it;  for,  as  was  well  said  by 
the  Supreme  Court  of  Ohio,  "if  tbe  corporation  has  the  right 
to  enforce  this  liability  by  assessments,  it  can  exhaust  it  to 
discharge  a  present  indebtedness,  and  continue  its  business, 
with  no  other  security  to  its  future  creditors."* 

§  3099.  Mnst  be  Imposed  by  Statute.  —  The  superadded 
individual  liability  dealt  with  in  this  chapter,  being  an  excep- 
tion to  the  rule  of  non-liability  of  tbe  common  law,'  must,  as 
a  general  rule,  be  imposed  by  a  constitutional  ordinance  or  a 
statute,  or  it  does  not  exist  at  all.^  It  cannot,  we  have  seen,* 
be  imposed  by  a  mere  by-law,  though,  of  course,  it  may  be 
assumed  by  the  stockholders  by  a  eoniraet  with  tbe  creditors, 
provided  the  contract  is  supported  by  a  eonHderation*  and  is 
in  writing.^ 

§  3100.  Stockholders  liiable  upon  Their  Own  Interpreta- 
tion of  Their  Charter. — But  if  tbe  stockholders  of  an  intended 
banking  company,  in  their  application  to  the  Legislature  for  a 
charter,  declare  that  tbe  private  property  of  the  stockholders 
is  to  be  bolden  for  the  debts  of  the  bank,  and  also  publish 
upon  the  bills  of  tbe  bank  a  statement  that  ''stockholders' 

private  property  bolden,"  these  acts  amount  to  eonsiruciion 

0/  the  charieT  by  the  parties  themselves,  which  they  will  not 

^  permitted  afterwards  to  repudiate.* 

^  Karnes  v.  Rochester  dbc  B.  Co.,  Co.  v.  Oanney,  64  N.  H.  296;  Shaw  v. 

*  Abb.  Pr.  (K.  a.)  (N.  Y.)  107.  Boylan,  16  Ind.  384. 

'  Umated  v.  Buskirk,  17  Ohio  Bt.  •  AnU,  ^  2927. 

^H  U7;  ante,  §  S42.  *  AnU,  ^  2928. 

'Iibbeyv.Tobe7,82Me.  897;  t.e.  *  Atwood  v.  Rhode  Islaiid  Agric 

J?  Atl.  Kep.  904.    See   Norton   v.     Bank,  1  R.  I.  876. 


Hodges,  100  Mass.  241 ;  Ossipee  Man. 
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i  3101.  Bfltet  of  Stattaiory  Berteiom.  —  The  thirteenth  sec- 
tion of  the  General  Corporation  Law   of  Missouri    of  1845 
declared  that  in  all  corporations  **  hereafter  created/'  the  cor- 
porators  should  be  subject  to  a  doable  liability.^     In   1856 
this  law  was  revised,  and  the  thirteenth  section  of  the  revised 
act,  in  precisely  the  same  language,  declared  the  same  liabil- 
ity in  all  corporations  "  hereafter  created."'    The  word  **  here- 
after/' when  used  in  a  statute,  it  was  declared  in  the  revision 
of  1855,  should  be  construed  to  mean  "  the  time  after  the 
statute  containing  such  term  shall  take  effecf     By  another 
section  of  the  same  revision  it  was  declared  that  all  acts  revised 
at  that  session  of  the  general    assembly  should  be  taken  and 
construed  as  repealing  the  acts  previously  in  force.'     The 
Masonic  Hall  Association  having  been  incorporated  in  1853, 
it  was  held  that  the  double  liability  imposed  upon  its  stock- 
holders by  the  law  of  1845  was  removed  by  the  repeal  of  that 
law  in  1855;  that  the  law  as  then  re-enacted  did  not  apply  to 
any  corporation  created   before  its  date,  and  therefore    the 
stockholders  of  that  corporation  were  not  subject  to  a  double 
liability/     Norton,  J.,  dissented  on  the  ground  that  the  thir- 
teenth section  of  the  act   concerning   corporations   in    the 
Revised  Statutes  of  1855  was  a  literal  copy  of  the  thirteenth 
section  of  the  act   concerning  corporations  in  the  Revised 
Statutes  of  1845,  and,  for  that  reason,  should   not   be  con- 
strued as  an  original  law  taking  effect  only  from  the  revi- 
sion, but  merely  as  a  continuation  of  the  law  revised.'     The 
conclusion  of  the  majority  is  justified  by  the  sweeping  lan- 
guage of  the  repealing  clause  of  the  revision  of  1855;  but  ii 
can  scarcely  be  conceived  that  the  Legislature  intended  sucb 
a  result.     The  only  safe  rule  applicable  in  such  a  case  had 
been   laid   down    by  the    same  court  in  previous   decisions, 
which,  however,  the  court  held  inapplicable  to  the  repealing 
clause  in  question.     **  It  would  be  of  the  most  misehievons 
consequence  to  hold  that  the  revision  of  a  law  had  the  effect 


>  Rev.  Stat.  1845,  p.  233. 

•  Rev.  8Ut.  1855,  ]k  1026,  $  20. 

*  Fairchild  v.  Masonic  HaU 
71  Mo.  526,  527. 
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•  FaiYchild  ••  MaaoDic  HaU 
71  Mo.  526. 
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•f  mtidng  the  revised  law  entirely  original,  to  be  construed 

ift  though  none  of  its  provisions  had  effect  but  from  the  date 

$t  the  revised  law.    When  a  former  provision  is  included  in 

I  revised  law>  it  is  only  thereby  intended  to  continue  its  exist- 

emt,  not  to  make  it  operate  as  an  original  act  to  take  effect 

from  ihe  date  of  the  revised  law.     The  revision  has  not  the 

efieet  of  breaking  the  continuity  of  those  provisions  which 

ipire  in  force  before  it  was  made."  ^ 

i  310^.  Imdividiial  IMbmty  does  mot  Depend  vpen  Stock 
Beingr  Paid  for.  —  Of  course,  the  individual  liability  of  a 
stoclrhalder  depends  upon  whether  he  has  assumed,  by  con- 
tract, the  obligations  of  a  stockholder;  not  whether  he  has 
kept  his  contract  by  paying*  for  his  shares  according  to  his 
engagement;  nor,  as  already  seen,*  upon  his  having  received  a 
terHfieate*  So  the  provision  in  an  act  of  incorporation,  that 
stockholders  shall  be  individually  responsible  "  to  the  extent 
of  doable  the  amount  of  the  stock  subscribed  for  or  held  by 
them,"  makes  them  liable  to  double  the  par  value  of  their  stock, 
whether  it  is  paid  np  or  not.^ 

S  3103.  Individual  litability  of  Married  Women  as  Stock- 

boMerg.  —  The  capacity  of  married  women  to  assume  the 
obfigalions  of  shareholders,  which  has  already  been  con- 
sidered in  a  general  way,*  will  now  be  considered  with  special 
reference  to  the  superadded  individual  liability  imposed  upon 
shareholders  by  statutes.  A  general  statute  imposing  an 
individual  liability  upon  stockholders  includes  married 
women,  unless  they  are  specially  mentioned  by  its  terms: 
they  are  not  exempted  by  reason  of  their  coverture.*  They 
we  not  exempted  from  the  liability  imposed  by  the  act  of 


*  St.  LooiB  V.  Foster,  50  Mo.  613,  *  ArOt,  f  §  1096, 1097. 

^>  517.  See^  alaoi»  St.  Louis  v.  Alex-  •  Be  BecqMrocitgp  Bank,  22  N ,  Y. 

^»,  23  Mo.  483^  509.  9.    See,  also,  Sayke  v.  Bates,  15  R.  I. 

'iue,tn40.  342;  i.e.5  Atl.  Bep«487;  Drifisbacb 

*  MitcheU  v. Beckman,  64  QaL  117.  «.  Price*  133  Pa. St.  5S0;  m.c.  19  AtL 

*  Driertiack  «.  PBca*  ISa  Pa.  St.  Bep*  569. 
^;  I.  e.  19  AU.  Bep.  569. 
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Congress^  upon  shareholders  in  national  banks;'  and  this  is 
so,  whether  the  shares  were  acquired  by  subscription^  pur- 
chase, bequest,  or  otherwise.'  It  is  so,  even  where  the  hus- 
band may  have  transferred  such  shares  to  his  wife  to  conceal 
them  from  his  creditors:  if  she  accepts  the  transfer,  ratifies 
it,  or  accepts  benefits  under  it,  so  as  to  become  the  owner  of 
the  shares,  she  will  be  liable  to  be  assessed  as  a  shareholder,* 
and  the  receiver  of  the  bank  may  recover  a  judgment  against 
her  upon  the  assessment;  but  no  opinion  is  expressed  as  to  what 
property  may  be  reached  in  the  enforcement  of  the  judgment.' 

§  8104.  Indivldaal  liability  of  Stockholders  In  National 
Banks.  —  The  National  Currency  Act  provides:  ''The  share- 
holders of  every  national  banking  association  shall  be  held 
individually  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  engagements  of  such 
association,  to  the  extent  of  the  amount  of  their  stock  therein, 
at  the  par  value  thereof,  in  addition  to  the  amount  invested 
in  such  shares,  except  that  shareholders  of  any  banking  asso- 
elation  now  existing  under  State  laws,  having  not  less  than 
five  millions  of  dollars  of  capital  actually  paid  in,  and  a  sur- 
plus of  twenty  per  centum  on  hand,  both  to  be  determined 
by  the  OomptroUer  of  the  Currency,  shall  be  liable  only  to 
the  amount  invested  in  their  shares;  and  such  surplus  of 
twenty  per  centum  shall  be  kept  undiminished,  and  be  in 
■addition  to  the  surplus  provided  for  in  this  title;  and  if  at 
any  time  there  is  a  deficiency  in  such  surplus  of  twenty  per 
centum,  such  association  shall  not  pay  any  dividends  to  its 
shareholders  until  the  deficiency  is  made  good;  and  in  case 
of  such  deficiency  the  Comptroller  of  the  Currency  may  com- 
pel the  association  to  close  its  business  and  wind  up  its  affairs 
under  the  provisions  of  chapter   4   of  this    title.*    Persons 

>  U.  8.  Rev.  State.,  «  5151. 
*  Keyser  «.  Hito,  188  U.  8. 188;  An*         *  Witters  «.  Sowles,  1  L.  R.  A.  64; 


deraon  «.  line,  14  Fed.  Rep.  405;  «.  e.  85  Fed.  Rep.  640. 

Witters  «.  Sowles,  82  Fad.  Rep.  767;         *  Keyaer  «.  Hito,  183  U.  8. 188w 

85  Fed.  Rep.  640;  Hobart  «.  John-         *  Ibid. 

son,  S  Fed.  Rep.  488;  «•  c  19  Blatcht         •  U.  8.  Rer.  State.,  i  5151. 

(U.  8.)  859. 
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holding  stock  as  executors,  administrators,  guardians,  or  trus- 
tees  shall  not  be  personally  subject  to  any  liabilities  as  stock* 
holders;  bat  tbe  estates  and  funds  in  their  bands  sball  be 
liable  in  like  manner  and  to  the  same  extent  as  the  testator, 
intestate,  ward,  or  person  interested  in  such  trust  funds  would 
be  if  living  and  competent  to  act  and  hold  the  stock  in  his 
owrnname/'^     The  liability  thus  imposed  is  for  all  such  con- 
tracts, dehtSf  and  engagements  as  have  been  duly  contracted  in 
the  ordinary  course  of  business,^     But  creditors  who  make  set- 
tlements with  the  president  of  a  national  bank  after  it  has 
gone  into  liquidation,  whereby  the  maker  of  certain  notes  is 
released,  on  which   the    bank  is  liable    as    guarantor,  and 
whereby  an  attempt  is  made  to  continue  the  liability  of  the 
bank  as  guarantor,  are  not  such  creditors  as  can  subject  the 
stockholders  to  an  individual  liability.'    The  liability  is  several, 
and  is  not  affected  by  the  failure  of  any  other  shareholder 
to  pay  tbe  amount  assessed  against  him;  so  that  each  share- 
holder pays  only  what  he  would  have  to  pay  if  all  were  solvent 
and  able  to  respond.^     It  is  an  asset  of  the  bank,  to  be  resorted 
to  in  the  event  of  insolvency  as  a  sort  of  guaranty  fund.*    A 
stockholder  who,  with  his  assent,  is  assessed  under  another 
section  of  the  statute*  to  restore  the  impaired  capital  of  the 
bank,  is  not  for  this  reason  relieved  from  his  individual  lia- 
bility nnder  section  5151.'     Where  there  has  been  a  valid 
increase  of  the  shares  under  the  provisions  of  the  statute, 
those  original  shareholders  who,  under  the  option  given  them, 
subscribe  for  the  new  shares  and  pay  for  them,  become,  of 
course,  in  the  event  of  the  insolvency  of  the  bank,  individually 
liable  in  respect  of  them.* 

*  U.  8.  Rev.  Stats.,  ^  6162.  217;  Delano  v.  Butler,  118  U.  8.  634, 
"  Schiader  v.  Manufacturers'  Nat.      664 ;  Scovill  v.  Thayer,  105  U.  S.  143. 

^nk,  133  U.  8.  67,  76.  •  The  capital  of  a  national  bank 

*  lind,  was  $500,000.    It  was  voted  to  increase 
'  United  Stetes  v.  Knox,  102  U.  8.     to   $1,000,000.     Four   hundred   and 

^-  sixty  thousand  dol lars  were  subscribed 

Ifonfiv. Manufacturers' &C.  Bank,  and  paid  in.  A.,  the  holder  of  thirty 

21  Fed.  Rep.  197.  shares,  paying  $3,000,  under  an  option 

U.S. Rev. Stats.,  ^  6205.  given  to  shareholders.   It  was  after- 

*  Morrison  «.  Price,  23  Fed.  Bep.  wards  decided  by  the  directors  that 
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the  increase  should  be  $460,000  only, 
and  this  theOomptrollerof  theCTirren- 
cy,whoiie  assent  in  such  cases  is  essen- 
tial, assented  to.  The  capital  becoming 
impaired,  the  shareholders  were  as- 
sessed, under  U.  S.  Rev.  Stats..  ^  5205, 
to  make  up  the  deficiency,  and  A.  paid 
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an  assessment  on  sixty  shares.  It 
held,  the  bank  afterwards  going  into 
the  hands  of  a  receiver,  that  A.  was 
liable,  as  the  owner  of  sixty  shares, 
to  the  assessment  authorized  by  ^  5161, 
above  quoted.  Delano  «•  Butler,  118 
U.S.  634. 
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CHAPTER  LII. 

fOB  WHAT    DEBTS    THESE    STATUTES    MAKE    STOOEHOLDEBS 

LIABLE. 


tt 


Skiioh 

SllO.  Metning  of  the  word  "  debt 

in  snch  Btatates. 
SUl.  View  that  judgment  for  damages 

for  tort  not  a  "debt," 

3112.  The  opposing  view. 

3113.  Unliquidated  damages. 

3114.  Other  demands  deemed  to  arise 

ex  contractu. 

3115.  Ultra  vires  debts. 

3116.  Debts  barred  by  limitation. 

3117.  Liability  not  revived  or  extended 

by  renewals. 

3118.  Debts  created  by  indorsement. 

3119.  Debts  contracted  after  suspen- 

sion. 


SBcnoH 

Si20.  Pebts  accruing    irom    money 
loaned  and  misappropriated. 

3121.  Deposits  in  savings  banks  where 

no  certificates  are  issued. 

3122.  Bent  accruing  on  existing  leases 

after  insolvency. 

3123.  Mortgage  debts  under  a  stat* 

nte. 

3124.  Pebt  paid  by  surety. 

3125.  Debts  due  to  other  stockhold* 

ers. 

3126.  Debts  due  to  officers  of  the  cor* 

poratlon. 
8127.  When  a  debt  is  deemed  to  have 
been  contracted. 


i  8110.  MeaninflT  of  the  Word  ^Debt"  in  sach  Statate» 
wken  Liberally  Oonstrued.  —  Illustrations  of  what  Mr. 
Bishop  calls  the  ''elasticity  of  statutes/'^  or  perhaps,  more 
properly  speaking,  of  the  elasticity  of  courts,  may  be  found  in 
the  meaning  which  dififerent  courts  have  attached  to  the  words 
''debt/'  or  the  expression  ''debt  contracted,"  in  statutes  im- 
posing  upon  stockholders  a  personal  liability  to  pay  the  cor- 
porate debt.  It  may  be  premised  that,  under  any  rule  of 
construction,  a  stockholder  cannot  be  charged  with  an  indi- 
vidual liability  for  debts  not  mentioned  in  the  statute.'  Nor 
^  he  liable,  except  for  debts  that  might  have  been  enforced 
gainst  the  company.'  The  remedial  construction  accorded 
by  Mr.  Justice  Story  to  a  former  statute  of  Massachusetts  ^ 


*  BidKyp'sOrim.  Law,  Ist.  ed.,  ch.  6. 
'  OBBipee    Hosiery   Man.    Ck>.   •• 
Ottney,  M  K.  H.  2M. 


•  Van  Hook  «.  Whitlock,  7  Paifce 
(N.Y.),  878;  $.  e.  8  Paige  (N.Y.),  409. 

*  AnU,  i  8015. 
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resulted  in  the  conclusion  that  the  word  ''debt"  was  to  ba 
taken  in  its  broadest  sense,  as  embracing  any  just  demands 
whether  growing  out  of  contract  or  out  of  tort/ 

§  8111.  View  that  Jadsrment  for  Damagres  for  Tort  not  s» 
**Debt."  —  But  a  strict  construction  of  a  statute  making  the 
stockholders  of  a  corporation  jointly  and  severally  liable  to 
pay  the  debts  of  the  corporation,  in  consequence  of  a  failure 
of  the  corporation  to  publish  an  annual  notice  of  the  corporate 
indebtedness* — the  court  deeming  it  a  penal  statute — has 
resulted  in  the  conclusion  that  the  words  ''debt"  and  "debts 
contracted/'  employed  in  the  statute,  did  not  embrace  Sijudg- 
ment  rendered  against  the  corporation  for  damages  for  the 
sinking  of  a  steamboat,  through  the  negligence  of  the  agents 
of  the  corporation,  while  upon  its  docks  undergoing  repairs.' 
This  decision  is  in  legal  reason  supportable  only  upon  the 
ground  that  the  liability  created  by  the  statute  was  a  liability 
for  a  penalty;  that  statutes  creating  liability  for  penalties  are 
to  be  strictly  construed;  and  hence  that  the  liability  for  a 
penalty  ought  not  to  be  regarded  as  a  liability  for  a  debt, 
within  the  meaning  of  such  a  statute.  A  decision  of  the 
Supreme  Court  of  Nebraska,  when  analyzed,  is  found  to  pro* 
ceed  upon  the  same  ground.  The  plaintiff,  having  recovered 
a  judgment  against  a  horse  railway  company  for  damages  for 
personal  injuries  sustained  by  her  while  a  passenger  on  one 
of  the  cars,  and  having  failed  to  collect  the  judgment  from 
the  company,  brought  her  action  against  a  stockholder  under 
a  statute  imposing  upon  the  corporation  the  duty  of  publish^ 
ing  annually  a  true  statsTnent  "  of  the  amount  of  all  the  exist- 
ing debts  of  the  corporation,''  and  making  the  stockholder 
liable  for  its  debts  in  the  case  of  its  failure  so  to  do.  The 
court  held  that  the  "  debts"  spoken  of  in  the  statute  *  were  not 
debts  springing  out  of  the  torts  of  the  corporation.*  The  pro- 
priety of  this  conclusion  is  obvious.    Not  only  was  the  statute 


>  Carver  «.  Braintree  Man.  Go.,  2  Story  (U.S.), 432,  447. 
>  Rev.  Stat.  Mo.  1845,  p.  234,  i  18.  *  Gen.  Stat.,  title  ''  Oorporationa, 

•  Gable  «.  McOone,  26  Mo.  371;     $$  136, 139. 
t.  e.  72  Am.  Dec.  214.  *  DooUttle  «.  Marsh,  11  Neb.  US. 
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penal  in  its  nature, — if,  indeed,  that  ought  to  influence  the 
decision  of  the  question  at  all,^ — but  the  object  of  the  statute 
was  to  protect  contractual  creditors, — persons  giving  credit 
to  the  corporation, — by  requiring  the   corporation  to  make 
an  annual  disclosure  to  them  of  its  financial  condition.     A 
decision  of  the  Supreme  Court  of  Michigan,  dealing  with  the 
question  under  a  statute  of  that  State,  is  of  more  doubtful 
soundness.     So  much  of  the  statute  as  is  material  was  as  fol- 
lows: "The  stockholders  of  every  company  incorporated  under 
this  act  shall  be  jointly  and  severally  liable,  in  their  individ- 
ual capacity,  for  all  labor  performed  for  such  company;  and 
shall  also  be  liable  for  the  debts  of  such  company,  for  an 
amount  equal  to  the  amount  of  any  unpaid  stock  in  such 
company  held  by  them  at  the  time  such  debt  tjoaa  eontrcxied 
and  suit  commenced  thereon,  to  be  recovered  of  any  stock- 
holder who  is  such  when  the  debt  is  contracted,  or  any  subse- 
quent stockholder."    The  court,  in  view  of  the  use  of  the 
words  "debt  contracted''  in  the  statute,  and  professing  to 
give  it  its  natural  meaning,  without  restricting  or  enlarging 
it,  held  that  it  did  not  extend  so  far  as  to  include  a  judgment 
obtained  by  a  passenger  on  the  street  railway  of  the  corpora- 
tion for  a  personal  injury.     The  court  admitted  some  force 
in  the  argument  that  the  duty  of  carrying  the  passenger 
safely  had  been  assumed  by  the  corporation  by  contract,  and 
that  the  plaintiff  might  have  brought  her  action  against  the 
corporation  either  in  the  form  of  an  action  ez  contractu^  or  of 
an  action  ex  delicto^  but  regarded  it,  in  substance  and  effect, 
08  a  judgment  for  damages  founded  upon  a  tort,  which  could 
not  be  regarded  as  a  debt  contracted,  within  the  meaning  of  the 
statute.' 

§  8112*  The  Opposinsr  View.  —  This  does  not  accord  with 
the  well-lpiown  conception  of  the  common  law  that  a  judg- 
ment is  a  "debt  of  record,"  though  it  is  to  be  confessed  that 
inch  a  technical  definition  of  a  judgment  should  not  have 
much  weight  in  the  construction  of  a  statute.     Nor  does  it 

^  ism,  f  290S.  *  Bohn  «.  Brown,  88  Mich.  857. 
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accord  with  that  debated  and  debatable  judicial  theory  which 
classifies  judgments  as  contracts}    Nor  does  it  accord  with  the 
broad  meaning  assigned  by  several  courts  to  the  same  words, 
in  giving  a  remedial  construction  to  statutes  exempting  h&me- 
eteada  and  personal  property  from  e2:ecution.     In  such  a  stat- 
ute the  word  "debt,"*  and  the  words  "debts  contracted,"* 
have  been  held  to  embrace  a  judgrnent  recovered  in  an  action 
for  elander;  and  the  same  expression  has  been  held  to  embrace 
a  judgment  for  costs  in  an  action  for  a  tort,^  and  also  a  judg- 
ment in  an  action  for  deceit;  since  in  the  latter  case  the  plain- 
tiff might  have  waived  the  tort  and  sued  upon  the  contract.' 
Accordingly,  where  it  is  sought  merely  to  subject  tvJiat  remaine 
unpaid  by  the  stockholder  in  respect  of  his  shares,  it  is  clear 
that  any  demand  against  the  corporation,  which  has   been 
reduced  to  a  judgment,  will  be  available  as  a  basis  of  such  a 
proceeding,  without  reference  to  the  nature  of  the  original 


^  '"Hiat  a  judgment  is  a  contract, 
or  in  the  nature  of  a  contract,  has 
been  affirmed  and  denied  with  equal 
confidence."  1  Freem.  Judgm.,  8d 
ed.,  4  4,  citing  many  opposing  au- 
thorities. 

«  Dellinger  v,  Tweed,  66  N.  0.  206. 

■  Conroy  v.  SulliTan,  44  HI.  451. 

*  Lane  v.  Baker,  2  Grant  Oas. 
(Pa.)  424;  Smith  v.  Omans,  17  Wis. 
395.  Contra,  Schouton  v.  Kilmer,  S 
How.  Pr.  (N.  Y.)  527;  Lathrop  v. 
Singer,  39  Barb.  (N.  Y.)  396. 

*  Warner  «•  Oammack,  87  Iowa, 
642.  See  Thompson  on  Homesteads, 
^  380,  et  teq.  In  Orouch  v.  Gridley,  6 
Hill  (N.  Y.),  250,  it  was  held  that  a 
liability  for  a  tort  was  not  discharged 
under  a  bankrupt  law,  unless,  before 
the  filing  of  the  petition  in  bank- 
ruptcy, it  had  become  a  debt  by  be- 
ing converted  into  judgment.  The 
court  relied  upon  Buae  v.  Gilbert,  2 
Maule  Sc  S.  70,  where  the  question 
was  fully  considered.  In  Kellogg  v. 
Schuyler,  2  Denio  (N.  Y.),  73,  it  was 
held  that  a  cause  of  action  tn  IrufpoM 
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was  not  affected  by  a  discharge  in 
bankruptcy,  even  though  a  verdict 
had  been  rendered  before  the  pre- 
sentment of  the  petition  to  be  de- 
clared a  bankrupt,  provided  that  the 
judgment  upon  the  verdict  was  not 
entered  until  afterwards.  In  Zimmer 
v.  Schleehauf,  115  Mass.  52,  it  was 
held,  construing  the  fourth  clanse  of 
section  19  of  the  Banknq>tcy  Act  of 
1869,  authorizing  "  contingent  debts" 
and  "contingent  liabilities''  con- 
tracted by  the  bankrupt  to  be  proved 
against  his  estate  by  the  creditor,— 
that  in  an  <iction  of  tori  to  recover 
damages  for  slander  and  maliciaui 
prosectUionf  if  the  defendant  is  adju- 
dicated a  bankrupt  after  verdict  and 
before  judgment,  the  claim  is  not 
provable  against  his  estate.  The 
word  "debts,*'  as  us^  in  other 
statutes,  has  been  construed  in  the 
following  cases:  Chase  «.  Ingalls, 
97  Mass.  524;  Lowell  «.  Street  Com- 
missioners, 106  Mass.  540;  Esmond  v. 
Bullard,  16  Hun  (N.  Y.),  65;  Archer 
V.  Rose,  3  Brewst.  (Pa.)  261 
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ckim:'  if  it  is  merged  in  the  judgment,  it  becomes  a  debt  of 
record,  in  the  language  of  the  common  law;  and  upon  this 
point  there  will  be  no  difference  of  judicial  opinion.  So,  as 
ilready  seen/  constitutional  provisions  and  statutes  securing 
to  creditors  dues  from  corporations  by  a  superadded  indi- 
yidnal  liability  of  their  stockholders,  are  remedial  in  their 
nature,  and  hence  embrace  judgmenU  against  the  corporation 
for  damages  in  actions  for  its  forte.'  For  instance,  one  who 
has  recovered  against  the  corporation  a  judgment  for  damages 
for  iBOite  may  maintain  an  action  in  equity  in  the  Circuit  Court 
of  the  United  States,  the  citizenship  existing  which  gives  juris- 
diction, upon  his  judgment,  against  a  stockholder,  the  latter 
being  indebted  to  the  corporation  for  a  balance  unpaid  upon 
his  shares  in  excess  of  the  amount  of  the  judgment.^  Whether 
or  not  such  a  bill  could  be  maintained  for  unliquidated  d/vm- 
o/gu  for  waste,  the  court  had  no  doubt  that  the  liability 
became  an  ^'indebtedness''  within  the  meaning  of  the  Consti- 
tution of  Oregon,  as  soon  as  it  had  been  reduced  to  judgment* 
So,  the  word  **  dues,"  used  in  a  State  constitution  imposing 
upon  the  stockholders  of  corporations  a  superadded  individual 
liability,  extends  to  judgments  obtained  under  a  statute  giving 
a  right  of  action  for  damages  resulting  in  deaths 

S  8118.  Unliquidated  Damages. — The  Supreme  Judicial 
Court  of  Massachusetts  concluded  in  one  case  that  it  did  not 
admit  of  a  reasonable  doubt  that  the  word  ''  debt,"  in  a  stat- 
ute making  the  members  of  a  corporation  liable  for  all  its 
debts  until  its  whole  capital  stock  should  be  paid  in  and  a 
certificate  thereof  filed  for  record,  embraced  unliquidated 
damages  growing  out  of  the  breach  of  a  contract!'    Following 

^  PoweU  9.  Oregoniaa  B.  Co.,  13  *  Ibid, 

8aw.535;  «.c.  2L.B.  A.270;  36  Fed.  *  Rider  v.  Eritchey,  nifif«. 

Rep.  726.  »  Mill  Dam  Foundry  v.  Hovey,  21 

*  ArOe,  ^  SQ15.  Pick.  (Mass.)  417,  455.    Ck)mpaTe  Ga- 
'  Bider  v.  Fritchey,  49  Ohio  St  ble  v.  McOune,  26  Mb.  371r  t.  c.  72 

285;  I.  c.  15L.  B.  A.  513;  34  Cent.  L.  Am.  Dec  214,  where  tbiacaae  is  crit- 

J.492;  36  Am.  4c £ng. Ck)rp.  Gas.  323;  idsed;  and  Child  «.  Boston  dec  Iron 

27  Oliio  L.  J.  283;  30  N.  £.  Bep.  692.  Works,  137  Mass.  516,  where  it  is  ez- 

*  Powell  V.  Oregonian  B.  Co.,  2  plained  and  limited. 
L.B.A270;  t.  e.  36  Fed.  Bep.  726. 
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ibis  decision,  Mr.  Justice  Story,  in  a  case  before  bim  in  the 
Circuit  Court  of  the  United  States,  held  that  the  word  "  debt" 
in  a  statute  of  Massachusetts  embraced  a  demand  against  the 
corporation  for  unliqtddated  damages  for  infringement  of  a  pat- 
ent}     More  recently  the  Supreme  Judicial  Court  of  Massachu- 
setts  have    held   that  a  liability  for   damages   arising  from 
infringement  of  letters-patent  granted  by  the  United  States  is 
not,  before  judgment  is  obtained  against  the  corporation,  a 
"debt"  or  a  "  contract,"  within  the  meaning  of  a  later  statute 
of  that  State  ^  making  the  officers  of  a  corporation  liable  for 
its  debts  and  contracts  in  certain  cases.     The  court  reached 
this  result  after  a  comparison  of  many  statutes  of  that  State 
and  of  the  United  States,  and  concluded  that  a  liability  for 
the  infringement  of  a  patent  is  a  liability  for  a  tort,  and  that 
a  liability  for  wrongs  done  which  are  independent  of  contracts 
cannot  be  considered  a  debt  or  contract  within  the  meaning 
of  the  statute.    Referring  to  the  words  of  the  statute,  Mr.  Jus- 
tice Field   said:  "The  word  *  debts*   and   the  words  'debts 
and  contracts'  do  not,  in  their  legal  sense, ordinarily  include 
liabilities  for  torts   not  reduced   to  a  judgment.     There  is 
nothing  in  the  statutes  indicating  that,  for  the  causes  stated, 
the  officers  were  to  be  made  responsible  for  all  the  liabilities 
of  the  corporation."'  In  another  part  of  the  opinion,  referring 
to  the  decision  of  Mr.  Justice  Story  in  the  case  above  cited,* 
the  learned  justice  says:  "  There  are  no  cases  decided  by  the 
courts  of  the  Commonwealth  in  which  the  stockholder  has 
been  held  liable  for  a  tort  of  the  corporation,  and  the  decision 
of  Mr.  Justice  Story  stands  unsupported  by  any  direct  author- 
ity either  before  or  since."  *     But  where  a  statute  provided  that 
the  stockholders  and  officers  of  corporations  should  be  per- 
sonally liable  for  deht%  and  civil  liabilities  of  such  corporations 
in  the  following  cases,  •  •  •  .  "  they  shall  be  jointly  and  sev- 


^  Oarver  «.  Bndntree  lian.  Go.,  2         '  Child  «.  Boston  Ac.  Iron  Works, 

Stoiy  (U.  8.)i482, 437.  Oompare  Child  187  Mass.  516,  519;  t.  c.  50  Am.  Rep. 

V.  Boston  te.  Iron  Works,  137  Mass.  328. 

516,520;  t.  o.  50  Am.  Rep.  828,  where  *  Carver  «•  Braintree  Man.  Co., 

the  dodaine  of  this  case  is  denied.  Mipra. 

s  Maas.  Stat,  of  1870,  ch.  224,  «  88.  *  Ibid.,  fSSKL 
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erallj  liable  for  all  debts  and  contracts  of  such  corporations, 
etc.;  and  the  statute,  in  several  other  places,  employed  the 
words  "debts**  and  "  liabilities/^ — it  was  held  that  it  could  not 
be  restricted  to  claims  which  had  been  liquidated  or  adjusted.^ 
So,  where  a  charter  provided  that  the  stockholders  of  the  said 
corporation  shall  be  holden  jointly  and  severally,  to  the  nom- 
inal amount  of  their  stock,  for  the  payment  of  all  debts  con- 
tracted by  the  said  corporation,  or  by  their  agents;  and  any 
person  or  persons  having  any  demands  against  the  said  cor- 
poration may  sue  any  stockholder  or  stockholders,  in  any 
conrt  having  cognizance  thereof,  and  recover  the  same,  with 
costs;  provided  that  no  stockholder  shall  be  obliged  to  pay 
more,  in  the  whole,  than  the  amount  of  stock  he  may  hold  in 
the  said  company  at  the  time  the  debt  accrued^ — it  was  held  that 
an  action  could  not  be  maintained  against  the  stockholders 
of  the  corporation  for  damages  caused  by  suffering  one  of  its 
bridges  to  get  out  of  repair.'  Of  course,  the  stockholders  of  a 
corporation  are  not  primarily  liable  for  the  frauds  and  torts 
of  its  officers  and  promoters,  unless  there  is  a  statute  making 
them  so,  or  unless  they  themselves  are  such  officers  or  pro- 
moters.' 

§  3114.  Other  Demands  Deemed  to  Arise  ex  Contracta. — 

A  statute  making  the  directors  of  corporations  liable  for  the 
debts  of  the  corporation  for  declaring  dividends  while  the 
corporation  is  insolvent/  makes  them  liable  only  for  debts 
arising  ex  contractu;  and  although  the  debt  has-been  reduced 
to  judgment  against  the  corporation,  the  bill  seeking  to 
charge  the  directors  must  so  allege.*  The  liability  of  a  cor- 
poration for  a  breach  of  an  implied  warranty  of  title  in  the 
sale  of  chattels  is,  however,  a  "  debt''  within  the  meaning  of 
a  statute  providing  that  **  if  any  company  formed  under  this 
act  dissolve,  leaving  debts  unpaid,  suits  may  be  brought 
against  any  person  or  persons  who  were  stockholders  at  the 

^  Haynes  v.  Brown,  36  N.  H.  545,  *  Mattbewes  v.  Stanford,  17  Ga.  548. 

5«.  *  Rev.  Stat.  Mo.  1846,  p.  234,  §  18. 

*  Heacock  «.  Sherman,  14  Wend.  *  Gable  v.  McOune,  26  Mo.  371 ;  «.  c. 

fl^.  Y.)  58;  anU,  §  2925.  72  Am.  Dec.  214. 
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time  of  tuoh  diiuiolution*  without  joining  the  companj  iu 
•Qoh  suit/'  Such  a  liability  was  held  to  arise  wholly  ex  eon- 
traeiu,  audi  giving  the  statute  a  strict  construction,  wbioh 
would  exclude  a  broad  popular  meaning  of  the  word  **  debV' 
the  oourt  had  no  difficulty  in  reaching  this  conclusion*^ 

i  811IS.  Ullara  Ylzes  Belrts.  —  The  general  rule  is»  that  the 
stockholders  can  only  be  made  liable  in  respect  of  such  debts 
as  might  have  been  enforced  against  the  corporation.^     Thus, 
it  has  been  held  that  the  shareholders  at  large  of  an  English 
joint-stock  company  are  not  liable  in  respect  of  the  bonds  of 
the  company^  unauthorized,  and  not  issued  in  pursuance  of 
a  general  meeting,  although  in  the  hands  of  a  bona  fide  pur- 
chaser for  value,  without  notice  of  their  infirmity.'    So,  a 
writing f  signed  by  the  president  of  a  corporation^  which  states 
that  a  person  named  in  it  is  a  creditor  for  a  certain  sum,  for 
work  performed  for  the  corporation,  does  not  constitute  a 
cause  of  action  against  the  individuals  forming  the  corpora- 
tion, nor  against  the  corporation,  but  is  at  most  an  instru- 
ment  of  evidence.^    So,  where  elements  of  estoppel  do  not 
supervene,  it  is  a  simple  proposition  of  law,  and  one  which  is 
declared  and  enforced  constantly  in  other  cases  of  agency, 
that  the  members  of  a  corporation  are  not  liable,  as  individ- 
uals or  partners,  for  goods  bought  in  its  name,  by  an  ultra 
irires  act  of  its  directors;*  though  an  exception  to  this  rule  has 
been  admitted  where  the  associates  enter  upon  a  business 
entirely  distinct  from  the  business  which  the  corporation  was 
authorized  to  carry  on,  and  in  the  course  of  that  business 
contract  debts.*    But^  circumstances  may  arise  which  will 
estop  the  stockholder  from  setting  up  this  defense.*    Thus,  it 

^  Dryden  «.  KeUogg,  2  Mo.  App.  *  Smncker  «.  Doncan  (Pa.  0.  P.), 

S7,  93.  10  Pa.  Oo.  Ot.  430. 

s  Van  Hook  «.  Whitlock,  7  Paige  *  AnUj  i  2939. 

(N.Y.),  373;  Buffington  v,  Bardon,  80  *  PaH,  ch.  112,  and  ch.  ISO,  art 

Wis.  635;  «.  c.  50  N.  W.  Rep.  776.  2. 
Compare  anie,  §  2828,  et  uq,  *  Ameniiaa  «.  Wiles,  24  K.  J.  Eq. 

*  Atheneum  dbc.  Soc  o.  Pooley,  31  18;  Third  Aye.  Say.  Bank  «.  Dimock, 
U  T.  70;  t.  e.  4  Jar.  (n.  b.)  371.  Id.  26. 

*  Ourtdss  V,  Murry,  26  Oal.  668. 
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luM  hem  laidy  with  respect  to  an  incorporated  literary  society, 
that  the  original  stockholders,  acting  within  the  scope  of  the 
glinted  powers,  are  not  to  be  made  liable  for  the  acts  of  those 
who  go  beyond  them;  but  the  charter  can  furnish  no  protec- 
tion from  private  responsibility  to  those  who  embark  in,  or 
asmt  to,  such  unauthorized  acts.^  Moreover,  it  has  been  held 
thai  where  the  entire  business  carried  on  by  persons  in  the 
name  of  a  corporation  is  such  as  the  corporation  is  prohibited 
by  law  from  doing,  they  cannot  interpose  the  corporate  priv- 
ileges between  them  and  the  liabilities  which  the  law  imposes 
spoa  individuals  in  the  transaction  of  similar  business,  with- 
out the  use  of  the  corporate  name.'  But  it  necessarily 
remains  that  unless,  ignoring  the  existence  of  the  corpora- 
tion, the  creditor  proceeds  against  the  stockholders  as  original 
ondertakers,  to  enforce  their  <mn  contro/ctj  and  the  circum- 
itaaees  exist  which  allow  him  to  do  this,  he  must  show  a  con- 
tract which  either  has  been  enforced,  or  which  is  enforceable 
te  judgment  against  the  corporation.  For  instance,  if  the 
eostract  was  by  pramoierSf  or  by  other  persons  professing  to 
act  in  behalf  of  the  corporation,  before  its  organisation,  and 
the  corporation,  after  coming  into  existence,  has  not  ratified 
or  aioffUd  it,  then,  under  principles  already  considered,  it  will 
oot  be  enforceable  against  the  corporation,*  and  consequently 
iM^t  against  its  stockholders,  as  such.^ 

§  aiie.  I>ebt8  Barred  by  Umitation.  —  Stockholders  are 
net  liable,  under  such  statutes,  for  debts  of  the  corporation 
which  are  barred  by  limitation.*  And  it  has  been  held  that  this 
is  80  where  the  debt  was  so  barred  at  the  time  of  the  dissolution 
of  the  corporation,  although  it  could  not  have  been  enforced 
against  the  stockholders  by  action  prior  to  the  dissolution.* 

I  8117.  Liability  not  Revived  or  Extended  by  Renewals. 

It  has  been  held  that  the  statutory  liability  of  stockholders  is 

^  Kficray  V.  BaUlee,  1  Ohio  St.  862.  *  Van  Hook  v.  Whitlock,  8  Paige 

*  Medill  V.  Ck>llier,  16  Ohio  St.  599.      (N.  Y.),  409 ;  Oook  v.  Wheeler,  Hair. 
'  inte,  4  480,  0t  ae^.  (Kich.)  448. 

*  Raffiagton  «.  Bttrdon,  80   Wis.  *  Van  Hook  v.  Whitlock,  ttipra. 
^;i.c.50N.W.  Rep.  776. 
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so  far  like   that  of  sureties    tliat  it   cannot  be  revived  or 
extended  by  any  agreement  between  the  creditor  and  the  cor- 
poration renewing  or  extending  the  original  debt.^     It  has 
been  so  held,  construing  the  following  statutes  in  New  York: 
''AH  the  stockholders  of  every  company  incorporated  under 
this  act  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively,  for  all 
debts  and  contracts  made  by  such  company,  until  the  whole 
amount   of  capital   stock   fixed  and   limited  by   such    com* 
pany  shall  have  been  paid  in,  and  a  certificate  thereof  shall 
have  been  made  and  recorded  as  prescribed  in  the  following 
[eleventh]  section."'     "No  stockholder  shall  be  personally 
liable  for  the  payment  of  any  debt  contracted  by  any  com- 
pany formed  under,  this  act,  which  is  not  to  be  paid  within 
one  year  from  the  time  the  debt  is  contracted,  nor  unless  a 
suit  for  the  collection  of  such  debt  shall  be  brought  against 
such  company  within  one  year  after  the  debt  shall  become 
due;  and  no  suit  shall  be  brought  against  any  stockholder 
....  until  an  execution  against  the  company  shall  have  been 
returned  unsatisfied  in  whole  or  in  part.'"    Construing  this 
statute,  it  is  held  that  the  year  within  which  the  action  must 
be  begun  for  the  recovery  of  a  debt  owing  by  a  manufactur- 
ing corporation,  so  as  to  lay  a  foundation  for  a  recovery 
against  the  stockholder,  begins  to  run  on  the  day  when  the 
debt  first  became  due;  and  that  if  the  time  of  its  payment  is 
extended  by  a  promissory  note,  which  is  sued  within  a  year 
from  the  date  of  its  maturity,  but  more  than  a  year  after  the 
date  when  the  debt  for  which  it  was  given  first  became  due, 
and  a  judgment  is  recovered  and  an  execution  returned  unsat- 
isfied, the  stockholders  cannot  be  charged  with  the  payment 
of  the  debt.^    This  rule  has  been  applied  in  California,  follow- 

^  Hyman  v,  Ooleman,  82  Oal.  660;  *  Hardman  «.  Sage,  124  N.  T.  25, 

«.e.  16Am.  8t.Rep.l7S;  23Pac.Rep.   •  86;  t.  c.  26  N.  E.  Rep.  354;  Parrott 

62;  HardTnan  v.  Sage,  124  N.  Y.  25;  v.  Oolby,  71  N.  T.  597;  affirmiiig  t.  c. 

t.  e.  26  N.  £.  Bep.  354.  6  Hun  (N.  Y.),  55 ;  Jagger  Iron  Go.  v, 

>  New  York  Laws  of  1848,  cb.  40,  Walker,  76  N.  Y.  521 ;  Parrott «.  Saw- 

$10;2BirdBe7e8tat.N.Y.,p.l893,§e5.  yer,  87  N.  Y.  622;  ftffiwYii«g  «.  «,  22 

*  Ibid.,  i  24;  Ibid.,  i  108.  Hun  (N.  Y.),  61L 
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ing  th«  New  York  decisions,  although  in  California  it  is  the 
settled  interpretation  of  their  statute  that  each  stockholder  of 
a  corporation  is  liable  for  his  proportion  of  the  corporate 
debts  contracted  while  he  was  a  stockholder,  aa  a  principal 
debtor,  and  not  as  a  surety}  These  decisions  are  rendered  in 
face  of  the  admitted  rule  of  law  that  the  renewal  does  not 
extinguish  the  old  debt  and  create  a  new  one,  and  in  the  face 
of  a  statnte  providing  that,  to  enforce  the  personal  liability 
of  stockholders,  the  action  must  be  brought  within  three 
years  after  the  cause  of  action  accrues.  But  when  does  a 
cause  of  action  accrue  so  long  as  the  debt  is  kept  alive  by 
renewals?  These  decisions  seem  to  rest  upon  elemental  non« 
sense,  and  to  result  in  gross  injustice.  One  may,  at  least, 
venture  to  criticise  a  rule  of  interpretation  which  enables  the 
officers  of  a  corporation,  by  procuring  its  creditor  to  grant 
an  extension  of  bis  debt,  to  succeed  in  extending  tlie  debt  <nU  of 
mUence,  and  escaping  the  personal  liability  under  which  they 
rest  under  a  statute.' 

S  8118.  Debts  Created  by  Indorsement.  —  Under  a  statute 
of  New  York  making  (or  leaving)  the  stockholders  of  cor- 
porations liable  <i$  partners^  an  indorsee  of  negotiable  paper 
issued  by  a  corporation  may  maintain  an  action  thereon  in 
his  own  name  against  one  who  was  a  stockholder  when  the 
note  was  issued.'  And  where  an  indorsee  of  a  bill  of  exchange 
drawn  by  a  corporation,  the  stockholders  of  which  were  liable 
for  its  debts,  had  recovered  judgment  against  the  drawer,  an 
indorser  who  was  liable  on  the  bill  might  pay  it,  and  take  an 
^signment  of  the  judgment,  and  maintain  an  action  against 
a  stockholder,  in  the  name  of  the  plaintiff  in  the  judgment,  to 
fecoyer  the  amount.^ 

\  8119.  I>ebt8  Contracted  after  Suspension.  —  After  a  cor- 
poration has  gone  into  liquidation,  the  power  of  its  oiiicers  or 

'  Hyman  v.  Ck)leinan,  82  Cal.  650;  '  Freeland  v.  McOuUough,  1  Denio 

'.  c.  16  Am.  St.  Rep.  178 ;  23  Pac.  Rep.  (N.  Y. ) ,  414. 
^'  ^  Harger  «•  McOulloagh,  2  Denio 

•Port,  44227.  (N.Y.),  119. 
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contracting  agents  to  bind  its  stockholders  by  the  creation  of 
new  obligations  ceases.^ 

§  3120.  I>ebts  Aocminsr  from  Money  Loaned  and  Misappro- 
priated.—  Where  the  directors  of  a  corporation,  acting  in 
good  faith,  upon  the  reports  and  representations  of  the  duly 
authorized  agents  of  the  corporation,  believing  them  to  be 
correct,  borrow  money  for  the  purposes  of  the  corporation, 
it  is  not  necessary  to  show  that  the  money  so  borrowed  was 
all  actually  appropriated  to  the  legitimate  uses  of  the  corpo- 
ration, in  order  to  establish  an  indebtedness  against  it,  or  a 
personal  liability  of  its  stockholders  in  favor  of  the  lender 
of  the  money  or  of  the  sureties  who  pay  the  loan.*  This 
is  in  conformity  with  the  general  rule  that  one  who  pays 
money  to  a  trustee  is  not  bound  to  look  to  its  application.  It 
is  sufficienti  in  the  absence  of  fraud,  for  him  to  know  that  the 
trustee  has  power  to  act  in  the  premises/ 

§  3121.  Deposits  in  Savingrs  Banks  where  no  Certificates 
are  Issued.  —  Where  the  charter  of  a  banking  corporation  pro- 
vides that  its  officers,  when  required  by  any  person  makitig 
a  deposit  in  its  savings  department,  shall  issue  certificates  for 
the  same,  and  makes  the  stockholders  personally  liable  to 
depositors,  it  is  not  essential  to  the  liability  of  tlie  stock- 
holders that  a  certificate  be  given,  as  the  character  of  the 
deposit  may  be  shown  by  a  pass-book  given  to  the  depositor/ 

§  8122.  Bent  Accrainsr  on  Bxistingr  Ijeases  after  Insol- 
vency.—  There  is  some  difficulty  in  saying  under  what  cir- 
cumstances an  individual  liability  may  be  enforced  against 
the  stockholders,  founded  on  rent  accruing  after  the  insol- 


^  Richmond  v.  Irons,  121  U.  S.  27, 
SO;  Union  Bank  v,  Wando  Mining 
Ac  Oo.,  17  8.  0.  839;  Schrader  «. 
Manufacturers'  Nat.  Bank,  133  U.  8. 
67.  **  The  business  of  the  bank  must 
■top  when  insolvency  is  declared." 
White  V.  Knox,  111  U.  8.  784,  787. 

s  Borland  «.  Haven,  37  Fed.  Rep. 
S94. 
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'  Mason  «.  Bank  of  Oommerce,  16 
Mo.  App.  279 ;  Goodwin  v.  American 
Kat.  Bank,  48  Oonn.  650,  564;  Shaw 
V.  8pencer,  100  Mass.  382,  391 ;  t.  c.  1 
Am.  Rep.  115;  t.  e.  97  Am.  Dec  107; 
Ashton  V.  Atlantic  Bank,  3  Allen 
(Mass.),  217;  Fountain  v.  Anderson, 
33  Ga.  372.    8ee  poBi,  Ch.  ISO. 

*  DowB  V.  Naper,  91  lU.  44. 
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T^iMj  of  the  oorporatioiii  tinder  *  lease  made  before.*    Sach 
an  indebtedness  is  not  strictly  debUum  in  prsssentij  $olvendum 
tn  JMuro;  but  it  is  rather  analogous  to  the  case  of  wages  to  be 
earned  under  a  contract  of  servicOi  which  may  or  may  not  be 
terminated  before  the  wages  are  earned.     It  is  money  agreed 
to  be  paid  for  the  future  enjoyment  of  real  property,  which 
enjoyment  may  be  prevented  by  act  of  the  landlord  himself,  by 
an  eviction,  or  by  doing  that  which  in  law  is  tantamount  to 
an  eviction.    But  after  the  rente  are  earned,  although  after 
insolvency,  there  seems  no  difficulty  in  the  way  of  holding 
that  they  become  a  debt  of  the  corporation,  such  as  can  be 
enforced  against  its  stockholders,  —  though  this  may,  in  par- 
ticular cases,  be  influenced   by  the  provisions  of  statutes.' 
The  rule  in  England  seems  to  be  stronger  in  favor  of  the 
landlord   than  that  above   stated.      Sir   Nathaniel   Lindley 
states  it  thus,  citing  the  authorities  in  the  margin:  '^  Where 
the  company  is  lessee  for  an  unexpired  term  of  years,  the 
lessor  is  entitled  to  have  a  claim  entered  for  the  full  amount 
of  the  rent  which  will  become  due  under  the  lease;  and  he  is 
farther  entitled  to  prevent  the  company  from  being  dissolved 
without  notice  to  him.    But  where  the  lease  has  been  assigned, 
the  lessor  is  not  entitled  to  receive  more  from  the  company 
than  it  may  ultimately  become  liable  to  pay  under  the  cove- 
nants contained  in  the  lease.'    And  the  lessor  is  not  entitled 
to  a  dividend  on  his  claim  until  something  becomes  payable 
to  him;  nor  is  he  entitled,  as  against  the  other  creditors,  to 
stay  a  dividend,  nor  to  have  any  sum  impounded  to  meet 
ftitore  possible  demands.^    He  must  trust  to  his  power  of 


*  Tlus  sabject  is  diBcusaed  in  m- 
other  telstion  in  the  title  on  receiven. 
Bee  ch.  160,  as  to  "  granting  leave  to 
dtatnin  for  rent " ;  and  ch.  164,  as  to 
noeiTer's  "  obligation  to  pay  rent." 

'  Rent  due  from  a  corporation  of 
limited  liability,  organized  under  New 
York  Laws  1875,  ch.  611,  p.  755,  paj- 
ible  within  two  yean  from  date  of 
executing  the  lease  and  delivering  the 
ptemiaes,  has  been  held  reooverabie 
under  ^§  25, 37 ;  bat  rent  accruing  be- 


yond that  time  was  not  a  liability 
that  could  be  enforced  against  the  in- 
diyidual  stockholders.  Mdntyre  «. 
Strong,  68  How.  Pr.  (N.  Y.)  4S. 

*  See  Be  Haytor  Granite  Oo.,L.R. 
1  Ch.  77 ;  reversing  1  £q.  11.  And  see 
next  two  notes. 

*  Be  Westboome  drove  Drapery 
Co.,  5  Oh.  Div.  248;  Be  Horsey's 
Claim,  L.  B.  5  £q.  561;  Ex  parte 
Elphinstone,  L.  B.  10  Eq.  412.  As 
to  the  proof  and  discharge  of  sach 
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distress  and  entry,  and  to  his  rights  against  the  assignee  if 
the  lease  is  assigned.  But  where  a  company  seeks  to  reduce 
its  capital,  it  must  make  provision  for  meeting  the  lessor's 
future  demands;^  and  the  shareholders  are  not  entitled  to 
divide  the  assets  amongst  themselves  without  making  similar 
provision.'  The  same  rule  applies  to  the  voluntary  winding 
up  of  a  solvent  company/*  • 


claims  in  bankruptcy,  see  Hardy  v. 
FothergiU,  13  App.  Oas.  861. 

'  Re  Telegraph  OonBtruction  Oo., 
L.  R.  10  £q.  384. 

'  Oppenheimerv.  British  A  Foreign 
Exchange  &c.  Bank,  6  Oh.  Div.  744. 

*  Elphinstone  v.  Monkland  Iron 
Co.,  11  App.  Oas.  332;  Gooch  v.  Lon- 
don Banking  Asso.,  82  Oh.  Div.  41; 
Lind.  Oomp.,  5th  ed.,  781.  In  an- 
other place,  the  same  writer,  treating 
of  the  winding  up  of  companies  by 
the  court,  says:  "If  the  landlord  is 
the  legal  creditor  of  the  company  in 
respect  of  the  rent,  which  he  wishes 
to  recover  by  a  distress  upon  the 
company's  goods,  he  must,  in  order 
to  obtain  leave  to  distrain  under  sec- 
tion 87,  show  either  that  it  is  inequi- 
table for  the  company  to  insist  on 
section  168,  or  that  the  rent  ought  to 
be  paid  in  full  as  one  of  the  expenses 
of  the  winding  up.  Re  Oak  Pits  Ool- 
liery  Co.,  21  Oh.  Div.  322,  880;  Re 
Lancashire  Ootton  Spinning  Oo.,  85 
Oh.  Div.  656.  A  mortgagee  who  has 
a  power  of  distress  under  an  attorn- 
ment clause  is  in  a  less  favorable 
position  for  obtaining  leave  to  dis- 
train than  an  ordinary  landlord.  Ibid, 
In  applying  these  principles  to  any 
given  case,  it  is  important  to  ascer- 
tain whether  the  rent  for  which  the 
landlord  seeks  to  distrain  accrued  due 
before  or  after  the  commencement  of 
the  winding  up.  If  the  rent  accrued 
due  before  the  commencement  of  the 
winding  up,  the  landlord  will  not  be 
allowed  to  distrain.  Re  Traders'  North 
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Staffordshire  Oarrying  Oo.,  L.  B.  19 
£q.  60,  where  the  distress  was  for 
tolls  in  arrear;  Re  Ooal  OonBumers' 
Asso.,  4   Oh.  Div.  625,   where   the 
liquidator  retained    possession,  but 
not  for  any  purpose  of  liquidation; 
Thomas  v.  Patent  lionite  Oo.,  17  Oh. 
Div.  250,  where  distress  was  levied 
after  a  resolution   for  a  voluntary 
winding  np  had  been   passed,  bat 
before  the  order  for  a  compulsory 
winding  up,  which  superseded   the 
voluntary   winding    up,    had    been 
made;  even   though  the  liquidator 
may  have  retained  possession  of,  and 
carried  on,  the  company's  works  upon 
the  land.    Re  North  Yorkshire  Iron 
Oo.,  7  Oh.  Div.  661 ;  Re  Brown,  Bay- 
ley,  and  Dixon,  18  Oh.  Div.  649,  case 
of  a  mortgagee  with  power  of  distress ; 
Re  South   Kensington  Oo-operative 
Stores,  17  Oh.  Div.  161 ;  Re  Oak  Pits 
OoUiery  Oo.,  21  Oh.  Div.  322.    The 
landlord  must  prove  for  his  debt  like 
any  other  creditor.   Ibid,   If  the  rent 
accrued  since  the  commencement  of 
the  winding  up,  the  landlord  will  be 
allowed  to  distrain  for  it,  or  receive 
payment  in  full,  if  the  liquidator  haa 
retained  possession  of  the  property 
for  the  purposes  of  the  winding  up, 
or  for  carrying   on   the   company's 
business,  or  in  order  to  sell  it,  or  do 
the  best  he  can  with  it ;  for,  under 
these  circumstances,  the  rent  is  con- 
sidered as  one  of  the  expenses  of  the 
winding  up,  and  should  be  paid  in 
full,  like  any  other  debt  properly  in- 
curred by  the  liquidator.    Re  Lundv 


FOR  WHAT  DEBTS.     [8  Thoinp.  Corp.  §  3124. 

§  81S3^  **  MoTtgtkge  Debts'*  under  a  Statute.  —  A  statute 
of  Haine,  relating  to  the  personal  liability  of  stockholders,  provides 
that  thej  shall  not  be  personally  liable  to  contribute  to  the  pay- 
ment of  a  mortgage  debt  of  the  corporation.  It  was  held  that  where 
the  creditor  had  sold  real  estate  to  the  corporation  upon  which 
there  was  a  subsisting  mortgage  which  the  creditor  had  given  to 
■ecore  his  note,  and  as  a  part  payment  of  the  consideration  of  the 
conveyance  to  it,  the  corporation  had  agreed  to  pay  the  note  secured 
by  the  mortgage,  and  to  hold  the  creditor  indemnified  against  the 
same,  —  this  was  not  a  mortgage  debt  of  the  corporation  within 
the  meaning  of  the  statute,  but  was  a  debt  of  the  corporation  such 
as  the  creditor  could  enforce  against  the  stockholders.  The  court, 
speaking  through  Peters,  C.  J.,  said:  *'  Their  liability  is  upon  a  con- 
tract with  the  complainants  to  pay  that  debt.  The  corporation  owed 
the  complainants  a  sum  of  money  equal  to  that  debt,  and  agreed  to 
pay  them  by  paying  such  debt.  Paying  the  debt  would  pay  the 
complainants.  Not  paying  it,  the  corporation  owed  the  complain- 
ants the  amount  The  policy  of  the  statute  is  only  to  exempt 
stockholders  in  a  corporation  from  liability  on  a  debt  which  the  cor- 
poration itself  has  secured  by  mortgage,  the  presumption  being  that 
in  such  case  the  creditor  has  security  enough,  —  at  all  events, 
Becarity  he  is  satisfied  with.*'  ^ 

§  8124.  Debt  Paid  by  Surety. — The  liability  of  a  principal 
to  indemnify  his  surety  for  any  payment  the  latter  may  be 


Granite  Go.,  L.  B.  6  Oh.  462;  Be 
North  Yorkshire  Iron  Oo.,  7  Oh. 
Div.  eei ;  Be  SUkstone  and  Dodworth 
Iron  Co.,  17  Oh.  Div.  158;  Be  South 
Kensington  Oo-operative  Stores,  17 
Gh.  Div.  161 ;  Be  Brown,  Bayley,  and 
Dixon,  18  Gh.  Div.  649;  Be  Oak  Pits 
Ooffiery  Go.,  21  Oh.  Div.  322.  But  if 
the  liquidator  has  retained  posses- 
sion by  arrangement  with  the  land- 
lord for  his  benefit  as  well  as  for  that 
of  the  company,  or  has  done  nothing, 
hat  has  merely  abstained  from  trjdng 
to  get  rid  of  the  property,  and  has 
iKit  agreed  to  pay  rent,  the  landlord 
vin  not  be  allowed  to  distrain,  but 
most  prove  for  the  rent  in  the  wind- 
ing up.    Be  Progresfl  Assur.  Go.,  L. 


B.  9  £q.  870 ;  Be  Bridgewater  Engi- 
neerins^  Go.,  12  Oh.  Div.  181 ;  Be  Oak 
Pits  Oolliery  Co.,  21  Gh.  Div.  822. 
If  tl  e  rent  has  accrued  due,  partly 
bef oi  e  and  partly  after  the  commence- 
ment of  the  winding  up,  and  the 
landlord  establishes  his  right  to  dis- 
train, or  be  paid  in  full,  for  the  latter 
portion  of  the  rent,  the  rent  wOl  be 
apportioned,  and  the  distress  wOl  be 
allowed  for  so  much  as  accrued  after 
the  winding  up  commenced.  Be  South 
Kensington  Go-operative  Stores,  17 
Gh.  Div.  161."  lind.  Gomp.,  5th  ed., 
680,681. 

1  Barron  v.  Paine,  88  Me.  812,  818; 
f .  c.  22  Atl.  Bep.  218. 
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compelled  to  make  for  the  former,  takes  effect  from  the  time 
when  the  surety  becomes  responsible  for  the  debt  of  his  prin- 
cipal; so  that,  upon  payment  by  the  surety,  the  debt  which 
the  principal  owes  to  him  becomes  a  **  debt  contracted"  at  the 
time  when  the  surety  became  responsible,  and  not  at  the  time 
of  Bucli  payment.^  Applying  this  rule  in  a  case  where  a  per- 
son had  accepted,  for  the  accommodation  of  a  corporation, 
drafts  payable  in  five  and  six  months,  which  drafts  he  was 
afterwards  obliged  to  pay,  it  was  held  that  the  debt  thereby 
accruing  to  the  acceptor  from  the  corporation  was  a  debt  con- 
tracted at  the  time  when  the  drafts  were  accepted,  within  the 
meaning  of  a  statute,*  which  provided  that  officers  of  corpora- 
tions  who  neglected  to  file  the  certificate  prescribed  by  another 
provision  of  statute,'  should  be  jointly  and  severally  liable  for 
all  debts  of  the  corporation  contracted  during  the  continuance 
of  such  violation,  refusal,  or  neglect* 

§  8125.  Debts  Dae  to  Other  Stockbolders. — It  has  been  seen 
that,  in  theory  of  law,  a  corporation  is  one  person  and  each  of 
its  stockholders  another  person,*  and  that  they  are  at  full 
liberty  to  contract  and  deal  with  each  other  at  arms-length, 
except  in  the  case  of  those  stockholders  who  are  directors  or 
other  officers,  whose  freedom  of  contracting  is  somewhai 
restrained  by  limitations  growing  out  of  their  trust  relation.* 
Qenerally  speaking,  the  mere  fact  that  the  creditor  is  also  a 
stockholder  will  not  deprive  him  of  the  ordinary  remedies  to 
secure  his  debt  which  the  principles  of  equity  or  the  statute 
law  accord  to  other  stockholders;^  and  in  this  respect  there 
is  no  difference  between  cases  where  the  liability  which  he 
seeks  to  enforce  is  a  contractual  liability  for  unpaid  stock,  or 
a  statutory  superadded  liability,  provided  both  are  worked 
out  through  a  general  proceeding  in  equity,  which  secures 
ratable  contribution   and  equality  among  the  shareholders. 

^  Rice    f  •    SoQtbgate,    16    Gray  *  Byera  v.  Fmnklin  Goal  Co.,  lOS 

(Mass.),  142 ;  Cox «.  Gould,  4  Blalchi.  MaflB.  181. 
(tr.  8.)  S42.  •  Ante,  i  1071,  a  uq. 

*  Stat.  Mass.  1868,  ch.  M6,  «  S.  •  Ante,  i  1079. 

•  SUt.  Mass.  1862,  ch.  210.  '  Pott,  §  8446,  ef  Mg.    Oompaie 
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When,  iherefore,  by  the  governing  statute  of  a  trust  coxnpanyi 
each  stockholder  of  the  company  was  made  individually  lia- 
ble to  depositors  and  creditors  to  the  amount  of  the  stock  sub- 
scribed for  or  held  by  him,  the  holders  of  stock  paid  in  full, 
who  were  creditors  or  depositorsi  were  entitled  to  participate 
ratably  with  other  creditors;  since  the  personal  liability  cre- 
ated by  the  statute  was  not  in  the  nature  of  a  direct  indebted- 
ness to  the  corporation  or  its  creditors,  but  rather  a  collateral 
liability,  which  might  or  might  not  accrue  on  the  final  disposi- 
tion of  the  assets  of  the  company.^    But  this  cannot  be  true 
where  the  liability  is  denounced  by  the  statute  in  consequence 
of  any  mUprigiaiu  in  the  management  of  the  corporation  in 
which  the  creditor  stockholder  himself  participated;   for  it 
would  be  intolerable  that  the  misdemeaning  stockholder  should 
be  allowed  to  recover  from  his  innocent  associates  the  penalty 
of  his  own  wrong.*    Numerous  examples  of  this  are  given  in 
a  future  title.'    Another  is  found  in  a  holding  that  the  pro- 
Tision  of  a  statute  of  New  Hampshire,  that  no  director,  o£5cer, 
or  stockholder  who  consented  that  the  corporation  should 
tawtract  debts  exceeding  the  statutory  limit  "  shall  recover  against 
any  stockholder   who   did   not   advise   or  consent  thereto," 
applies  to  a  stockholder  to  whom  the  corporation  became 
indebted  in  excess  of  such  limit  by  virtue  of  a  contract  made 
by  him  with  the  corporation  directly.*    Another  good  illus- 
tration of  the  foregoing  statement,  both  in  relation  to  stock- 
hMers  merely  and  to  those  who  have  been  officers,  is  afforded 
by  a  case  where  a  bank  became  insolvent,  and  made  an  assign- 
ment for  the  benefit  of  its  creditors.     The  charter  made  stock- 
holders personally  liable  for  an  amount  equal  to  the  capital 
stock.    After  the  assignmentf  the  vice-president  and  a  director, 
both  stockholders,  bought  up  claims  of  depositors  at  a  dis- 
count of  fifty  per  cent,  with  a  fund  raised  from  contributions 
of  stockholders,  and  contended  that  they  were  entitled  to  a 

*  Appeal  of  Schlandecker  (Pa.  8t.),  ^  Oonnedicat  Biver  Say.  Bank  v. 
21  Am.  ft  Bag.  Oorp.  Oas.  S12;  t.  c  Fiska,  62  N.  H.  17S.  Nor  can  he  have 
MltL  Bep.  89S«                                      tubrogatum  xmdM  a  statute.    Hill  «. 

*1H  4346a  Fraaier,  22  Pa.  St. 829. 

•  Port, « 4ise. 
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pro  rata  distribution,  based  upon  the  face  value  of  these  claims. 
This  contention  was  objected  to,  on  the  grounds,  (1)  that  at 
the  time  of  the  purchase  of  the  claims,  the  purchasers  were 
officers  of  the  bank;  (2)  that  the   stockholders  owning  the 
claims  so  purchased  could  not  participate  in  the  distribution 
until  all  of  the  depositors  should  be  paid.     It  was  held  that 
neither  objection  was  tenable.     The  official  and  trust  relation 
had  been  dissolved  by  the  assignment,  and  there  was  nothing 
in  the  relation  of  mere  stockholders  which  restrained  their 
freedom  in  this  regard.^    It  is  otherwise  where  the  confiden- 
tial relation,  e.  g.,  that  of  treasurer^  still  subsists,  in  which  case 
the  purchase  of  the  debts  by  him  will  extinguish  them  as 
against  the  corporation,'  or,  at  most,  prevent  him  from  prov- 
ing them  for  more  than  his  disbursements.' 

§  8126.  Debts  Due  to  Officers  of  the  Corporation. —  It  has 

been  held  that  a  statute  ^  making  the  stockholders  of  corpo- 
rations liable  to  the  creditors  until  the  whole  amount  of  the 
capital  stock  has  been  paid  in  and  a  certificate  thereof  filed, 
does  not  include  the  directors  of  a  corporation,  and  that  a 
director  to  whom  a  corporation  has  become  indebted  cannot 
enforce  the  liability  so  imposed.     The  rule  is  held  to  apply 
to  one  named  as  a  trustee  in  the  certificate  of  incorporation, 
and  who  acts  as  such,  although  he  is  not  a  stockholder;  since 
he  may  be  a  director,  at  least  de  facto^  without  being  the 
owner   of   any   shares.     The   court    reason   that  the  word 
"  debts"  in  a  provision  of  the  Constitution  of  New  York,*  pro- 
viding that  *'  debts  due  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  corporators  .  •  .  •  as  may 
be  prescribed  by  law,"  does  not  include  debts  due  to  the 
directors  of  the  corporation.* 

§  3127.  When   a   Deht   is  Deemed   to  have   heen   '<  Con- 
tracted.** —  The  latitude  embraced  between  a  strict  and  a  liberal 

^  Oraig'8  Appeal,  92  Pa.  St.  996. 
>  Hill  V.  Frazier,  22  Pa.  St.  320.  *  Const.  N.  T.,  art.  S,  $  8. 

•  Post,  a  4040,  4041.  *  McDowaU  v.  Sheehan,  129  N.  T. 

*  The  New  York  " General  Manu-     200;  «.  c.  29  N.  E.  Rep.  299;  41 N.  Y. 
factoring  Act,''  Lawa  N.  Y.  1848,  eh.     St.  Rep.  416. 

40,  i  10. 
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wuimeHon  of  such  a  statute  is  also  illustrated  by  the  cod- 

)  ttmetion  which  was  put  upon  a   statute  of  New  York,  by 

which  corporations  were  required  to  raake,  publish,  and  file 

i  a  report  of  their  condition  within  twenty  days  after  January 

/  firrt  in  each  year,  in  default  of  which  all  the  trustees  of  the 

eompany  were  declared  to  be  jointly  and  severally  liable  for 

.  all  the  debts  of  the  company  then  existing,  and  for  all  that 

should  be  contracted  before  such  report  should  be  made.^     A 

corporation  failed  to  make  its  annual  report  in  January,  1850, 

and  did  not  comply  with  this  requirement  of  the  statute  until 

the  time  for  making  its  next  annual  report  came  around. 

In  December,  1850,  while  the  corporation  was  thus  in  default, 

the  plaintiff  contracted  to  deliver  to  it  certain  lumber,  taking 

its  notes  at  ninety  days.     The  lumber  does  not  appear  to  have 

been  delivered  while  the  company  was  thus  in  default,  and 

it  was  not  in  default  at  the  time  when  the  note  sued  on  was 

given.    The  court,  proceeding  on  the  view  that  the  statute 

was  highly  penal^  and  demanded  a  strict  construction,  held 

that  there  was  no  ''  debt ''  in  existence  until  the  lumber  was 

delivered.* 

*  Acta  N.  7. 1S48,  ch.  4U), « 12.         >  Garrison  v.  Howe,  17  K.  7. 458, 464, 466. 
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CHAPTER   LIII. 

LIABILITY  FOB  INTEBEST,  FEES,  AND  00ST8. 

Brnmov  Btcnas 

3132.  Stiockholder  Habk  for  interest,     3136.  Ooonflel  fees. 

though  not  in  exoeai  ol  hit     813ft.  Fiom  what  date  intooMl 
statutory  liability.  against  stockholder. 

3133.  Liability  for  interest  from  date     3187.  Stockholder  liable  for  costs  ai 


of  smty  although  in  excess  of  pioeeediDg  against  hioa. 

statutory  liability.  3188.  Liability  ta  costs  where  j^ooaed- 
8184.  View  that  interest  is  not  re-  ing  is  in  equity, 

coverable  of  the  stockholder. 

S  8182.  Stockholder  liable  for  Intereat,  Uiomgrh  not  In 
Bxcess  of  His  Statutorj  UaMlity*  —  The  question  whether 
iniereit  will  he  allowed  in  a  proceeding  to  charge  a  stockholder 
does  not  rest  on  precisely  the  same  principles  as  the  question 
of  costs.*  Of  course,  if  the  principal  of  the  judgment, 
together  with  the  interest,  does  not  exhaust  the  sum  for  which 
the  stockholder  is  liable,  then  the  judgment  will  carry  inter- 
est as  in  other  cases,  and  the  stockholder  will  be  liable  for 
interest  as  well  as  for  the  principal.' 

§  8183.  Liability    for    Interest    from    Date    of    Suit,    al- 
thoagrb    in    Excess    of    Statutory  Liability.  —  But     if     the 

creditor  is  kept  out  of  his  money  through  the  refusal  of  the 
stockholder  to  pay  when  demand  is  made  upon  him,  he  ought 
to  receive  interest  during  the  time  he  has  been  thus  wrong- 
fully delayed,  although  such  interest,  together  with  the  prin- 
cipal, make  a  sum  in  excess  of  the  amount  for  which  the 
stockholder  otherwise  would  have  been  liable.  Upon  this 
principle,  it  has  been  ruled  that  interest  will  run  against  the 

^  Poa,  i  81S7.  Haslett  «.  Wotherspoon,  1   Btrobh. 

>  Gmnd  v.  Tucker,  5  Kan.  70,  79;     £q.  (8.  0.)  209. 
Richmond   v.  Irons,  121  IT.  8.  27; 
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ftockholdar  from  the  date  of  the  commencement  of  the  suit 
Againit  bim,  although  it  reeultB  in  charging  him  with  a  sum 
ill  ttcesi  of  that  for  which  he  was  individually  liable.^ 

I  819L  View  that  Interest  is  not  Becoyerable  of  the  Stock* 

Mder.  —  Several  of  the  courts  have  denied  the  principle  that 
interest  is  recoverable  of  the  stockholder,'  proceeding  chiefly 
on  the  ground  that  the  liability  is  to  be  sought  in  the  statute 
slone,  and  that  it  is  to  be  strictly  construed.  If  the  statute 
makes  the  stockholders  liable  to  the  creditors,  each  for  his 
froportwn  of  the  corporate  debts,  then  interest  will  not  be 
allowed,  because  no  stockholder  can  tell  how  much  he  is  to 
pay,  or  to  whom,  until  it  is  ascertained  by  a  general  suit  in 
equity.  Not  being  able,  therefore,  to  pay,  or  tender  payment, 
he  cannot  be  treated  as  being  in  default.' 

S  3135.  Counsel  Fees.  —  One;  court  has  held  that  in  a  suit 
in  equity,  the  court  has  power  to  allow  to  the  plaintiffs  rea*> 
Bonable  counsel  fees,  payable  out  of  the  fund;^  but  another 
court  has  held  that  the  fees  of  the  plaintiff's  solicitors  should 
not  be  charged  to  the  fund  obtained  from  the  stockholders.* 


'  Bnir  f.  Wnoaz,  29  N.  Y.  651; 
liaaon  «.  Alexander,  44  Ohio  St.  318; 
Wehnnan  i;.  Reakirt,  1  Cin.  Sup. 
(Ohio)  230,  239.  Upon  like  grounds, 
it  has  been  held  that,  after  defauU  of 
»  nmhf  in  a  bond  for  the  payment  of 
money,  the  debt  carries  interest 
ftgainst  the  surety,  although  it  results 
io  a  judgment  against  him  greater 
than  the  penalty  of  the  bond.  Fraser 
V.  Little,  13  Mich.  195;  s.  e.  87  Am. 
Dec  741;  Brainard  t;.  Jones,  18  N.  Y. 
35.  This,  however,  may  not  be  the 
prerailiiig  rule.  See  Sedgw.  on  Dam. 
425. 

'  Monger  «.  Jaoobson,  99  HI.  349; 
(Mef.  Butler,  43  Me.  401,405;  Sack- 
ttt'i  Harbor  Bank  «.  Blake,  3  Rich. 
Sq.  (8. 0.)  225,  283. 

*  Grease  v.  Babcock,  10  Met. 
(Haa.)  525,  508;  Grew  «•  Breed,  10 


Met.  (Mass.)  509,  577.  This  rule 
would  probably  not  hold  good  under 
the  construction  placed  upon  similar 
statutes  in  Georgia,  allowing  several 
actions  ai  law  by  any  creditor  against 
any  stockholder,  and  sanctioning  vo(- 
urUary  payrmnU  by  the  latter,  Poit, 
i  3604.  For  a  conatruction  of  the 
deed  of  settlement  of  an  English 
joint-stock  company,  under  which 
it  was  held  that  a  shareholder  was 
bound  to  pay  a  caU,  in  consequence 
of  which  his  shares  had  been  for- 
feited, but  not  interest  on  them,  see 
Stocken's  Case,  L.  £.  3  Ch.  412. 

*  Mason  v.  Alexander,  44  Ohio  St. 
318;  f.  e.  7  N.  E.  Rep.  435;  4  West. 
Bep.  450. 

»  ABing  f.  Wenaell,  27  m.  App. 
5U. 
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§  3196.  From  What  Date  Interest  Bans  against  Stock- 
holder. —  Where  interest  is  allowable,  which,  as  already  seen, 
may  be  to  the  extent  of  the  stockholder's  liability  under  some 
theories,  or  in  excess  of  it  under  others,  it  often  becomes  a  ques* 
tion  from  what  date  it  is  to  be  computed.     If  his  liability  to 
pay  is  not  restricted  to  the  amount  of  his  general  liability, 
then  it  is  clear  that  the  interest  runs  from  the  maturity  of  the 
debt,  from  the  date  of  the  demand^  or  from  the  date  of  the 
bringing  of  the  «t^{^,  just  as  it  would  run  in  an  ordinary  case 
under  the  provision  of  the  statute  relating  to  interest.     In 
such   cases  it  has  been  held  to  run  from  the  maturity  of  the 
debt;  ^  in  a  winding-up  proceeding,  from  the  date  of  the  final 
call  and  notice  thereof  to  the  stockholders;'  in  a  case  of  lia- 
bility to  redeem  the  bills  of  a  bank,  from  the  time  when  the 
redemption  WAS  demanded  by  the  billholders  of  the  stockholder, 
and  not  from  the  time  when  payment  was  demanded  of  the 
bank;'  under    the   New    York    Manufacturing    Act,*    from 
the  time  when  suit  is  begun  against  the  stockholder;  *  in  the 
liquidation  of  a  national  bank,  from  the  date  of  the  srupension; 
and  in  case  of  book  accounts  in  favor  of  depositors,  interest 
runs  from  such  date,  without  any  demand;*  and  under  statutes 
of  Wisconsin,  from  the  date  of  the  judgment  by  which  it  is 
ascertained  that  the  assets  of  the  bank  have  been  exhausted, 
and  that  the  deficiency  exceeds  the  amount  of  the  stock.' 

§  3187.  Stockholder  Liable  for  Costs  of  Proceedinir  air^inst 
Him. —  If  a  stockholder  is  severally  liable  to  pay  the  debts  of 


»  Wheeler  v.  Millar,  90  N.  Y.  853. 

*  Appeal  of  Andrew,  1  Pa.  Supnu 
Ot.  Oas.  126. 

'  Lane  v.  Morris,  10  Ga.  162. 

*  Laws  N.  Y.  1848,  ch.  40,  ^  10. 

*  Burr  V.  Wilcox,  22  N.  Y.  661 ; 
affirming  «.  c.  6  Boew.  (N.  Y.)  198. 

*  Bichmond  «.  Irons,  121  U.  S.  27; 
f.e.30L.ed.  864 ;  7  Sup.  Gt.  Rep.  788. 

^  Oleveland  v.  Bumham,  64  Wis. 
847.  The  decisions  under  the  EnyZia^ 
«0»ndtn7-tif>  acU  on  the  subject  of  in- 
terest do  not  eeem  to  have  much  inUr- 
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ett  for  U8 ;  since  for  the  most  part  they 
seem  to  have  been  made  in  respect  of 
companies  where  the  Uability  of  the 
shareholders  was  unlimited.  See  cases 
coUected  in  Lind.  Ck)mp.,  6th  ed.,  724, 
726.  That  interest  on  calls  provided 
for  in  articles  does  not  apply  to  calls 
in  windinQ-M,p  proceedings:  Be  Welsh 
Flannel  <Scc.  Oo.,  L.  B.  20  £q.  860. 
That  interest  on  a  call  runs  from  the 
date  named  in  the  notice  for  payment, 
see  Be  Overend,  Gumey  &  Oo.,  L.  B. 
8  Oh.  784. 
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the  corporation  to  a  certain  amount,  say  $10,000,  and  a  cred- 
itor liaf  proceeded  against  him  and  obtained  a  judgment  for 
this  Amount,  can  he  oblige  him  to  pay  the  costs  of  the  pro- 
ceeding?   It  has  been  held  that  he  can,  and  the  plain  reason 
ii  that  it  was  the  duty  of  the  stockholder  to  discharge  him- 
self of  the  amount  for  which  he  was  liable,  by  paying  it  to 
the  creditor,  without  putting  him  to  the  expense  of  a  suit.^ 

{8188.  liability   to   Costs   where    the    Proceeding   is   in 

Equity.  —  In  equity  the  allowance  of  costs  in  such  cases  rests 

on  a  variety  of  considerations,  and  probably  no  rule  can  be 

staled  on  the  subject.     A  corporation  and  its  members  have 

been  held  liable  for  the  costs  of  a  suit  in  equity  brought 

against  them  on  behalf  of  all  the  creditors  of  the  company, 

founded  upon  simple  contract  debts  which  had  passed  into 

judgments  at  law,  with  the  proviso  that  the  amount  they  were 

decreed  to  pay,  including  such  costs,  should  not  exceed  the 

amount  of  capital  which  they  professed  to  have  paid  in,  as 

expressed  in  their  charter.'    It  seems  that  where,  for  the  pur- 

pose  of  discovery  merely,  oflScers  of  a  corporation  are  made 

parties  to  a  bill,  the  prayer  of  the  bill  should  be  so  framed 

that  it  will  distinctly  appear  that  all  the  relief  sought  is 

intended  to  be  confined  to  the  other  defendants,  and  that 

none  will  be  asked  against  such  oflScers  at  the  hearing,  even 

as  to  costs.*    And,  even  when  the  discovery  thereby  obtained 

is  used  to  charge  such  oflScers  personally  in  a  supplementary 

proceeding,  they  will  be  allowed  the  costs  of  their  answer/ 

Where  a  bill  was  filed  to  close  up  the  concerns  of  a  maDufac- 

turing  company,  which  was  alleged  to  have  been  dissolved,  in 

fact,  upon  a  particular  day,  a  decree  was  made,  upon  the  bill 

'  GioBe  V.  Hilt,  86  Me.  22, 27 ;  Oole  son  «.  Savage  Ac.  Mining  Go.,  3  Nev. 

•  Butter,  43  Me.  401,  406;  Abbey  v.  167. 

W,  44  Kan.  68S;  i.  c.  9  Rail.  A  >  Ha8lettv.WotherBpoon,18tTobh. 

.  L,  J.  W;  24  Pac  Rep.  1111.  Eq.  (S.  0.)  209. 


^^  are  not  "  diibursefnents "  enti-  *  Mclntyre   v.    Union   Oollege,  6 

%  to  oompensation  from  the  fund :  Paige  (N.  Y.),  239,  242. 
V««der  »,  Mndgett,  27  Hun  (N.  Y.),  *  Masters  t;.  Rossie  Lead  Mining 

^19.  When  liability  for  costs  disqual-  Co.,  2  Sand.  Oh.  (N.  Y.)  801,  306. 
ite  a  ilockfaoLder  as  a  jwrw:   Flee- 
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taken  as  confessed,  for  the  benefit  of  creditorSi  as  to  all  debts 
which  were  due  on  the  day  of  dissolution,  as  alleged  in  the 
bill  and  declared  in  the  decree.  A  creditor  who  had  com- 
menced suits  to  recover  debts  due  from  the  corporation,  and 
who  had  obtained  judgments  therein  before  the  decree,  but 
after  the  time  of  dissolution  mentioned  in  the  bill  and  in  the 
decree,  was  held  to  be  equitably  entitled  to  his  costs  in  those 
suits  up  to  the  time  when  he  could  have  come  in  under  the 
decree;  but,  by  the  terms  of  the  decree,  costs  were  not  allowed 
which  had  accrued  subsequent  to  the  day  upon  which  the 
corporation  was  declared  to  have  been  dissolved  in  fact.^ 
Stockholders  who  are  defendants  to  a  bill  in  equity  under  the 
Massachusetts  statute,  in  which  a  decree  is  rendered  against 
them,  are  jointly  and  severally  liable  for  costs.' 

^  Fiek  V.  Keeaeville  Maii.  Go.,  10  Greenwood's  case,  18  Jur.  118,  387; 

Paige  (N.  T.)>  602.  a.  e.  23  Eng.  L.  d  £q.  422.    As  to  the 

'  Bamap  v»  Haskins  Steam-engine  present  rules  in  England,  see  lind. 

Go.,  127  Mass.  586.    Liability  for  caUi  Oomp.,  5th  ed.,  pp.  864-867. 
to  defray   expentei  of  winding  up: 
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CHAPTER  LIV. 

8TATUTES  MAKIKQ   STOCKHOLDERS  LIABLE  FOB  DSB1!8  DUE 

FOB  LABOR,  PBOVISIONS,  £Ta 


fiacnoir 

Slil.  Sach  statntes  fairly  constmedy 

not  extended. 
8142.  ninstratioiia. 
tl418iich  Btatatw   extend  to  M- 

signees  of  the  debt. 
1144.  Such  statntes  indnde  those  who 

work  by  the  piece. 

1146.  Do  not  extend  to  the  aervieee  of 

prafeesional  men. 
&4S.  Engineers  of  works,  master  me* 
chanics,  oondncton,  etc 

1147.  Manager,  anpeiintendent,  lore* 

man, 

1148.  Secretary  of  the  corporation. 
8149.  Book-keeper. 

S160.  TnTeHng  salesman:  commerGlml 

traveler. 
tl5L  Affiistant  editor  and  reporter. 
S153.  Contractors. 
8153.  Another  stockholder. 


SaonoN 

8154.  Another  corporation. 

8155.  Btatatory  right  not  waived  by 

receiving  dividend,  etc 

8166.  Whether  waived  by  accepting  a 

promissory  note. 

8167.  Whether  waived  by  the  taking 

of  "store  orders." 

8156.  Application  of  payments  by  the 

laborer. 
8169.  To  what  stockholders  liability 
attaches;    present  and  past 
stockholders. 

8160.  Belease  by  the  plaintiff  of  some 

of  the  stockholders. 

8161.  Defenses  available  to  the  stock- 

holder. 

8162.  Remedy  at  law  or  in  equity. 
3163.  The  complaint  in  such  actions. 
8164.  Parties  defendant* 


§  8141.  Saeh  Statutes  Fairly  Constmed,  not  Extended.  — 

Statutes  exist  in  seyeral  of  the  States  making  the  stockholders 
in  corporations  formed  under  them  jointly  and  seyerally  lia- 
ble for  wages  due  to  laborers,  and  for  supplies  and  materials 
furnished  in  the  prosecution  of  the  work  of  the  corporation. 
These  statutes  rest  on  the  same  policy  as  mechanic's  lien  laws, 
tnd,  60  far  as  the  writer  can  see,  do  not  appear  to  have  heen 
construed  unfavorably  to  the  special  class  of  creditors  falling 
fairly  within  their  terms;^  but  the  courts  have  refused  to 
extend  them  by  construction. 


^  But  see  Hanson  «.  Bonkersley,  87 
Hich.  184.  Some  dedtuma  under  par^ 
Mi»  KoHitef  may  be  here  noted. 


That  Oomp.  Laws  Mich.,  ^  2412, 
make  stockholders  liable  for  labor 
debts  only  to  the  extent  of  their  stock : 

2261 


3  Tbomp.  Corp.  §  3143.]    liability  of  stockholders. 

§  814i2.  Uliufcrations.  —  Thus,  the  oumer  of  a  pUming-^mill,  who 
bad  done  certain  planing  at  his  mill  for  the  building  of  a  factory 
for  a  corporation,  was  not  within  a  statute  ^  making  the  stockholders 
jointly  and  severally  liable  ''for  all  debts  that  may  be  due  or  owing 
to  all  their  laborer$j  iervants^  and  apprerUicesJ*  *  Nor  did  a  statute 
making  the  stockholders  of  certain  corporations  "jointly  and  sever- 
ally liable  in  their  individual  capacities  only,  for  debta  due  to 
miners,  quarrymen,  and  other  laborers  employed  by  such  com- 
panies, and  for  machinery,  provisions,  merchandise,  country  pro- 
duce, or  materials  furnished  for  the  company,'"  extend  to  a  case 
where  a  partnership  transferred  all  its  assets  to  a  corporation,  receiv- 
ing in  payment  therefor  shares  of  the  stock  of  the  latter,  and  the 
latter  agreeing  to  discharge  the  debts  of  the  former  by  issuing 
stock  to  its  creditors.* 

§  3148.  Such  Statates  Bztend  to  Assignees  of  the  Debt.  — 

An  assignment  of  a  so«called  ''  labor  debt''  does  not  destroy 
the  remedy  given  by  such  a  statute  against  the  stockholders 
for  its  enforcement;*  but  it  has  been  held  that  a  merchant 
who,  upon  the  order  of  a  manufacturing  company,  furnished 
provisions  to  the  hands  of  the  companyi  under  an  arrange- 
ment by  which  the  company  took  up  such  orders  monthly, 
giving  him  their  notes  therefor,  was  entitled  to  the  benefit  of 
the  statute.*    Under  a  statute  of  New  York '  the  payee  of  a 


Peck  f.  Mnier,  99  Mich.  594.  That 
this  feature  of  the  New  York  Manu- 
facturing Act  of  1848  is  not  retained 
in  the  Act  of  1875,  ch.  611 :  Richards 
V.  Beach,  19  Ahb.  N.  0.  84.  What 
the  case  mast  state,  to  bring  the  case 
within  Rev.  Stat.  Wis.,  ch.  78,  i  26: 
Harrod  v.  Hamer,  82  Wis.  182. 
Conditions  precedent  to  a  right  of 
recovery  under  Rev.  Stat.  Wis., 
f  1769:  Sleeper  v.  Goodwin,  67  Wis. 
577;  f.  e.  81  N.  W.  Rep.  886.  That 
the  New  York  Railroad  Acts  of  1848 
and  1850  would  be  limited  to  corpora- 
tions created  under  them :  Rochester 
V.  Barnes,  26  Barb.  (N.  Y.)  657. 

>  Rev.  Stat.  Wis.  1858,  ch.  78, 4  25. 

*  Harrod  v.  Hamer,  82  Wis.  162. 
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*  Pa.  Act  March  27, 1854;  Pamph. 
Laws,  215;  Laws  Pa.  649,  pi.  82. 

*  Weiss  «.  Mauch  Chunk  Lron  Co., 
58  Pa.  St.  295,  804.  Construction  of 
section  10  of  the  New  York  Railroad 
Act  of  1850,  with  the  conclusion  that 
it  was  to  be  restrained  as  intended,  to 
secure  the  daily  eamingi  of  workmen 
and  operatives,  and  not  the  claims  of 
all  persons  rendering  services :  Bou^ 
well  V.  Townsend,  87  Barb.  (N.  Y.) 
205. 

*  Post,  i  8737. 

*  Reading  Industrial  Man.  Co.  v. 
Graeff,  64  Pa.  St.  395.  To  the  con- 
trary, see  Weigley  v.  The  Coal  Oil 
Co.,  5  PhUa.  (Pa.)  67. 

«  N.  L.  Law  of  1848,  ch.  40.  i  18. 
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bitt  of  exchange  drawn  on  a  manufacturing  corporation  by 
a  laborer,  to  whom  it  is  indebted  for  services,  may  maintain 
on  action  to  recover  the  amount  thereof  from  a  stockholder.^ 

§  8144.  Such  Statates  Inelade  Those  Who  Work  by  the 

Piece.  —  It  may  be  concluded ,  from  the  analogy  of  the  hold- 
ings under  other  similar  statutes  giving  preferences  to  labor- 
ers, that  statutes  of  the  kind  under  consideration  will  include 
laborers  who  work  by  the  piece,  as  well  as  those  who  work  by 
the  day,  week,  month,  or  year.  Thus,  it  has  been  held  that 
a  statute  giving  a  preference  as  execution  creditors  to  "  me- 
chanics and  laborers''  employed  by  certain  classes  of  employ- 
ers, includes  those  who  work  in  a  rolling-mill  by  the  piece 
or  by  the  ton.*  A  similar  statute  of  Massachusetts,  giving  a 
preference  to  ''any  person  who  shall  have  performed  any 
labor  as  an  operative  in  the  service  of  any  insolvent,''  etc.,  has 
been  held  to  include  a  person  who  received  materials  from 
tbe  shop  of  the  insolvent,  and  took  them  to  his  own  shop,  and 
there  manufactured  them  into  boots  at  certain  prices,  and 
delivered  the  manufactured  articles  to  the  insolvent.' 

§  314ff.  Do  not  Extend  to  the  Services  of  Professional 

Men*— The  better  opinion  is  that  statutes  of  this  kind,  using 
such  words  as  "laborers,"  "workmen,"  and  "servants,"  are 
intended  to  protect  a  class  of  persons  who  are  wholly  depend- 
ent upon  their  manual  toil  for  subsistence,  and  who  cannot 
otherwise  protect  themselves ;  and  that  they  do  not  extend  to 
the  protection  of  persons  whose  labor  or  service  is  of  a  pro- 
fessional or  ^tio^i-professional  character.* 


^Pilcher  v.  Brayton,  17  Hun 
W.  Y.),  429. 

*  Seiden'  Appeal,  46  Pa.  8t.  57. 

'  Thayer  v.  Mann,  2  Ooflh.  (Masa.) 

571. 

*  Pennsylvania  &c.  B.  Oo.  «.  Lenf- 
^1 M  Pa.  St.  168;  f.  e.  24  Am.  Rep. 
1^;  Adams  v.  Goodrich,  65  Ga.  233; 
^taker  v.  Smith,  81  N.  O.  840;  t.  e. 
81  Am.  Rep.  503.  In  Btryker  v.  Oas- 
"^»76  N.  T.  50;  t.  e.  82  Am.  Bep. 


262,  a  supervising  architect  was  held 
to  be  within  a  statute  giving  a  me- 
chanic's lien  to  any  one  who  should 
perform  any  "labor,"  etc.  But  in 
New  Jersey,  the  man  who  draws  the 
plans  and  superintends  and  directs 
the  construction  of  a  building  is  held 
to  be  clearly  within  the  provisions  of 
such  a  statute.  Mutual  Benefit  Life 
Ins.  Oo.  V.  Bowand,  26  N.  J.  £q.  389. 
So   under  the  Pennsylvania  statute, 
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§  3146.  EnciA^en  of  Works,  Afaeter  Mechanics,  Oondvet- 
ors,  etc.  —  Thus,  under  the  Constitution  of  Michigan  and  the 


which  uses  the  word  "work"  instead 
of  labor,  it  is  held  that  an  operative 
architect  and  superintendent,  who  not 
only  draws  the  plans  of  the  building, 
but  also  directs  their  execution,  is 
entitled  to  a  lien.  Bank  of  Pennsyl- 
vania V.  Gries,  35  Pa.  St.  423.  It  has 
been  held  in  Missouri  that  an  archi* 
tect  whose  duties  consist  in  drawing 
plans  and  specifications,  and  in  giving 
directions  to  the  builder,  is  not  a  "  me- 
chanic" within  a  statute  relating  to 
mechanics'  liens.  Baeder  «.  Bens- 
berg,  6  Mo.  App.  445 ;  Nelson  «.  With- 
row,  14  Mo.  App.  270,  276 ;  Blakey  v. 
Blakey,  27  Mo.  39.  To  the  same  effect 
see  Price  v.  Kirk  (Pa.  Com.  Pleas), 
35  Leg.  Int.  325;  ••  c.  13  Phila.  (Pa.) 
497 ;  Foushee  v.Grigsby,  12  Bush(Ky.), 
75;  Jones  v.  Shawhan,  4  Watts  &  S. 
(Pa.)  257.  So,  it  has  been  held  that 
the  agent  of  a  corporation  employed 
at  a  monthly  salary  to  superintend 
the  erection  of  buildings  and  the 
working  of  mines  is  not  a  "  mechanic, 
laborman,  artisan,  workman,  laborer, 
or  other  person,"  within  the  meaning 
of  a  statute  relating  to  mechanics' 
liens.  Smallhouse  v,  Kentucky  <&c. 
Oo.,  2  Mont.  443.  In  like  manner,  it 
has  been  held  in  Pennsylvania  that 
the  statute  giving  a  mechanic's  hen 
to  "laborers  and  workmen"  upon 
railroads  does  not  include  a  civil 
engineer.  Pennsylvania  &c.  R.  Oo. 
V.  Leuffer,  84  Pa.  St.  108;  «.  c.  24 
Am.  Rep.  189.  So,  a  statute  prohibit- 
ing the  attachment  of  laborer's  wages 
has  been  restrained  to  include  only 
the  fruits  of  the  toil  of  manual  Idborert^ 
and  not  the  wages  or  earnings  of  con- 
tractors. Heebner  «.  Ohave,  5  Pa.  St. 
115.  See,  also.  Smith  9.  Brooke,  49 
Pa.  St.  147.  So,  a  statute  relating  to 
the  settlement  of  the  estates  of  dece- 
dents, which  makes  urvarUs*  wages 
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preferred  debts,  is  held  to  mean  only 
the  earnings  of  such  servants  as  are  a 
part  of  a  man's  domestic  household, 
and  whose  business  it  is  to  assist  in 
the  economy  of  the  family, — in  short, 
menial  servants.  Re  Meason,  5  Binn. 
(Pa.)  167.  See,  also,  Wentroth's  Ap- 
peal, 82  Pa.  St.  469.  So,  one  who 
draws  plans  or  makes  a  set  of  moulds 
for  the  construction  of  a  ship  is  not 
included  within  a  statute  giving  a  lien 
to  "any  ship  carpenter,  caulker, 
blacksmith,  joiner,  or  other  person 
who  shall  perform  labor  or  furnish 
materials  for  or  on  account  of  any 
ship."  Ames  v.  Dyer,  41  Me.  897. 
So,  in  North  Carolina  it  is  held  that  a 
farm  oveneer  is  not  a  "  laborer"  within 
a  constitutional  provision  giving  to 
mechanics  and  laborers  a  lien  upon 
the  subject  of  their  labor  for  their 
compensation.  Whitaker  9.  Smith,  * 
81  N.  0.  840;  •.  c.  81  Am.  Rep.  503. 
The  same  has  been  held  under  various 
statutes.  In  Mulligan  «.  Mulligan,  18 
La.  Ann.  20;  Knight  9.  Norris,  13 
Minn.  478, 475 ;  and  Oapron  «.  Stront, 
11  Nev.  304, — a  superintendent,  a  su- 
pervising architect,  and  a  foreman,  or 
"  boss,  * '  of  mining  hands,  respectively, 
was  held  to  be  "  a  laborer,"  "  a  work- 
man," or  "  person  performuig  labor," 
within  the  mechanic's  lien  law.  **  By 
•  laborers,* "  said  Woodward,  J.,  "  we 
mean  those  who  perform  with  their 
own  hands  the  contract  which  they 
make  with  their  employer."  Seiders' 
Appeal,  46  Pa.  St.  57,  61 ;  repeated  in 
Wentroth's  Appeal,  82  Pa.  St.  469, 
471.  The  helpers  and  asaistants  of 
the  chief  workman  in  an  iron  manu- 
factory were  within  a  statute  giving 
a  preference  to  laborers,  although 
working  by  the  piece  or  the  ton. 
Seiders'  Appeal,  iupra. 
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ttatuUt  of  that  State,  etockholders  in  corporations  are  indi- 
fidaallj  liable  ''for  labor  performed  for  such  corporation.'' 
It  has  been  held  that  an  assistant  chief  engineer  of  a  railway 
oompaay  is  not  a  ''laborer"  within  the  meaning  of  such  a 
provision.^     So,  a  plaintiff  charging  for  "professional  serv- 
ices as  a  cansuUing  engineer"  cannot  bring  himself    within 
the  meaning  of  a  statute  making  stockholders  "jointly  and 
severally,  individually  liable  for  all  the  debts  that  may  be  due 
and  owiog  to  all  their  kiborers  and  operatives  for  services  per- 
formed for  said  corporation/'*    On  the  contrary,  one  who  is 
employed  by  a  corporation  as  a  dvU  engineer  and  traveling  agent ^ 
at  a  fixed  salary,  is  a  "servant''  under  a  statute  making  the 
stockholders  of  certain  corporations  personally  and  individu- 
ally liable  for  debts  due  to  their  laborersj  servaaUs,  and  appren- 
tijus}    A  distinction   ought,   it  should   seem,   to   be  taken 
between  professional  engineers,  in  charge  of  railway  construc- 
tion or  of  works  wbich  require  extensive  scientific  knowledge, 
and  ordinary  employes.     Such  men  could  hardly  be   classed 
as  laborers  and  servants.     But  it  has  been  broadly  laid  down 
that  "all  persons  employed  in  the  service  of   a  railway  com- 
pany who  have  not  a  due,  proper,  and  distinctive  appellation, 
such  as  officers  and  agents  of  the  company,"  are  "  laborers  and 
servants," — as,  for  instance,  civil  engineers,  master  mechanics^ 
and  conductors,*     But  it  has  been  held  that  a  dvil  engineer  is 
not, within  a  statute  giving  a  Uen  to  "laborers"  and  "work- 
men'' upon  the  property  of  a  railroad  company  for  services 
rendered  in  its  construction.^ 

§  8147.  Managrer  —  Superintendent  —  Foreman. — In  con- 
sidering whether    employes,  who  pass  under    these  various 


*  Brockway  v.  Innes,  89  Mich.  47; 
•<  c  33  Am.  Bep.  348. 

'Ericsson  «.  Brown,  38  Barb. 
(^.  Y.)  390. 

'  WilliamBon  «.  Wadsworth,  49 
^ttb.  (K.  Y.)  294.  The  court,  how- 
greets  its  decision  upon  Bichard- 
«A  V.  Abendixitii,  43  Bart.  (N.  Y.) 
^%  holding  that  the  secretary  of  a 
^''^Qiactaring  corporatioaisa  ^*  lerv- 


ant"  within  the  statute.  That 
decision  was  sabseqnently  overruled 
in  Coffin  v.  Reynolds,  37  N.  Y.  640. 

*  Gonant  v.  Van  Schaick,  24  Barb. 
(N.  Y.)  87,  99;  approved  in  Coffin  v. 
Reynolds,  37  N.  Y.  640. 

'  Pennsylvania  Ac  R.  Co.  «.  Lenf- 
fer,  84  Pa.  Bt.  168;  j.  c.  24  Am.  Rep. 
189. 
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designations,  are  to  be  regarded  as  '^ laborers/'  ''servants/' 
"  operatives,"  "  workmen/'  or  the  like,  within  the  meaning  of 
the  statute,  regard  must,  of  course,  be  had  to  the  sense  in 
which  the  word  is  usedi  and  to  the  nature  of  the  employment 
in  the  particular  case.     A  general  superintendent  of  a  corpo- 
ration, with  the  power  to  employ  and  discharge  its  hands  and 
to  control  their  labor,  is  generally  regarded  as  the  alter  ego  of 
the  corporation,  in  such  a  sense  that  the  corporation  is  liable 
for  his  negligence,  whereby  a  sub-servant  suffers  an  injury.^ 
But  a  mere  foreman,  or  "  boss,"  of  a  squad  of  hands,  or  of  a 
particular  job  of  work,   is  generally   (though  not  always) 
regarded  as  a  fellow-servant  with  the  sub-servants  under  him, 
in  such  a  sense  that  the  corporation,  or  master,  is  not  liable 
to  a  sub-servant  for  an  injury  happening  in  consequence  of 
his  negligence.'    The  general  manager  or  superintendent  might, 
therefore,  by  analogy,  well  be  regarded  as  an  officer  of  the  cor- 
poration, and  not  within  the  meaning  of  statutes  such  as  we 
are  considering;  while  a  mere  foreman  of  work  might  well  be 
regarded  as  a  laborer  or  servant     Accordingly,  it  has  been 
held  that  a  book-keeper  and  general  manager  is  not  a  laborer, 
servant,  or  apprentice,  within  the  meaning  of  an   act  mak- 
ing stockholders  in  manufacturing  corporations  liable  for  the 
debts  of  such.*    So,  a  person  employed  at  a  salary  of  $700  per 
month,  payable  $100  in  cash  and  $600  in  stock  and  bonds,  to 
perform  the  duties  of  the  ageni  having  superintendence  of  the 
affairs  of  a  gold  mining  corporation  during  his  absence,  was 
held  not  to  be  a  ''laborer  or  servant"  within  the  meaning  of 
such  a  statute.^    In  like  manner,  one  employed  by  a  min- 
ing corporation  to  superintend  its  works  located  in  a  county 
other  than  that  of  its  principal  place  of  business,  and,  when 
so  directed  by  the  corporation,  to  contract  for  supplies,  ores, 
and  workmen,  was  held  not  to  be  a  "  laborer,  servant,  or  opera- 
tive," within  the  same  statute.*    But  a  statute  of  Wisconsin/ 

>  2  Thomp.  Neg.,  pp.  lOSO,  lOSl.  186.    The  statute  was  N.  Y.  act  of 

*  Ibid.,  p.  1028.  1S48,  ch.  40,  $  IS. 

*  VTakefield  v.  Fargo,  90  N.  T.  218.         *  Eraoaer    v.    Buckel,    17    Hun 
«  Dean  v.  De  VTolf,  16  Hnn  (N.Y.),  (N.  Y),  468. 

•  Bev.  Stat.  Win.  1S7S,  « 1769. 
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making  stockholders  personally  liable  for  debts  owing  to 
clerks,  servants,  and  laborers,  was  held  to  embrace  a  superin- 
tendent  or  foreTnan  of  works,  although  he  performed  no  manual 
labor.^  And  so  a  person  who  was  employed  by  a  manufactur- 
ing corporation  at  a  monthly  salary  of  $1|000  per  year, 
on  condition  of  his  obtaining  for  the  corporation  a  loan 
of  |3|000|  who  acted  as  foreman,  helped  to  manufacture 
stone,  kept  the  time  of  the  hands,  solicited  orders,  and 
did  whatever  he  was  told  to  do  by  the  superintendent, 
was  a  laborer,  or  servant,  within  the  meaning  of  the  New 
York  statute  previously  considered  in  this  section .'  So,  an 
infeneer  and  book-keeper  has  been  held  to  be  a  ''servant''  within 
the  meaning  of  the  same  statute,  relating  to  manufacturing 
and  other  corporations,  making  stockholders  individually  lia- 
ble for  the  wages  of  ''laborers,  servants,  and  apprentices." 
The  court  proceed  upon  the  view  that  the  word  **  laborer"  in 
the  statute  may  be  restricted  to  mean  one  who  performs 
manual  work,  but  that  the  word  ''servant "  cannot  be  confined 
to  mere  manual  service.*  It  was  so  ruled,  too,  under  the  same 
statute,  in  the  case  of  one  who  was  employed  by  the  superin- 
teodent  of  a  mining  company  in  a  general  capacity,  as  a  sort 
of  eugineer  and  sort  of  foreman,  who  showed  the  men  how 
to  work,  and  yet  worked  with  them;  who,  during  the  absence 
of  the  superintendent  from  the  mines,  was  made  to  act  as 
6uch;  who  sometimes  kept  the  time  of  the  men;  and,  in  fact, 
did  everything  that  he  was  ordered  to  do,  and  everything 
that  was  necessary  and  possible  for  him  to  do/ 

§  8148.  Secretary  of  the  Corporatioii.  —  A  court  of  New 
York  has  held  that  one  who  is  the  secretary  and  book-keeper 
does  not  perform  labor  within  the  meaning  of  the  statute  of 
Michigan,  making  the  stockholders  of  manufacturing  corpora- 

*  Sleeper  v.  Goodwin,  ST  Wia.  677;  (N.  Y.)  109;  •.  c.  1  J.  A  Sp.  (N.  Y.) 

I-  c  81  N.  W.  Bep.  885.  506.    It  has  been  held  that  one  who 

'  Short    9*    Medberry,    29    Hon  furnishes  nothing  but  his  superin- 

(N.  T.),  89.  tendance  and  skill  as  an  undertaker 

'  Hovey  V.  Ten   Bioeck,  8  Rob.  of  work  cannot  file  the  lien  of  a  me- 

(^*  Y.)  816.  chanic.    Jones  v.  Shawhan,  4  Wattit 

« Vinoent  v.  Bamiord,  42  How.  Pr.  A  S.  (Pa.)  267. 
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tions  liable  for  all  labor  performed  for  the  companji  but  only 
after  judgment  rendered  against  the  corporation  and  execution 
returned  unsatisfied.  The  court,  while  holding  that  the  stat- 
ute should  be  construed  according  to  the  construction  placed 
upon  it  by  the  courts  of  Michigan,  said  that  neither  under  the 
law  of  Michigan  nor  the  law  of  New  York  would  such  services 
be  deemed  "  labor"  within  the  meaning  of  such  a  statute.^ 
That  the  secretary  of  a  corporation  is  one  of  its  officers,  and  is 
not  a  **  laborer"  within  the  meaning  of  such  a  statute,  had 
been  previously  held  by  the  Court  of  Appeals  of  New  York; 
but  in  reaching  so  plain  a  conclusion  the  court  was  obliged 
to  overrule  a  decision  of  the  Supreme  Court  of  that  State.* 

§  3149.  Book-keeper.  —  But  a  mere  book-keeper^  having  no 
other  duties  than  such  as  usually  pertain  to  that  position,  is 
a  "  servant "  within  a  statute*  making  stockholders  of  a  corpo- 
ration liable  personally  for  wages  due  its  laborers,  eervanU,  and 
cpprentices.  * 

* 

§  3150.  TraTelingr    Salesman:   Commercial    TraTeler.  —  A 

traveling salesTnan  employed  by  a  corporation  is  not  a  ''laborer," 
within  the  meaning  of  a  constitutional  provision  which 
makes  a  stockholder  liable  for  labor  debts.'  But  if  he  spends 
part  of  the  time  on  the  road  selling  goods,  making  collections, 
etc.,  and  the  rest  of  the  time  working  in  a  store^  shipping  and 
receiving  goods,  moving  and  handling  stock,  making  sales,  aud 
oollecting  bills  in  the  city,  he  is  a  "  clerk,"  within  the  mean- 
ing of  a  statute*  making  stockholders  individually  liable  for 
moneys  due  "laborers,  servants,  clerks,  and  operatives,"  in 
case  the  corporation  becomes  insolvent.' 

§  3151.  Assistant  Editor  and  Reporter.  —  The  meaning  of 
the  word ''  labor"  in  such  a  statute  is  not  necessarily  restrained 

»  Citing   Viele  v.  Wells,   9  Abb.  *  Chapman  v.  Ohuinar,  7  N.  Y. 

N.  0.  (N.  Y.)  277.  Supp.  230. 

■  Coffin  V,  Reynolds,  37  N.  Y.  640;  *  Jones  v.  Avery,  50  Mich.  326. 

ovemiling  Richardson  v.  Abendroth,         *  Tenn.  Gen.  Corp.  Act,  1875,  §  11. 
48  Barb.  (N.  Y.)  162.  ^  Hand  v.  Cole,  88  Tenn.  400;  ».  c. 

•  Laws  N.  Y.  1S48»  ch.  40,  §  18.  7  L.  R.  A.  96;  12  S.  W.  I&p.  922. 
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to  manual  labor,  bat  may  include  bookish  or  liboral  labor. 
Aocordinglji  it  has  been  held  that  an  assiataaU  city  editor  and 
nporter  is  a  ''  laborer  "  within  the  meaning  of  such  an  act^ 

§  3152.  ContractoTB.  —  So,  a  contractor  for  building  a  por- 
tion of  a  railway  is  not  included  within  the  words  ''  laborers 
or  servants"  in  a  statute  making  stockholders  liable  for  debts 
owing  by  the  corporation  to  such  persons.^  Nor  does  such  a 
statute  embrace  the  case  of  one  who  has  contracted  for  labor 
by  his  team  of  horses^  The  same  was  held  in  a  case  where, 
by  the  terms  of  the  contract  between  the  contractors  and  the 
corporation,  he  was  to  carry  on  certain  quarrying  operations 
at  his  own  expense,  and  for  a  period  of  years,  in  a  quarry 
(wned  by  the  corporationj  and  deliver  rock  to  the  corporation 
at  certain  rates.^  Nor  was  one  who  had  a  contract  to  deliver 
lumber,  and  who  performed  it  by  hiring  teams  and  drivers, 
a  "  laborer,"  giving  a  preference  to  laborers  in  the  distribution 
of  funds  arising  from  an  execution  sale.^ 

§  3153.  Another  Stockbolder. — A  person  who  has  held  stock 
in  a  corporation  cannot  maintain  a  suit  under  the  statute 
against  the  other  stockholders  to  recover  a  debt  due  him  from 
the  corporation  for  services  performed  by  him  as  its  servant;* 
and  this,  although  he  has  assigned  or  pledged  it,  provided 
he  has  not  made  a  transfer  of  it  on  the  books  of  the  corpora- 
tion,  —  for  until  such  a  transfer,  he  remains  the  legal  owner. 
The  statute  was  not  intended  to  give  such  a  remedy  to  one 
stockholder  against  another.' 


*  HarriB  v.  Noiral,  1  Abb.  N.  0. 
(W.  Y.)  127;  #.  c.  17  Am.  Law  Beg^ 
«7: 14  Alb.  L.  J.  4S2. 

'  Aikin  V.  Waaaon,  24  N.  Y.  482; 
Bontwell  V.  Townsend,  87  Barb. 
(^'  Y.)  205.  To  the  same  effect,  on- 
^the  Michigan  statute,  see  Peck  v» 
IfiHer.  99  Mich.  594. 

*  Bilch  9.  Kew  York  dec.  B.  Oo., 
^H.T.  521.  The  leyerse  wm  held 
^thft  Bupreme  Oomt  of  WiBconiin 


in  Hogan  tr.  Gushing,  49  Wis.  109,  in 
respect  of  a  statute  giving  a  lien  ''  for 
labor  and  services  upon  logs." 

'  Taylor  «•  Manwaring,  48  Mich. 
171. 

*  Wentroth's  Appeal,  82  Pa.  St. 
469. 

'  Bichardson    «•    Ahendroth,    43 
Barb.  (N.  Y.)  182. 

*  Ibid.    See  onti,  (8125. 
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§  3154.  Another  Corporation. —  A  corporation  aggregate 
could  not  be  the  ''employ^"  of  another  corporation  within 
the  meaning  of  such  a  statute.^ 

§  8155.  Statatory  Biirbt  not  Waired  by  BeceiTinir  I>iTl- 
dendy  etc. — Under  such  a  statute,  it  is  held  that  a  servant 
does  not,  by  taking  a  note  and  obtaining  judgment  against 
the  corporation  for  such  wages,  and  by  receiving  a  pro  rata 
dividend  of  the  corporate  assets  upon  such  judgment|  waive 
his  rights  against  the  individual  shareholders.' 

§  3156*  Whether  Waived  by  Acceptingr  a  Promissory  Kote. 

The  Supreme  Court  of  Michigan  has  adopted  the  view  that 
under  a  statute  of  that  State/  making  stockholders  in  certain 
corporations  liable  for  work  and  labor  done  for  the  corpora* 
tion,  the  liability  of  the  stockholders  is  secondary, —  in  the 
nature  of  that  of  Burettes.  Hence,  where  the  laborer  indulged 
the  company  in  the  matter  of  time,  and  accepted  a  promissory 
note  in  payment,  and  afterwards  sued  the  company,  and 
recovered  judgment  thereon,  he  could  not  recover  against  a 
stockholder.^  We  shall  see,  in  another  chapter,*  that  the  pre- 
vailing doctrine  is,  that  the  liability  of  stockholders  is  so  far 
secondary  that  the  creditor  cannot  proceed  against  them  while 
he  has  recourse  against  the  company.  But  the  opinion  of  the 
majority  of  the  Michigan  court  is  an  isolated  view,  and  one 
manifestly  tending  to  obstruct  the  policy  of  the  statute,  which 


1  Dakes  v.  Love,  97  Ind.  841.  The 
statute  constraed  wss  Ind.  Bev.  Stat. 
1881,  i  8809. 

*  Jackson  «.  Meek,  87  Tenn.  09; 
8.  c.  10  Am.  St.  Bep.  620;  9  S.  W. 
Rep.  225;  4  Bail.  A  Corp.  L.  J.  664; 
construing  Tenn.  acts  of  1875,  ch« 
142,  i  21. 

'  The  statute,  so  far  as  is  mate- 
rial to  the  question,  is  as  follows: 
'*  The  stockholders  of  all  corporations 
founded  upon  this  act  shall  be  indi- 
vidually liable  for  all  labor  performed 
for  Boch  corporation,  which  said  lia- 
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bility  may  be  enforced  against  anj 
stockholders,  by  action  founded  on 
this  statute,  at  any  time  after  an  exe- 
cution shall  be  returned  and  not 
satisfied,  or  at  any  time  after  an  ad- 
judication in  bankruptcy  against  such 
corporation."  1  Oomp.  Laws  Mich. 
1871,  §  2852. 

*  Hanson  «.  Donkersley,  37  Mich. 
184.  Marston,  J.,  dissented,  and  his 
view  more  nearly  accords  with  the 
current  of  opinion. 

»  PoJt,  §3351. 
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18  to  secure  to  the  laborers'  and  servants  of  corporations 
their  wages.  In  Tennessee,  the  better  view  is  taken,  that  an 
employ^  of  a  corporation,  who  accepts  its  note  for  the  wages 
dae  him,  and  attempts  to  collect  from  the  corporate  assets, 
does  not  thereby  waive  his  right  to  enforce  his  claim  for  wages 
against  the  individual  stockholders.^ 

§  3157.  Wbether  Waived  by  the  Takingr  of  '*  Store  Orders/* 

A  decision  of  the  Supreme  Court  of  Michigan  is  to  the  general 
effect  that  where  the  secretary  and  treasurer  of  a  mining  cor- 
poration conduct,  as  a  partnership  firm,  a  **  truck  store,''  if 
the  corporation  gives  to  its  employes  orders  upon  this  store, 
and  the  partnership  conducting  it  becomes  insolvent,  the 
taking  of  the  orders  deprives  the  employes  of  recourse 
against  the  stockholders  of  the  corporation.' 

I  8158.  Amplication  of  Payments  by  the  Ijaborer*  —  Where 
the  statute  limits  the  remedy  of  the  servant  or  laborer  to 
debts  due  for  wages,  not  exceeding  six  months  in  any  one 
case,'  and  the  corporation  keeps  a  running  account  with  a 
laborer,  and  no  particular  application  of  an  amount  paid  him 
within  six  months  is  made,  he  may  apply  it  in  payment  of 
wages  first  earned  by  him/  This  is  but  the  application  of 
the  general  rule,  that  wherever  the  debtor  does  not  exercise 
his  right  of  directing  the  application  of  paymentSi  the  cred- 


'  Jackson  v.  Meek,  S7  Tenn.  09 ;  ••  c. 
lOAsuSt.  Bep.620;  98.  W.Bep.  226. 

*  Beecher  v.  Daoej,  45  )iich.  92. 
The  dedflion  k  believed  to  be  grossly 
QntenAble  and  unjust.  The  effect  of 
the  oarder  wss  not  the  snbstitation  of 
anoiher  creditor,  becanee  it  did  not 
eontiin  any  i^;reement  to  that  effect. 
It  was  not  a  payment  until,  in  the  ab- 
sence of  negligence  in  presenting  it,  it 
had  been  satisfied  by  the  delivery  of 
the  amount  of  goods  specified  in 
it  Its  plain  import  was  that  the 
ori^boal  debtor  undertook  that  the 
store  would  pay  the  debt  for  it,  and 


when  the  store  failed  to  do  this,  the 
liability  of  the  company  was  revived. 
The  case  was  not  different  in  law, 
though  much  worse  in  morals,  than 
it  would  have  been  if  the  corporation 
had  given  the  employ^  a  check  ui)on 
an  insolvent  bank,  which  had  been 
dishonored  on  presentment.  Upon 
what  theory  could  it,  then,  claim  that 
its  stockholders  had  become  exoner- 
ated from  the  liability  of  the  statute? 

•  Rev.  Stat.  Wis.  1878,  §  1769. 

*  Sleeper  v.  Goodwin,  67  Wis.  677 ; 
f.  6.  31  N.  W.  Bep.  835. 
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itor  may  apply  them  8o  as  to  save  whatever  right  he  may 
thereby  save.^ 

§  3150.  To  Wbat  Stockholders  IlabUitj  Attaches:  Present 
and  Past  Stockhc^ders.  —  A  statute  of  Indiana^  which  pro- 
vides that  "all  members,"  etc.,  "  shall  be  personally  liable  for 
all  debts  contracted  by  the  company  for  manual  labor  per- 
formed for  the  company/'  does  not  renders  stockholder  liable 
for  debts  of  the  company  contracted  before  lu  became  a  mertx-- 
ber?  On  the  other  hand^  stockholders  are  not  relieved,  under 
the  Tennessee  statute,  by  a  transfer  of  their  stock,  from  their 
individual  liability  to  employes  of  the  corporation  for  wages 
previously  earned.^ 

§  3ie0.  Release  by  the  Plaintiff  of  SMne  <^  the  Stock- 
holders. —  Where,  under  the  governing  statute,  the  liability  of 
the  stockholders,  is  aeveral  as  well  as  }oint,'  —  it  has  been  held 
that  the  plaintiff,  proceeding  under  such  a  statute  against 
stockholders,  for  services  as  laborer,  etc.,  may  release  some  of  the 
defendants,  without  affecting  his  right  to  recov^  the  balance 
of  his  claim  from  the  others.*  But  the  decision  rests  the 
plaintiff's  right  to  recover  upon  another  statute  "  for  the  relief 
of  partners  and  joint  debtors,"'  which  authorizes  one  or  more 
joint  debtors  to  compromise  their  joint  indebtedness  in  dis- 
charge of  their  joint  liabilityi  without  affecting  the  liability  of 
the  other  joint  debtors. 

§  3161.  Defenses  Available  to  the  Stockholder.  —  Besides 

the  defenses  suggested  by  what  has  preceded  in  another  title, 
and  what  will  follow  in  this  chapter,  most  of  the  defenses 
which  are  available  to  the  stockholder  proceeded  against  to 

1  Brady  v.  Hill,  1  Mo.  815;  t.  e.  18  *  Reeder  «•  Haranda,  66  Ind.  485. 

Am.  Dec.  503;  Harker  v.  Oonrad,  12         '  Jackson  «•  Meek,  87  Tenn. 


Berg.  <ScR.  (Pa.)  801;  <.e.  14  Am.  Dec  ••  e.  10  Am.  St.  Rep.  620;  9  S.  W. 

691;  Gremer  «.  Higginson,  I  Mason  Rep.  225;  4  Rail,  k  Corp.  L.  J.  56i. 
(U.  S.),  888;  Tonmans  v.  Heartt,  84  *  N.  Y.  act  of  1848,  ch.  40,  $  18. 

BCich.  897,  401.    Notes,  IS  Am.  Dec  •  Henries  v.  Piatt,  21  Hnn  (N.  T.). 

505,  and  14  Am.  Dec.  694.  182. 

•  S  Ind.  Rev.  Stat.  222,  \  16.  ^  N.  Y.  act  of  1838,  ch.  257. 
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eoiorw  an  individual  liability,  are  available  to  him  here. 
Htre,  as  in  other  casea,^  he  may  escape  liability  by  proof  that 
he  has  not  been  a  stockholderi  or  that  he  was  not  a  stock- 
holder within  the  period  when,  by  operation  of  the  statute, 
liihility  attached  to  the  stockholders  for  the  particular  debt.' 
He  may  plead  the  statute  Umiivng  the  period  within  which 
Buch  an  action  may  be  brought  against  the  stockholders.'  He 
may  plead  a  previous  paymeni  and  the  exhaustion  of  his  lia- 
bility under  limitations  elsewhere  considered;  and  it  seems 
that,  under  the  New  York  statute/  he  is  absolutely  discharged 
from  his  liability,  by  paying  to  any  creditors  for  whose  debts 
he  is  liable  an  amount  equal  to  his  stock;'  while  under  the 
Massachusetts  statute '  it  is  no  ground  of  defense  to  one  of  the 
defendants  that  he  has  paid  some  of  the  operatives  other  sums 
due  them,  and  has  a  claim  for  contribution  upon  the  other 
defendants.'  Under  another  section  of  the  statute  of  New 
York,'  if  the  stockholder  has  made  advances  to  the  companyi 
and  has  a  claim  therefor,  his  liability  is  not  affected  by  the 
question  whether  the  money  advanced  was  used  to  pay  debts 
for  which  he  was  individually  liable,  or  not.'  Such  defense 
is  valid,  although  the  advances  were  to  pay  the  workmen, 
even  if  the  liability  imposed  by  section  18  on  the  stockholders 
to  pay  laborers  was  in  addition  to  that  to  pay  creditors.^'  As 
such  defense  is  not  based  on  his  payment  of  his  personal 
liability,  but  on  his  interest  in  the  fund  as  a  creditor,  the 
liitiitatioTi  in  section  24  to  debts  payable  within  one  year  does 
not  apply."  It  is  no  defense  to  the  stockholder,  under  the 
Wisconsin  statute,  and,  it  may  be  assumed,  under  other  pos- 
lible  statutes  of  this  kind,  that  the  corporation  has  been  dU- 

'  iy  t9691.  «  N.  Y.  Laws  of  1840,  ch.  40,  f  18. 

*  Powell «.  Eldred,  89  Mich.  552.  •  Mathez  v.  Neidig,  72  N.  Y.  100. 

•  Amo  ».  Wayne  Circuit  Judge,  42  •  Mass.  Stat.  1870,  ch.  224,  ^  42. 
^^^  S62.    In  this  case  the  Michigan  '  Bumap  v.  Haskins  Steam-JSngine 
•}*  118,  ol  1877,  was  severely  tjriti-  CJo.,127  Mass.  686. 

ciied  for  limiting  to  two  years  the  •  N.  Y.  Laws  of  1848,  ch.  40,  f  12. 

P«J0d  within  which  suit  might  be  »  Mathez  v.  Neidig,  72  N.  Y.  100. 

Iveoght  against  a  stockholder  of  a         »  Ibid, 

manniscturing  corporation  for  a  labor         ^  Ibid. 
debt 
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solved  by  its  own  voluntarj  act;  that  no  judgment  has  been 
recovered  against  the  corporation;  that  no  receiver  of  the 
assets  of  the  corporation  has  been  appointed,  or  other  means 
taken  to  ascertain  whether  a  dividend  in  favor  of  creditors 
may  not  be  made;  or  that  the  plaintiiSf  has  presented  his  claim 
for  the  purpose  of  receiving  and  sharing  in  a  dividend.^ 

§  3162.  Remedy  at  Law  or  in  Equity.  —  One  who  has  per- 
formed labor  as  an  operative  for  a  corporation  organized  under 
a  statute  of  Massachusetts,'  cannot  maintain  an  action  at  law 
against  a  stockholder  to  recover  for  the  same.'  This  ruling 
is  based  upon  the  view  that  the  proper  mode  in  which  stock- 
holders can  be  charged,  in  the  absence  of  any  specified 
remedy,  is  by  bill  in  equity;  that  it  would  be  very  vexatious 
and  oppressive  to  render  the  stockholders  liable  to  separate 
suits  at  law  for  the  small  sums  which  might  be  due  to  each 
operative  for  labor  performed  in  behalf  of  the  corporation; 
and  that  such  a  remedy  would  be  less  advantageous  to  credit- 
ors than  that  afforded  in  a  court  of  equity,  where  the  claims 
of  all  might  be  adjusted  and  enforced  in  a  single  suit,  brought 
by  one  or  more  having  similar  claims  on  the  corporation. 
But  it  cannot  escape  attention  that  to  drive  an  operative  to  a 
bill  in  equity  to  collect  a  small  labor  debt  must,  in  many  cases, 
be  tantamount  to  a  denial  of  the  right;  and,  therefore,  it  is 
more  satisfactory  to  know  that  the  Massachusetts  court  found 
itself  obliged  to  take  this  view  from  the  fact  that  the  statute 
prescribed  the  same  remedy  which  was  prescribed  by  another 
statute.  Now,  that  other  statute  had  not  in  terms  prescribed 
any  remedy,  but  it  had  long  been  settled  that  the  only  remedy 
under  it  was  a  bill  in  equity,  and  this  construction  of  it  the 
Legislature  must  have  known  when  it  enacted  the  statute  un- 
der consideration.  The  Supreme  Court  of  Wisconsin,  dealing 
with  this  subject  under  a  statute  of  Michigan,  which  provides 
that  ''said  liability  may  be  enforced  by  action  in  assumpsit,^' 

>  Sleeper  v.  Gkxxiwin,  67  Wis.  577 ;         '  Bell  v.  Spaalding,  8  AllenCMMS.), 
t.  e.  81  N.  W.  Bep.  335.  485. 

*  M«88.  Stat.  1S51,  ch.  188. 
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ftnd  that  '^suit  for  such  labor  may  be  commenced  against 
any  or  all  the  stockholders  jointly,"  holds  that  this  is  a  case 
where  a  statute  creates  a  right,  and  gives  a  special  remedy  to 
enforce  it,  which  remedy  cannot  migrate,  but  is  confined  to 
the  coarts  of  Michigan.^  The  decision  seems  to  be  untenable. 
The  action  of  assumpsit,  in  vogue  in  Michigan,  is  included,  in 
its  scope  and  meaning,  in  the  civil  action  in  vogue  in  Wiscon- 
sin, under  the  code  of  that  State,  and  the  Michigan  statute 
allows  the  action  to  be  prosecuted  against  any  stockholder; 
and  the  statute,  being  remedial  in  the  same  sense  as  other 
laws  securing  preferences  to  laborers  in  the  collection  of  their 
wages,  ought  to  be  enforced  in  any  jurisdiction  where  a  stock- 
bolder  mav  be  found. 

§  3163.  The  Complaint  in  such  Actions. — Where  the  con- 
dition of  the  statute^  is  that  the  labor  debts  must  have  been 
contracted  to  be  paid  within  one  year,  the  plaintiff  must  allege 
that  the  debt  which  is  the  subject  of  the  action  was  so  con- 
tracted.' Under  a  statute  of  Indiana,*  which  makes  stock- 
holders in  a  railroad  corporation  individually  liable  to 
laborers  for  all  labor  done  in  the  construction  of  the  road 
that  shall  remain  unpaid  after  the  assets  of  the  corporation 
shall  have  been  exhausted,  a  complaint  which  alleges  that 
defendants  have  subscribed  to  the  stock  of  a  certain  rail- 
road companyi  that  plaintiffs  hold  certain  judgments  against 
the  company,  one  of  which  is  for  work  and  labor,  and  that  the 
company  is  insolvent,  does  not  state  a  cause  of  action,  since 
it  does  not  show  that  plaintiff's  claims  are  for  labor  done  in 
the  construction  of  the  road.' 

§  3164.  Parties  Defendant.  —  A  servant  who  brings-  an 
action  under  the  New  York  statute,'  making  all  the  stock- 
holders parties  defendant,  cannot  thereafter  discontinue  as  to 

>  May  V.  Black,  77  Wis.  101 ;  «.  c.  statute,  Dempsey  «.  Willett,  16  Hun 

45  N.  W.  Bep.  949 ;  anie,  i  2936,  et  uq.  (N.  T.),  264. 

*  K.  T.  Laws  184S,  ch.  40, ««  IS,  24.  «  Rev.  Stat.  Ind.  18S1,  §  39S4. 

*  Bean  «.  Mace,  19;  Hun  (N.  Y.),  *  Toner  v.  Fulkerson,  125  Ind.  224; 
881.    See,  further,  aa  to  allegation,  ••  c.  25  N.  E.  Rep.  21S. 

proof,  and  procedure  under  the  same  '  N.  Y.  Laws  1S4S,  ch.  40,  §  18. 
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one  without  th^  consent  of  tli#  others.^  If  the  right  to  sue  m 
fitockholder  for  a  labor  debt  of  his  corporation  beoaaie  com** 
plete  before  the  passage  of  the  Michigan  act  of  1877,  provide 
ing  that  the  corporation  might  be  made  a  joint  defendant,  the 
plaintiff  could  still  proceed  as  at  common  Uw,  under  anothier 
statutCi'  agfiinst  the  stockholder  alone.' 

1  Dean  «.  WhiUm,  16  Hon  (N.  YOt         '  Mich.  Oomp.  L.,  f  2853. 
SOS.  •  TUden  v.  Young,  89  Mich.  W. 
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TO  WHAT    GLASS   OF  SHABEH0LDEB8   LIABILTlT    ATTAOH£S: 

PB£S£NT  AND  PAST  MEMBBBS. 
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attaches  to  those  who  are 
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8183.  At  the  time  when  suit  brought 

to  charge  stockholders. 

8184.  At  the  time  of  suing  out  tcire 

faeioi  for  ekecation  against 
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(  Sim.  Rule  In  B^ard  to  Partners.  —  The  rale  in  regard 
to  partnerships  is,  that  liability  for  the  payment  of  the  part- 
nership debts  attaches  only  to  those  who  were  partners  when 
thedebu  were  created.  This  is  obvioas.  Th#  retiring  of  a 
partner  operates  as  a  dissolution;  the  in  coining  of  a  new  part- 
ner creates  a  new  firm;  the  former  is  not  answerable  for  debts 
mated  after  ho  retired/  nor  is  the  latter  for  debts  ereated 


>  Brett's  case,  L.  R.  6  Oh.  804,  per  Lord  Hatherley,  L.  0. 
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before  he  came  in,  unless  he  has  made  himself  so  by  coYe- 
nants  of  which  creditors  are  eutitled  to  avail  themselves.^ 

§  8170.  General  Bole  In  Resrard  to  Stockholders.  —  But, 

in  the  absence  of  special  statutory  provisions,  the  general 
rule,  applicable  alike  to  the  English  joint-stock  company  and 
the  American  corporation,  is,  that  liability  as  contrihutories 
or  to  creditors  follows  the  shares,*  and  attaches,  not  merely  to 
those  who  were  members  at  the  time,  or  before,  the  debt  was 
contracted,  but  to  those  who  were  such  either  (1)  when,  by 
reason  of  the  stoppage,  dissolution,  or  winding-up '  of  the 
company,  the  right  to  transfer  shares  ceased;  or,  (2)  in  the 
case  of  direct  proceedings  by  creditors  against  shareholders, 
when  the  right  of  the  creditor  against  the  shareholder  became 
fixed  in  an  appropriate  proceeding.^  It  follows  that  in  an 
action  to  enforce  the  individual  liability  of  a  shareholder 
under  a  statute,  a  recovery  may  be  had  against  him,  although 
he  was  not  a  shareholder  when  the  creditor's  cause  of  action 
accrued.*  "  The  liability  being  because  of  the  ownership  of 
the  stock,  it  follows  the  stock  into  whosesoever  hands  it  may 
go,  and  whoever  purchases  it  does  so  at  the  risk  of  this  lia- 
bility." •  Proceeding  on  the  same  view,  it  is  said  that  "  the 
expression  *all  stockholders'  must  be  regarded,  in  the  absence 
of  any  legislative  indication  to  the  contrary,  as  including,  not 
onl}r  those  who  were  such  at  the  time  the  indebtedness  was 


*  Brett's  case,  L.  R.  6  Oh.  804,  per 
Lord  Hatherley,  L.  0. 

'  Williams  v,  Hanna,  40  Ind.  636, 
644 ;  Ohesley  t>.  Pierce,  32  N.  H.  388. 

*  Gastello's  case,  L.  K.  8  Eq.  604; 
Symons'  case,  L.  R.  6  Gh.  298. 

*  Nixon  v.  Green,  11  Ex.  650; 
9,  c,  affirmed,  26  L.  J.  Ex.  209 ;  «.  c. 
3  Hurl.  &.  N.  686;  27  L.  J.  Ex.  609; 
Dodgson  V.  Scott,  2  Ex.  467;  Long- 
Icy  -;.  Little,  26  Me.  162;  Bond  v.  Ap- 
pleton,  8  Mass.  472;  ••  c.  6  Am.  Dec. 
Ill;  Child  V.  Coffin,  17  Mass.  64; 
Middletown  Bank  9.  Magill,  6  Conn. 
28;  Deming  v.  Bull,  10  Conn.  409; 
McGaren  «•  FnmciscuB,  43  Mo.  462. 
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Contra^  infra,  §  3173.  The  language  of 
the  text  is  the  same  as  in  the  author's 
work  on  stockholders,  at  $  90.  It 
was  quoted  with  approval  by  the 
Supreme  Court  of  Illinois  in  Root  v. 
Sinnock,  120  111.  360;  «.  c.  60  Am.  Rep. 
668,  662. 

'  Root  V,  Sinnock,  gupra;  distin- 
guishing Buchanan  v.  Meisser,  106  III. 
638;  Thompson  v.  Meisser,  108  111. 
369;  Culver  v.  Third  Nat.  Bank, 
64  111.  628;  Fuller  v.  Ledden,  87  111. 
810;  Hull  V.  Burtis,  90  111.  213. 

'  Ibid.,    per    Scholfield,    J.    See,, 
also,  ThebuB  v.  Smiley,  110  111.  S16. 
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incnrred,  but  all  those  who  successiyely  stand  in  their  shoes 
in  respect  to  the  same  stock.''  ^ 

g  8171.  Past  Members  not  liable  unless  by  Statate.  —  The 

generali  and^   it    is  believed,  the    universal,  rule    is,  that 

members  who  have  bona  fide  transferred  their  shares  to  others 

before  the  institution  of  proceedings  to  charge  the  stockholders 

are  no  longer  liable  in  any  form  for  the  debts  of  the  corpora* 

lion,  unless  their  liability  has  been  continued  by  statute.* 

This  seems  to  result  from  the  nature  of  the  compact  which 

exists  among  the  shareholders.     When  one  shareholder  passes 

oat  and  substitutes  another  in  his  stead,  he  is  discharged  from 

all  right  to  participate  in  the  management  or  in  the  benefits 

of  the  corporation,  and  for  equal  reasons  is  discharged  from 

liability  to  its  creditors,  unless  there  is  a  statute  which  holds 

him  to  that  liability.    The  reason  for  this  general  conclusion 

has  been  thus  stated  by  Sir  Nathaniel  Lindley:  "As  a  general 


>  Brown  v.  Hitchcock,  86  Ohio  St. 
687,  681.    See,    also,   Wheelock   v. 
Koet,  77  m.  296,  29S.    Thia  was  the 
general  ruk,  imder  the  former  Engluh 
winding^  <iet»,  where  the  liability  as 
oontribatories  attached  to  those  who 
Btood  on  the  register  at  the  time  of 
the  oommencement    of  winding-up 
proceedings,   and    not    to    previous 
translerorB  or  to  subsequent  trans- 
ferees.  Under  the  Companies  Act, 
1862,  this    rule    is    somewhat    va- 
ried, 80  that  no    past    member  is 
liable  to  contribute  if  he  has  ceased 
to  be  a  member  for  a  year  or  more 
beiore  the    commencement    of   the 
winding-up  proceeding,  or  in  respect 
of  tny  debt  or  liability  contracted 
alter  heoeased  to  be  a  member ;  and, 
forther,  no  past  member  is  liable  to 
contribate,  unless  the  existing  mem- 
ben  are  unable  to  pay  their  contri- 
bationi.    The  difficulties  which  have 
been  encountered  in  applying  this 
itatnte  may   be    seen    from   Lind. 
Oomp.,  Mh  ed^y  pp.  S16,  S55.    Some 


further  explanation  of  these  statutes 
may  be  gathered  from  Thomp. 
Stockh.,  §§  97,  98.  There  were  for- 
merly, in  England,  companies  whose 
deeds  of  settlement  prescribed  a  rule 
different  from  the  general  law,  by 
making  each  member  liable  for  his 
proportion  of  the  losses  sustained  by 
the  company  up  to  the  time  of  trans- 
ferring his  shares.  A  provision  of 
this  kind  was  pronounced  by  Vice- 
chancellor  Kindersley  a  ''most  un- 
fortunate clause,"  but  no  legal  ob- 
jection was  found  to  it;  they  could 
only  invoke  that  clause  of  the  statute 
of  limitations  applicable  to  specialty 
debts.  Helby's  Case,  L.  B.  2  £q.  167. 
Non-liability  of  "advanced  share- 
holders" in  building  associations,  on 
the  ground  that  they  had,  upon  re- 
demption of  their  shares  under  the 
rules,  *'  ceased  to  be  members"  of  the 
society:  Re  Doncaster  &c.  Building 
Society,  L.  B.  S  Eq.  158. 
>  Poit,  §  3221. 
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rule,'  a  member  of  a  company,  whose  shares  have  been  dnlj 
transferred,  surrendered,  or  forfeited,  is  discharged,  as  between 
himself  and  the  other  members,  from  all  liability,  as  well  in 
respect  of  past  as  of  fntnre  transactions;  the  acceptance  by 
the  company  of  the  transfer  or  surrender,  or  the  declaration 
by  the  company  of  the  forfeiture,  being,  generally  speaking, 
equivalent  to  a  release  by  the  company  of  the  member  whose 
shares  are  ibns  dealt  with,  from  all  liability  in  respect  of 
them.  Where  this  is  the  case,  he  is  not  liable,  on  the  subse- 
quent winding-up  of  the  company,  to  be  put  on  the  list  of 
contributoriee  with  the  present  members;  and  his  liability  to 
be  put  on  the  list  at  all  can  only  arise  from  some  necessity  of 
having  recourse  to  past  members,  in  order  to  pay  the  debts  of 
the  company  or  to  adjust  the  rights  of  such  members  inUr  se"  ' 

§  8172.  Statetory  UabAllty  of  Fast  MembeTB  In  America. — 

There  are  also  statutes  in  Am«rica  which  continue  the  liabil- 
ity of  shareholders  for  limited  periods  after  they  have  ceased 
to  be  such.  Thus,  a  statute  of  Maine,  after  declaring  and 
defining  the  liability  of  shareholders  to  creditors,  continued: 
''And  such  liability  shall  continue,  notwithstanding  any  sub- 
sequent transfer  of  such  stock,  for  the  term  of  one  year  after 
the  record  of  the  transfer  thereof  on  the  books  of  the  corpo- 
ration, and  for  the  term  of  six  months  after  judgment  recovered 
against  such  corporation  in  any  suit  commenced  within  the 
year  aforesaid."  *  This  statute  has  been  held  to' apply  only 
to  suits  against  stockholders  who  had  transferred  their  shares 
regularly  on  the  books,  and  not  to  shareholders  who  had 
never  parted  with  their  shares.^    Under  another  like  statute 


1  **  There  are  exceptions,  as  in  Hel- 
by's  Case,  L.  B.  2  £q.  1S7,  and  others 
of  that  class.  By  the  Stannaries  Act, 
1887,  60  A  61  Vict.,  ch.  48,  §  22,  the 
relinqnishment  of  a  share  in  a  mine 
subject  to  that  act  has  no  effect  if  the 
company  goes  into  liquidation  within 
SKz  weeKB. 

>  Lind.  Oomp.,  6th  ed.,  816.  This 
was  the  rule  prior  to  the  Companies 
Act,  1862,  above  referred  to.    It  is 
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said,  further  on,  by  Sir  N.  Lindley : 
"Under  the  Winding-up  Acts  of  184S 
and  1849,  the  liability  of  a  late  share- 
holder, to  be  made  a  contributory, 
depended  upon  the  simple  question 
whether  he  had,  as  between  himself 
and  the  company,  got  rid  of  the  obli- 
gations which,  by  supposition,  he  waa 
under."  Lind.  Oomp.,  6th  ed.,  817. 
»  Rev.  Stet.  Me.  1841,  ch.  76,  ^  18L 
«  Ingalls  V.  Cole,  47  Me.  630. 
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in  that  State/  it  hat  been  held  that  a  jadgment  creditor  of  a 
eorporation,  seeking  to  recover  the  amount  of  his  judgment, 
or  any  part  thereof,  from  a  stockholder  who  has  not  fully 
ptid  up  his  stock,  must  show  that  he  has  recovered  a  lawful 
and  (ana  fiie  judgment  within  two  years  next  prior  to  his 
action;  that  defendant  has  not  paid  for  stock  which  he  sub- 
aeribed  for  or  agreed  to  take;  that  the  original  cause  of  action 
was  contracted  during  defendant's  ownership  of  such  unpaid 
stock;  and  that  proceedings  against  the  corporation  were  com- 
menced during  defendant's   ownership,  or  within  one  year 
after  its  transfer  was  recorded  on  the  corporation  books.'    Of 
course,  such  statutes  apply  only  to  dehU  contracted  during  the 
time  when  the  stockholder  was  a  member  or  prior  thereto;  for  it 
would  be  intolerable  for  the  Legislature  to  make  a  man  liable 
tor  the  debts  of  a  corporation  created  after  he  has  ceased  to 
be  a  member  of  it,  except  where  he  retired  while  indebted  to 
the  corporation  in  respect  of  his  shares.    It  is,  of  course,  com- 
petent for  the  Legislature  to  abolish  the  rule  of  the  common 
law,*  under  which  a  shareholder,  whose  shares  have  not  been 
paid  for,  but  who  transfers  them  to  another  with  notice  that 
they  are  assessable,  relieves  himself  of  his  liability  to  pay  to 
the  corporation  the  unpaid  balance,  and  passes  that  liability 
oyer  to  his  vendee.    We  have  seen  that  the  corporation  itself 
may,  under  some  conceptions,  establish  a  by-law  restraining 
the  transfer  of  its  shares,  so  long  as  the  shareholder  is  indebted 
to  it  in  respect  of  them;*  and,  of  course,  the  Legislature  may 
enact  a  statute  providing  that  shareholders  who  assign  their 
shares  shall  remain  liable  for  any  unpaid  balances  due  to  the 
corporation  thereon,  and  this,  although  the  assignee  may  also 


'  lUf.  Stat.  Me.,  ch.  46,  ii  46,  47. 

>  Libby  v.  Tobey,  82  Me.  397;  «.  c. 
19AtLRep.904.  It  has  been  held  that 
|t  the  offioera  ol  a  joint-Btock  company 
iaoQrporated  under  atatute  1S51,  chap- 
Ur  ISSy  ha^e  made  and  deposited  the 
^■tificate,  provided  for  by  section  9  of 
tbttitatote,  M  anthoriied  by  statate 
Ittl,  chapter  438,  they  will  not  be  per- 
MnUy  liable  for  a  debt  oontcacted  by 


the  company  before  the  expiration  of 
the  month  of  the  f oUowing  year  which 
corresponds  with  that  in  which  the 
certificate  was  so  deposited.  Bond  v. 
OUrk,  6  Allen  (Mass.),  861. 

*  Marr  v.  Bank  of  West  Tennessee, 
4  Lea  (Tenn.),  578.  Compart  anUt 
a  3038,  3084. 

«  AnU,  H  1082, 2821. 
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become  liable.  Sucb  is  the  effect  of  a  statute  of  Virginia.^ 
Under  this  statute  the  liability  of  the  assignor  and  assignee 
is  not  joint,  but  is  several,  so  that  a  release  of  the  assignor  by 
the  trustee  of  the  insolvent  corporation,  under  a  statute  author- 
izing compromises  in  such  cases,  does  not  release  the  assignee.' 
Similar  to  this  was  a  bank  charter  which  received  interpreta- 
tion ^t  the  hands  of  the  Supreme  Court  of  Illinois,  which  pro- 
vided that  "each  stockholder  shall  be  liable  to  double  the 
amount  of  stock  held  or  owned  by  him,  and  for  three  mouths 
after  giving  notice  of  transfer,''  etc.  It  was  held  that  this 
rendered  the  stockholder  liable  for  debts  incurred  while  he 
was  a  member,  and  also  for  such  debts  as  the  bank  might 
contract  during  the  three  months  ensuing,  after  giving  notice 
of  a  transfer  of  his  stock.*  The  liability  was  a  primary,  and  not 
a  secondary,  liability;  so  that  an  action  of  debt  lay  directly 
against  him  by  the  creditor  of  the  corporation.  Nor  did  the 
clause  relate  to  the  time  within  which  the  suit  must  be  brought 
to  enforce  his  liability;  and  he  was  consequently  not  released 
from  it  by  not  being  sued  within  three  months  after  transfer.* 

§  3173.  Exceptional  Bnle  of  liability  as  Partners  Attach- 
ing: to  Those  Who  were  Stockholders  when  Debt  Contracted.  — 

Formerly,  in  New  York,  and  still,  it  seems,  in  other  States,  an 
exceptional  rule  obtains  under  which  the  test  of  liability  is 
that  the  stockholder  was  such  at  the  time  the  debt  was  con- 
tracted}   The  foundation  of  this  rule  is  that  the  statute  makes 


»  Code  Va.  1860,  lit.  18,  ch.  67; 
Code  Va.  1873,  ch.  57,  ^  26 ;  HamOtoii 
V.  Glenn,  85  Va.  901 ;  9  S.  E.  Rep.  129 ; 
IS  Va.  Leg.  242 ;  McKim  v.  Glenn,  66 
Md.479;  8  Atl.  Rep.  130 ;  Hambleton 
V.  Glenn,  72  Md.  831 ;  20  Atl.  Rep.  115; 
Glenn  v.  Priest,  51  Fed.  Rep.  400; 
Glenn  v.  Priest,  48  Fed.  Rep.  19; 
Glenn  v.  Dorsheimer,  Id.;  Morris  v. 
Glenn,  87  Ala.  628;  7  South.  Rep.  90; 
18  Va.  L.  J.  224. 

>  Glenn  v.  Foote,  36  Fed.  Rep.  824. 

*  FoUer  v.  Ledden,  87  HI.  310. 

*  Ibid.  Under  the  Tennessee  Gen- 
eral Banking  Act  of  1859-1860,  an  orig- 
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inal  Bubscriher  to  the  stock  of  a  bank 
was  liable  for  the  whole  amount  of  his 
cubscription,  although  he  has  assigned 
his  stock ;  and  it  was  immaterial  that 
the  bank  was  chartered  before  the 
passage  of  the  act.  The  assignee, 
however,  was  first  liable.  The  act  is 
Cfmxtiluiional.  Marr  v.  West  Tennessee 
Bank,  4  Lea  (Tenn.),  578. 

•  Moss  V.  Oakley,  2  Hill  (N.Y.).  265; 
Judson  v.  Rossie  Galena  Co.,  9  Paige 
(N.  Y.),  598;  t.  c.  38  Am.  Dec.  569; 
Tracy  v.  Yates,  18  Barb.  (N.  Y.)  152; 
Adderly  v.  Storm,  6  Hill,  624;  Harger 
V.  McOuUough,  2  Denio,  119;  Free- 
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(or  leaves)  the  stockholders  liable  09  partners;  and  the  mean* 
iog  of  such  a  statute  is  that  when  a  debt  is  contracted  by  the 
corporation,  the  liability  of  those  who  are  then  stockholders 


land  f .  McOullongh,  1  Denio,  414 ;  «.  e. 
4S  Am.  Dec  686 ;  McOullough  v.  Moss, 
5I>enio,  667;  Mokelnmne  &e.  Ck>.  Vm 
Woodbury,  14  Oal.  265 ;  Davidson  v. 
Rankin,  34  Oal.  503 ;  Larrabee  v.  Bald- 
win, 35  Gal.  155;  Williams  v.  Hanna, 
40  Ind.  535;  Chesley  v.  Piefoe,  82 
N.  H.  388;  Bordman  v.  Osborn,  23 
I^.  (Mass.)  295.  Compare  Lewis  v, 
BydeiB,  13  Abb.  Pr.  (N.  Y.)  1.  This 
rale  has  been  declared  under  Ohio  stat- 
Qtes  in  respect  of  street  railroad  com- 
panies. Brown  9.  Hitchcock,  36  Ohio 
St.  667.  The  role  appears  to  have 
been  otherwise  under  the  New  York 
banking  and  mannfactoring  acts.  Be 
Empire  City  Bank,  8  Abb.  Pr.  (N.  Y.) 
192;  Goshman  v.  Shepard,  4  Barb. 
(N.  Y.)  118.  The  eomplaint  must 
Bhow  that  the  defendant  was  a  stock- 
holder at  the  time  when  the  debt  was 
contiacted.  Young  9.  Kew  York 
Ac  Steamship  Co.,  15  Abb.  Pr. 
(K.  T.)  69.  The  California  statute, 
eonstnied  in  Mokelumne  v.  Woodbury, 
and  other  cases  above  quoted,  pre- 
scribes this  rule  of  liability  in  express 
terms,  and  so  does  the  present  pro- 
Tiflion  of  the  Constitution  of  Cali- 
fornia (anUf  i  2801);  and  so  did  the 
statute  whidi  governed  the  decision 
of  Mr.  Justice  Story  in  Carver  v. 
Braintbe,  2  Story  (XT.  8.),  432,  487. 
The  Pennsylvania  Act  of  April  20, 
1868,  supplementary  to  the  act  of 
April  7,  1849,  rendered  the  stock- 
holders in  all  corporations  incorx>o- 
lated  under  its  provisions  or  under  the 
act  of  1849,  and  its  supplements,  lia- 
ble for  all  debts  contracted  while  they 
were  stockholders,  although  they  had 
paid  up  the  whole  of  their  stock.  Pat- 
terson v.Wyomissing  &c.Co.,  40  Pa.  St. 
117.  Under  the  Massachusetts  statute 
making  the  stockholders  individually 


liable  for  the  corporate  debts  in  cer- 
tain cases,  a  member  of  a  manufac- 
turing company  might  be  liable  for  the 
debts  of  the  company  contracted  while 
he  was  a  member,  although  he  ceased 
to  be  such  before  the  debts  became 
I>ayable;  but  he  was  not  liable  for 
debts  contracted  before  he  became  a 
member,  if  his  membership  expired 
before  the  debts  became  payable  and 
action  brought.  Holyoke  Bank  v. 
Bumham,  11  Cush.  (Mass.)  183.  And 
see  Mill  Dam  Foundry  v,  Hovey,  21 
Pick.  (Mass.)  417,  454.  The  reader 
should  note  that  the  decision  in  Rose- 
velt  V,  Brown,  11  N.  Y.  148, 151,  was 
under  a  statute  providing  that,  "  for 
all  debts  which  shall  be  owing  by  the 
company  at  the  time  of  its  dissolution, 
the  persons  then  composing  such  com- 
pany shall  be  individually  respon- 
sible," etc.,  which  exacted  a  different 
rule  from  that  in  Moss  v.  Oakley,  2 
Hill  (N.  Y.),  265,  and  other  New  York 
cases  above  quoted.  The  reader  should 
also  be  careful  to  note  that,  although 
in  McOullough  v.  Moss,  5  Den  10  (N.Y.) 
567,  the  Court  for  the  Correction  of 
Errors  reversed  the  court  below  (5  Uill 
(N.  Y.),  131),  yet  there  was  another 
question  involved  in  the  case,  on 
which  it  probably  turned,  and  that 
four  senators,  Lott,  Van  Schoonhoven, 
Barlow,  and  Talcott,  were  of  opinion 
that  liability  attached  only  to  those 
who  were  shareholders  at  the  time 
the  debt  was  contracted,  while  Sena- 
tor Putnam  alone  is  reported  to  have 
expressed  a  contrary  opinion.  The 
fifth  and  sixth  paro  graphs  of  the 
reporter's  head-note  are,  therefore, 
essentially  erroneous ;  and  this,  prob- 
ably, led  Judge  Wagner,  in  McClaren 
V.  Franciscus,  43  Mo.  464,  into  th« 
erroneous  statement   that  the   New 
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attaches,  and  that,  from  that  moment,  they  become  bound  in 
the  same  manner,  and  with  like  effect,  as  if  they  had  been 
doing  business  as  partners  unincorporated,  except  that  the 
liability  of  each  stockholder  is  limited  to  the  amount  pre- 
scribed by  the  statute,  —  generally  an  amount  equal  to  the  par 
value  of  the  stock  held  by  him.^  The  rule  is  exclusive  as  well 
as  iTulusive,  and  under  it  such  liability  attaches  only  to  those 
who  were  stockholders  at  the  time  when  the  debt  was  con- 
tracted, unless  the  statute  provides  otherwise.* 

§  3174.  Results  of  these  Divergent  Tiews.  —  Important 
results  flow  from  the  divergent  views  of  the  American 
courts  on  this  subject.  We  have  already  seen*  that  where 
stockholders  are  liable  as  original  undertakers  or  partners, 
the  gtcUrUe  of  limitations  begins  to  run  in  their  favor  from 
the  time  of  the  contraction  of  the  debt  by  the  corporation. 
Moreover,  where  this  rule  obtains  there  can  be  no  frauduleni 
transfers  of  shares,  such  as  obstruct  creditors  and  perplex  the 
courts  under  the  other  rule,*  because  even  a  valid  transfer 
does  not  divest  liability. 

§  3175.  Stockholden  beeomingr   sncli   Mbsequent  to  Be* 

peal  not  Subject  to  I>onble  liability.  —  By  parity  of  reasonings 
where  a  State  constitution  makes  each  stockholder  in  a  cor- 
poration individually  liable  for  its  debts,  over  and  above  the 
stock  held  by  him,  in  a  further  sum  at  least  equal  in  amount 
to  such  stock;  and  the  corporation  incurs  debts,  and  is  then 


York  Court  for  the  Ck)rrection  of 
Errors  had  disapproyed  the  doctrine  of 
the  Supreme  Oourt,  that  liability  at- 
tached only  to  those  who  were  mem- 
bers when  the  debt  was  contracted. 
The  point,  however^is  immaterial ;  for 
the  decisions  of  the  court  for  the  c(»^ 
rection  of  e  rrors — a  political  body — 
had  at  that  time  ceased  to  command 
the  respect  of  the  profession  or  the 
obedience  of  the  lower  courts  of  New 
York,  and  was  soon  after  abolished, 
•  AnU,  i  3071. 
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the  present  Ooart  of  Appeals  taking 
its  place. 

*  Schalucky  v.  Field,  124  III.  617; 
$,  c.  7  Am.  St.  Rep.  399;  Fuller  r. 
Ledden,  87  111.  810;  Thompson  t-. 
Meisser,  lOS  HI.  859. 

•  Ohesley  v.  Pierce,  8S  N.  H.  288; 
Windham  Provident  Inst.  v.  Spragrie, 
48  Vt.  602;  Moss  v.  Oakley,  2  Hin 
(N.  Y.),265;  Judson  v.  Rossie  Galena 
Co.,  9  Paige  (N.  Y.),  698;  «.  e.  88  Am. 
Dec.  589. 

*  Post,  4  8265^  et  isq. 
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authorized  to  obtain  subscriptions  for  new  stock,  but  does  not 
obtain  them;  and  the  constitution  of  the  State  it  afterwards 
amoDdedy  and  declares  that  in  no  case  shall  any  stockholder 
be  individually  liable  in  any  amount  over  and  above  the 
amoaat  of  stock  held  by  him;  and  the  corporation  then  for 
the  first  time  issues  the  new  stock,  —  the  holders  of  such  new 
stock  are  not  personally  liable  under  the  first  constitution, 
though  the  amended  constitution  does  not  impair  the  obliga- 
tion of  the  contract  between  the  corporation  and  its  debtor 
under  the  first  constitution.^ 

§  3170.  liability  for  Debts   Contracted  before  Member- 

•hijpw— From  the  premise  that  liability  follows  the  shares,* 
the  conclusion  is  stated,  with  entire  confidencCi  to  be  that 
shareholders  are  liable  on  the  insolvency  of  the  corporation, 
to  the  extent  of  their  contract  of  subscription  or  of  the  super- 
added statutory  imposition,  for  the  debts  of  the  corporation 
contracted  before  they  became  members,  as  well  as  for  the 
debts  contracted  during  their  membership.^ 

S  8177.  ISzceptlon  where  the  liability  is  that  of  Partners. 

There  is  ground  for  exception  to  the  foregoing  rule  where  the 
liability  is  that  of  partners.'^  In  such  a  case,  as  already  seen,* 
those  only  were  liable  who  were  stockholders  at  the  time  the 
debt  was  contracted,  and  these  do  not  escape  liability  by 
transferring  their  shares  and  introducing  new  members.^ 
And,  as  in  a  simple  partnership,  a  member  is  not  liable  for 
debts  contracted  by  his  copartners  before  he  became  a  member 
of  the  firm,  so  where  stockholders  are  made  personally  liable  for 
all  the  debts  of  the  corporation,  they  have  been  held  not  liable 
for  such  as  were  contracted  before  they  became  stockholders/ 


'  Ochiltree  «.  Bailroad  Oompaay, 
21  Wall.  (U.  S.)  249 ;  affirming  «.  c. 
nbwm,  Ochiltree  v.  Iowa  dec.  R.  Oo., 
S4  Mo.  113.    Oompare  ante,  i  8040. 

*  Pott,  §8221. 

*  Lee  V.  Imbrie,  28  Or.  510. 

*  An  eaily  case  in  Misflifleippi  is  to 
the  effect  that  persone  admitted  mem- 
hergot  an  unincorporated  hanking  com- 


pany ^  trndeT  the  articlea  of  assodation, 
are  not  liable  for  tickets  issued  before 
they  became  members.  Lake  v.  Mun- 
ford,  4  Smedes  &  M.  (Miss.)  312. 

•  AnU,  §  3076. 

•  Ante,  §  8072. 

»  Ohesley  v.  Pierce,  82  N.  H.  888; 
Mofls  V.  McCallough,  7  Barb.  (N.  Y.> 
279, 
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§  8178.  Exception  where  the  liiability  is  in  the  Nature  of 
a  Penalty  for  a  Wrongfol  Act.  —  There  is  furtlier  ground  for 
an  exception  to  the  rule,  where  the  liability  imposed  by  the 
statute  upon  the  stockholders  is  in  the  nature  of  a  penalty  for 
the  wrongful  act  or  default  of  themselves,  or  the  directors 
elected  by  them,  in  doing  what  is  prohibited  by  statute,  or  in 
neglecting  what  is  enjoined  by  statute;  for  it  would  be  the 
height  of  injustice  to  visit  the  consequences  of  such  wrong 
upon  persons  not  in  any  sense  in  privity  with  it,  and  who 
could  hardly  be  regarded  as  having  any  notice  of  it  at  the 
time  of  becoming  members  of  the  corporation.  Thus,  we 
find  that  there  are,  in  some  of  the  States,  statutes  making 
directors  and  shareholders  personally  liable  for  the  debts  of 
the  corporation  where  its  aggregate  indebtedness  is  suffered  to 
exceed  a  given  limits  —  as,  three-fourths  of  its  capital  stock. 
These  statutes  are  somewhat  in  the  nature  of  a  penalty  for  a 
wrong  done  to  the  public;  they  are,  therefore,  held  to  extend 
•only  to  those  who  were  directors  and  stockholders  at  the  time 
the  indebtedness  was  allowed  to  pass  the  prescribed  limit;  for 
the  Legislature  is  assumed  not  to  have  intended  to  visit,  for  the 
past  wrong-doing  of  others,  a  punishment  upon  such  as  happen 
to  be  members  when  suit  by  the  creditor  is  brought.^ 

§  8170.  Aa  for  Gontractinff  Debts  before  Stock  Paid  in. 

It  also  follows  that  under  a  statutory  provision  making 
stockholders  liable  to  creditors  until  the  .whole  amount  of  the 
capital  is  paid  in,  etc.,  a  stockholder  is  not  liable  for  debts 
contracted  before  he  became  a  stockholder.  A  transfer  of  the 
stock  does  not  operate  as  a  transfer  of  the  liability,  nor  can 
the  creditor  be  deemed  to  trust  persons  who,  when  the  credit 
is  given,  are  not  yet  stockholders.'  This  conclusion  may 
equally  rest  on  either  of  the  grounds  stated  in  the  two  preced- 


1  Windham  Prov.  Ins.  Co.  v.  Spra-  in,  cannot  escape  liability  for  pay- 

gae,  43  Vt.  602.  ments  falling  due  after  he  became  a 

*  Tracy  v.  Yates,  18  Barb.  (N.  Y.)  stockholder,  under  a  contract  made 

162.    ContrGf  that  the  stockholder  in  before,  see  McMaster  v.  Davidson,  29 

a  manufacturing  corporation,  the  capi-  Hun  (N.  Y.),  642* 
tal  stock  of  which  has  not  been  paid 
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ing  sections.  If  the  statute  is  regarded  as  leaving  the  coad- 
Tenturers  liable  as  partners,  and  withholding  from  them  the 
immunity  of  corporators  until  all  the  capital  stock  is  paid  in, 
then  it  is  merelfr  the  application  of  the  ordinary  rule  in 
respect  of  .partners.  If  it  is  regarded  as  imposing  a  penalty 
upon  the  coadventurers  for  presuming  to  contract  debts  in  the 
name  of  the  corporation  until  the  stock  has  been  formed,  which 
is  the  security  of  the  creditors,  then  the  conclusion  merely 
refuses  to  visit  the  penalty  upon  those  who  are  in  no  sense 
privies  to  the  wrong.  And  so  it  has  been  held,  construing  a 
similar  statute  in  Massachusetts,  that,  although  a  member  of 
a  manufacturing  company  may  be  liable  for  the  debts  of  the 
corporation  contracted  while  he  was  a  member,  although  he 
ceases  to  be  such  before  the  debt  became  payable,  yet  he  is 
not  liable  for  debts  contracted  before  he  became  a  member  if 
his  membership  expires  before  the  debts  become  payable  and 
action  brought.^  Another  court  reaches  the  same  conclusion 
by  reasoning  that  such  a  statutory  liability  is  in  the  nature  of 
tieontract  between  the  shareholders  and  creditors, —  "a  debt, 
under  the  statute,'  due  from  the  stockholders  to  the  creditor, 
springing  out  of,  and  co-existent  with,  the  contract  between 
the  corporation  and  the  creditor."  *  This  being  so,  it  followed 
that  no  act  of  the  stockholder,  done  without  the  consent  of 
the  creditor,  could  exonerate  him  from  the  liability  thus 
incurred.  The  relation  of  stockholder  is  said  to  create  a  per- 
fect legal  obligation  to  pay  the  debts  of  the  company  until  tlie 
whole  capital  shall  have  been  paid  in.  Upon  the  faith  of  this 
obligation  parties  deal  with  the  company.  The  liability  of  a 
stockholder,  being,  therefore,  in  the  nature  of  a  contract  made 
between  the  company,  the  creditor,  and  himself,  continues, 
and  is  in  no  manner  affected  by  the  transfer  of  his  stock.^ 

S  8180.  Statates  under  Which  liiability  Attaches  to  Those 
Who  are  Members  at  the  Time  the  Liability  Is  Sougrht  to  be 
Enforced.  —  But  under  other  statutes  and  charters  creating  a 

^  Holyoke  Bank  v.  Bomham,  11  *  Norria  v.  Wienschall,  34  Md.  492. 

Ooih.  (MaiB.)  188.  *  Hager  v.  Oleyeland,  86  Md.  476; 

*  Xd.  Act  1862,  ch.  888,  i  0;  Code     Matthews  v.  Albert,  24  Md.  527. 
Md.,  an.  26,  (  52. 
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■uperadded  indiyidual  liability,  the  construction  is,  that  those 
stockholders  are  liable  who  are  stockholders  at  the  time  token 
ike  suit  it  brought  to  charge  them}  Under  a  statute  of  Massa- 
chusetts, making  the  members  of  manufac^ring  companies 
'*  jointly  and  severally  liable*  for  all  debts  and  contracts  made 
by  such  company  until  the  whole  amount  of  eueh  capital  stock 
shall  have  been  paid  «n,  and  a  certificate  thereof  shall  have 
been  made  and  recorded  in  the  registry  of  deeds/'*  it  has 
been  held  that  liability  attaches  to  all  who  are  members  at  the 
time  the  UabUity  is  sought  to  be  enforced^  and  not  merely  to 
those  who  were  members  at  the  time  the  debt  was  contracted;* 
although  it  had  been  previously  held,  on  the  question  of  the 
competency  of  a  witness  under  a  similar  statute,  that  liability 
attached  to  those  who  were  such  when  the  debt  was  contracted.* 
So,  under  a  banking  law  of  Wisconsin/  which  provided  that 
stockholders  should  be  individually  responsible  to  the  amounts 
of  their  respective  shares  for  all  the  indebtedness  and  liabil- 
ities of  the  association;  that  shares  should  be  transferable, 
and  that  every  person  becoming  a  stockholder  by  such  transfer 
should,  in  proportion  to  his  shares,  succeed  to  all  the  rights, 
and  be  subject  to  all  the  liabilities,  of  prior  shareholders, — 
those  who  were  shareholders  at  the  time  the  suit  in  equity  was 
commenced,  on  behalf  of  the  creditors  against  the  corporation 
and  the  shareholders,  seeking  to  enforce  their  individual  lia- 
bility, were  liable  to  respond  under  the  statute,  and  not 
merely  those  who  were  such  at  the  time  when  the  debt  was 
contracted.  The  statute  affirmed  the  principle  of  the  common 
law  that,  in  the  case  of  a  transfer  of  any  of  the  shares,  the  trans- 
feree succeeds  to  the  rights  and  liabilities  of  his  transferor.* 

§  8181.  Statutes  Fizinsr  Liability  upon  Those  Who  were 
Stockholders  at  the  Time  when  Payment  Refused. — An  early 


1  Boot  V.  Sinnock,  ISO  Ul.  SfiO;  «•  «•         «  Mill  Dam  Foimdiy  «.  Hovey,  21 

S4  ni.  App.  637.  Pick.  417,  455. 

>  Mass.  Stat.  1829,  ch.  58,  i  6;  Bey.         »  Wis.  Be  v.  Stats.  1858,  eh.  71. 
Stat.  1886,  ch.  38,  h  16.  •  Oleyeland  v.  Bux&ban^  55  Wis. 

*  Oartifl  V.  Harlow,  12  Met.  (Mass.)  598. 
S. 
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baai  obarteir  of  Hem  Hampaiiire  pfforiiled  tk«t  if  tbe  eorpom- 
iian  should  refuse  or  neglect  to  pay  their  bills  on  demand,  tbe 
•<tfiginal  stockholders,  their  suceessors,  assies,  end  ^(he  meim- 
bera  of  the  corporation,  in  their  private  capacities,  should  be 
liable  to  the  hoIde(r.  It  was  held  by  the  Bupreme  Judicial 
Court  of  Massachusetts  that  liability  under  this  charter 
attached  only  to  such  stockholders  as  were  such  <U  the  time 
when  paymerU  woe  refueed} 

§  S182.  At  tbe  Time  cf  the  'CemmeniceiBent  of  the  Action 

•gafaiflt  the  CoiporatioB.  —  Where  tbe  governing  statute  is 
BQch  tbai^  the  execution  upon  the  judgment  obtained  against 
tbe  corporation  will  run  ^again^t  the  stockholders,'^  the  prin- 
ciple of  the  preceding  section  would  render  those  stockhold- 
ers liable  who  were  stockholders  at  the  time  when  the  action 
Tiponthe  debt  or  demand  was  commenced  against  the  corpo- 
Tation;  and  so  it  has  been  held.     An  early  statute  of  MafiS£u- 
thasetts*  enacted  that  whenever  any  execution  should  issue 
against  any  manufacturing   corporation  thereafter   created, 
and  snch  corporation  should  not,  within  fourteen  days  after 
demand  made  upon  the  president,  treasurer,  or  clerk  of  such 
corporation  by  the  officer  holding  the  execution,  show  to  him 
svfScient  real  or  personal  estate  to  satisfy  and  pay  the  sums 
dne  on  such  execution,  the  officer  should  serve  and  levy  the 
same  on  the  body  or  bodies,  and  real  or  personal  estate  or 
eetates,  of  any  member  or  members  of  such  corporation.     It 
win  be  observed  that  this  statute  was  peculiar,  in  that  it  made 
shaieholders  liable  as  partners,  and  allowed  executions  against 
the  corporation  to  run  against  them  without  any  intermediate 
proceeding.     It  was  held  that  the  shareholders,  whose  estate 
md  bodies  might  be  flius  taken  in  execution,  were  those  who 
i^ere  such  at  the  time  oj  the  commencement  of  the  action  agadnst 
f^  corporation,  and  those  only.*     It  was  therefore  held  that  if 

^Bondv.  AppletOD,  S  Maw.  472;         '*  Child   v.   Oaffin,    17   Mass.   64. 

1*4  5  Am.  Dec  111.    OomjMice  Mo*  Compare  Marcy  «•  Olark,  17  Mass. 

^>ngald  V.  Bellamy,  18  Ga.  411.  830,  where  H  is  toui  iihait  the  execu- 

'  ^oit,  ^^3507,  3509.  tion  might  be  levied  upon  him  who 

'  Stat.  1808,  ch.  65,  i  6.  waa  a  member  at  the  time  of  th4  2e«y. 
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a  shareholder  died  before  the  commencement  of  the  action 
against  the  corporation,  the  execution  could  not  be  levied 
upon  his  eatatCi — a  conclusion  obvious  upon  any  ground, 
unless  there  were  some  proceeding  against  his  executor  or 
administrator,  which,  in  the  particular  case,  was  not  had.^  A 
statute  of  Maine,  making  stockholders,  in  general  terms,  lia- 
ble for  the  debts  of  the  corporation  to  the  amount  of  their 
stock,  has,  in  conformity  with  the  general  rule,  been  held  to 
apply  to  those  who  were  such  at  the  time  the  judgment  against 
the  corporation  was  rendered,  and  who  continued  to  be  such 
until  due  proceedings  to  obtain  satisfaction  of  the  judg- 
ment had  been  had  against  the  corporation  without  success, 
although  they  were  not  members  at  the  time  the  debt  was 
contracted.' 

§  8188.  At  the  Time  when  Suit  Broaght  to  Charge  Stock- 
holders.—  Under  various  statutes  the  courts  fixed  the  lia- 
bility to  creditors  upon  those  stockholders  who  are  such  at 
the  time  when  the  action  is  brought,  in  whatever  form, 
to  charge  the  stockholders.  This  rule  coincides  with  what 
has  already  been  stated  with  regard  to  past  members.'  Those 
who  were  members  when  the  debts  were  contracted,  and  who 
remain  such  until  suit  is  brought  to  charge  them,  are  charge- 
able under  principles  already  stated ;  *  and  those  who  were 
introduced  by  transfer,  in  the  place  of  any  who  were  such 
when  the  debt  was  contracted,  became  liable  in  their  stead  by 
substitution.*  In  conformity  with  what  was  stated  at  the 
beginning  of  this  chapter,*  the  general  rule  therefore  is,  that 
those  who  are  members  at  the  time  when  proceedings  are  insti- 
tuted to  charge  them,  whether  by  a  winding-up  proceeding,  or 
by  a  direct  action  at  law  or  in  equity,  or  under  a  statute,  are 
liable.'  Thus,  it  has  been  held  that,  under  a  provision  of  a 
bank  charter  that  stockholders  '^  shall  be  individually  liable 

1  Ohild  V.    Ck)ffin,    17   Mass.   64.  *Po<i,  {8222. 

Compare  Fowls  v.  Butler,  3  Com.  B.  *  AnUt  ^k  3170,  8180. 

(H.  s.)  646;  |KMt,  k  8319.  *  Brown  v.  Hitchcock,  86  Ohio  St. 

'  Longley  v.  Little,  26  Me.  162.  676 ;  Cleyeland  v.  Bumham,  56  Wis. 

^  AnU,kZm.  698. 

«  AnU,  ^8176. 
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to  the  amount  of  their  stock  for  the  debts  of  the  corporation/' 
they  are  liable  for  the  full  amount  of  stock  held  by  them  at 
the  commencement  of  the  suit,  whether  paid  up  or  not.^  It 
is  farther  held  that  in  an  action  to  enforce  this  liability,  it 
need  not  affirmatively  appear  that  defendant  was  a  stock- 
holder when  the  cause  of  action  accrued;  it  is  sufficient  that 
he  was  stockholder  when  suit  was  brought.'  Another  court 
has  held  that  the  owners  of  the  stock  of  an  insolvent  corpo- 
ration, who  are  such  at  iht  commencement  of  a  creditor's  suit 
against  its  stockholders,  to  enfoi^ce  their  individual  liability, 
are  liable  for  its  debts,  though  their  stock  may  have  been 
issued  to  them  by  the  company  after  the  creation  of  the  debts.* 
So,  a  statute,  which  in  general  terms  makes  the  persons  and 
property  of  the  members  ^'at  all  times  liable  for  the  debts 
dae''  by  the  corporation,  was  held  by  a  majority  of  the  court 
to  apply  only  to  those  who  were  members  at  the  time  the 
action  to  charge  them  is  brought.  A  majority  of  the  court 
also  held  that  this  liability  did  not  attach  to  those  who  were 
members  at  the  time  the  debt  was  contracted,  but  who  had 
transferred  their  shares  before  the  commencement  of  the  suit 
against  the  corporation.^  Under  a  charter  of  the  same  State, 
providing  that  ''for  all  debts  which  may,  at  any  time,  be  due 
from  said  company,  the  stockholders  thereof  shall  be  respon- 
sible in  their  private  capacity,  provided  said  corporation 
shall  become  insolvent,''  etc.,  liability  attached  to  those  who 
were  stockholders  when  the  debt  was  contracted,  and  also 
when  the  suit  was  commenced.* 

S  3184.  At  the  Time  of  Suing  Oat  Scire  Facias  for  Execu- 
tion  against  the  Stockholder.  —  An  English  statute,*  which 
doubtless  has  counterparts  in  this  country,  provided  that  ^'exe- 

^  Boot  f .  Sinnock,  120  111.  350 ;  «.  e.  Rail.  &  Corp.  Rep.  d90 ;  24  N.  E.  Rep. 

^Am.  Rep.  558;  11  N.  £.  Rep.  3S9;  259. 
SWe8t.Rep.670.  *  Middletown   Bank  v.  Magill,  5 

*  Ibid.  Ck)nn.  28.    Compare   Southmayd  v. 

*  Barrick  «.  Gifford,  47  Ohio  St.  Ross,  3  Ck>nn.  52;  Curtis  v.  Harlow, 
180;  I.  6.  21  Am.  8t.  Rep.  798;  31  12  Met.  3. 

^  &  Sng.  Corp.  Oaa.  484 ;  2  Am.  ^  Peniing  v.  Bull,  10  Comi.  409. 

•  7  Geo.  IV.,  ch.  46,  §  13. 
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eution  uponaay  judgment  obtained  against  any  public  officer, 
for  the  time  being,  of  any  such  corporation  or  copartnership 
carrying  on  the  business  of  banking,  under  the  proyisions  of 
this  act|  whether  as  plaintiff  or  defendant,  may  be  issued 
against  any  member  or  members,  jor  the  time  being ^  of  each 
corporation  or  copartnership."  This  statute  was  construed 
according  to  its  grammatical  import.  The  words  "  for  the 
time  being"  were  held  to  refer  to  those  who  were  such  at  the 
time  of  the  act  with  reference  to  which  the  expression  was 
used, — that  is,  at  the  time  of  suing  out  scire  facias  for  an 
execution  against  individual  members.  This  conclusion  was 
strengthened  by  another  clause  of  the  statute,  which,  on  fail- 
ure of  execution  against  the  **  members  for  the  time  being/' 
authorized  executions  against  past  members^  who  were  such 
when  the  debt  was  contracted;  although,  by  some  unaccount- 
able slip,  the  Legislature  had  affixed  no  liability  to  members 
who  were  such  when  the  debt  was  contracted,  but  who  had 
ceased  to  be  such  before  judgment  obtained  against  the  cor- 
poration, although  they  were  such  at  the  time  the  suit  against 
the  corporation  was  commenced.^ 

§  3185.  At  the  Time  when  Execution  against  Corporation 
Returned  Nulla  Bona.  —  A  later  English  statute,  —  "  the  Com- 
panies Clauses  Consolidation  Act,"  * —  provided  that  "if  any 
execution,  either  at  law  or  in  equity,  shall  have  been  issued 
against  the  property  or  effects  of  the  company,  and  if  there 
cannot  be  found  sufficient  whereon  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of  the  share- 
Jiolders  to  the  extent  of  their  shares,  respectively,  in  the  capi- 
tal of  the  company  not  then  paid  up."  The  expression  "  any 
of  the  shareholders"  was  held  to  mean  the  persons  who  were 
shareholders  at  the  time  the  execution  against  the  property 
or  effects  of  the  company  was  found  to  be  ineffectual.'  A 
similar  statute  exists  in  Missouri,  under  which  the  Supreme 

^  Dodgson  9.  Scott,  2  Ex.  457 ;  «.  0.  *  Nixon  v.  Green,  11  Ex.  650;  t.  c. 

6  Dowl.  <Sc  L.  27;  5  Bail.  Gas.  S54;  25  L.  J.Ex.  209;  8  HurL  4c  N.  686;  27 

12  Jur.  621 ;  17  L.  J.  Ex.  321.  L.  J.  Ex.  509. 

«  S  &  9  Vict.  eh.  16,  §  36. 
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Ooart  of  Missouri  have  held  that  in  a  proceeding  thereunder 
by  a  judgment  creditor  of  the  corporation,  by  motion  to  obtain 
an  execution  against  a  stockholder,  based  upon  a  judgment, 
«zecation  against  the  corporation,  and  a  return  of  nuUa  hona^ 
liability  attaches  to  the  shareholder  who  was  such  at  the  time 
the  execution  was  med  otU  against  the  corporation,  and  not  to 
those  who  were  stockholders  at  the  time  the  debt  was  created, 
and  who  have  since  transferred  their  stock  in  good  faith.'  In 
adopting  the  English  statute,  the  Legislature  of  Missouri  was 
presumed,  under  a  well-known  rule,  to  have  adopted  with  it 
the  meaning  placed  upon  it  by  the  courts  of  the  country  first 
enacting  it;  and  accordingly,  following  its  English  construc- 
tion,' it  was  subsequently  held  that  the  liability  of  the  stock- 
holder is  measured  by  the  number  of  shares  which  he  holds 
at  the  time  of  the  return  of  the  execution  against  the  corpora- 
tion, and  not  by  the  number  which  he  holds  at  the  time  of 
the  filing  of  the  motion/  This  was,  of  course,  equivalent  to 
holding  that  the  liability  attaches  to  those  who  are  stock- 
holders at  the  time  of  the  return,  nuUa  bona,  of  the  execution 
against  the  corporation,  at  which  date  the  liability  of  the  stock- 
holders to  the  creditor  became  fixed;  and  such  is  now  the  rule 
in  that  State/ 

S  81M.  Assigrnee  of  Shares  not  Liable  for  Fraudulent 
Dividends  Becetved  by  His  Assisrnor.  —  Where  there  is  a 
statute  affirming  the  rule  of  the  common  law,  under  which  a 
purchaser  of  shares  succeeds  to  the  rights  and  liabilities  of 
his  Tender  in  respect  of  them,*  a  transferee  of  shares  does 
not  become  liable  to  restore  a  fraudulent  dividend  paid  to  his 
transferor.  The  meaning  of  the  statute  is,  that  the  transferee 
shall  succeed  to  all  the  rights,  and  be  subjected  to  all  the 
liabilities,  incident  to  and  growing  out  of  his  relation  as  a 

'  1  Wftg.  Stat.  291,  i  18.  reyersing,  on  this  point,  $•  c.  7  Mo. 

'  McOlaren  v.  Franciscas,  43  Mo.      App.  484,  441. 
^-  •  Bagley  v.  Tyler,  48  Mo.  App.  106, 

'  Iq  Nixon  «•  Green,  tupra.  204.   Compare  Miller  v.  Manion,  60 

^  Skrainka  v.  Allen,  76  Mo.  884;      Mo.  65. 

*  Wis.  LawB  1852,  ch.  479;  Wis.  Bev.  8tat.,  p.  600,  $  22. 
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Btockholder,  in  common  with  all  other  stockholders,  but  to 
such  only  as  properly  belong  to  the  relation  of  stockholder.' 

§  3187.  Effect  of  Renewals.  —  Where,  by  the  terms  of  the 
governing  statute,  or  by  construction,  the  shareholders  are 
liable  for  no  other  than  those  debts  which  were  contracted 
during  the  time  when  they  held  their  shares,  the  question  is 
likely  to  arise,  At  what  time  is  a  debt  to  be  deemed  to  have 
been  contracted,  when  it  is  evidenced  by  a  note  in  renewal  of 
a  previous  one?  —  in  such  a  case,  it  has  been  held  that  each 
note  given  in  renewal  is  to  be  regarded  as  a  new  contract  and 
a  new  debt.^  But  this  rule  does  not  apply  in  the  case  of  a 
note  given  for  a  previous  book  account  debt;  this  is  not  the 
creating  of  a  new  debt,  but  the  giving  of  a  higher  security 
for  an  existing  debt;  and,  therefore,  where  the  liability 
attaches  to  those  who  were  shareholders  at  the  time  the  debt 
was  contracted,  it  is  unnecessary  for  the  declaration  of  a 
creditor,  in  an  action  at  law  against  a  shareholder,  to  state 
that  the  defendant  was  a  shareholder  when  the  note  was 
given,' 


>  Hurlbut  V.  Tayler,  62  Wis.  607, 
614. 

'  Oafitleman  «.  Holmes,  4  J.  J. 
Marsh.  (Ky.)  1;  Milliken  «.  White- 
house,  49  Me.  627.  The  same  ruling 
has  been  made  where  the  question 
arose  with  reference  to  the  statute  of 
limitations.  Fisher  v.  Marvin,  47 
Barb.  (N.  T.)  159.  On  the  question 
whether  the  giving  of  a  new  note  in 
place  of  an  old  one  creates  a  new 
debt,  see  Pryor  v.  Smith,  4  Bush 
(Ky.)  879;  Kibbey  v.  Jones,  7  Bush 
(Ky.)  243;  Ladd  v.  Dudley,  46  N.  H. 
61 ;  McLaughlin  «.  Bank  of  Potomac, 
7  How.  (U.  S.)  220,  22S;  Lowry  v. 
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Fisher,  2  Bush  (Ky.),70;  «.  e.  92  Am. 
Dec.  475;  Bums  v.  Thayer,  101  Mass. 
426 ;  Moore  v.  Beelman,  27  La.  Ann. 
276;  Weymouth  v.  Sanborn,  48  N.H. 
171;  8.  c.  80  Am.  Dec.  144;  Pratt  r. 
Topeka  Bank,  12  Kan.  570;  Dillon  v. 
Byrne,  6  Oal.  456;  Birrell  v.  Schie,  9 
Cal.  104;  Austin  «.  Underwood,  87 
m.  488,  441;  «.  e.  87  Am.  Dec.  254; 
Wofford  V.  Gaines,  63  (ja.  485;  Ohase 
V.  Abbott,  20  Iowa,  164;  Harley  v. 
Davis,  16  Minn.  487. 

'  Freeland  v,  McOuUough,  1  Denio 
(N.  Y.),414,  426;  $.  c.  48  Am.  Dec. 
685.  See  this  question  in  another 
relation,  arUe,  $3117;  post,  i  4086. 
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3201.  Or  in  the  name  of  any  fictitious 

person. 

3202.  Or  in  the  name  of  persons  turn 

9uijuri$. 
320S.  CetliU  que  tnut  not  liable. 


SiEcnoN 

8204.  Except  in  cases  of  fraud. 

8206.  Whether  the  nominee  also  put 

on  the  list. 
8206.  Assignees  of  insoWent  estates. 
3207.  Whether  assigned  estate  liable. 

8208.  Bankruptcy  of  shareholder. 

8209.  If  company  is  wound  up  before 

bankruptcy. 

8210.  Whether  discharge  releases  the 

bankrupt  shareholder. 

8211.  Husband  when  liable  for  wife. 

8212.  Purchaser  at  execution  sale  of 

shares  previously  transferred. 

8213.  Whether    pledgor    or  pledgee 

liable  as  a  shareholder. 

8214.  Effect  of  company  pledging  its 

unissued  shares. 

8216.  Further  decisions  on  this  ques- 
tion. 

8216.  Pledgee  taking  transfer  in  the 
name  of  an  irresponsible 
party. 


§  8192.  General  Bole.  —  The  general  rule  is  that  the  per- 
son vihose  name  rightfully  ^  appears  an  the  books  of  the  corpora- 
^  is  the  shareholder,  both  as  to  the  corporation  and  as 
to  the  public.*    An  extensive  examination  of  the  cases  con- 


'Sunmons  ••  Hill,  96  Mo.  679; 
Ohapman  &  Baker's  case,  L.  B.  8  Eq. 
^;  Keyser  v.  Hits,  188  U.  8.  188; 
««<e,U919;  port,  48198. 

'  State  V.  Ferris,  42  Oonn.  560; 
S^hegan  Bank  v.  Cutler,  49  Me. 
^^\  Matter  of   Empire  City  Bank, 


19  N.  Y.  199,  200;  <•  c  6  Abb. 
Pr.  (N.  Y.)  385;  Holyoke  Bank  v. 
Bumham,  11  Oush.  (Mass.)  188; 
Grease  v,  Babcock,  10  Met.  (Mass.) 
625;  Grew  «.  Breed,  10  Met.  (Mass.) 
669;  Stanley  «.  Stanley,  26  Me.  191; 
Worrall  v.  Judson,  6  Barb.  (N.  Y.) 
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stantly  brings  us  back  to  this  idea,  —  an  idea  based  oti  the  most 
salutary  considerations,  which  gives  meaning  and  value  to 
the  registry  of  shareholders  kept  by  the  corporation,  notify- 
ing creditors  of  the  names  which  stand  as  guarantors  of  the 
corporate  ventures,  and  of  the  extent  of  their  several  liabil- 
ity; and  notifying  shareholders  of  the  names  to  whom  they 
may  look  for  contributions  to  the  common  burden. 

§3193.  Legal  Owner  Liable. —  Unless  the  rule  has  been 
changed  by  statute,  liability  to  pay  calls  and  to  respond,  in 
the  event  ofinsolvency,  to  creditors,  attaches,  to  the  holder  of 
the  legal  title  only;  the  courts  will  not  look  beyond  the  regis- 
tered sbareholdier,  nor  inquira  under  what  equities  beholds. 
Th«re  are  many  illustrations  of  this,  some  of  which  have  been 
separately  considered.  A.,  holding  stock  as  a  trustee  for  B., 
must  himself  pay  the  aesessments- or  respond  as  a  contriba- 
tory,  and  Ibok  to  B.  for  reimbursement.*  A.,  holding  the  stock 
of  B.  as  collateral  security^,  if  segiatered  as.  tha  legal  owner,,  is 
likewise  held  to  tlie  liabilitiea  of  a  stockholder,  and  if  he  suf- 
fers a  loss  which  B.  ought  to  have  suffered,  that  is  a  matter 
between  him  and  B.'  A.  has  transferred  his  shares  to  B.,  and 
R  has  not  caused  the  transfer  to  bei  registered.  B:'s  positioa 
is  like  that  of  a  man  holding  land  by  a  bond  for  a  deed,  —  he 
is  the  equitable  owner  merely.     A.  is  still  the  legal  owner;  he 


210;  Fowler  w.  Ladwig*,  84  Me.  455 
National  Bank  v.  Oase,  99  U.  S.  628 
Pullman    v.  Upton,  96   U.    8.  S28 
Adderly  v.  Storm,  6  Hill  (K.  Y.),  624 
Rosevelt   v.  Brown,  11    N.  Y.  148 
Magnider   v,  Colston,  44    Md.  349 
i,  0.  22  Am.  Bep.  47 ;   Wheelock  v. 
Kofit,  77  lU.  296;  Hale  tu  Walker,  31 
Iowa,  344 ;  Baines  v.  Babcock,  95  Gal. 
581;  s.  c.  29  Am.  St.  Bep.  158;  80 
Pac.  Rep.  776r   27  Pac    Rep.   674; 
Baines  v.  Stoiy  (Oal.),  80  Pac.  Rep. 
777;*  following   Baines  tr.   Babcock, 
8upra;  HawMin  ir.  Glenn,  131  U.  S. 
319;*  Richmond  v.  Irons,  121  U.  S; 
27,.  08;    ^tinguishing-   Whitney  «• 
Butlor,  118  U.  S.  665  r  Emmons  v. 
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Hill,  96  Mo.  679.  A  Btstute  of  Vir- 
ginia affirms  thiiB*  mie-  in  the  fbllow* 
ing  language :  "Any  person  in  whom 
name  eharcs  o£  stock  stand.  Qn«  the 
books  of  the  company  shall  be 
deemed' the  owner  thereof  as  regards 
the  compauy. ''  Va.  Gode  o£  187>S> 
ch.  57,,  i  27.  Aii«the  rig^tsiof  creditors, 
against  shareholders  are  derived 
through  the  corporation,  this  statute 
would;  it  may  be  supposed,  create  the 
same  rule  in  their  favor.  See  Hur^ 
kins  If.  eienn,  131  XJ.  8.  819,  885. 

^  Post,  next  seetion. 

*  Aie,$8213.8eeBVaiiklmv.NeBte» 
13Brees;  <feW.  481. 
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must  pay  assessments  or  respond  to  creditors,  and  look  to  B. 
for  contribution.^  A.  has  mortgaged  his  shares  to  B.,  and  they 
still  stand  in  the  name  of  A.  A  bill  in  equity  by  the  com- 
pany to  compel  B.  to  pay  calls  upon  them  cannot  be  sustained.* 
A.  transfers  shares  to  B.  upon  a  trust  to  secure  C,  who  has  made 
a  loan  of  money  to  A.,  and  B.  dies  insolvent.  The  company 
cannot  compel  C.  to  pay  the  arrears  due  on  the  shares.'  This 
does  not,  however,  necessarily  exclude  the  idea  that  the  equi- 
table owner  may  be  liable  to  creditors,  should  they  elect  to 
proceed  against  him;  as,  where  stock  was  allotted  to  A.  for  B., 
at  the  request  of  the  latter,  who  paid  all  the  installments,  but 
whose  name  did  not  appear  on  the  books,  he  was  chargeable 
by  creditors  for  debts  of  the  corporation.*  In  these  last  cases 
the  equitable  owner  is  the  real  and  fvU  (m^ner^  though  without 
formal  title.* 

§  31M.  Trustees,  when  liiable  Personally.  —  This  general 
rule  is  well  illustrated  by  numerous  cases  where  shares  have 
been  taken  by  one  person  in  the  name  of  another,  to  be  held 
in  trust  for  himself,*  or  where  they  are  taken  by  a  nominee  of 
the  company,  to  be  held  in  trust  for  the  company.'  In  either 
case  the  nominal  holder  or  trustee  in  whose  name  the  shares 
are  registered  is,  in  the  event  of  a  winding-up,  put  on  the  list 
of  eontribntories.  If  he  is  injured  by  this,  he  must  seek 
indemnity  of  his  cestui  que  trust*  This  supposes,  of  course, 
that  the  shares  have  been  placed  in  the  name  of  the  trustee 
or  nominee  with  his  consent.     If  done  without  his  consent,  it 


'  Poit,  i  S284. 

'Newiy  dec.  R.  Oo.  v.  Moss,  14 

BeiT.64. 

*  Bnrr  v.  WOcox,  22  N.  Y.  661. 

'PMt,«8200. 

'  MitcheU's  case,  L.  R.  9  £q.  S36; 
Hdt'B  case,  1  Sim.  (n.  e.)  389;  Ind's 
tt»,L.E.7  0h.  485. 

^  Chapman  &  Barker's  case,  L.  R. 
S£q.861;  Hoard's  case,  2  Johns.  <fc  H. 
229;  Ex  parte  OrienUl  Oom.  Bank, 
^H.3Ch.791;  Hemming  v.  Maddick, 


L.  R.  9  Eq.  176;  i.  c.  L.  R.  7  Oh.  895; 
Mitchell's  case,  L.  R.  9  Eq.  363 ;  Cree 
V.  Somervail  (H.  L.),  4  App.  Gas.  648 ; 
Preston  v.  Grand  Collier  Dock  Co.,  11 
Sim.  327.    Compare  postj  $  3196. 

*  Ex  parte  Oriental  Com.  Bank, 
L.  R.  8  Ch.  791;  Hemming  v.  Mad- 
dick,  L.  R.  9  Eq.  175 ;  «.  e.  L.  R.  7  Ch. 
895 ;  Stover  v.  Flack,  30  N.  Y.  64 ;  Muir 
V.  Glasgow  Bank  (H.  L.)t  4  App.  Oas. 
837 ;  Re  Glasgow  Bank,  Id.  547 ;  Cun- 
inghame  v.  Glasgow  Bank,  Id.  607; 
Gillespie  v.  Glasgow  Bank,  Id.  632. 
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will  not  bind  him,  unless  subsequently  ratified.^  And  if  he  be 
a  person  incapable  of  consenting^ — as  an  infant, — he  is  allowed 
a  reasonable  time  to  afSrm  or  disaflSrm  after  becoming  ma 
juris}  It  also  supposes  that  there  has  been  a  completed  trans- 
fer to  the  trustee  or  nominee.*  There  are,  in  some  of  the 
States,  statutes  which  exempt  executors,  guardians,  and  other 
trustees  of  express  trusts  from  personal  liability  on  account 
of  stock  held  by  them  in  their  fiduciary  capacity.  These  stat- 
utes, however,  have  no  application  to  such  a  case  as  arises 
where  one  person  subscribes  for  stock  in  his  own  name  in 
pursuance  of  a  secret  engagement  to  hold  it,  in  whole  or  in 
part,  for  another.^  Many  distressing  consequences  of  this 
principle  followed  the  winding-up  of  the  late  City  of  Glasgow 
Bank.  Many  trustees  had  invested  the  trust  funds  in  their 
hands  in  the  shares  of  that  great  banking  institution,  and  on 
its  failure  and  winding-up  they  were  put  on  the  list  of  con- 


^  Ohapman  &  Barker's  case,  L.  B. 
8  Eq.  S66.- 

*  Po8^$  3271  ;MitcheU'B  case,  L.  B. 
9£q.  S6S. 

'  Thns,  a  widow  possessing  shares 
in  a  joint-stock  company,  as  represent- 
ing her  deceased  husband,  in  whose 
name  the  shares  stood,  on  the  occasion 
of  her  second  marriage  assigned  the 
shares  by  deed  to  a  trustee  for  herself, 
but  no  transfer  of  the  shares,  accord- 
ing to  the  deed  of  settlement  of  the 
company,  was  ever  made,  and  the 
shares  continued  to  stand  on  the  books 
of  the  company  in  the  name  of  her 
deceased  husband.  The  lord  chan- 
cellor (Oottenham)  refused  to  hold 
the  trustee  liable  as  a  contributory, 
there  being  no  other  evidence  to  show 
that  he  had  in  any  way  connected 
himself  with  the  company,  except  the 
circumstance  that  he  had  communi- 
cated to  the  company  the  fact  of  the 
deed  of  assignment,  and  had  received 
dividends  and  signed  receipts  for  the 
same  on  behalf  of  the  widow,  bat 
never  in  terms  as  "trustee.*'  Ex 
parte  Hall,  1  Macn.  &  G.  307.  8ee,  in 
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connection  with  this  case,  Hoare's 
case,  2  Johns.  &  H.  229.  **  One  person 
may,  if  he  pleases,"  said  Lord  Bom- 
illy,  "become  a  trustee  for  another. 
He  knows  the  consequences  of  so 
doing.  He  knows  that  he  becomes 
personally  liable  for  the  calls,  and 
that  he  is  personally  liable  to  be  made 
a  contributory.  There  are  two  sets  of 
rights ;  one  is  as  between  himself  and 
the  i)erson  whom  I  may  call  the  cestui 
que  trtut,  and  the  other  is  as  between 
himself  and  the  company.  As  between 
himself  and  the  company,  he  is  a 
shareholder  and  a  contributory,  and 
cannot  resist  anything ;  but  as  between 
himseli  and  the  person  for  whose  bene- 
fit he  agreed  to  take  them,  he  has  a 
right  over  as  against  him ;  that  is  to 
say,  he  has  a  right  to  call  upon  him 
who  is  the  real  owner  of  the  shares  to 
make  good  any  sums  of  money  which 
he  may  have  to  pay  for  the  calls,  or 
for  contributions,  or  for  the  like." 
Mitchell's  case,  L.  B.  9  Eq.  386. 

*  Stover  V.  Flack,  80  N.  Y.  64; 
post,  i  2197,  et  9eq. 


LKGAL  AND   BQUITABLB   OWNERS.      [3  Thomp.  Corp.  §  3195. 

tributaries,  and  held  to  answer  in  their  personal  estates,  and 
the  circumstance  that  they  were  described  as  trustees  in  the 
register  of  shareholders  was  of  no  avail.^  In  the  case  of  an 
ufdimUed  company  they  stand,  in  common  with  all  the  other 
shareholders,  under  the  joint  and  several  liability  of  partners^ 
It  is  added  by  Sir  Nathaniel  Lindiey,  citing  the  cases  in  the 
margin:  ''Even  if  the  trustee  has  not  complied  with  all  the 
formalities  which  ought  to  have  been  complied  with  accord- 
ing to  the  company's  articles  of  association  or  deed  of  settle- 
menty  yet  if  the  shares  have  been  assigned  to  him,  and  he 
has  accepted  them,  he  will  be  a  contributory  in  respect  of 
them." » 

§  3195.  Statates  Makinsr  the  Trust  Estate  Liable,  and 
Ezoneratingr  the  Trustee. — Statutes  have  been  enacted  in 
Yarious  jurisdictions  providing  that  no  person  holding  shares 
as  executbr,  administrator,  guardian,  or  trustee  shall  be  sub- 
ject  to  any  liabilities  as  a  stockholder.  Such  statutes  have 
existed  in  Massachusetts,^  and  in  Rhode  Island/  and  such  is 
one  of  the  provisions  of  the  act  of  Congress  governing  national 
banh.*  Under  these  statutes  it  has  been  held  that  the  trust 
property  is  answerable  for  the  debts  of  the  company  in  like 
manner  as  the  property  of  the  shareholder  would  have  been 
if  he  had  not  held  the  shares  in  trust.'  On  a  decree  in  a  suit 
by  a  stockholder,  who  has  had  to  pay  debts  of  a  corporation, 
brought  under  a  statute  of  Massachusetts  for  contribution, 
against  one  who  holds  shares  as  guardian  of  minor  children, 
the  real  estate  of  such  of  the  wards  as  are  minors  at  the  time 


^  Htdr  9.  Glasgow  Bank,  4  App. 
0a8.  337;  othor  cases,  Id,  547;  Oan- 
in^bame  v.  Glasgow  Bank,  Id.  SOT; 
Oree  v.  Somervail,  Id,  64S;  Lumsden 
f .  Bnchanan,  4  Maoq.  050. 

'  Gilleapie  v.  Glasgow  Bank,  4  App. 
0a8.  632.  And  see  Davidson's  case, 
3  Be  Gex  A  S.  21 ;  Ex  parte  Jones, 
^  L.  J.  (Gh.)  666;  Barrett's  case,  4 
De  Gex,  J.  A  8.  416. 

'  Lind.  Oomp.,  5th  ed.,  801,  citing 
Hour's  cue,  2  Johns.  &  H.  229;  Ex 


parte  Drommond,  2  Giff.  189.  Com- 
pare £x  parte  Scully,  6  Ir.  Oh.  72; 
Ex  parte  Hall,  1  Macn.  &  G.  807;  re- 
yersiag  $.  o.  8  De  Gex  &  S.  80. 

*  Stedman  v.  Eveleth,  6  Met. 
(Mass.)  114;  Mansur  v.  Pratt,  101 
Mass.  60. 

*  Sayles  v.  Bates,  15  B.  I.  842. 

*  Rev.  Stats.,U.S.,  J  5152. 

^  Stedman  v.  Eveleth,  gupra;  Sayles 
V.  Bates,  iupra, 
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of  the  levy  caa  be  taken  on  execution  against  the  stockholders, 
but  not  the  real  estate  of  such  as  have  come  of  age  before  the 
decree.^  Nor  does  the  doctrine  of  the  preceding  section  apply 
to  trustees  holding  national  bank  shares^  where  the  trust  it 
expressed  on  the  books  of  the  association;  since  if  he  can  be 
held  to  be,  technically,  a  stockholder  under  the  Revised 
Statutes  of  the  United  States,  section  5151,  he  must  be  also 
held  exempt  from  liability  as  trustee  under  section  6152.' 

S  8106.  Trustees  Holdingr  Shares  for  the  Company.  —  An 

exception  to  this  rule  of  personal  liability  has  been  held  to 
exist  where  the  corporation,  for  purposes  of  its  own,  creates 
what  is  frequently  called  ''  treasury  stock" — that  is,  issues  some 
of  its  shares,  and  places  the  certificates  in  the  hands  of  its 
treasurer,  to  be  by  him  sold  for  the  benefit  of  the  company. 
In  such  a  case  this  ofScer  assumes  no  personal  liability  to 
creditors.'     But  this  conclusion  ought  to  be  accepted  with 
oaution.     It  can  have  no  application  except  in  cases  where 
the  transaction  is  lawful;  and  in  such  a  case,  of  course,  the 
trustee  is  entitled  to  be  indemnified  by  the  company  against 
personal  loss,  just  as   any  other  trustee   is   entitled  to  be 
indemnified  by  his  cestui  que  trust  against  losses  which  accrue 
to  him  from  the  lawful  execution  of  the  trust.*    But  if  the 
transaction  is  unlawful,  or  uUra  vires,  or  fraudulent,  the  rule 
is  clearly  different:  the  trustee  will  be  held  to  his  liability  as 
a  shareholder,  while  his  right  to  indemnity  may  be  repudi* 
ated.*    Sir  Nathaniel  Lindley   states  that,   under    the    old 


^  Mansur  «•  Pratt,  supra. 

"  Welles  9.  Larrabee,  2  L.  R.  A« 
471 ;  <•  c.  86  Fed.  Bep.  866. 

>  An  insuranoe  company,  author^ 
ized  to  commence  business  idth  a 
subscribed  capital  of  $100,000,  re- 
ceived subscriptions  to  the  amount  of 
$113,000,  after  which  it  received  a 
subscription  from  A.  of  $12,000,  as 
"  treasurer  in  trust.**  It  immediate- 
ly thereafter  organized  and  elected  A. 
treasurer.  The  directors  repeatedly 
recognised  the  subscription  as  having 
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been  made  for  the  corporation.  It 
was  held  that  A.  was  not  liable  indi- 
vidually upon  this  subscription  either 
to  the  company  or  its  assignee  in  in- 
solvency. BuBsell  tr.  Bristol,  49  Conn. 
261. 

*  James  v.  May,  L.  B.  6  H.  L.  S28; 
Ex  parte  Oriental  Oom.  Bank,  L.  B. 
S  Oh.  791. 

*  Ex  parte  Daniell,  1  Be  Gex  &  J. 
872 ;  «.  6. 28  Beav.  ses ;  Nickoll's  case, 
24  Beav.  689;  Davidson's  case,  8  Ds 
Gex  &  S.  21. 
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English  winding-up  acts,  such  a  trastee  would  not  be  a  oon 
tributory  at  all.^  But  he  points  out  that^  under  the  Companies 
Act  1862,  members  are  contributories  although  they  may  be 
trustees  for  the  company,  and  that  their  right  of  indemnity 
can  only  be  taken  into  account  when  creditors  have  been 
paid,  and  the  rights  of  the  contributories  inter  se  come  to  be 
adjusted.*  The  court  will  not  "  rectify  the  register^'*  as  it  is 
called  in  that  country,  so  as  to  take  the  name  of  the  trustee 
off  the  register  after  the  company  has  gone  into  liquidation.* 
Od  the  other  hand,  if  his  name  has  never  been  on  the  register, 
and  it  is  agreed  between  him  and  the  company  that  it  shall 
not  be,  the  court  will  not  put  it  there.* 

§  3107.  Trustee  Concealingr  His  Trust.  —  There  are  stat- 
utes and  charters  which  authorize  an  investment  of  trust 
funds  in  corporate  shares,  with  the  proviso  that  the  trustees 
Bhall  not  thereby  become  personally  liable.'  But  in  every 
such  case  the  trust  must,  of  course,  be  expressed^  unless,  possi- 
bly, in  a  case  where  the  statute  dispenses  with  this  require- 
ment. It  may  be  assumed  that  in  all  cases  one  who  takes  as 
an  original  subscriber,  or  purchases  and  holds  in  his  own 
name,  and  without  any  expression  of  trust  on  the  books  of 
the  company,  its  shares,  makes  himself  absolutely  liable,  and 
if  he  thereby  suffers  personal  loss,  must  look  to  the  trust 
estate  for  indemnity.*  Thus,  if  a  broker,  purchasing  shares 
for  a  customer,  treats  them  as  his  own,  he  may  be  charged 
with  the  liability  of  a  stockholder.^ 

§  8198.  Shares  Transferred  to  a  Person  In  Trust  without 
His  Knowledge  or  Consent.  —  But,  of  course,  one  cannot  be 
made  a  trustee  without  his  consent,  uuless  he  has  got  the 

^Citing  Saunders's  case,  2  De  Gex,  *  Oree  v.  Somervail,  4  App.  Oaa. 

J.  A  8. 101.  648. 

'  land.  Gomp.,  &th  ed.,  S04,  805;  *  Gray's  case,  1  Oh.  Div.  664. 

dting  Chapman's  case,  L.  R.  8  Eq.  *  AnU,  ^  8195. 

^l;  Oree  v.  Somervail,  4  App.  Gas.  *  OUeBheimer  v.  Thompson  Man* 

<^;  Be  Munster  Bank,  17  L.  R.  Ir..  Co.,  44  Mo.  App.  172. 
S41 ;  Re  Ennis  &c.  R.  Oo.,  8  L.  R.  Ir.  *  McKim  v.  Glenn,  66  Md.  479. 
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property  of  another  under  such  circumstances  that  a  court  of 
equity  will  charge  him  as  a  trustee  in  respect  of  it.  There- 
fore, one  to  whom  shares  have  been  issued  **  as  trustee/'  with- 
out his  knowledge  or  consent,  does  not  become  a  *^bana  fide 
stockholder''  within  the  meaning  of  a  statute  prescribing  the 
qualifications  of  electors  at  corporate  elections;^  nor  will  he 
become  liable  as  a  shareholder  to  creditors,'  unless  he  ratifies 
the  transfer  by  accepting  the  shares.* 

§  3199*  Effect  of  Trustee  Besigninsrhifl  Trust. —  It  is  quite 
obvious  that  where  the  rule  of  liability  is  such  that  the  trustee 
is  personally  liable  so  long  as  the  shares  stand  on  the  books 
of  the  company  in  his  name,  and  that  the  equities  upon  which 
he  holds  them  are  matters  with  which  the  company  has  noth- 
ing to  do,  he  cannot  determine  this  liability  by  the  mere  act 
of  resigning  his  trust;  he  must  go  further,  and  transfer  the 
shares,  on  the  books  of  the  company,  out  of  his  name  and 
into  the  name  of  another,  who  may  lawfully  take  them.*  A 
substitution  of  trustees,  made  while  the  company  is  a  going 
concern,  and  ending  in  a  formal  transfer  of  the  shares  on  the 
books  of  the  company  to  the  new  trustee,  will,  of  course,  ter- 
minate the  liability  of  the  retiring  trustee.*  But  such  a  sub- 
stitution of  trustees,  ending  in  a  formal  execution  of  a  transfer 
from  the  retiring  to  the  assuming  trustee,  will  not  be  effectual 
to  terminate  the  liability  of  the  former  where  it  is  made  after 
the  corporation,  by  reason  of  insolvency,  has  ceased  to  be  a 
going  concern.* 

§  3200.  Taking  Shares  in  Name  of  Fictitious  Trustee.  — 

Cases  frequently  occur  where,  for  some  reason  peculiar  to 

1  Stewart  v.  Mahoney  Min.  Co.,  54  861;  Keyser  v.  Hitz,  1S3  U.  S.  188. 

Oal.  149.  Compare  Bell's  case,  4  App.  Oas.  547. 

"  Lmd.  Ck>mp.,  5th  ed.,  802;  dt-         *  Mitchell's  case  (H.  L.),  4  App. 

ing  Pirn's  case,  8  De  Gex  4e  S.  11;  Oas.  54S;    Buchan's  case,  Id.  549; 

s.  6.  1  Macn.  &  G.  291 ;  Hennessy's  Ker's  case,  Id,  549. 
case,   8  De  Gex  &  8.  191 ;   «.  c.  2         »  Bell's  case  (H.  L.)»  4  App.  Oas. 

Macn.  A  G.  201.  547. 

»  Ker's  case,  4  App.  Oas.  549,  598;  •  Rutherfurd's  case(H.L.),4App. 

Simmons  v.  Hill,  96  Mo.  679 ;  Chap-  Oas.  548. 
man  &  Baker's  case,   L.  B.  8  £q. 
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their  sHaatioiiy  persons  take  shares  in  companies  in  the  names 
of  other  persons,  under  a  private  engagement  that  their  nom- 
inees are  to  hold  for  them.      Such  arrangements  are   not 
necessarily  fraudulent  or  objectionable  on  moral  grounds.     A 
Frenchman,  for  instance,  would  readily  understand  why  a 
French  nobleman,  desiring  to  invest  a  portion  of  his  income 
in  shares  of  a  joint-stock  company,  should  take  them  in  the 
name  of  his  steward  or  bailiff.     In  the  absence  of  fraudulent 
representations  as  to  the  condition  in  life  of  the  nominee, 
such  trusts  are  sustained,  for  reasons  already  given;  but  where 
the  trust  is  merely  fictitious,  and  especially  where  it  is  con« 
cocted  to  deceive  the  public,  a  court  of  equity  is  at  liberty  to 
hold  the  real  beneficiary  as  a  contributory.  ^ 

§  3201.  Or  In  fhe  Name  of  any  Flctitions  Person.  —  The 

subscribing  for  shares  in  the  name  of  a  fictitious  or  non-exist- 
ent person  is  an  obvious  fraud  upon  the  rights  of  creditors 
and  other  shareholders;  since,  if  such  a  proceeding  were  sanc- 
tioned, it  would  result  that  there  would  always  be  a  person 
ready  to  share  the  profits  in  the  event  of  prosperity,  but  in  the 
event  of  disaster,  no  one  at  hand  to  respond  to  creditors  or  to 
share  the  losses  with  honest  shareholders.  The  courts  defeat 
such  roguish  devices,  by  discovering  the  name  of  the  real 
subscriber,  and  putting  him  on  the  list  of  contributories.' 

§  8202.  Or  in   the  Name  of  Persons   Non    Siii  Joris. — 

The  same  principle  applies  where  a  person,  in  order  to  evade 
liability  as  a  shareholder  while  enjoying  the  benefits,  takes 
shares  in  the  name  of  a  person  incapable  of  contracting,  —  as 
an  infant,'  or  a  married  woman.*  As  we  shall  see  hereafter, 
the  same  principle  applies,  and  is  illustrated  by  a  more  nu- 
merous class  of  cases,  where  a  shareholder,  in  order  to  escape 
liability,  transfers  his  shares  to  a  person  insolvent  or  non  sui 
jwUf    But  where  a  father  applied  for  shares  on  the  part  of 

'  Cox's  case,  4  I>e  Gex,  J.  &S.6S.  '  Bichardson's  caee,  L.  B.  19  Eq. 

See  anie,  end  of  §  8103.  5S8. 

'  Pii{h  &  Shannan's  case,  L.  R.  *  Pugh  &  8harman's  case,  L.  B. 

WEq.Uee.  ISEq.  506. 

*  Foit,  §  3259,  ei  uq. 
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his  infant  son,  and  paid  the  deposit,  and  the  company  refused 
to  allow  him  to  execute  the  deed  on  behalf  of  his  son,  and 
the  father  did  no  further  act,  he  was  held  not  liable  as  a  con- 
tributory.* The  governing  principle  of  this  and  the  preced- 
ing section  is,  that  one  who  makes  a  contract  in  the  name  of 
a  non-existent  or  incompetent  person  renders  himself  liable 
to  perform  the  same,  on  the  theory  of  breach  of  warranty  of 
agency.^ 

§  3203.  Cestui   que  Trust  not  Liable.  —  The  English  rule 
on  this  subject  is  very  weak  in  this,  that  if  shares  are  taken 
by  A.  in  the  name  of  B.,  in  order  that  A.  may  escape  the 
responsibilities  while  enjoying  the  benefits  of  a  shareholder, 
and  B.  authorizes,  assents  to,  or  ratifies  this,  B.  will  be  held  to 
be  a  contributory,  and  not  A., — following  the  rule  which  looks 
only  to  the  legal  title;  and  this,  although  B.  is  insolvent,  and 
A.  is  solvent.*    It  should  seem  that  a  court  of  justice  might 
find  a  simple  road,  marked  out  by  established  principles,  by 
which  to  avoid  such  a  result,  by  looking  through  the  sub^ 
stance  of  the  transaction,  and  getting  at  the  real  owner,  just 
as  a  court  looks,  when  necessary,  beyond  the  name  of  the 
obligor  appearing  on  the  face  of  the  contract,  and  holds  the 
undisclosed  principal  liable.     But,  as  we  shall  elsewhere  see,* 
the  English  courts  proceed  upon  the  view  that  such  a  trans- 
action is  good,  if  it  is  *•  out-and-out"  although  it  results  in 
vesting  the  shares  in  a  "  man  of  straw/*  who  is  introduced  by 
the  real  owner  in  order  that  he  may  escape  liability*     The 
result  is,  that  a  shareholder,  seeing  that  the  venture  is  going 
to  fail,  can  unload   his  shares  upon  an  insolvent,  even  by 
giving  them  to  him,  if  he  parts  with  title  "out-and-out,"  but 
not  if  the  transfer  is  a  '^  shaniy'^ — that  is,  if  he  holds  the 
shares  by  a  string,  so  that  he  can  pull  them  back  if  the  venture 
again  becomes  promising.     In  other  words,  he  can  commit  a 


*  MaxweU'a  case,  24Beav.  821.  8.  557;  Newry  Ac.  Oo.  «.  Moes,  14 

*  AnU,   i  417 ;  paU,  ^  3255.  Beav.  64 ;  Wilson  v.  Keating,  27  Beav* 

*  Bugg's  case,  2  Drew.  &  8.  452.  121 ;  «.  c.  4  De  Gex  <fc  J.  5S8. 
See  also  Fenwick's  case,  1  De  Gex  &         *  Piwt,  ^  3256. 
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groM  and  iDtentional  fraud,  if  he  does  it  "  out-and-out/'  but 
BOt  if  he  does  not  do  it ''  out-and-out."  ^ 

I  8S04»  Bzeepi  In  CaM0  of  Fraud. —  The  English  eourts 
profess  to  allow  an  exception  to  this  rule  in  the  case  of  actual 
fraud;  but  in  this  respect  there  is  a  wide  divergence  between 
their  yiews  and  the  views  of  the  American  courts  as  to  what 
ii  fraud.  In  one  case  the  promoter  of  a  company  took  a 
number  of  shareSi  and  placed  them  in  the  names  of  various 
persons,  in  order  to  deceive  the  public.  The  company  failing, 
he  was  regarded  as  holding  these  shares  for  himself  in  the 
names  of  others,  who  were  his  mere  nominees;  and  he  was 
put  on  the  list  of  contributories  in  respect  of  all  of  them.' 
So,  where  a  man,  desiring  to  be  a  shareholder  in  a  certain 
company,  without  being  one,  procured  a  married  woman  to 
subscribe  for  shares  for  him,  and  they  were  allotted  to  her, 
it  was  held  that  he  must  go  on  the  list  of  contributories.' 
So,  where  a  father  put  shares  in  the  name  of  his  minor  son, 
the  father  was  put  on  the  list,  the  son's  name  being  treated  as 
his.* 

I  82(NS.  Wbether  the  Nominee  also  Pat  on    the   List. — 

Whether  the  nominees  of  the  fraudulent  promoter,  in  the 
first  case  cited  in  the  preceding  section,  would  also  be  put  on 
the  list,  was  expressly  left  undecided.  But  there  would  seem 
to  be  no  difficulty  whatever  on  principle  in  dealing  with 
such  a  question.*  If  a  man  enters  into  a  contract  for  an 
unducloBcd  principal,  the  obligee  may,  at  his  election,  hold 
him  to  the  contract  as  made,  or  he  may  look  beyond  him, 
and  hold  the  undisclosed  principal.    If  one  is  solvent,  and  the 

^  Williams's    case,    1     €&.    Div.  (Compare  Be  London  &c.  Bank,  IS 

676;  MiteheU's   case,  L.  K.  9  Eq.  Oh.  Div.  5S1. 

868;  King's  case,  L.  R.  6  Oh.  190;  «  Watson's  case,  L.  B.  5  Oh.  614. 

Qhiimock'a  case,  John.  (Eng.  Oh.)  See,  also,  Bichardaon's  case,  L.  B.  19 

Tli.  £q.  588.    Oompare  Ex  parte  Scully, 

*  Oox's  case,   4  De  Gez,  J.  d  S.  6  Ired.  Eq.  72. 

(8.  Oompare  King'a  case,  L.  B.  6  *  Oonsult^aa  to  this,  Barrett's  caae, 

<&1M.  4  DeGex,  J.  &  8.  416;  Davidson'i 

*  Push's  case,   L.  B.  13  Eq.  666.      caae,  3  De  Gex  <Sc  S.  21. 
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other  is  insolvent,  he  may  take  his  choice;  but  he  cannot 
hold  both}  No  reason  is  perceived  why  this  principle  should 
not  enable  a  corporation  or  its  creditors,  or  their  representa- 
tive, to  look  either  to  the  name  appearing  on  the  books  of  the 
company,  or  to  the  name  of  the  real  party  in  interest,  accord- 
ingly as  their  interest  may  appear. 

§  3206.  Assignees  of  Insolvent  Estates.  — It  may  be  stated 
with  confidence  that  the  assignees  of  insolvent  estates,  a  por- 
tion of  whose  assets  consist  of  the  shares  of  a  corporation,  do 
not  become  personally  liable  to  the  creditors  of  the  corpora- 
tion, unless  they  distinctly  make  themselves  so  by  some  act 
of  their  own,  not  required  of  them  in  the  proper  discharge  of 
their  official  duties;^  and  it  has  been  held  that  this  is  so, 
although  the  assignees  attended  the  meetings  of  the  corpora- 
tion and  acted  as  stockholders.'  This  holdiug  has  been  cited 
with  approval  and  followed  by  the  Supreme  Court  of  the 
United  States  in  a  case  arising  under  the  late  bankrupt  law, 
where  the  governing  provisions  of  the  act  of  incorporation 
were  similar  to  those  in  the  Massachusetts  case.^  The  court 
say,  citing  the  cases  in  the  margin,  that  ''it  has  long  been 
a  recognized  principle  of  the  bankrupt  laws  that  the  assignees 
were  not  bound  to  accept  property  of  an  onerous  or  unprofit- 
able character."* 


^  Sessions  v.  Block,  40  Mo.  App. 
509;  Priestly  «.  Femie,  34  L.  J.  Ex. 
172;  Kendall  v,  Hamilton,  4  App. 
Oae.  604,  614;  Kingsley  v.  Davis,  104 
Mass.  17S.  Thus,  if,  after  the  princi- 
pal is  disclosed  to  Imn,  he  accepts  in 
settlement  the  note  of  the  agent,  he 
thereby  discharges  the  principal. 
Paige  V.  Stone,  10  Met.  (Mass.)  160; 
«•  c.  43  Am.  Dec.  420;  Ames  Packing 
dec.  Ck>.  «.  Tacker,  8  Mo.  App.  95; 
Schepflin  tr.  Dessar,  20  Mo.  App.  569. 
''  II  he  snes  the  agent  and  recovers 
judgment,  he  cannot  afterwards  sue 
the  principal,  even  though  the  judg- 
ment does  not  result  in  the  satisfac- 
tion of  his  debt.''  Lord  Oairns,  L.  0., 
in  Kendall  «•  EUunilton,  $upra, 
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*  Gray  v.  Ooffin,  90uflh.  (Mass.)  192 ; 
Bangs  V.  Lincoln,  10  Gray  (Mass.),  600. 

*  Gray  v.  Oofi&n,  9  Gush.  (Mass.) 
192.  The  term"  trtMtetf"  in  the  Massa- 
chusetts statute  1838,  chapter  98,  did 
not  embrace  **  <ungnee»**  chosen  under 
the  insolvent  law,  statute  1838,  chap- 
ter 163,  subsequently  enacted.    Ibid, 

*  American  File  Oo,  tr.  Grarrett,  110 
U.  S.  288,  295. 

*  South  Staffordshire  B.  Go.  v. 
Bumside,  5  £x.  129;  Furdoonjee's 
case,  3  Oh.  Div.  264,  268;  Ex  parte 
Davis,  3  Gh.  Div.  463;  Streeter  v. 
Sumner,  31  N.  H«  642;  Amory  v. 
Lawrence,  3  Gliff.  (U.  S.)  523 ;  Hugely 
v.  Robinson,  19  Ala.  404.  See  anUt 
«3122. 
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§  3207.  Wlietlier  Assigned  Estate  Liable.  —  On  principle, 
a  personal  liability  to  creditors  of  a  corporation  will  follow  the 
assigned  estate  of  an  insolvent  member  into  the  hands  of  his 
assignee,  just  as  it  will  follow  the  estate  of  a  deceased  member 
into  the  hands  of  his  personal  representative.^  But  even  this 
principle  has  been  denied  under  the  operation  of  a  particular 
statute.* 

§  3208.  Bankraptcy  of  Shareholder.  —  Shares  in  a  corpo- 
ration, being  property,  of  course  pass  by  an  assignment  in 
bankruptcy,  in  common  with  other  property  of  the  debtor, 
although  it  may  be  otherwicTe  as  to  shares  in  an  unincorpo- 
rated joint-stock  company.*  If  calls  are  made  on  such  shares 
while  the  company  is  a  going  concern,  and  it  is  necessary  to 
pajthem  in  order  to  save  the  shares  from  forfeiture,  and  it  is 
to  the  interest  of  the  bankrupt's  estate  that  they  should  not 
be  forfeited,  it  is  presumed  that  the  court  of  bankruptcy 
would,  on  a  proper  showing,  direct  the  assignee  to  pay  such 
calls.*  A  sale  of  such  shares  by  the  assignee  in  bankruptcy, 
under  order  of  the  court  of  bankruptcy,  would,  as  a  general 


^  Po9t,  M  831S,  3320. 

'  For  instance,  it  has  been  held 
that  the  qualified  liability  of  a  mem- 
ber of  a  manniacturing  corporation 
for  the  debts  of  the  corporation  ia  not 
A  ckt(  within  the  Massachusetts  law 
of  1S98,  chapter  163,  that  can  be  proved 
Against  the  estate  of  the  insolvent. 
Kelton  «.  Phillips,  8  Met.  (Mass.)  61. 

*  A  joint-stock  company  being 
nothing  more  than  a  partnership  of 
niAny  members  (anU,  ^4),  if  its  or- 
guuation  is  such  that  its  status  is 
that  of  a  simple  jMurtnership,  it  is,  of 
coone,  dissolved  by  the  bankruptcy 
of  one  of  its  members.  Qreenshield's 
CMS,  6  Be  Qex  &  8.  609.  The  shares 
in  loeh  a  company  are  not  property, — 
do  not  pass  as  sach  under  an  assign- 
ment in  bankruptcy,  as  do  the  shares 
in  a  corporation 'or  a  company  formed 
nnder  an  act  of    Parliament;   and 


hence  the  assignee  in  bankruptcy  of 
a  shareholder  in  such  a  company  can- 
not, in  the  event  of  the  winding  up 
of  the  company,  be  made  a  contribu- 
tory.   Ibid. 

^  The  official  assignee  of  a  bankrupt 
shareholder  of  a  company  paid  out  of 
the  bankrupt's  estate  calls  becoming 
due  on  the  shares  after  the  bank- 
ruptcy, and  the  creditor's  assignees,  in 
the  usual  course  of  business,  signed 
memoranda  vouching  the  accuracy  of 
the  official  assignee's  accounts,  con- 
taining entries  of  the  payments  of  the 
calls.  The  court  held  that  this  cir- 
cumstance did  not  render  the  surviv- 
ing creditor's  assignee  liable  to  be 
placed  on  the  list  of  contributories  in 
his  own  right  as  a  member  by  surviv- 
orship. Stone's  case,  8  De  Gex  &  S. 
220. 

2307 


8  Thomp.  Corp.  §  3209.]    liability  of  stockholdebs. 


rule,  on  grounds  hereafter  stated,^  terminate  the  liability  of  the 
bankrupt  and  of  his  estate,  in  respect  of  such  shares.  If  the 
company  is  wound  up  pending  the  bankruptcy  of  a  share- 
holder,  and  whilst  the  assignee  in  bankruptcy  is  the  legal 
holder  of  the  shares,  the  assignee  will  be  put  on  the  list  of 
contributories  in  his  representative  capacity;'  which  means 
that  the  calls  made  on  the  bankrupt  shareholder,  in  the 
proceeding  to  wind  up  the  company,  must  be  proved  by  the 
receiver  or  liquidator  of  the  company  in  the  court  of  bank- 
ruptcy, where  he  takes  his  dividend  with  other  creditors  of 
the  bankrupt,*  and  subjects  himself  to  the  right  of  set*off,  the 
same  as  any  other  creditor  of  the  bankrupt.^ 

§  3209.  If  Company  is  Wound  Up  before  Bankraptcy. — 

It  may,  no  doubt,  be  stated  as  a  general  conclusion  that,  if  a 
company  comes  to  an  end  before  the  bankruptcy  of  one  of 
its  shareholders,  his  certificate  of  discharge  shields  him  from 
all  liability  to  contribute  to  the  debts  of  the  company,  and 
also  to  the  expenses  of  winding  it  up.*  This  conclusion  rests 
upon  two  reasons:  1.  That  the  assignment  in  bankruptcy 
operates  as  a  complete  divestiture  of  the  bankrupt's  title  to 
the  shares,  as  fully  as  though  he  had  transferred  them  Ixma 
fiddj  for  a  valuable  consideration,  to  a  person  capable  of  tak- 
ing them.*    The  bankrupt  having  thereby  ceased  to  be  a 


*  Post,  ch.  67. 

>  Kuper's  Aflsignee's  case,  S  De 
Gez  &  8.  413. 

*  Be  Duckwarth»  L.  B.  2  Oh.  578, 
581,  per  Lord  Oaims,  L.  J. ;  Ex  parte 
Pickering,  L.  B.  4  Oh.  58;  WiUiams 
V,  Harding,  L.  B.  1  H.  L.  9 ;  £x  parte 
Nicholas'  Assignees,  2  De  Gex,  M.  & 
G.  271.  Under  the  English  Oom- 
panies  Act,  1862,  the  a»npany  should 
be  entered  as  a  creditor,  in  the  court 
ol  bankruptcy,  for  tiie  estimated 
amount  ol  future  calls,  as  well  as  for 
calls  already  made.  £x  parte  Pick- 
eiing,  L.  B.  4  Oh.  58. 

*  Ibid.  Compare  post,  i  3785,  ei  icq. 

*  Parbury's  case,  De  Grex,  P.  A  J, 
80;  Chappie's  case,  5  DeGex  &  8. 
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400;  Wylam's  Steam  Fuel  Co.  «. 
Street,  10  Ex.  849 ;  Bunnett  o.  Viai- 
yalc  PiUidurang,  9  Bombay  H*  G. 
Bep.  27,  31.  See  Warburg  v.  Tucker, 
8  Macq.  H.  L.  Cas.  772;  Ex  parte 
Harding,  33  L.  J.  (Bank)  26. 

*  The  writer  thinks  that  this  has 
never  been  questioned  in  case  of  an 
American  corporation ;  but  under  the 
present  English  Bankrupt  Law  (Bank- 
ruptcy Act,  1883,  §  55)  the  trustee 
may  dJBclaim  the  shares.  Stat.  46  k 
47  Vict.,  ch.  52,  i  55.  See  Ex  parte 
Olothworkers'  Oo.,  21  Q.  B.  Diy.  475; 
Ex  parte  Budden,  12  Oh.  Div.  288; 
Ex  parte  Walton,  17  Id.  746;  LeTi  v. 
Ayers,  3  App.  Cas.  842;  Hill  «.  East 
Ac.  Docks  Co.,  9  App.  Oas.  448. 
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shareholder,  of  coarse  ceases  to  be  liable  as  such,  unless  there 

ii  a  statute  or  rule  of  construction  which  makes  him  liable  as 

t  pari  fnember}    2.  That  the  sum  which  the  shareholder  was 

liable  to  contribute  for  the  benefit  of  creditors  was  a  debt 

prorable  in  the  proceeding  in  bankruptcy.     If  both  or  either 

of  these  reasons  fail,  the  rule  ceases.' 


'  Anie,  <  3171. 

■  In  Soath  8taffozdshiie  B.  Go.  v. 
Bnniside,  6  Ex.  129,  both  of  these 
ooodxtiona   failed*    The  court  ruled 
Unt  there  was  no  evidenoe  of  an 
Moqytanee  of  the  shares  by  the  as- 
rignee,  and  that  the  liability  of  the 
■bareholder  was  not  a  debt  provable 
under  the  then  existing  Bankrupt 
Act   6  Geo.  IV.,  ch.  16,  H  61,  56. 
The  court  accordingly  sustained  an 
aetioQofdebt  for  calls,  notwithstand- 
ing the  shareholder's  discharge  in 
bi&kraptcy.   The  court  reasoned  that 
the  legal  title  to  the  shares  still  ie« 
mtinad  in  the  bankrupt;  and  besides, 
**  to  make  the  bankrupt's  estate  pay 
e  dlTldend  on  the  full  amount  of  the 
ma  subscribed  for,  when  no  other 
iharefaolders  were  yet  required,  nor 
■ore  to  be  required,  to  pay  a  call, 
would  put  him  in  a  worse  situation 
thm  the  others,  and  would  be  obyi- 
oady  unjust.'*    In  financial  Corpora- 
tion ft.  Lawrence,  L.  R.  4  Ck>m.  P.  781, 
A.,  being  a  holder  of  shares  in  a  com- 
ptny,  executed  an  inspectorship  deed. 
After  the  execution  of  this  deed,  a 
«ill  was  made  on  A/s  shares.    Sub- 
leqaentiy,  but  before  the  property 
indnded  in  the  deed  had  been  dis- 
tributed among   the  creditors,  the 
TO£ng  up  of  the   company   com- 
menoed.   It  was  held  that  the  caU 
^M  not  barred  by  the  deed;  the 
«ll  ina  not  provable  in  bankruptcy, 
—the  liability  was   too    uncertain 
(Mndge  ».  Bowan,  L.  E.  8  Ex.  86), 
-and,  tiierefore,  not  a  debt  within 
^  operation  of   the  inspectorship 
^ttd.  In  Furdoonjee'e  case,  8  Oh. 


Dir.  264,  shares  in  an  English  com- 
pany were  taken  by  a  resident  at 
Bombay,    who     became     insolvent. 
Afterwards,  thecomx)any  was  ordered 
to  be  wound  up.    The  debtor  subee- 
quentiy   obtained  an  order  of  dis- 
charge under  an   Indian   act.    The 
Vice-Ohancellor  (Bacon)  held  that  the 
liability  of  the  insolvent,  in  respect  of 
the  shares,  was  not  a  debt  provable  in 
the  insolvency  proceedings,  and  hence 
that  it  was  not  barred  by  the  order 
of  discharge;  and  the  name  of  the 
insolvent  was  ordered  to  be  placed  on 
the  list  of  contributories.    In  General 
Discount  Go.  v.  Stokes,  17  Com.  B. 
(n.  s.)  765,  the  liability  of  a  share- 
holder for  calls  was  held  not  to  be  a 
debt  provable  in  bankruptcy.  Under 
the  English  Bankruptcy  Act  of  1849,  a 
certificate  of  discharge  was,  therefore, 
no  bar  to  an  action  by  a  company 
against  a  shareholder  for  calls.    Sir 
Nathaniel  Lindley,  in  the  last  edition 
of  his  work  on  the  Law  of  Companies, 
devotes  a  chapter  to  the  subject  of 
the  effect  of  the  bankruptcy  of  share- 
holders.   Lind.  Oomp.,  5th  ed.,  549, 
et  seq.    He  points  out  that  the  dis- 
tinctions above  referred  to  have  been 
abolished  by  the  act  of  1868,  and  also 
by  the  act  of  1888,  which  is  similar 
to  it.    Under  this  latter  act,  "  when 
a  shareholder  becomes  bankrupt,  all 
calls  in  arrear  are  provable  as  debts, 
and  his  liability  to  future  calls  may 
be  estimated  and  proved,  as  well  when 
the  company  is  being  wound  up,  as 
when  it  is  not    (See  $f  87,  55.)    If 
the  shares  are  neither  disclaimed  nor 
sold  by  the  trustee,  but  are  allowed 
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3  Tlioinp.  Corp.  §  3210.J     liability  op  stockholdebs. 

§  3210.  Whether  Dischargee  Belea4ses  the  Bankmpt  Share- 
holder.— The  authorities  bearing  upon  this  subject  were  gone 
into  at  some  length  by  the  court  of  (^appeal  in  chancery  in 
Hastie's  case;^  and,  keepiiig  themselves  within  the  limits  of 
the  case  before  them,  the  lords  justices  ruled  that  "  a  bank- 
rupt must  be  retained  as  a  contributory  where  the  bankruptcy 
and  the  discharge  precede  the  winding  up,  where  the  debt  is 
not  shown  to  be  capable  of  valuation,  where  the  assignees 
have  repudiated  the  shares,  and  they  have  always  remained, 
and  still  remain,  vested  in  the  bankrupt."*  Sir  Nathaniel 
Lindley  states  the  present  English  law  to  be:  "If  a  share- 
holder becomes  bankrupt,  calls  made  before  his  bankruptcy 
are  provable  against  his  estate;   and  under  the  Bankruptcy 


to  remain  in  the  name  of  the  bank- 
rupt, and  he  obtains  his  discharge,  it 
seems  that  he  will  nevertheless  be 
freed  from  calls  in  respect  of  them, 
as  his  liability  to  them  was  capable 
of  proof.  Be  Mercantile  Mat.  Ins. 
Asso.,  25  Oh.  Diy.  415.  Compare 
Furdoonjee's  ease,  S  Oh.  Div.  264, 
which  arose  under  an  Indian  insol- 
vency act.'*  Idnd.  Comp.,  5th  ed.,  556. 

1  L.  R.  4  Oh.  274. 

*  The  court  of  Queen's  bench  has 
ruled  that  a  shareholder  in  a  company 
under  the  Companies  Act,  1862,  who 
has  become  bankrupt  and  received 
his  discharge,  but  retains  his  shares, 
is  not  discharged  from  liability  to  pay 
subsequent  calls,  whether  made  while 
the  company  is  in  operation  or  when 
it  is  being  wound  up;  for  the  cove- 
nant of  the  shareholder  on  becoming  a 
member,  under  section  16,  to  pay  the 
calls  on  his  shares,  is  not ''  a  contract 
to  pay  sums  of  money  yearly,  or  others 
wise,'*  within  section  154  of  the  Bank- 
ruptcy Act,  1861,  so  as  to  make  the 
present  value  of  their  liability  prov- 
able under  that  section;  and  section 
75  of  the  Companies  Act,  1862,  which 
makes  it  "  lawful,  in  the  case  of  the 
bankruptcy  of  any  contributory,  to 
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prove  against  his  estate  the  estimated 
value  of  his  liability  to  future  calls," 
only  applies  where  the  bankruptcy  of 
the  contributory  is  contemporaneous 
with  the  winding  up  of  the  company. 
Martin's  Patent  Anchor  Co.  «.  Mor- 
ton, L.  B.  3  Q.  B.  306.  It  has  been 
held  in  Massachusetts  that  the  quali- 
fied liability  of  a  member  of  amanufac- 
turing  corporation  for  the  debts  of  the 
corporation,  under  the  statute  of  1808, 
chapter  65,  section  6,  was  not  a ' '  debt ' ' 
such  as  could  be  proved  in  a  court  of 
insolvency  against  the  estate  of  a  de- 
ceased shareholder,  under  a  statute 
defining  the  demands  which  might  be 
proved  as  ''  all  dehu  due  and  payable 
from  such  debtor."  Stat.  1838,  ch. 
163;  Kelton  v.  Phillips, 3  Met.  (Mass.) 
61.  The  statute  of  1808  made  the 
members  liable  as  original  contractors, 
and  execution  ran  against  them  on 
the  judgments  of  the  corporation, 
without  their  having  any  day  in  court. 
This  ruling  is  of  a  piece  with  the  rul- 
ing of  the  same  court  {poBiA  3810)  that 
the  estate  of  a  deceased  shareholder, 
whilst  enjoying  the  profits,  could  not 
be  charged  with  liability  under  thii- 
statute. 


LKQIL  AND   BQUITABLS   OWNERS.      [3  Thomp.  Corp.  §  8811, 

Act  0/  1883  ^  his  liability  to  future  calls  is  also  provable. 
Therefore,  his  order  of  discharge  is  a  bar  to  all  calls,  even 
tboogh  the  trustee  in  bankruptcy  may  neither  sell  the  shares 
nor  disclaim  them.''* 

§  8211.  Haslmndt  when  Liable  for   Wife.  —  It  has  been 
laid  down  that  where  the  common-law  disabilities  of  married 
women  have  not  been  removed  by  statute,  if  a  husband  sub- 
scribes for  shares  in  the  name  of  his  wife,  and  the  corporation 
afterwards  becomes  insolvent,  he  will  be  liable  as  a  share- 
holder to  its  creditors,  although   she  may  have  a  separate 
estate;  and  it  has  been  so  held,  but  with  doubtful  propriety, 
in  a  case  where  the  husband  purchased  the  shares  for  his  wife 
under  his  statutory  power  as  her  trustee,  and  paid  for  them 
with  moneys  belonging  to  her  separate  estate,  and  caused 
certificates  to  be  issued  in  her  name, — his  name  not  appearing 
on  the  books  of  the  corporation  as  owner  of  the  shares,  in 
trust  or  otherwise.'    A  different  conclusion  was  reached  in  a 
case  before  Vice-Ghancellor  Hall,  in  the  English   chancery 
division,  where  a  husband  subscribed  for  shares  in  the  name 
of  his  wife,  but  without  her  knowing  the  fact,  and  afterwards 
transferred  a  part  of  them  to  a  third  person,  but  without  her 
knowing  of  this  transfer,  and  the  attempt  was  to  rectify  the 
f^giiter  so  as  to  substitute  his  name  (or  that  of  his  executor, 
he  being  dead)  for  hers.     It  was  held  that  this  could  not  be 
done,  the  Vice-Chan  cellor  being  of  opinion  that  the  object  of 
ihe  husband  was  to  make  a  provision  for  bis  wife,  and  not  to 
defraud  the  company,  and  the  shares  having  been  placed  in 
her  name  with  the   consent   of  the   directors.     He   added : 
"There  is  no  case  that  I  am  aware  of  in  which  the  register 
has  been  rectified  where  the  name  has  been  put  upon  the 
register  deliberately  by  the  company,  without  any  fraud  or 
concealment  whatever."  * 


'  45  &  47  Vict.,  ch.  62,  $  87.  *  Re  London  &c.  Bank,  18  Gh.  Div. 

'  liod.  Oomp.,  6th  ed.,  p.  426.  681 ;  «.  c.  60  L.  J.  Oh.  667 ;  30  Week. 

*  Nati<nukl    Gonnnerdal    Bank  «.  Rep.  118.    The  case  did  not  touch  at 

^^^1^011,92  Ala.  387;  i.e. 9 South,  all  on  the  question  of  the  husband 

^^  149  (Olopton,  J.,  dissenting.)  being  liable  at  common  law  to  per* 
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§  8212.  Purchaser  at  Execution  Sale  of  Shares  PreTtooaly 
Transferred.  —  It  has  been  held  that  a  purchaser ,  at  a  sale  on 
execution,  of  shares  which  the  judgment  defendant  has  pre- 
viously transferred  in  good  faith  on  the  books  of  the  corpora- 
tion as  collateral  security,  acquires  no  title  by  such  purchase 
so  as  to  make  him  chargeable  with  liability  as  a.  stockholder 
to  the  creditors  of  the  corporation.  And  this  was  so,  although 
after  making  his  purchase,  he  had  demanded  that  his  shares 
be  transferred  to  him  on  the  books  of  the  company,  and  had 
brought  an  action  against  the  company  for  damages  upon  its 
refusal  so  to  do,  which  action  he  had,  however,  dismissed  upon 
learning  the  facts;  nor  did  he  become  liable  because  his  name 
was  afterwards  placed  on  the  books  of  the  company  as  the 
holder  of  the  shares  without  his  knowledge  or  consent,  he  not 
having  ratified  the  act,  but  having  repudiated  it  when  it  did 
come  to  his  knowledge.^ 

g  8218.  Whether  Pledgor  or  Pledgree  Ijiable  as  a  Sbar^ 
holdier.  —  We  have  already  seen  that^  as  between  the  corpora- 
tion and  those  claiming  through  it  on  the  one  band,  and  its 
shareholders  on  the  other,  those  are  to  be  deemed  sharehold- 
ers, and  liable  as  such  to  it,  and  to  its  creditors,  who  are 
holders  of  the  legal  UUe^ — that  is,  whose  names  stand  as 
shareholders,  rightfully  as  between  them  and  the  corporation, 
on  its  books,  without  regard  to  any  equities  which  may  sub- 
sist between  them  and  strangers.'  Thus,  if  the  shares  con- 
tinue to  stand  on  the  corporate  books  in  the  name  of  the 
pledgor,  he,  and   not  the  pledgee,  will  be  liable  to  credit- 


lonsi  contracts  nuMie  by  him  in  the 
name  of  his  wifo,  but  was  determined 
on  the  authority  of  two  cases,  where 
A.  had  pnrchaeed  shares  in  good  faith 
and  placed  them  in  the  name  of  B., 
and  was  held  not  answerable  in 
respect  of  them  as  a  contributory. 
Williams's  case,  1  Oh.  Div.  576; 
King's  case,  L.  R.  6  Oh.  1G6.  Upon 
the  point  of  what  will  amount  to  eoiv 
sent  on  the  part  of  the  wife,  or  to  a 
ratifieaiion  of  the  act  of  the  husband 
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in  placing  the  shares  in  her  name, 
see  Keyser  «•  Hitz,  133  U.  S.  138. 
Oompare  ante,  §  2527,  et  $eq. 

^  Simmons  V.  Hill,  96  Mo.  ^9;  «.€. 
10  S.  W.  Rep.  61 ;  2  L.  R.  A.  476. 

'  Re  Empire  Oity  Bank,  S  Abb. 
Pr.  (N.  Y.)  192;  «.  o.  18  N.  Y.  199; 
Holyoke  Bank  v.  Bomham^  11  Oush. 
(Mass.)  183.  See,  also,  Orease  «.  Bab- 
cock,  10  Met.  (Mass.)  525;  Grew  «. 
Breed,  10  Met  (Mass.)  669. 


UGIAI.   AND   XQUITABLB   0WNBB8.      [8  Thomp.  Corp.  §  8218. 

on,  bdcause  he  remains  the  owner  of  them.^    On  the  other 
band,  **  it  is  thoronghly  established  that  one  to  whom  stock 
bas  baen  transferred  in  pledge,  or  as  collateral  security  for 
money  loaned,  and  who  appears  on  the  books  of  the  corpora- 
tioa  as  the  owner  of  the  stock,  is  liable  as  a  stockholder  for 
the  benefit  of  creditors."^  The  reason  why  the  courts  so  hold, 
briefly,  is,  that  a  man  cannot  become  the  legal  owner  of  stock, 
receive  dividends,  vote  at  elections,  and  enjoy  all  other  rights 
tppertaining  to  the  ownership  of  it,  without  shouldering  the 
liabilities  attaching  to  such  a  position.     Another  good  reason 
is,  that  he  will  not  be  suffered  to  hold  himself  out  to  the  pub- 
lic as  the  owner  of  stock,  and  afterwards  deny  that  relation.' 
Besides,  if  creditors  were  compelled  to  look  beyond  the  legal 
title,  they  could  never  know  against  whom  to  proceed,  and  it 
wonld  embarrass  them  in  the  pursuit  of  their  rights  to  compel 
ihem  to  inquire  into  equities  which  might  exist  between  the 
stockholder  and  some  third  person.^    Nor  is  it  material  that 
there  is  a  statute  providing  that  the  term  "  stockholder '^  *'  shall 
apply,  not  only  to  such  persons  as  appear  by  the  books  of  the 
corporation  or  association  to  be  such,  but  also  to  every  equi- 
table owner  of  stock,  although  the  same  may  appear  on  such 
books  in  the  name  of  another  person'^ ;  for  the  person  making 
the  transfer  is  not  the  equitable  owner  in  case  of  an  hypoth- 
ecation.*   Although  the  debt  for  which  the  stock  was  hypoth- 


>  into,  {  2619;  Henkle  v.  Salem 
Mm.  Oo.,  39  Ohio  St.  547;  Beecher  v. 
WeDg  Fkraxing  Mill  (3o.,  1  MeOruy 
(U.8.X62;  Welles  «•  Larrabee,  2  La. 
Ann.  471;  i.  c.  36  Fed.  Bep.  866. 

*  National  Bank  v.  Case,  99  U.  S. 
(SK,  6S1;  Simmcns  «.  Hill,  96  Mo. 
99,685;  i.e. 2 L.  B.  A.  476;  10  S.  W. 
Bep.  61;  Pullman  v.  Upton,  96  17.  S. 
828;  Adderly  v.  Storm,  6  HiU  (N.  Y.), 
624;  Re  Empire  Oity  Bank,  18  N.  T. 
1»;  1.  c  8  Abb.  Pr.  (N.  Y.)  192 ;  Rose- 
leltv.  Brown,  U  N.  Y.  148;  Holyoke 
Bank  9.  Bnmham,  11  Onsh.  (Mass.) 
183;C}reaaev.  Baboock,  10  Met  (Mass.) 
625;  Giew  v.  Breed,  10  Met  (Mass.) 


569;  Wheelock  v.  Kost,  77  HI.  296; 
Moore  v.  Jones,  S  Woods  (IT.  S.),  58. 
A  person  who  allows  a  transfer  to  be 
made  to  him,  upon  the  books  of  a 
naticmdl  bank,  of  shares  of  stock 
therein,  even  though  such  a  transfer 
is  made  solely  as  security  for  a  debt 
due  the  transferee,  is  liable  as  a  share- 
holder under  U.  S.  Rev.  Stats.,  ^  5139. 
Moore  v,  Jones,  3  Woods  (U.  S.),  53. 

•  Adderly  v.  Storm,  6  Hill  (N.  Y.), 
624. 

^  Ibid. 

*  Be  Empire  Oity  Bank,  18  N.  Y. 
228;  f.  e.  8  Abb.  Pr.  192. 
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ecated  has  been  paid,  and  a  power  of  attorney  has  been  given 
to  retransfer  it,  if  the  retransfer  has  not  been  made  on  the 
books  of  the  company  at  the  time  the  creditor's  rights  attach, 
the  pledgee  will  be  chargeable  as  a  stockholder.^  But  a 
retransfer  divests  the  original  transferee  of  all  future  liabil- 
ity, although  the  original  transfer  may  have  been  in  fraud  of 
creditors.'  But  it  has  been  held  that  a  savings  bank,  holding 
as  pledgee  bank  shares  which  it  has  no  right  to  own,  and 
appearing  as  owner  on  the  books  of  the  other  bank,  is  not  the 
owner  of  such  shares,  within  the  meaning  of  a  statute  relat- 
ing to  liability  of  owners  of  stock.' 

§  3214.  Effect  of  Company  Pledgrin^  its  Unissued  Sliares. 

Assuming  that  a  corporation  or  joint-stock  company  has  the 
power  to  issue  its  unissued  shares  in  pledge  to  secure  a  debt, 
what  effect  does  this  have  upon  the  relation  of  the  pledgee  to 
the  creditors  of  the  company?     Does  he  become  charged  with 
the  general  responsibilities  of  a  shareholder?     This  question 
may  doubtless  be  answered  yes  or  no,  according  to  surround- 
ing circumstances.     If  the  pledgee  has  been  placed  upon  the 
register  of  the  company  as  the  absolute  owner  of  a  given 
number  of  shares,  on  which  nothing  has  been  paid,  and  he 
negligently  suffers  his  name  so  to  remain,  manifestly  he  will 
be  estopped)  as  against  subsequent  creditors,  from  denying 
that  he  is  a  shareholder.^     Moreover,  if  he  votes  in  respect  of 
his  shares  at  meetings  of  the  company,  and  otherwise  exer- 
cises in  the  affairs  of  the  company  the  rights  of  a  shareholder, 
a  like  estoppel  will,  on  sound  conceptions,  arise  against  him;' 
though  this  has  been  denied,  as  we  shall  see.'    A  participa- 
tion in  the  profits  of  the  company  would  also  have  a  tendency 
to  fix  upon  him  the  liability  of  a  shareholder.'    But,  in  the 
absence  of  any  circumstance  of  estoppel  arising  in  favor  of 

*  Adderly  v.  Storm,  6  Hill  (N.  Y.),  *  ArUU,  §  1877,  «t  uq. 
e24.                                                                  *  AnUj  §  1901,  ei  uq. 

'  Holyoke  Bank  v.  Bnrnham,  11  *  Union  Say.  Asso.  «.  Seligman, 

Oush.  (Mass.)  183.  02  Mo.  035;  «.  c.  1  Am.  St  Rep.  776; 

*  Exchange   Bank   of   Canada  v.  poet,  k  3702. 
City  Ac.  Say.  Bank,  Montreal  L.  Rep.  *  ^nte,  {  1909. 
6  Q.  B.  196. 
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creditors,  the  pledgee  will  occupy  the  position  in  which  the 
contract  intended  to  place  hinii  and  he  will  not  be  liable  as  a 
shareholder.^ 

K  SZi5.  Fartiier  Decisions  on  this  Question.  —  The  ques- 
tion arose  in  Missouri,  in  several  important  cases,  under  the 
following  statute:  "No  person  holding  stock  in  any  such  com- 
pany, as  executor,  administrator,  guardian,  or  trustee,  and  no 
person  holding  such  stock  as  collateral  security,  shall  be  per- 
sonally subject  to  any  liability  as  sjjockholder  of  such  company, 
but  the  person  pledging  such  stock  shall  be  considered  as 
holding  the  same,  and  shall  be  liable  as  a  stockholder  accord- 
ingly; and  the  estates  and  funds  in  the  hands  of  the  executor, 
administrator,  guardian,  or  trustee,  shall  be  liable  in  like 
manner  and  to  the  same  extent  as  the  testator  or  intestate, 
or  the  ward  or  person  interested  in  such  fund,  would  have 
been,  if  he  had  been  living  and  competent  to  act,  and  held  the 
stock  in  his  own  name/'  This  statute  seems  to  be  a  counter- 
part of  statutes  which  exist  in  Massachusetts,  Rhode  Island, 
and  other  jurisdictions,  and  which  have  been  referred  to  in 
connection  with  the  liability  of  trustees  as  stockholders.'  With 
this  statute  in  force,  a  Missouri  railroad  company,  having  a 
nominal  capital  of  $10,000,000,  desiring  financial  aid,  solicited 
a  loan  of  money  from  the  well-known  New  York  bankers, 
J.  and  W.  Seligman.  An  agreement  was  made  of  the  usual 
cut-throat  character.  The  railroad  company  was  to  furnish 
the  capital  necessary  to  completely  prepare  the  road  for 
the  iron,  and  to  execute  and  deposit  with  the  Seligmans  its 
entire  issue  of  first  mortgage  bonds,  amounting  to  $5,000,000, 
together  with  a  majority  of  the  shares  of  its  capital  stock,  the 
shares  to  remain  in  control  of  the  Seligmans  for  one  year  at 
least;  in  consideration  of  which  the  Seligmans  were  to  make 
certain  advances  in  cash,  from  time  to  time,  toward  the  com- 
pletion of  the  road,  the  details  of  which  advances  are  unim- 

'  Mathews  v.  Albert,  24  Md.  627;  (Can.)  626;  Aahworth  «.  Bristol,  16 

Union  8av.  Aaso.  v.  Seligman,  supra;  L.  T.  (n.  b.)  661. 
E»  parte  Ourrie,  82  L.  J.  (Oh.)  57;  >  AnU,  ^8106. 

McC^ken    «.    Mclntyre,    1     Duv. 
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portant.  The  company^  in  pursuance  of  this  agreement^ 
executed  a  deed  of  trust  of  all  its  properties  to  secure  the 
bonds  thus  deposited  with  the  Seligmans,  and,  in  pursuance 
of  the  agreement,  and  of  an  order  of  its  board  of  directors, 
deposited  with  the  Seligmans  a  certificate  for  60,000  shares  of 
its  capital  stock.  The  stock  transfer  book  of  the  company, 
which  it  was  required  by  law  to  keep,  contained  the  list  of  its 
stockholders,  and  the  stock  issued  to  the  Seligmans  was  entered 
therein  as  follows: 


J.  A  W.  Sefigman. 


New  York. 


Date. 

Dec  20, 1872 


No.  or  SHAsn. 

eo,ooo 

Sixty  thousand 
held  in  escrow. 


AMomTm 

DOLLABS. 

f6,000,000 
Six  millionB. 


The  Seligmans  thus  baring  acquired  control  of  $6,000,000, 
in  nominal  amount,  of  the  capital  of  the  company,  and  of  all  its 
first  mortgage  bonds,  voted  the  shares  at  two  successive  elec* 
tions  for  directors  of  the  company,  and  elected  one  of  their 
own  members  a  director.  In  short,  they  seemed  to  have  taken 
possession  of  the  company  as  fully,  to  all  intents  and  purposes, 
as  though  they  had  originally  organized  it  themselves.  And 
yet,  after  some  conflicting  decisions,  it  was  finally  held  that 
they  were  not  liable  as  stockholders  to  one  whose  debt  had 
been  contracted  so  early  that  no  element  of  estoppel  could  be 
asserted  against  them  in  his  favor.^  These  decisions  stand  on 
the  footing  of  decisions  already  noted.*  They  can  be  quoted 
in  favor  of  the  conclusion  that,  in  the  absence  of  an  estoppel, 
corporate  adventurers  can  do  anything  which  they  please  with 
the  shares,  and  the  law  will  sanction  their  agreements.  They 
can  be  quoted  in  favor  of  the  doctrine  that  a  man  can  be  a 
stockholder  and  also  a  director  without  being  a  stockholder; 
that  he  can  be  a  director  for  the  mere  purpose  of  securing 
himself  as  a  creditor;  and  that  he  can  take  possession  of  a 


*  Burgess  v,  Seligman,  107  U.  S. 
20;  Union  Sav.  Asso.  v.  Seligman, 
92  Mo.  635;  «.  c.  1  Am.  St.  Rep.  776; 
15  8.  W.  Rep.  630  (oremilmg  Gria- 
wold  V.  Seligman,  72  Mo.  110,  and 
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•  ArUe,  i  1665,  H  $eq. 


LEGAL  AND  Bi^uiTABLS  owMSss.     [3  Thomp.  Corp.  g  8216. 

corporation  and  ran  it  for  hia  own  benefit  as  a  creditor  with- 
out making  himself  liable  to  the  other  creditors  for  its  debts, 
in  the  sense  in  which  its  ordinary  shareholders  would  be  liable. 
The  books  do  not  disclose  a  more  thorough  piece  of  financial 
thimble-rigging  sanctioned  by  judicial  decisions.  The  idea  of 
any  question  of  public  policy  entering  into  the  disposition  by 
a  corporation  of  its  unissued  shares  is  totally  obliterated  by 
these  decisions.  The  simple  and  proper  interpretation  of  this 
Missouri  statute  would  have  been  that  it  referred  to  ordinary 
contracts,  well  known  among  business  men  and  of  every -day 
occurrence,  where  shares  of  stock  are  issued  as  collateral 
security  for  money  lent,  and  not  to  contracts  where  the 
lender  makes  himself  a  majority  stockholder  and  a  director, 
and  assumes  the  entire  management  of  the  company,  and  man- 
ages it  without  paying  its  debts,  and  then  escapes  the  personal 
liability  of  a  stockholder  in  respect  of  them.  That  such,  and 
such  only,  is  its  meaning  is  conclusively  shown  by  the  clause 
which  provides  that  **  the  person  pledging  0uch  stock  shall  be 
considered  as  holding  the  same,  and  shall  be  liable  as  a  stock- 
holder accordingly."  How  could  the  corporation  pledging  its 
own  unissued  shares  be  considered  as  the  ''person"  here 
named?  How  could  it  be  liable  as  a  stockholder,  holding  its 
own  shares?  How  can  a  creditor  own  his  own  debts  while 
they  still  subsist  as  debts?^ 

§  3210.  Pledgee  Takings  Transfer  in  the  Name  of  an 
InespoQsibie  Party.  —  It  has  been  held  by  a  majority  of  the 
Supreme  Court  of  the  United  States,  that  a  pledgee  of  shares 
of  stock  in  a  national  bank,  who,  in  good  faith  and  with  no 
fraadolent  intent,  takes  the  security  for  his  benefit  in  the 
name  of  an  irresponsible  trustee,  for  the  avowed  purpose  of 
avoiding  individual  liability  as  a  shareholder,  and  who  exer- 
^ses  none  of  the  powers  or  rights  of  a  stockholder,  incurs 
1^0  liability  as  such  to  creditors  of  the  bank  in  case  of  its 
failure.  • 

'  ^  i  2054*  house  Co.,  Ill  U.  8.  479  (MUler  and 

*  Andemon  v.  Philadelphia  Waie-     Hatthews,  J  J,,  dissenting). 
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SSCTIOM 

3221.  B<ma  fide  transfer   terminates 

liability  of  transferor. 

3222.  Transferee  succeeds   to  rights 

and  liabilities  of  trans- 
feror. 
3228.  Exception  in  favor  of  bona 
fide  purchasers  of  shares 
which  purport  to  be  paid 
up. 


Sscnoir 

3224.  Contrary  rule  under  exceptional 

charters  and  statutes. 

3225.  Exceptional  rule  in   Pennsyl- 

vania. 
3228.  Exceptional  rule  in  Ohio. 

3227.  Under  Virgiiiia  code  both  trans- 

feror and  transferee  liable. 

3228.  Exception  in  case  of  liability  for 

laborers'  wages. 


§  8221*  Bona  Fide  Transfer  Terminates  liiability  of 
Transferor.  —  The  general  rule  is,  that  a  btma  fide  transfer 
of  shares,  whether  they  be  paid  up  or  not,  made  in  the  pre- 
scribed manner  on  the  books  of  the  corporation,  terminates 
the  liability  of  the  transferor,  either  to  the  company  or  to  its 
creditors.^    With  this  general  principle  in  view,  it  has  been 


*  Ante,  $  1680 ;  Ohonteau  Spring  Oo. 
V.  Harris,  20  Mo.  882;  Middletown 
Bank  v.  Magill,  5  Oonn.  28,  68;  Oole 
V.  Ryan,  62  Barb.  (N.  Y.)  168;  Oowles 
V.  Cromwell,  25  Barb.  413;  Miller  v. 
Great  Republic  Ins.  Oo.,  50  Mo.  55; 
McClaren  v,  Franciscus,  43  Mo.  452; 
Johnson  v.  Underbill,  52  N.  Y.  203 ; 
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112;  Huddersfield  Oanal  Oo.  v.  Buck- 
ley, 7  Term  Rep.  36;  Oroxton's  case, 
1  De  Gex,  M.  4c  G.  600;  Sutton's 
case,  3  De  Gex  &  8.  262;  Mayhew's 
case,  5  De  Gtox,  M.  &  G.  887 ;  Allen 
v.  Montgomery  R.  Oo.,  11  Ala.  437; 
Johnson     v.  Liaflin,   5  DilL  (U.  8.) 
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reasoned  that  where  a  member  of  a  corporation  objects  to  a 
transaction  which  is  within  its  powers,  he  is  still  not  exoner- 
ated individually  for  the  debts  consequent  on  it,  unless  he 
seasonably  sells  out  or  withdraws  as  a  member.^  So,  stock- 
holders of  a  national  bank  are  liable  to  be  assessed  equally 
and  ratably  to  the  extent  of  their  statutory  liability  for  all 
debts  existing  while  they  hold  stock  and  before  they  make  a 
yalid  transfer  of  it.' 

S  8222.  Transferee  Succeeds  to  Blgrbts  and  liiabilitlea  of 
Transferor.  —  The  transferee  succeeds,  not  only  to  the  rights, 
bat  also  to  the  liabilities,  of  the  transferor;*  he  is  bound  to 
pay  the  unpaid  purchase-money  of  the  shares  as  it  shall  be 
called  for  by  the  directors;^  he  is  answerable  in  an  action  of 
oimmpn^  or  under  the  codes  of  procedure  in  an  action  of  the 
like  nature,  for  unpaid  installments  due  thereon,  the  calls  for 
which  are  made  since  the  transfer;*  and,  in  the  event  of  the 


^;  ••  e.  6  Cent.  L.  J.  124;  s.  o.  af- 
firmed, 103 IT.  8. 800;  Jackson  v.  Sligo 
<&c  Go.,  1  Lea  (Tenn.)>  210;  Merri- 
mie  Mining  Ck>.  v.  Levy,  54  Pa.  St. 
227;  1.6.98  Am.  Dec.Od?;  Billings  v. 
BoliiBam,  94  N.  T.  416;  Savage  v. 
Putnam,  S2  Barb.  (N.  T.)  420 ;  Tucker 
V.  Gilmaii,  121  N.  T.  189;  «.  c.  80 
N.  T.  8t  Rep.  089;  24  N.  E.  Rep. 
302;  Billings  v.  Robinson,  28  Hun 
(N.T.)tl22;  Stewart  v.  Walla  Walla 
Printiag  <!cc.  Oo.  (Wash.  Ter.),  20 
Pac  Bep.  005.  Contra:  Moss  v.  Oak- 
ley, 1  Hill  (N.  Y.),  206 ;  Bond  v.  Ap- 
pletoQ,  8  Mass.  472;  «•  e.  5  Am.  Dec. 
Ul;  Williams  v.  Hanna,  40  Ind.  636. 

'  Sumner  V.  Marcy,  3  Wood.  &  M. 
(IJ.  B.)  106. 

*  YooBg  V.  Wempe,  40  Fed.  Rep. 
S54. 

'  HaU  «.  United  States  Ins.  Ck>.,  5 
^  (Hd.),  4S4;  Hartford  Ac.  R.  Oo. 
V.  Boonnan,  12  Oonn.  538;  Mann  «. 
Curie,  2  Barb.  (N.  T.)  294 ;  Oowles 
t-OromireU,  26  Barb.  (N.  Y.)  418; 
West  Philadelphia  Oanal  Oo.  v.  Innes, 
IWbttt  (Pa.)  196;  Merrimac  Min. 


00.  V.  Bagley,  14  Mich.  601;  Merri- 
mac Min.  Oo.  V.  Levy,  64  Pa.  St.  227 ; 

1.  c.  93  Am.  Dec.  097 ;  Bend  v.  Sus- 
quehanna Bridge  Oo.,  0  Har.  dc  J. 
(Md.)  128;  $.  t.  14  Am.  Dec  201; 
Shickle  v.  Watts,  94  Mo.  410;  Oiti- 
zens'  Ac.  Say.  Bank  v.  Gillespie,  116 
Pa.  St.  604;  «.  c.  9  Atl.  Rep.  73;  7 
Oent.  Rep.  523;  Bell's  Appeal,  116 
Pa.  St.  88;  «.  c.  2  Am.  St.  Rep.  632. 

*  Aug.  &  A.  Oorp.,  §  684;  Redf.  on 
Rys.,  §  63;  Hartford  &c.  R.  Oo.  v. 
Boorman,  12  Oonn.  630;  Hudders- 
field  Oanal  Oo.  v,  Buckley,  7  Term 
Rep.  so.  That  the  purchaser  takes 
the  shares  eum  anere,  see  Oampbell  v. 
American  Xylonite  Oo.,  3  N.  Y.  Supp. 
822;  B.  c.  56  N.  Y.  Super.  Ot.  602. 

*  Huddersfield  Oanal  Oo.  v.  Buck- 
ley, 7  Term  Rep.  80;  Bend  v.  Susque- 
hanna Bridge  Oo.,  0  Har.  &  J.  (Md.) 
128;  «.  e.  14  Am.  Dec  281;  Webster 
V.  Upton,  91  17.  S.  06;  Aug.  dc  A. 
Oorp.,  i  534;  Hartford  &c.  R.  Oo.  v. 
Boorman,  12  Oonn.  530;  Merrimac 
Min.  Oo.  V.  Bagley,  14  Mich.  501. 
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insolvency  of  the  corporation,  be  is  liable  to  contribute  to 
the  payment  of  its  debts,  in  like  manner  as  if  be  were  an 
original  subscriber,^ — subject  to  exceptions  in  particular 
instances  where  the  original  subscribers  are,  notwithstand- 
ing, liable  by  charters  or  general  statutory  provisions.*  The 
ground  most  usually  taken  by  the  courts  in  support  of  this 
conclusion  is  that  when  the  transferee  is  accepted  by  the  cor- 
poration, and  the  shares  are  transferred  to  him  on  its  books, 
he  comes  into  privity  with  the  corporation,  and,  with  its  con- 
sent, takes  the  place  and  assumes  the  liabilities  of  the  trans- 
feror, so  that  there  is  a  species  of  novation^ 

§  8223.  exception  in  Favor  of  Bona  Fide  Pnrcbasers  of 
Shares  Wlilch  Purport  to  be  Paid  Up.  —  As  already  seen/ 
an  exception  to  the  foregoing  rules  exists  in  favor  of  the  bona 
fide  purchaser  of  shares  which  are  issued  by  the  company  as 
having  been  fully  paid.  A  transferee  of  shares  which  pur- 
port on  their  face  to  be  paid  up,  who  takes  them  for  value  in 
the  ordinary  course  of  business,  without  notice  of  the  fact 
that  they  are  subject  to  future  calls  for  any  unpaid  balance, 


*  Webster  v.  TTpton,  91  U.  8.  66; 
DePaas'B  case,  4  DeGex  &  J.  544; 
Qeipe^s  Executor'!  case,  2  DeGex, 
M.  dc  G.  662;  Mann  v,  Carrie,  2 Barb. 
(N.  Y.)  294;  BeLl'a  Appeal,  116  Pa. 
St.  8S;  «.  c.  2  Am.  St.  Rep.  632. 

*  Bell'fl  Appeal,  mpra, 

*  Webster  «.  Upt<xi,  91  TJ.  S.  65, 
where  the  doctrine  is  clearly  stated 
by  Mr.  Justice  Strong;  Alien  v. 
Montgomery  B.  Oo.,  11  Ala.  437,  461 ; 
Pafaner  v.  I^wrence,  8  Sand.  (N.  Y.) 
161.  See,  also,  Oowles  v.  Oromwell, 
25  Barb.  (N.  Y.)  413;  Stewart  v. 
Walla  Walla  Print.  Ac  Oo.  (Wash. 
Ter.),  2ePac.  Bep.  606 ;  Upton  «.Han»- 
broQgh,  3  Bias.  (IJ.  S.)  417.  So,  it 
has  been  held  that  if  the  unpaid  por- 
tien  of  the  nibseriptiUm  has  been  «^ 
cured  by  a  mortgoffe,  and  the  president 
and  directors  accept  a  nets  mofi^foffe 
from  the  transferee,  this  releases  the 
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tranMeror.    Haynes  fi.  Pafaner,  18  La. 
Ann.  240.    As  hereafter  stated  (jkmI, 
$  8225),  there  is  an  exceptional  nds  in 
Pennsylvania,  but  that  court  has  ap- 
plied the  general  rule  of  the  above 
text  in  construing  a  Midiigan  stat- 
ute.   Merrimac  Wn^  06..  v.  Lery,  54 
Pa.  St.  227;  i.  c.  08  Am.  Dee.  697; 
distinguishing   Delaware  <&c  Quial 
Go.  V.  Sansom,  1  Binn.  (Pa.)  70,  and 
Palmer  v.  Bidge  Min.  Oow,  84  Ph.  St. 
288.    In  Franks  Oil  Oo.  v.  McOleary, 
63  Pa.  St.  817,  319,  it  is  remarked 
that   Merrimac   Min.   Oo.  «.  Levy, 
supraj  was  decided   on  a  Michigan 
(diarter,  and  that  the  court  oonfiid- 
ered  itself  bound  by  the  decisLcms  of 
the    supreme   court  of  that  Stats. 
That  is  true;  but  the  case,  neverthe- 
less, is  sound  in  all  its  ezpositMBUi  of 
law. 

*  ^nfSy  1 1680,  it  teg. 
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is  not  liable  for  any  unpaid  balance  which  may,  in  fact,  be 

due  upon  them.'    The  reason  is  that,  the  corporation  having 

issued  the  shares,  with  a  representation  that  they  are  paid  up, 

or  with  what  is  tantamount  to   such  a  representation,  no 

agreement  can  be  implied,  on  the  part  of  the  prior  holder  or 

the  corporation,  that  the  prior  holder  is  to  make  any  further 

payment  in  respect  of  them.'    The  same  rule  has  been  held 

to  obtain  where  the  certificate  is  siUni  as  to  whether  or  not 

the  shares  have  been  fully  paid  for.     In  such  a  case  it  has 

heen  admitted  that  *^  the  question  is  a  perplexing  one  as  to 

whether  the  purchaser  of  such  shares  is  bound,  at  his  peril, 

to  make  inquiry,  or  whether  he  is  not  protected  by  the  want 

of  notice."  •    The  author  has  ventured  *  to  doubt  the  propriety 

of  a  rule  which  puts  it  into  the  power  of  the  managers  of  a 

corporation,  by  the  simple  device  of  issuing  to  the  original 

nominees  certificates  where  the  shares  have  not  been  paid  for, 

and  allowing  them  to  transfer  the  same  to  bona  fide  takers,  to 

go  before  the  public  with   the  appearance  of  having  a  large 

paid-up  capital,  when,  in  fact,  their  capital  is  a  mere  shelL 

8  3224.  Contrary  Bole .  under  Exceptional   Charters  and 

Btatates.  —  Charters  and  statutes  have  been  enacted  which 
1>7  their  terms  create  an  exceptional  rule  under  which  the 
stockholder  continues  liable  even  after  he  has  transferred  his 
shares.'  Thus,  the  provision  of  a  Louisiana  railroad  charter, 
to  the  effect ''  that  no  transfer  of  stock  shall  exempt  the  party 
transferring  it  from  the  obligation  of  paying  installments 
afterwards  called  for,  until  fifty  per  cent  on  each  share  shall 
have  been  paid,"  exempted  from  liability  to  the  company  only 
those  who  have  transferred  their  share  of  stock  after  the  pay- 
ment of  fifty  per  cent  on  each  share,  made  before  the  install- 

^  West  NashYiUe  Planing  HiU  Oo.  v.  NashvUle  Say.  Bank,  S6  Tsnn.  263; 

t.  NaahTille  Sav.  Bank,  86  Tenn.  252;  «.  c.  6  Am.  St.  Rep.  835. 
»*e.  6  Am.  St.  Rep.  885;  Wintring-         •  West  Naahyille  Planing  MiUOo. 

>^f .  KQ8enthal,25  Hun  (K.Y.)>  580 ;  «.  NaahviUe  Say.  Bank,  tupra. 
jQham  «.  Lailin,  5  DUL  (XT.  S.)  65.         «  ArOe,  k  1682. 
Oompare  Roesv.  KeUy,  86  Minn.  88.  *  Worran  «.  Jndson,  5  Barb.  (N.T.> 

'  Weti  Naahyille  Planing  MiU  Oo.  210;  JiaMm  «.  Force,  80  Qa.  09. 
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ments  had  matured  and  payment  had  been  demanded.^  Such 
a  provision  was  also  found  in  the  charter  of  an  Illinois  bank- 
ing corporation,  viz.:  ''  Each  stockholder  shall  be  liable  to 
double  the  amount  of  stock  held  or  owned  by  him,  and  for 
three  months  after  giving  notice  of  transfers/'  etc.  It  was 
held  that  the  intention  of  this  act  was  to  charge  the  stock- 
holders with  every  debt  made  by  the  corporation  while  they 
held  stock,  and  during  three  months  after  notice  that  they 
had  transferred  the  same;  and  that  actions  against  them  were 
not  barred  because  not  brought  within  that  period  after  they 
ceased  to  be  stockholders.^  Such,  also,  was  the  rule  under 
the  General  Law  of  Pennsylvania  of  February  19,  1849,  relat- 
ing to  railroad  companies,  the  seventh  section  of  which  pro- 
vided that  no  transfer  should  have  the  effect  of  discharging 
any  of  the  liabilities  incurred  by  the  owners  thereof.*  And  in 
general,  if  the  eonatitutian  of  the  company  provides  that  trans- 
ferors shall  continue  liable  for  obligations  of  the  company 
accruing  prior  to  their  transfer,  they  continue  liable,  accord- 
ingly, until  the  statute  of  limitations  has  run  in  their  favor.* 

§  3225.  Exceptional  Bale  in  Pennsylvania.  —  Not  alone  under 
the  General  Railroad  Law  of  Pennsylvania  alluded  to  in  the  preceding 
section,  but  as  a  general  theory  of  law  applicable  to  other  corpora- 
tions, it  is  held  in  that  State  that  liability  for  unpaid  installments 
of  capital  stock  continues  with  the  transferor,  and  is  not  shifted  to 
the  transferee  so  as  to  render  him  liable  therefor,  in  the  absence  of  a 
provision  in  the  charter  or  governing  statute  making  a  different  rule/ 
Tliere  are,  however,  cases  in  that  State  which  recognize  the  common- 
law  rule  that  the  burden  passes  with  the  benefit.  Such  was  the  case 
in  respect  of  the  shareholders  of  a  canal  company  specially  char- 
tered, where  A.,  one  of  the  subscribers,  transferred  his  shares  to  B., 
and  the  latter,  after  installments  had  been  called  for,  but  before  they 

»  Vicksburg  Ac.  E.  Oo.  v.  McKeen,  81  Id.  489 ;  Hays  v.  Pittsburgh  Ac  B. 

14  La.  Ann.  735.  Oo.,  88  Id.  81 ;  Oass  v.  Pittsbmgh  Ac 

*  HuU  V.  Burtis,  90  111.  213.  B.  Oo.,  80  Id.  81. 
'  Some  of  the  cases  decided  under         *  Helby's  case,  L.  R.  2  Eq.  167. 


this  statute  were  the  following :  Htts-         * /Mesaersmith    «•     Shaton    Sav. 

burgh  Ac  B.  Oo.  v.  Olarke,  29  Pa.  St.  Bank,  96  Pa.  St.  440 ;  Palmer  v.  Bidge 

146;  Graf!  «.  Httsborgh  Ac.  R.  Oo.,  Mining  Oo.,  84  Pa.  St.  288. 
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were  payable,  trausferred  them  to  C,  on  the  books  of  the  company. 
C.  agreed  to  the  transfer  before  it  was  made,  but  never  gave  personal 
notice  of  acceptance  nor  called  for  the  certificates.  Here  it  was 
held  that  B.  was  not  liable  for  installments  due  after  the  date  of  his 
transfer.^ 

S  8226.  Exceptional  Bole  in  Ohio.  —  An  exceptional  rule  was 
established  in  Ohio  by  the  decision  of  a  divided  court,  three  judges 
against  two.     The  question  arose  under  the  following  constitutional 
provision  and  statute:  ''Dues  from  corporations  shall  be  secured 
by  BQch  individual  liability  of  the  stockholders  and  other  means 
as  may  be  prescribed  by  law;   but  in  all  cases  each  stockholder 
shall  be  liable,  over  and  above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  a  further  sum  at  least  equal  in 
amount  to  such  stock." '    ''  All  stockholders  of  any  railroad,  turn- 
pike, or  plank-road,  magnetic  telegraph,  or  bridge  company,  or  any 
joint-stock  company,  organized  under  the  provisions  of  this  act, 
shall  be  deemed  and  held  liable  to  an  amount  equal  to  their  stock 
subscribed,  in  addition  to  said  stock,  for  the  purpose  of  securing 
the  creditors  of  such  company,  and  the  trustees  or  directors  of 
every  society  or  association  incorporated  under  section  66  of  this 
act  shall  be  deemed  and  held  individually  liable  for  all  debts  con- 
tracted by  them  for  their  respective  societies  or  associations.'    It 
is  perceived  that  the  constitutional  provision  is  substantially  simi- 
lar to  many  existing  in  other  States,*  and  that  there  is  nothing  in 
it  which  requires  a  peculiar  construction.     It  is  also  perceived  that 
the  statute  has  two  branches,  —  one  relating  to  the  liability  of  stock- 
holders, and  one  to  the  liability  of  directors;  that  the  part  relating 
to  the  liability  of  stockholders  does  not  specify  for  what  particular 
debts,  having  regard  to  the  date  when  contracted,  the  stockholders 
are  to  be  held  personally  liable;  while  that  relating  to  the  liability 
of  directors  does  provide  that  they  shall  be  held  ^*  individually  liable 
for  all  debts  eaniracted  by  them/^  etc.    The  natural  meaning  of  the 
clause  relating  to  stockholders  —  and  that  would  be  in  accordance 
vith  the  interpretation  placed  by  most  other  courts  on  similar  stat- 
utes—  would  be,  that  those  stockholders  are  individually  liable  who 


*  West   Philadelphia    Canal     v.         *  Const.  Ohio,  art.  13,  {  3. 
Innes,  3  Whart.  (Pa.)  198.    See,  also,         *  Swan  &  C.  Ohio  Stat.,  310;   4 

Ete  Glen  Iron  Works,  13  Phila.  (Pa.)  Ourwen  Ohio  Stat.,  2582. 
479.  •  Ante,  i  2096. 
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art  8tockhold«r0  at  the  time  the  corporation  ceases  to  be  a  going 
eonoern.^    This  is  the  well-known  rule  with  regard   to   national 
banh^  where,  aa  under  the  statutee  of  Ohio»  the  double  liabilitj  is 
worked  out  through  a  proceeding  in  equity.    But  a  majority  ol  the 
Supreme  Court  of  Ohio  took  the  view  that  the  liability  imposed 
upon  the  stockholders  (excluding  that  imposed  upon  the  directors) 
attaches  in  favor  of  creditors  against  the  stockholders  who  were 
such  at  the  time  when  the  debt  was  contracted  or  the  liability  in- 
curred by  the  corporation.    Having  held  so  much,  the  conclusion 
naturally  followed  that  a  shareholder,  who  was  such  at  tho  time 
the  debt  was  contracted,  could  not  discharge  the  liability  by  trans- 
ferring  his  shares  to  another,  •-*  and  this  without  reference  to  the 
question  whether  he  was  to  be  deemed  a  principal  debtor  or  a 
surety  or  guarantor.     The  creditor  has  extended  credit  to  the  cor- 
poration on  the  faith  of  his  being  answerable  for  it  if  the  eorporar 
tion  should   fail  to  pay  it.     From  a  liability  so  fixed,  even  the 
Legislature  could  not  release  him,  because  that  would  impair  the 
obligation  of  a  contract; '  and  much  less  could  he  release  himself 
by  transferring  his  shares  to  another,  whether  that  other  were  sol- 
vent or  insolvent    A  majority  of  the  Ohio  court,  therefore^  oon* 
eluded  that  after  such  liability  attaches,  (he  stockholder  ie  not 
discharged  by  the  subsequent  assignment  or  transfer  of  hia  shares; 
but  the  successive  assignees  or  holders,  by  accepting  the  shaiea  and 
the  benefits  arising  from  them,  impliedly  undertake  to  iademnify 
or  discharge  the  assignor  from  the  liability  which  has  attached  te 
him  while  holding  them.    Then  followed  two  other  correlative  ooo- 
clusiona.     One  was,  that  in  a  suit  by  creditora  to  enforce  suok 
liability  against  the  stockholders  of  an  insolvent  corporation,  the 
existing  stockholders  are  severally  chargeable  with  the  payment  of 
such  liability.    The  other  was,  that  if,  by  reason  of  insolvency,  the 
amount  due  from  any  stockholder  is  not  collectible,  the  assignor 
of  his  shares,  up  to  the  time  the  liability  attaches,  may  be  charged 
with  the  insolvency.*    These  holdings  prepared  the  way  for  the 


>  AnU,  i  8170;  pott,  i  3343« 

>  Hawthorne  «.  Oalel,  2  WslL 
(U.  S.)  10;  anUj  $8040. 

'  Brown  «•  Hitchcock,  86  Ohio  St. 
657.  Mcllvaiiie  and  Johnson,  JJ.  dis- 
sented. In  their  view — and  this  is 
the  common  view  of  soch  statutes--* 
the    liability    attaches    (saving,    of 
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eourse,  the  case  ol  fraudulent  ooavsj- 
ances  of  shares  to  escape  liabilityi 
and  other  possible  cases)  only  to  those 
who  were  shareholders  at  the  time 
of  the  commencement  of  pioeeediDfiis 
to  wind  up  the  corporation  and  cbsi^e 
the  stockholders.  AnU^i  8060,  et  nq- 
The  decision  of  the  majority  was  fo^ 
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decision  of  a  questioti  which  aiose  in  a  sabaequent  case,  which  iB 
(fans  formulated  in  the  official  syllabus:  '*A  stockholder  who,  in 
good  faith,  sells  and  transfers  his  stock  to  one  who  afterwards 
becomes  insolvent,  is  liable  to  creditors  of  the  corporation  for  such 
portion  only  of  the  debts  existing  while  he  held  the  stock,  and  re- 
raaining  due  (not  in  excess  of  the  amount  of  stock  assigned),  as  will 
be  equal  to  the  proportion  which  the  capital  stock  assigned  by  him 
bears  to  the  entire  capital  stock  held  by  sol  rent  stockholders  within 
kbe  jorisdictioni  liable,  in  respect  of  the  same  debts,  to  be  ascertained 
It  the  time  judgment  is  rendered.''  ^    It  is  thus  seen  that  the  inter- 
pretation which  the  Ohio  court  put  upon  their  statute  gives  to  a 
creditor,  in  case  the  shares  have  been  transferred  subsequently  to 
the  contracting  of  his  debt,  a  greater  security  than  he  would  have 
in  case  they  had  not  been   so  transferred,  —  that  is  to  say,  the 
bolder,  at  the  time  the  proceedings  are  instituted  to  charge  the 
stockholders,  becomes  primarily  liable,  as  between  himself  and  his 
transferor,  in  respect  of  such  debt,  though  secondarily  liable  as 
between  himself  and  the  corporation;    and  that,  if   he  cannot, 
bj  reason  of  insolvency,  respond,  his  transferor,  who  was  a  stock- 
bolder  when  the  debt  was  created,  must  respond.    Such  we  under- 
stand to  be  the  effect  of  the  decision  of  that  court  in  a  case  where, 
in  a  proceeding  in  equity  to  charge  the  stockholders  of  an  insolvent 
eorporation,  the  district  court  found  that  three  of  them  were  not 
owners  of  their  shares  at  the  time  when  the  indebtedness  to  the 
plaintiff  accrued,  and  thereupon  gave  judgment  for  them,  holding 
that  they  were  not  liable  to  an  assessment,  as  the  other  shareholders 
were.    But  the  Supreme  Court  held  that  the  finding  that  they  were 
not  owners  of  their  shares  at  the  time  when  the  indebtedness  of  the 
corporation  to  the  plaintiff  accrued,  did  not  authorise  a  judgment 
for  them.     **  If  the  finding  had  been,  that  the  stock  they  held  when 
the  action  was  commenced  had  not  been  sold  by  the  corporation 
until  after  the  debt  of  the  plaintiff  had  accrued,  the  judgment 


lowed  after  there  had  been  a  change 
mone  of  the  five  judges  of  the  court, 
—Judge  Spear  having  succeeded 
Judge  Atherton, — and  without  any 
opreofed  dissent.  Mason  v.  Alex- 
ander, 44  Ohio  SU  SIS.  This  last  case 
oapedally  reafEbrms  the  propontion  of 
the  {ormer  case,  that  if,  by  veaecsi 
of  inflolTODcy  or  non-residence,  the 


amount  due  from  any  stockholder  is 
not  collectible,  the  assignor  of  the 
stock  up  to  the  time  the  liability 
attached  may  be  chaiged  with  the 
deficiency. 

^  Harbold  e.  Stobart,  46  Ohio  St. 
897 ;  «.  c.  16  Am.  St.  Rep.  61S ;  21  Ohio 
L.  J.  407;  9.  c.  21  Cent.  L.  J.  110;  21 
N.  £•  Bep.  6S7. 
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would  have  be«n  proper.  If  the  stock  held  bv  these  defendants 
had,  before  the  debt  accrued  to  the  plaintiff,  been  sold  hy  the  cor- 
poration, and  they  afterwards  became  the  owners  of  it,  they  would 
be  primarily  liable  to  the  creditors  of  the  corporation."  ^  It  is  also 
perceived  that  the  interpretation  thus  put  by  the  Ohio  court  upon 
their  constitutional  provision  and  statute  imposes  on  the  stockhold- 
ers, who  are  such  at  the  time  of  the  suspension  of  the  corporation, 
a  more  onerous  liability  than  that  which  is  held  to  rest  upon  stock- 
holders in  national  banks,  in  this  particular,  —  that  each  stock- 
holder's ratable  contribution  is  stated  upon  the  basis  of  the  solvent 
stockholders,  thus  making  the  solvent  answer  for  the  insolvent; 
whereas,  the  contrary  is  the  rule  under  the  National  Banking  Act.' 

§  8227.  Under  Virginia  Code  Both  Transferor  and  Trans- 
feree Liable.  —  By  the  code  of  Virginia  it  is  provided  that  **  no 
stock  shall  be  assigned  on  the  books  without  the  consent  of  the  com- 
pany, until  all  the  money  which  has  become  payable  thereon  has 
been  paid;  and  on  any  assignment  the  assignee  and  assignor  shall 
each  be  liable  for  any  installment  which  may  have  accrued,  or 
which  may  thereafter  accrue."*  The  same  statute  also  provides 
that  "a  person  in  whose  name  shares  of  stock  stand  on  the  books 
of  a  company  shall  be  deemed  the  owner  thereof,  as  regards  the 
company."*  Under  this  statute  a  transferor  or  assignor  of  shares 
of  stock  is  still  liable  for  unpaid  subscriptions,  whether  the 
installments  accrue  before  or  after  the  assignment.'  Under  it 
one  who  purchases  stock  in  his  own  name,  although  merely  as  a 
broker,  and  immediately  assigns  it,  continues  liable  for  future, 
as  well  as  past,  assessments  upon  the  stock,  though  the  assignee 
becomes  liable  also.'  Although  the  statute  makes  both  the  assignor 
and  the  assignee  of  corporate  stock  liable  for  unpaid  subscriptions, 
a  release  of  one  does  not  necessarily  discharge  the  other,  the  lia- 
bility being  several  and  not  joint.*  Moreover,  under  this  statute  the 
implied  obligation  on  the  part  of  an  assignee  of  such  stock  to  indemr 

^  Bonewits  v.  Van  Wert  County  242;  McKim  v.  Glenn,  66  Md.  479; 

Bank,  41  Ohio  St.  78.  Hawkins  v.  Glenn,  131  U.  S.  319; 

*  Rev.  Stats.  XJ.  8.,^  5161 ;  arUe,  §  294.  Glenn   v.  Priest,  48   Fed.   Rep.  19. 
Compare  poH,  i  9490,  et  seq.  *  McKim  v.  Glenn,  66  Md.  479; 

*  Va.  code  I860,  ch.  57,  i  24.  t.  e.  8  Atl.  Rep.  130. 

«  Ibid.,  $ 25.  V  Glenn  «.  Foote,  86  Fed.  Rep.  824; 

>  Hamilton  v.  Glenn,  85  Va.  901 ;     t.  c.  6  Bail.  &  Corp.  L.  J.  186. 
9  8.  £.  Rep.  129;  t.  c*  13  Va.  L.  J. 
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nify  hi$  immediate  oiiignar  against  calls  sabBequently  made,  which 
ihe  aorignor  is  compelled  to  pay,  exists  only  where  the  assignee  is 
the  holder  of  the  stock  at  the  time  the  call  is  made;  it  does  not 
extend  to  calls  made  subsequently  to  a  transfer  of  the  stock  by  such 
assignee  to  others.* 

§  3228.  Exception  in  Case  of  LiabUity  for  Laborers* 
Wages.  —  Another  exception  has  been  declared  under  a 
statute  such  as  we  have  already  had  occasion  to  consider,^ 
making  shareholders  liable  for  the  wages  of  servants,  labor- 
ers, etc.  It  has  been  held  that  this  liability,  once  fixed,  can- 
not be  divested  by  the  shareholders  who  were  such  at  the  time 
when  the  indebtedness  accrued,  by  transferring  their  shares, 
although  such  transfer  may  have  taken  place  before  the  bring- 
ing of  the  action  to  charge  the  shareholder  individually.  The 
reason  is  that  the  statute  makes  the  wages,  when  they  are 
once  earned,  a  binding  obligation  on  the  part  of  the  share- 
holders, and  this  cannot  be  shifted  from  their  shoulders  with- 
out the  consent  of  the  other  party  to  the  contract.' 


Article  IL    Right  of  Sharbholdbr  to  Divbst  His  Lia- 
bility. 


SvnoH 

5231.  Bight  to  transfer  shares. 

5232.  No  implied  power  to  restrain 

alienation  of  shares. 
3233.  By-laws  restraixuiig  transfers  of 

ahares  void. 
323i  Valid  only  so  far  as  necessary  to 

protect  rights  of  corporation. 

3236.  Distinction  between  by-law  and 

charter  provision  restraining 
ench  alienation. 
3238.  How  as  to  national  banks. 

3237.  Restraining  transfers. 

3238.  By-laws   prohibiting  transfers 

while  transferor  indebted  to 
corporation* 

^  Brinkley  v.  Hambleton,  07  Md. 
J«>;  I.  c.  8  Atl.  Rep.  906;  10  East. 


SsonoN 

82S9.  Interpretation  of  each  regola- 
tions. 

S340.  Not  retroactive. 

S241.  When  purchaser  of  shares 
chargeable  with  notice  of  such 
a  by-law. 

8242.  When  transfers  require  ap- 
proval of  directors. 

82i8.  Usage  that  stock  not  transfer- 
able where  holder  indebted  to 
company. 

8244.  Effect  of  certificate  transferable 

on  its  face. 

8245.  Power  to  impose  such  restraint 

in  the  certiflcate. 

*  AnUy  i  8146,  et  «eg. 

*  Jackson  v.  Meek,  87  Tenn.  69; 
«.  c.  10  Am.  St.  Rep.  620,  622. 
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StunoB 

3246.  Statutory  lien  of  «  corporation 
upon  its  shares. 

8247.  Lien  created  by  articles  of  incor- 
poration. 

3248.  Effect  and  extent  of  such  lien. 


Bbctiok 

8249.  Effect  of  such  a  lien  apoa  In* 
dorsers  and  sureties. 

S250.  Waiver  of  this  lien  by  the  cor- 
poration* 


§  8231.  Bight  to  Transfer  Shares.  — The  leading  differ- 
ence between  a  corporation  or  joint-stock  company  and  a 
simple  partnership  discovers  itself  in  the  fact  that  the  mem- 
bers of  the  former  may  freely  transfer  their  shares  to  strangers, 
introducing  the  latter  in  their  stead;  ^  whereas,  if  a  member 
of  a  simple  partnership  sells  out  his  interest,  this  amounts  to 
a  dissolution  of  the  firm.^  Shares  of  stock  in  a  corporation 
are  personal  property.*  The  ju«  disponendi  is  essential  to  the 
very  notion  of  property.  The  general  rule,  subject  to  qualifi- 
cations growing  out  of  the  peculiar  nature  of  the  property, 
and  others  founded  in  the  governing  statute  or  constitution 
of  the  company,  is,  that  a  shareholder  may  freely  transfer 
his  shares  to  any  other  person  capable  of  making  or  taking  a 
a  contract,  thus  introducing  the  latter  as  a  member  of  the 
corporation  in  his  stead.^ 


^  AnUy  §  2300,  et  %eq. ;  Allen  v.  Mont- 
gomery R.  Co.,  II  Ala.  4S7, 451 ;  Over- 
seers V.  Sears,  22  Pick.  (Mass.)  122, 
181;  Oole  v.  Ryan,  62  Barb.  (N.  Y.) 
168;  Brightwell  «.  Mallory,  10  Yerg. 
(Tenn.)  196;  Weston's  case,  L.  R.  4 
Oh.  20;  Johnson  v.  Laflin,  6  Dill. 
(U.  S.)  75;  «.  c  6  Cent.  L.  J.  124; 
Gilbert's  case,  L.  R.  5  Oh.  559.  See 
Bank  of  Attica  v.  Manufacturers'  Jbc 
Bank,  20  N.  Y.  501. 

'  Middletown  Bank  «.  Magill,  5 
Conn.  28,  68.  On  the  subject  of  the 
right  of  lien  of  a  corporation  upon  its 
shares,  see  anU^  k  2317 ;  also  11  Am. 
Dec.  581,  note. 

»  Ante,  k  1066. 

*  Bank  of  Attica  v.  Manufacturers' 
<&c  Bank,  20  N.  Y.  501 ;  Bent  v.  Hart, 
10  Mo.  App.  14S,  147 ;  Waltham  Bank 
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9.  Waltham,  10  Met.  (Mass.)  384; 
Hutchins  v.  SUte  Bank,  12  Met 
(Mass.)  421 ;  Wheelockv.  Moulton,  15 
Vt.  519;  Isham  v.  Bennington  Iron 
Oo.,  19  Vt.  230;  Arnold  «.  Rugglea,  1 
R.  I.  165;  Denton  «.  livingston,  9 
Johns.  (N.  Y.)  96;  6  Anu  Dec.  264; 
Gilpin  V.  Howell,  5  Pa.  St.  41 ;  «.  6. 
45  Am.  Di'C.  720;  Slaymaker  v.  Bank 
of  GettyslHirg,  10  Pa.  St.  873;  Stete 
V.  Franklin  Bank,  10  Ohio,  91;  Johns 
V.  Johns,  i  Ohio  SU  350;  ^Heart  «. 
State  Bank,  2  Dev.  £q.  (N.  0.)  Ill; 
Planters'  <&  Merchants'  Bank  «i 
Leavens,  4  Ala.  758;  Union  Bank  v. 
State,  9  Yerg.  (Tenn.)  490;  Bright- 
well  V.  Mallory,  10  Yerg.  (Tenn.) 
196.  For  an  HhutraHve  com  turning 
upon  the  question  of  this  rights 
Bent  V.  Hart,  10  Mo.  App.  143. 
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§  3232.  Ko   Implied    Power    to    Bestndii    Alienation    of 
Shareg.  —  It  follows  that  a  corporation  cannot  restrain  one  ol 
itsinembers  from  transferring  his  shares,  unless  the  Ijegisla- 
tare  has  given  it  power  so  to  do,  or  unless  the  members  them- 
selves have  clothed  it  with  such  power  in  the  by-laws  or 
other  governing  instrument.     In  England  this  power  may  be 
exercised  by  the  corporation,  through  its  directors  or  other 
officers,  where  it  is  given  by  the  deed  of  settlement  or  other 
constating  instrument;  but  an  American  court  has  gone  so 
far  as  to  hold  that  a  by-law  of  a  bank  prohibiting  the  transfer 
of  its  stock  is  void  as  in  restraint  of  trade.^     But  it  would,  no 
doabti  be  competent,  in  the  absence  of  any  element  of  estoppel 
in  favor  of  creditors,  for  all  the  members  of  a  corporation  to 
agree  that  no  member  should  be  permitted  to  withdraw  from 
the  concern  without  consent  of  the  others,  for  this  would  be 
nothing  more  than  to  assume,  by  universal  consent,  one  of 
the  incidents  of  a  partnership.     But  it  has  been  held  that  the 
power  to  regviate  the  transfer  of  shares,  conferred  by  the  by^ 
kwi  of  a  corporation  upon  its  directors,  does  not  enable  them 
to  Hstrain  such  transfers  altogether,  even  to  an  insolvent.'    It 
may  be  laid  down  as  entirely  clear  that  if  the  corporation  has 
BO  lien  upon  or  interest  in  the  shares  at  the  time  when  the 
attempted  transfer  is  made,  such  transfer  is  good  between  the 
parties,  and  the  company  cannot  rightfully  object  to  the  same 
or  refuse  to  register  the  same  on  its  books.' 

§  3233.  By-laws  BeBtrmininsT  Transfers  of  Shares  Void.  — 

The  right  of  alienation  being  an  incident  of  property,  a  6y- 
i^  of  a  bank  prohibiting  the  alienation  of  its  stock,  or  put« 
^^^  restrictions  thereon,  has  been  held  void,  as  being  in 
Aroint  of  trade.*    This  is  in  accordance  with  the  doctrine 

'  Moore  «.  Baak  ol  Oommerce,  52  For  a  learned  note  on  the  subject  ol 

'^^,  the  power  ol  corporations  to  prohibit 

'Ohoutean  Spring  Co.  v*  Harris,  transfers  olthdr  shares,  with  the  dta- 

1^  Ho.  382.     See,  also,  DriscoU  «.  tion  ol  many  cases,  chiefly  English, 

^  Bradley  Man.  Co.,  36  N.  Y.  see  16  Am.  &  Eng.  Corp.  Gas.  674. 
H.(H.  488;  ante,  §4 1028, 1082.  *  Moore  v.  Bank  ol  Commerce,  62 

'  People  V.  Crockett,  9  Cal.  112.  Mo.  S77;  anU,  i  1028. 
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laid  down  by  the  English  Court  of  Appeal  in  Chancery,  re* 
versing  Lord  Bomilly,  M.  K  It  was  there  held  that  the 
directors  of  a  company  have  no  discretionary  power,  inde- 
pendently of  powers  expressly  given  them  by  the  articles  of 
association,  to  refuse  to  register  a  transfer  which  has  been 
bona  fide  made.  Therefore,  where  a  transferee  gave  au  address 
at  which  he  was  only  an  occasional  visitor,  it  was  held  that 
the  directors  were  bound  to  register  the  transfer,  although  the 
company  was  at  the  time  in  difficulties,  and  the  shares  were 
sold  by  the  transferor  in  order  to  get  rid  of  his  liabilities.^ 
So,  a  by-law  which  required  the  consent  of  all  the  stock- 
holders to  a  transfer  of  the  shares  of  a  member  has  been  held 
void  as  against  public  policy^  even  where  the  stockholders  were 
originally  copartners,  and  the  one  attempting  to  transfer  his 
stock  voted  for  such  by-law.* 

§  8234.  Valid  Only  so  Far  as  Necessary  to  Protect  Rlgrhts 
of  Corporation.  —  Other  courts  hold  that  by4aw8  of  corpora- 
tions restraining  the  transfer  of  shares  are  only  valid  in  so 
far  as  they  operate  to  protect  the  rights  of  the  corporation  in 
respect  of  the  shares;  they  are  not  valid  where  they  merely 
interfere  with  the  rights  of  third  persons.*  When,  therefore, 
the  president  of  a  bank,  who  was  a  swrety  upon  the  note  of  an 
insolvent  stockholder  to  a  third  person,  took  an  asBignment  of 
the  stock  of  such  stockholder  for  his  indemnity,  and  the  stock- 
holder was  at  the  time  also  indebted  to  the  bank, — it  was  held 
that  as  the  corporation  had  no  express  lien  upon  the  shares 


^  VTeston's  case,  L.  R.  4  Oh.  20. 

>  In  re  Klaus,  67  Wis.  401 ;  «.  e. 
29  N.  VT.  Rep.  682;  26  Am.  L.  Reg. 
(N.  B.)  9S.  See,  also,  as  to  national 
banks,  Feckheimer  v.  National  Exch. 
Bank,  79  Va.  80.  But  see  arUe,  $  1032. 
For  stronger  reasons  a  mere  rule  of 
the  board  of  directors  of  a  corpora- 
tion prohibiting  the  transfer  of  shares 
by  its  members  when  they  are  in- 
debted to  the  corporation,  which  rule 
does  not  have  in  law  the  effect  of  a 
by-law,  and  is  not  filed  as  such  with 
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the  Secretary  of  State,  as  is  required 
by  statute,  and  which  is,  moreover, 
unknown  to  the  purchaser  of  shares, 
is  not  binding  upon  him;  and  not- 
withstanding such  rule,  if  the  corpo- 
ration refuses  to  transfer  on  its  books 
shares  which  he  has  purchased,  he 
may  maintain  an  action  against  them 
for  the  damagei.  Carroll  v,  Mullan- 
phy  Sav.  Bank,  S  Mo.  App.  249,  254. 
'  Farmers'  te.  Bank  v,  Wasson,  48 
Iowa,  836;  «.  c.  80  Am.  Rep.  898. 
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of  the  insolvent,  and  as  the  law  gives  no  implied  lien,  the 
directors  coald  not  rightfully,  under  such  a  hy-law,  withhold 
their  consent  to  the  transferj  and  that  the  transferee  took  an 
equitable  title.^ 

§  3235.  Disttnction  between  By-law  and  Charter  Provision 
Restraining  sncb  Alienation.  —  Somewhat  in  accordance  with 
this  theory,  a  distinction  has  been  taken  between  a  restraint 
imposed  upon  the  alienation  of  shares  by  a  by-law,  and  such 
a  restraint  imposed  by  the  charter  or  governing  statute  of  the 
corporation, —  with  the  conclusion  that  where  the  restraint  is 
imposed  by  a  by-law  merely,  this  is  to  be  allowed  an  opera- 
tioQ  no  further  than  is  necessary  to  protect  the  rights  of  the 
corporation,  leaving  the  transfer  good  as  between  the  trans- 
feror and  the  transferee;  but  that  where  it  is  prohibited  by 
the  charter  or  governing  statute  under  conditions  named,  that 
prohibition  renders  the  transfer  void  even  as   between  the 
parties  to  it.'    But  whether  this  distinction  is  well  founded 
may  be  doubted,  in  view  of  the  fact  that  statutes  and  charter 
provisions  prohibiting,  expressly  or  impliedly,  the  transfer  of 
shares,  except  upon  the  books  of  the  corporation,  are  gener- 
ally construed  as  enacted  to  protect  the  rights  of  the  corpora- 
tion merely,  to  prevent  such  a  transfer  from  being  good  as 
against  it,  while  leaving  it  good  as  between  the  parties  to  it.' 

§  3236.  How  as  to  National  Banks.  —  Although  two  State 
decisions  may  be  quoted  in  favor  of  the  proposition  that  it  is 
competent  for  a  national  banking  association  to  make  a  by-law 
restraining  the  transfer  of  shares,  without  the  assent  of  the 
directors,  so  long  as  the  stockholder  is  indebted  to  the  bank,^ 
and  although  by  the  express  language  of  the  governing  stat- 
ute "  every  person  becoming  a  shareholder  by  such  transfer 
>hall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 

^  Farmers*  &c.  Bink  v.  Wasson,  48  *  Lockwood    «.    Mechanics'    Nat. 

Iowa,  336;  f.  e.  30  Am.  Bep.  S98.  Bank,  9  R.  I.  SOS;  $.  e.  11  Am.  Rep. 

'O'Brien  «•  OommuigB,  18   Mo.  253;  Young  v.  Vongh,  23  N.  J.  Eq. 

%.  m,  198.  826. 

*  ^,  k  2389. 
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and  liabilities  of  the  prior  holder  of  such  shares,"  ^  —  yet  it  is 
settled  that  no  power  exists  in  such  a  corporation,  either  In 
its  articles  of  association  or  in  its  by-laws^  to  impose  a  lien 
upon  the  shares  of  its  stockholders  to  secure  an  indebtedness 
to  itself.'  It  has  been  held  that  such  a  by-law  is  void,  in  so 
far  as  it  intends  to  secure  the  bank  by  a  lien  upon  the  shares 
of  one  of  its  stockholders  for  a  loan  made  to  him,  as  being  in 
contravention  of  that  section  of  the  statute '  which  prohibits 
such  banks  from  making  loans  on  the  security  of  their  own 
stock.^ 

§  8287.  Restrainlngr  Transfers  when  Shareholders  Indebted 
to  Corporation.  —  Every  corporation  has  power,  within  the 
limits  prescribed  by  its  charter  and  by  the  general  law,  to 
make  regulations  prohibiting  the  transfer  of  shares  by  mem- 
bers who  stand  indebted  to  the  corporation.  Such  regu- 
lations amount  to  nothing  more  than  the  assertion  of  a  species 
of  lien  upon  the  shares  in  favor  of  the  corporation/  and  the 
refusal  of  the  corporation  to  accept  the  credit  of  some  one  else — 
it  may  be  an  irresponsible  person — for  the  credit  which  was 
accepted  when  the  transferor's  subscription  was  received  and 
the  shares  were  issued  to  him.  It  is  no  sound  argument 
against  this  conclusion,  that  such  regulations  are  not  in 
harmony  with  the  general  laws  of  the  State  regulating  the 
transfer  of  personal  property.*  This  conclusion  is  impera- 
tively required  by  the  reason,  upon  which  alone  it  is  possible 
to  uphold  the  doctrine,  that  the  liability  for  the  unpaid  bal- 
ance of  a  share  subscription  follows  the  sharesJ  That  reason 
is  that  there  is  a  species  of  novation  resulting  from  the  con- 
current consent  of  the  transferor,  the  transferee,  and  the  cor* 
poration.  But  the  reason  totally  fails  if  the  corporation  is 
incapable  of  withholding  its  consent. 

^  Rev.  Stats.  U.S.,§  5139.  of  St.  Joseph,  70 Mo. 262;  Mechanici' 

*  AnU,  $  2.319.  Bank  v.  Merchants'  Bank,  45  Mo.  518; 

*  Rev.  Stats.  U.S.,i  5201.  «.  c.  100  Am.  Dec.  SSS. 

^  Feckheimer  v»  National   Exch.         *  St.  Louis  Perpetual  Ins.  Co.  «. 

Bank,  79  Va.  80.  Goodfellow,  iupra;  Mechanics'  Bank 

*  St.  Louis  Perpetual  Ins.  Oo.  «•  «•  Merchants'  Bank,  9upra» 
Ooodfellow,  9  Mo.  149;  Kahn  v.  Bank  *  AnU,  i  8222. 
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g  3288.  By-1»WB  ProhiUitixig  Tnnsfen  wblle  Transferor 
IMebted  to  Corporation.  —  These  are,  therefore,  generally 
upheld  as  valid;  ^  but  whether  they  are  soor  not  would  seem  to 
depend  upon  the  question  whether  the  corporation  has  power, 
tinder  its  charter,  to  make  such  a  by-law.  Cases  are  found  which 
hold  that  the  corporation  has  this  power;  but  the  conclusion  of 
the  court  seems  to  have  been  influenced  by  the  language  of  par- 
ticular statutes  or  charters.'  By-laws  have  been  upheld  provid- 
ing that  if  any  member  becomes  indebted  to  the  company,  his 
stock  shall  be  liable  for  the  debt '  A  charter  provision  that  the 
stock  shall  be  assignable  on  the  books  of  the  bank^  under  such 
regulations  as  the  trustees  shall  establish,  is  held  to  authorize 
a  by-law  that  ^'no  stockholder  shall  be  permitted  to  transfer 
his  stock  while  in  default."*  Under  a  similar  charter  pro- 
vision, a  by-law  has  been  upheld  prohibiting  any  transfer  of 
stock  in  the  company  by  a  person  indebted  to  it,  where  the 
certificates  of  stock  stated  that  the  stock  was  transferable 
OQ  the  books  of  the  company  only  in  conformity  to  the  char- 
ter aud  by-laws.*  A  power  conferred  by  the  charter  to  make 
nt2e«  concerning  the  transfer  of  stock,  and  also  to  make  by-laws, 
bos  been  held  to  extend  to  the  making  of  a  by-law  that  no 
stockholder  shall  sell  his  stock  while  indebted  to  the  com- 
pany.* So,  it  was  held  that  a  corporation,  organized  under  a 
statute  which  authorizes  it  to  make  by-laws  for  "the  manage- 
Di^ntof  its  property,  the  regulation  of  its  afl^airs,'*  and  "the 
transfer  of  its  stock,"  and  which  further  provides  that  the 
stock  of  the  company  "shall  be  transferable  in  such  manner 

>  Avie,  4  2S21. 

'  Weeton  «•  Bear  Biver  d».  Oo.,  5  *  St.  Lonis  Ac.  Ins.  Go.  «.  Qood- 

Cal.  186,  189;  «.  e.  OS  Am.  Dec.  117;  fellow,  9  Mo.  149.    See,  also,  Brent  v. 

People  V.  Crockett,  9  Oal.  112,  115;  Bank  of  Washington,  10  Pet.  (U.  S.) 

^  explained  in  Pendergast  «.  Bank»  596,  615. 
2  Saw.  (U.  8.)  108, 116.  •  M'DoweU  v.  Bank  of  Wilming- 

'  Child  V.  Hudson's  BayCJo.,  2P.  ton,  1  Harr.  (Del.)  27;    Leggett  v, 

^n»<207.    In  aasignees  of  Morgan  Bank  of   Sing  Sing,  24  N.  Y.  283; 

*•  Bank  o!  North  America,  8  Serg.  Yansands  «.  Middlesex  Ck>unty  Bank, 

4^.  (Pa.)  78,  89;  «.  e.  11  Am.  Dec  26  Oonn.  144, 157.    But  the  contrary 

^7^  the  court  speak  of  the  doctrine  view  was  taken  in  Bank  of  Attica  v. 

oi  thiacasQ  as  the  recognized  law.  Manufacturers'   A  Traders'  Bank»  2f> 

*  Goimingham  v.   Alabama    Life  N.  T.  501* 
lu.  Co.,  4  Ala.  652. 
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be  prescribed  by  tbe  by-laws  of  the  company,"  —  lias 
9  make  a  by-law,  providing  that  no  transfer  of  stock 
made  upon  the  books  of  the  corporation  until  after 
ment  of  all  indebtedness  to  the  corporation  due  from 
lOQ  in  whose  name  the  stock  stands  on  its  books.  * 

t9.  Interpretation  of  each  Regulations.  —  A  by-law 
ing  the  transfer  of  shares  while  tbe  holder  is  "  indebted  " 
ompany,  embraces  cases  where  debts  have  been  con- 
but  which  are  not  yet  due  and  payable.  The  word 
ed,"  when  employed  in  a  by-law  or  charter  restraining 
lolder  from  transferring  his  stock  while  indebted  to 
ipany,  is  said  to  apply  as  well  to  debts  to  become  due 
Dse  which  are  actually  due,  and  as  well  to  those  owing 
stockholder  as  surety  or  indorser  as  to  those  in  which 
i  principal  debtor;  since  tbe  time  of  negotiating  a  loan 
leriod  when  the  directors  must  look  out  for  security, 
fact  that  a  borrower  or  indorser  is  a  stockholder  may 
tbem  to  be  less  attentive  in  taking  security  than  they 
se  would  be.*  The  same  interpretation  has  been  put 
by-law  of  a  bank  which  forbade  the  transfer  of  stock 
stockholder  until  he  should  have  discharged  "all  debts 
him"  to  the  association;  this  included  liabilities  not 
at  the  time  of  the  transfer.*  But  by-laws  which  pro- 
it  no  transfer  of  stock  shall  be  allowed  or  valid  so  long 
lOlder  is  in  arrears  to  the  corporation,  or  in  any  form 
i  to  it,  and  by  the  terms  of  which,  arrears  to  the  cor- 
1  are  a  lien  upon  all  stock  held  by  any  stockholder  for 
rity  of  any  debt  owing,  in  any  form,  to  the  corporation 


Bt^^  «.  Bank  of  Stockton,  N.  Y.  283.    One  becoming  the  owner 

.  8.)  108.  of  stock  subject  to  this  Uw,  and  hav- 

ouia  Perpetual  Ins.  Oo.  v.  ing  knowledge  of  the  law,  but  who 

V,  9Mo.  149,  l&4,citii^  Aug-  ;et  omitted  to  give  the  bank  notice  of 

p.  295,  445;  Grant  v.  Me-  his  ownership,  thereby  enabling  his 

Jank,  16  Serg.  4  E.  (Pa.)  vendor  to  have  credit  at  the  bank  as 

also,  Sewall  v.  Lancaster  a  stockholder,  held  hie  stock  subject 

Td.  285,  construing  a  simitar  to  a  lien  for  liabilities  contracted  to 

statute.  tbe  bank  by  his  vendor.    Ibid. 
itt  r.  Bank  of  Sing  Sing,  24 
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by  such  stockholder,  whether  the  same  is  due  or  not  due,  and 
whether  such  liability  was  created  before  or  after  the  issue  of 
the  stock  certificate, — have  been  held  not  to  restrain  the  trans- 
fer of  shares  by  a  shareholder  whose  only  indebtedness  to  the 
corporation  was  a  portion  of  the  subscription  price  of  his  shares 
which  had  not  been  called  for  by  the  directors.  This  conclu- 
Bion  is  rested  in  part  upon  the  propriety  of  construing  the 
bj-law  so  as  to  make  it  harmonize  with  the  general  law  of  the 
State,  which  restrains  the  transfer  of  shares  when  previous 
calls  thereon  have  not  been  fully  paid,  and  also  upon  the  pro- 
priety of  so  construing  it  as  to  give  effect  to  the  term  ''in 
arrears/' — the  court  conceding  that  the  word  "indebted/* 
standing  alone,  is  large  enough  to  embrace  an  uncalled  bal- 
ance due  upon  corporate  shares/ 

§  32iO«  Not  BetroactiTe, —  We  have  already  seen  that  the 
by-laws  of  corporations  are  not  allowed  to  have  a  retroactive 
operation.*  So,  where  the  power  exists  in  the  board  of  direct- 
ors of  a  corporation  to  pass  a  prospective  by-law  providing 
that  no  transfer  of  shares  shall  be  made  by  a  shareholder  who 
is  indebted  to  the  corporation,  yet  such  a  by-law  cannot  be 
made  to  operate  so  as  to  invalidate  a  trapsfer  made  before  its 
fosioge} 

§  8241.  When  Purchaser  of  Shares  Chargeable  with  Notice 
of  such  a  By-law.  —  It  has  been  reasoned  that  a  purchaser  of 
shares  of  an  incorporated  bank  takes  an  equitable  assignment, 
subject  to  the  rights  of  the  bank  under  its  charter,  of  which 
the  assignee  is  bound  to  take  notice,*  This  is  nothing  more 
than  an  application  of  the  principle  that  one  who  buys  per- 
sonal property,  other  than  negotiable  securities,  takes  no 
inore  than  his  vendor  has  to  sell;  but  in  view  of  the  extent  to 
which  later  decisions  have  gone  in  upholding  the  quasi^negoti- 

*  Kahn  v.  Bank  of  St.  Joseph,  70  >  ArUe,  $  1019. 

^0.  282;   difltinguiahing  Pittsburgh  •  People  v,  Crockett,  9  Oal.  112. 

^  K  Oo.  «.  darke,  29  Pa.  St.  146>  *  Fanners'  Bank  of  Maryland  «. 

^^  Iglehart,  6  GUI  (Md.),  60. 
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able  character  of  corporate  share  certificates,^  it  may  be  doubted 
whether  at  the  present  day  they  would  hold  the  same  doctrine. 
But,  however  this  may  be,  there  is  no  difficulty  in  holding 
that  a  purchaser  of  shares  who  takes  with  express  notice  of  such 
an  incumbrance,  although  in  the  form  of  a  by-law  (assuming 
the  same  to  be  valid),  takes  sub)ect  to  the  rights  of  the  cor- 
poration thereunder.^ 

§  324:2.  When  Tranfers  Require  Approval  of  Directors.  — 

The  English  courts  have  held  that  where  the  constitution  of 
the  company  requires  the  approval  of  the  board  of  directors  in 
order  to  the  validity  of  a  transfer,  a  court  will  not  deprive 
them  of  the  right  to  act  upon  the  matter  in  the  first  instance, 
nor  substitute  its  discretion  for  theirs.'  And  where  the  deed 
of  settlement  of  a  banking  company  declared  that  no  person 
should  be  entitled  to  become  a  transferee  of  shares  unless  he 
was  approved  of  by  the  board  of  directors,  it  was  held  that 
the  directors  must  not  exercise  the  power  to  restrain  transfers 
unreasonably,  and  that  they  would  be  controlled  in  this 
respect  by  a  court  of  equity •* 

§  8248.  Usaflre  thftt  Stock  not  Transferable  where  Holder 
iBdebted  to  Company. — It  has  been  held  that,  in  the  absence 
of  a  by-law  or  other  regulation  so  prescribing,  a  pracOee  or 
usage  of  the  corporation,  to  the  efiect  that  transfers  of  its  shares 
cannot  take  place  where  the  intending  transferor  is  indebted 
to  the  company,  is  good  as  against  a  voluntary  assignee.* 
Where  the  certificate  of  shares  recites  that  the  corporation  has 
a  lien  on  the  shares  for  any  indebtedness  of  the  shareholder 
to  it,  this  statement  and  usage  under  it  have  been  held  suf- 
ficient proof  of  such  a  regulation.  And  it  has  been  held  that 
such  a  usage,  known  to  the  stockholder,  is  a  sufficient  justi- 
fication to  the  corporation  for  refusing  to  make  a  transfer.* 


1  Ante,  i  2353. 

'  State  Say.  Asso.  tr.  Nixon-Jones 
Printing  Co.,  25  Mo.  App.  642. 

*  Walker's  case,  L.  R.  2  Eq.  554. 

*  Robinson  v»    Ohartered    Bank, 
L.  R.  1  Eq.  82. 
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*  Morgan  v.  Bank  of  North  Amer- 
ica, S  Serg.  &  R.  (Pa.)  78;  $.  e.  11 
Am.  Dec  575. 

*  Vansands  v.  Middlesex  Ooontj 
Bank,  26  Ckmn.  144. 
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But  if  a  lien  hu  been  created  in  some  other  lawful  mode,  the 
fict  that  there  was  no  usage  from  which  such  a  lien  on  the 
shares  in  favor  of  the  corporation  could  arise,  is  no  defense 
to  its  enforcement,  wheie  it  does  not  appear  that  there  was 
any  asage  against  it.^ 

S  3SM.  BfRsct  of  Certlilcate  TraaaferaUe  on  Its  Face.  — 

Oq  the  other  hand,  if  a  corporation  issues  a  certificate  of 
stock,  which  recites,  without  qualification,  that  the  shares 
are  WwMf^ahUy  it  thereby  waives  any  lien  which  it'  might 
otherwise  have  ieusserted,  and  estops  itself  from  afterwards  set- 
ting up  any.'  This  is  analogous  to  the  rule  already  consid- 
ered, which  protects  the  h<ma  fide  holders  of  shades  which 
hare  been  issued  as  "paid  up."' 

g  8S1&  Power  to  Impose  sveh   Beetnnnt  im  the  Oertlfi- 

cate.  —  Without  reference  to  the  question  of  the  power  of  a 
corporation  to  impose  such  a  restraint  upon  alienation  by  a 
recital  upon  a  share  certificate,  we  have  judicial  authority  for 
the  propoeition  that  where  a  banking  corporation  issues  such 
a  certificate  to  an  original  taker  of  its  shares,  reciting  thereon 
that  no  transfer  will  be  made  until  all  indebtedness  to  the  bank 
by  the  person  in  whose  name  the  shares  stand  on  its  books 
shall  have  been  paid,  he  MwnU  to  that  condition,  and  that 
one  who  purchases  from  him  his  shades  evidenced  by  such  a 
certificate  also  assenU  to  it;  so  that  if  the  bank  refuses  a  trans- 
fer because  the  transferor  is  indebted  to  it,  the  transferee  can- 
not maintain  an  action  against  it  for  damages,  and  this 
althoQgh  there  was  no  by-law  or  cwBtom  of  the  bank  restrain- 
ing such  a  transfer.* 


>  Jennings  «•  Bank  of  California,  21  Pac  Bep.  852.   lliis  decision  is  be- 

T^Oa,  S2S;  ••  9.  81  Pac.  Bep*  852;  lieved  to  be  untenable.    Itgoestothe 

12  Am.  St  Bep.l4&  length  of  asserting  the  proposition 

'  Fitihiigh  o.  Bank  of  Shepherds-  that  a  banking  corporation  can  iD>- 

ville,  8  T.  B.  Hon.  (Ky.)  128;  «•  «•  !•  pose  a  restraint  npon  the  aUenatioii 

Am.  Dse.  90.  of  its  shares,  and  in  effect  create  a 

*  Jr^y  %  leSOy  eC  Mf.  mortgage  of  its  own  shares  in  its  own 

*  JenniBgs  «»  Bank  of  Oalilonda,  favor,  by  a  mere  recital  on  a  share 
'9Cal.S23;  «.e.  12  Am.8t.Bep.  14§;  oertifteate  that  it  does  so. 
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g  S216.  Statutory  Uen  of  a  Coiporatfon  apon  Ita  Sbara*. 

may  be  assumed  that,  in  the  absence  of  a  statute,  a  valid 
r-]aw,  or  a  contract,  the  corporation  hoB  no  lien  on  the  shares 

a  member  to  secure  an  indebtedness  of  the  member  to  the 
rporatioQ.*  But  it  has  been  very  common  in  American 
larters,  especially  in  the  charters  of  banking  corporations, 

provide  for  such  a  lien.*  And  such  a  lien  may,  of  coarse, 
I  created  by  a  provision  in  the  charter  *  of  the  corporation,  or 

a  general  statute  governing  it.  Such  a  lien  for  a  genertU 
ianee  is  created  by  a  charter  provision  that  no  stockholder 
debted  to  the  corporation  shall  be  permitted  to  make  any 
ansfer  of  his  stock,  or  receive  any  dividend,  until  such 
ibt  is  paid  or  secured.*  As  we  shall  see  hereafter,*  statutes 
bich  provide  that  do  transfer  of  bank  stock  shall  be  valid  or 
fectual  until  it  is  registered  in  a  book  of  the  bank  to  be  kept 
r  that  purpose,  and  that  debts  of  the  vendor,  due  to  the  bank, 
lall  be  first  paid,  are  intended  merely  for  the  protection  of 
le  corporation,  to  give  them  such  a  lien,  and  enable  them  to 
LOW  to  whom  dividends  are  due.*  A  statutory  provision 
at  no  stockholder  indsbted  to  the  corporation  shall  be 
lowed  to  make  a  transfer  of  his  shares  or  receive  a  dividend 
itil  such  indebtedness  is  discharged,  extends  to  a  general 
dehUdnest  (as,  for  instance,  an  indebtedness  arising  from 
scounting  notes),  and  is  not  confined  to  an  indebtedness  in 
spect  of  his  shares.'  The  word  "indebted,"  in  such  a  stat- 
e,  includes  the  case  of  a  note  discounted  at  the  bank,  but 
i  actually  due  at  the  time  the  transfer  is  applied  for.*    Sach 

■  It  hu  been  held,  appftrently  tn  Pet  (U.  S.)  696;  Germui  Second 
lerence  to  tbii  theory,  that  ft  hank-  Bank  «.  Jefferson,  10  Biuh  (K7O,  Sat. 
1;  corporation  haa  no  lien  npon  ita  *  Kenton  Ins.  Oo.  v.  Bowman,  H 
uea  for  debts  due  from  the  holden  K7.  430 ;  «.  c.  1  8.  W.  Bep.  717. 

the  bank.    Heart  v.  State  Bank,  2  '  Pott,  4  32S3,  <t  uq. 

V.  Eq.  (N.  0.)  111.  Contra,  Dovner  '  Bank  of  Utica  v.  Smaller,  2  Oow. 

iaiienl]leBaiik,Wright (Ohio), 477.  (N.  T.)  770;  t.  e.  14  Am.  Dec  KM. 
at  there  is  no  sach  lien  at  common  '  Bogera  «.  Hnntingdon  Bank,  11 

9,  see  ma»,  4  2S17;  People  e.  Omck-  Serg.  ft  B.  (Pa.)  77. 
,9  0al.  IIS;  DriMoU*.WeatBrad-  'Grant   v.  Mechanics'  Bank,  1» 

abcOo.,WN.  Y.9e.  8e^.A.B.  CPft.)  140;  (.p.  SewaQ  «. 

■  8»  Cent.  L.  J.  lU,  note.  l^ncaster  Bank,  17  Id.  285. 
*  Btent  •.  Bank  of  WMhington,  10 
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a  lien  would,  of  course,  be  no  lien  unless  it  were  paramount 
to  any  demand  against  the  shares,  of  whatever  nature  or  to 
whatever  person  or  body  politic,  which  may  be  placed  upon 
them  by  the  shareholder;  and  hence  the  shareholder  cannot 
assign  them,  even  to  secure  a  debt  due  to  a  creditor  which  by 
statute  has  preference  over  other  creditors  in  the  distribution 
of  assets, — e,  g.^  to  the  United  States,  —  so  as  to  give  the 
assignee  priority  over  the  corporation.^ 

§  3247.  liien  Created  by  Articles  of  Incorporation.  —  It  is 

equally  clear  that  such  a  lien  may  be  created  by  a  reservation 
of  it  in  the  articles  of  incorporation,'  unless  the  governing 
statute  expressly  or  impliedly  prohibits  the  creation  of  such 
a  lien,  and  grants  a  free  right  of  alienation,  as  in  the  case  of 
national  banks,  according  to  authoritative,  but  doubtful,  hold- 
inga,' 

i  9248.  BfTect  and  Extent  of  such  lien.  —  Such  a  lien  has 
been  held  paramount  to  that  acquired  by  the  levy  of  an  exe^ 
cutton  upon  shares  by  a  judgment  creditor  of  the  shareholder, 
although  the  indebtedness  of  the  shareholder  to  the  corpora- 
tion was  evidenced  by  notes  which  had  been  renewed  and 
which  were  not  due  at  the  time  of  the  levy.^  Such  a  lien  is 
in  the  nature  of  a  right  oi  retainer ^  and  extends  to  all  the  shares 
of  the  shareholder  so  long  as  he  remains  indebted  to  the  cor- 
poration, though  the  debt  be  less  than  the  value  of  the.shares, 
the  corporation  not  being  obliged  to  appropriate  a  part  and 
transfer  the  rest.*  This  is  not  different  in  principle  from 
the  case  where  property  is  mortgaged  to  secure  a  debt  much 
less  than  its  value,  in  which  case  a  judgment  creditor  of  the 
mortgagor  may  sell  the  equity  of  redemption  under  his  execu- 
tion,  and  purchase  it,  and  then  redeem.'    So  the  assignee  of 


^  Brent  V.  Bank  of  Washington,  10  *  Bewail  «.   Lancaster  Bank,   17 

Pet  (TJ.  8.)  see.  Berg,  it  B.  (Pa.)  2S5. 

*  Anold  «.  Buffolk  Bank,  27  Barb.  *  Ibid. 

^N.  Y.)  424;   Leggett   «•  Bank,  24  •  Watson  v.  Bteele,  78  Ala.  861; 

N.  Y.  288.  Julian  v.  Ball,  26  Ind.  220 ;  «.  c.  89 

*  inte,  kk  2819,  8236.  Am.  Dec.  460 ;  Ooombs  v.  Garr,  66  Ind. 
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the  shares  may  tender  to  the  corporatiou  wh9.ti9  dqe?  and  then 
liave  an  action  against  it  for  refusing  to  transfer.^  But  where 
tlie  transferee  gives  the  corporation  no  notice  of  the  traa^feri 
the  lien  extends  to  advances  subsequently  made  by  the  cor- 
poration to  the  transferor.*  And  this  is  so  where  the  9ecrctary 
of  the  corporation  has  actual  knowledge  of  the  transfer,  pro- 
vided he  acquires  that  knowledge  in  a  tranaactiou  in  his  pr^ 
vate  capa^ciiy^  so  that  he  is  not  interested  in  disclosing  it  to  the 
corporation.*  Where  a  shareholder  in  an  incorporated  bank, 
which  by  statute  had  such  a  lien  on  the  shares  of  ita  xneip- 
bers^  procured  the  bank  tp  discount  bis  note,  and  made  a 
transfer  of  his  shares  on  the  last  day  of  grace,  and  the  trans.' 
feree,  on  the  following  dayi  presented  the  assignment  and 
demanded  a  transfer  on  the  books  of  the  bank,  it  was  held 
that  the  bank  had  the  right  to  refuse  it/ 


§  3249.  Bffect  of  such  a  JLien  npon  Indorsers  and  Sureties. 

Such  a  lien,  though  iuiended  primarily  for  the  security  pf 
the  corporation,  pperates  incidentally  in  favpr  of  the  mmetiu 
of  the  stockholdei:  who  is  indebted  to  the  corporation.  In.  the 
case  of  a  baul^ii\g  corporation  which  has  discounted  the  notes 
of  one  of  its  shareholders,  with  the  indorsement  of  a  third  per- 
son thereon,  it  operates  in  favor  of  the  indorser,  in  the  sense 
that  he  is  entitled  to  be  subrogated  to  the  rights  of  the  bank.* 
Hence,  if  the  bank  permits-the  shares  to  be  sold,  and  the  pro- 
ceeds to  be  applied  to  discharge  a  debt  due  to  the  bank  by  the 
same  debtor  on  a  note  of  a  subsequent  date,  the  surety  in  the 
previous  case  will  thereby  be  discharged} 


80S ;  Wellingto^  v.  G»le,  X%  Mass.  483 ; 
Atkyna  v.  Sawyer,  1  Pick.  (Maps.) 
S51 ;  <•  c.  11  Am.  Bee.  188;  Kaymond 
V.  Holbom,  28  Wis.  57;  «.  c.  99  Am. 
Dec.  105;  2  Jones  Mort.,  §  1069;  note 
to  21  Am.  St.  Rep.  246. 

^  Pienon  v.  Bank  of  Washington, 
8  Oranch  0.  0.  (U.  S. )  363;  Oompare 
Oonant  v.  Reed,  1  Ohio  St.  298. 

>.  Jienjodngft  v.  Bank  o£  Oalii^Mrnia, 
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79  Oal.  323;  ^  e.  X!^  Am.  St.  Rep.  \^\ 
21  Pac.  Rep.  853, 

*  Po9i,  eh.  111.  See,  for  a  goodillus- 
tration*,  Piatt  v.  Birmingham  Axlt 
Co.,  41  Conn.  255. 

*  Klopp  v.  Lebanon  Bank,  40  Pa. 
St.  88. 

»  lUd. 

*'  Kuhns  V.  Westmordand  B«i^,  8 
W«4ta(Pa.).  186. 
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i  S280.  Waiver  of  this  lien  by  the  Corporatloh. — Although 
this  lien  id  created  by  express  statute,  yet  it  may  be  i^aiv^ct 
by  the  corporation  through  its  proper  officers,  expressly  or  by 
ressonable  implication/  Such  a  waiver  takes  place  where 
the  corporation  allows  the  transfer  to  be  registered  on  its 
boob;  and  if  the  shares  are  not  fully  paid  up,  and  a  call  is 
Mibtequently  made,  the  transferee  cannot  set  up  the  defense 
(o  the  payment  of  the  same  that  the  corporation  had  such  a 
lien.'  It  is  perhaps  merely  another  way  of  stating  this  prin<> 
ciple  to  say  that^  where  the  statute  gives  the  corporation  the 
i^i^  of  prohibiting  transfers  of  shares  by  shareh6lder8 
indebted  to  it,  no  lien  or  right  of  retainer  is  created  until 
that  option  is  dedarkl.^  Evidence  given  by  the  cashier  of  a 
bank,  to  the  effect  that  '^  if  the  pfttty  is  in  good  standing,  we 
dou't  question  his  right  to  a  transfer,''  and  that  the  stock- 
holder wae  allowed  a  large  overdraft,  hits  been  held  not  to 
show  that  the  loan  was  made  on  the  shareholder's  personal 
credit  alone,  so  as  to  waive  the  lien  on  the  stock/ 


Abticlie  III.    Feaudulekt  Transs'srs  to  Escai>s  LiAniLTrr. 


^KnoH 

:S255.  General  rule :  &aadalent  trans- 
fers to  escape  liability  void. 

^^.  The  English  distinction  between 
real  and  sham  transfers. 

3257.  Effect  of  procuring  consent  ol 
the  directors  by  fraud. 

'258.  Transfers  after  insolvency  or 
winding-up  proceedings. 

*250.  American  doctrine :  transfers 
to  insolvent  or  incapable  per- 
sons to  escape  liability,  void 
although  out-and-out. 

S20O.  Stress  laid  by  American  judges 
on  the  question  of  intent. 


SEcnoN 

5261.  Fraudulent  intent,  how  proved. 

5262.  CTZtra  mrM  transfers. 

S2d3.  Transfers  made  with  the  con- 
sent of  the  directors  but 
beyond  their  power. 

S264.  Reorganization  for  the  purpose 
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1  National  Bank  t .  Watsontown  Bank,  1)06  U.  8.  217. 
'  HiQ  ««  United  States  Ins.  Co.,  5         *  Jennin(0  tr.  Bank  of  Oalil6nda» 
<^(M(L),4S4.  79Gal.S23;  i. c  12  Am. Si.  Bep.  145; 

*  Perrine  «.  Fiieman'f  IiA  Oo.»  21     31  Pae.  Bep«  868. 

iai.575. 

2841 


'bomp.  Corp.  §  3256.]     liability  of  stoceholdbrs. 

1 3255.  General  Rule:  Fraudnlent  Transfers  to  Bsoapv 
ilrilitT  Void. —  The  right  of  a  shareholder  to  transfer  Ms 
LFoa  is  subject  to  this  general  limitation:  that  a  fravduUnt 
nsfer,  made  with  a  view  to  avoid  his  liability  to  the  com- 
ly  or  to  creditors,  is  void,  and  leaves  him  still  liable.*  The 
st  usual  case  which  can  be  stated  in  illustration  of  this 
aciple  is  that  which  is  presented  where  a  shareholder  in  a 
poration,  knowing  or  having  good  reason  to  believe  that  it 
ibout  to  fail,  transfers  his  shares  to  an  insolvent  third  per- 
il intending  thereby  to  escape  his  liability  as  a  shareholder 
;he  creditors  of  the  corporation.  Such  a  transfer  will  be 
d  void  as  against  the  creditors  of  the  corporation,  and  he  will 
chargeable  as  a  shareholder  in  a  suit  in  equity  by  a  receiver 
ihe  corporation,*  or  in  any  other  appropriate  proceeding.' 

3250.  The  ESngllsh  Distinction  betweoi  Beal  and  Sham 

insfers. — After  much  consideration    of   this   subject,  the 


Marcy  «.  Clark,  17  Mass.  S30; 
)laren  •.  Frandecus,  43  Mo.  452; 
[er  V.  Great  Bepobltc  Ins.  Co.,  60 
65;  Provident  Savings  Institution 
ickson  Place  Skating  Rink,  52  Mo. 
;  Nathan  ».  Whitlock,  9  Paigo 
Y.),  152;  affirming  §.  e.  8  Edw. 
215;  Paine  •.  Stewart,  33  Conn. 
;  Dauchy  v.  Brown,  25  Vt.  197, 
;  Roman  v.  Fry,  6  J.  J.  Margh. 
0  634;  Mandion*.  Fireman's  Ihb. 
,  U  Bob.  (La.)  177;  Wehrman  v. 
kirt,  1  Cin.  Sup.(0.)  230;  Vdller 
TOwn,  18  Hun  (N.  Y.),  571;  Cen- 
Ag.  &c,  Abso.  v.  Alabama  &c.  Co., 
Ua.  120,  135;  i.  c.  9  Am.  Corp. 
.  8,  15;  Bowden  v.  Santos,  1 
;heB{tT.8.)>I58;  BeBachman,12 
.  Bank.  R^.  223;  Be  Bedprodty 
ik,  22  N.  Y.9;  Anltmaa's  Appeal, 
Pa.  St.  606;  Chinnock'a  case, 
DS.  (Eng.  Ch.)  714;  Coetello'i 
<,  2  De  Gex,  F.  &  J.  S02;  Bndd'a 
I,  3DeO«x,F.  AJ.  297;  Ex  parte 
inett,  18  Beav.  839;  Lnnd'e  case, 
Beav.  4«B;  Byre'a  caae,  31  Beav. 
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177;  Daniell'a  case,  22  Beav.  43; 
Munts'Bcase,22Beav.  66;  Oox'b  case, 
S3  L.  J.  (Ch.)  145;  Payne's  case 
L.  B.  9  £q.  223;  Williams's  caae,  L. 
E.  9  Eq.  226,  note;  Capper'a  caae, 
L.  B.  3  Ch.  458;  Mann's  caae,  L.  R. 
3  Ch.  459,  note ;  Caetelku  «.  Hobaon, 
L.  B.  10  Eq.  47.  Compare  Jesaoi^'B 
case,  2  De  Gex  &  3.  638;  Blater'a 
caae,  35  Beav.  391 ;  King's  caae,  L.  R. 
6  Oh.  196;  Harriaon'a  caae,  L.  B.  6 
Oh.  286;  Master'a  case,  L.  B.  7  Cb. 
292;  Hakim'a  case,  L.  B.  7  Ch.  296, 
note;  Bishop's  case,  L.  R.  7  Ob.  296, 
note;  Uitchell'a  case,  L,  B.  9  £q- 
363;  Maynard  v.  Eaton,  L.  B.  9  Cb. 
414 ;  Christensen  v.  Qnintard,  8  V.  V. 
Snpp.  400. 

*  Bowden  v.  Johnaon,  107  V.  S. 
261;  Da-ria  «.  Stevens,  17  Blatchf. 
(U.  B.)  259;  Leeaasier  «,  Kennedy, 


•  Bider  «.  Fritchey,  49  Ohio  BL 
2Se;  I.  c.  IS  L.  B.  A.  S1S|  80  N.  E. 
Bep.  662. 


DIVESTING  LIABILITY   BY   TRANSFER.      [8  Thomp.  Copp.  §  3256. 

English  courts  have  settled  upon  the  rule  that  a  man  may 
transfer  his  shares  to  a  man  of  gtraWj  at  a  time  when  the  com< 
panyis  in  a  failing  condition,  for  the  sole  purpose  of  escaping 
liability,  and  for  a  nominal  consideration  merely,  or  as  a  mere 
gift;  and  that  if  the  transfer  is  out-and-out,  —  is  not  merely 
colorable  —  a  sham  —  the  transferee  remaining  a  trustee  for  the 
transferor,  — the  device  will  be  successful;  the  transferor  will 
escape  liability  as  a  contrihutory,  and  honest  shareholders 
and  creditors  will  suflTer  accordingly.*  But  if  the  transaction 
is  merely  colorable, — if,  in  fact,  the  transferee  is  a  mere  nominee 
of  the  transferor,  so  that,  as  between  themselves,  there  has 
been  no  real  transfer,  but  in  the  event  of  the  company 
becoming  prosperous  the  transferor  would  participate  in  the 
profits,  the  transfer  will  be  held  for  naught,  and  the  trans- 
feror will  be  put  upon  the  list  of  contributories.'  The  rule 
that  one  who  has  transferred  his  shares  colorably  to  an  irre- 
sponsible person,  to  escape  liability,  remains  a  contributory, 
is  not  displaced  by  the  fact  that  the  constitution  of  the  com- 
pany declares  that  trusts  shall  not  be  recognized,  and  that  the 
person  on  the  register  shall  be  deemed  the  beneficial  owner 
of  the  shares."  The  rule  is  thus  expressed  by  Sir  Nathaniel 
Lindley:  "  Notwithstanding  there  is  a  complete  transfer,  the 
transferor  will  be  held  a  contributory  if  the  evidence  shows, 
not  only  that  the  transfer  was  made  to  get  rid  of  a  liability, 
but  that  the  transfer  was  not  a  real  transaction,  and  was 
not  intended  to  divest  the  interest  of  the  transferor,  and  to 


'  Re  Taurine  Co.,  25  Oh.  Div.  118; 
Jeseopp'B  case,  2  DeGex  &  J.  638; 
Biehop's  case,  L.  R.  7  Ob.  296,  note; 
Marter'B  case,  L.  R.  7  Oh.  292;  Ha- 
kim's case,  L.  R.  7  Oh.  296,  note; 
Harrison's  case,  L.  R.  6  Oh.  286 ;  Wil- 
liams's case,  1  Oh.  Div.  676;  King's 
case,L.R.6  Oh.  196;  Weston's  case, 
UR,  4  Oh.  20;  De  Pass's  case,  4  De 
Oex  &  J.  544 ;  Slater's  case,  35  Beav. 

381;  Garstin's  case,   10  Week.  Rep. 

^7;  Hatton's  case,  8  Jur.  (n.  b.)  880. 

Boglish  cases,  where  the  transfer  was 

^Id  good  because  otU-and-otU,  are  re- 


ferred to  in  detail  in  Thomp.  Stockh., 
§  213.  English  cases,  where  the  trans- 
fer was  held  void  because  a  sham,  are 
set  out  in  detail,  Jd.,  ^  214. 

«  Budd's  case,  8  DeGex,  F.  A  J. 
297;  Ohinnock's  case,  Johns.  (Eng. 
Oh.)  714 ;  Oostello's  case,  2  De  Gez,  F. 
&  J.  302;  Hyam's  case,  1  De  Gex,  F. 
&  J.  75;  Payne's  case,  L.  R.  9  Eq. 
223 ;  Ex  parte  Kintrea,  L.  R.  5  Oh.  95 ; 
Gilbert's  case,  L.  R.  5  Oh.  559. 

'  Ohinnock's  case,  Johns.  (Eng. 
Oh.)  714. 
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ader  the  transferae  the  bona  Jidt  owner  of  the  Bhares,  bat 
at  the  transferee  held  them  subject  to  the  orders  of  the 
LDsferor;  and  althoagh  it  cannot,  perhaps,  be  denied  that 
the  cases  in  question  the  relation  o(  trustee  and  eottui  que 
ut  was  created,  it  is  obvious  that  the  eole  object  of  the  trust 
\a  to  screen  the  transferor  from  liability.  The  cases  show 
at  such  devices  will  not  have  the  effect  desired  by  those 
10  practice  them."'  This  language  was  quoted  in  an  impor- 
it  case  by  the  Lord  Justice  James,  to  whom  it  appeared  to 
press  the  result  of  the  cases  correctly.* 

B  3257.  Effect  ot  ProcarlDg  Consent  of  the  Directors  hj 
una..  —  If,  in  addition  to  this,  the  constitution  of  the  com- 
ny  gives  the  directors  the  right  to  veto  a  transfer,  and  they 
}  induced  to  consent  to  it  by  misrepresentations  of  the 
insferor,  the  case  becomes  still  clearer.*  In  such  a  case,  it 
assumed  that  if  the  truth  had  been  told  to  the  directors 
3y  would  have  disallowed  the  transfer,  and  a  court  ot 
uity  will  not  allow  falsehood  thus  to  become  successful,* 
I  the  other  hand,  where  the  board  of  directors  possess  this 
wer,  it  is  their  duty  to  inquire  into  the  responsibility  of 
)  transferee,  and  if  his  name  and  address  are,  correctly 
'en,  and  they  make  no  such  inquiry,  the  English  eourts 
d  in  this  circumstance  an  additional  reason  for  treating 
;  transfer  as  valid.*  The  mere  fact  that  the  directors  were 
t  in  the  habit  of  inquiring  about  transferees  has  beeu 
yarded  as  immaterial;  since  it  was  their  duty  to  inquire, 
d  the  tendency  of  misrepresentations  would  be  to  allay 
ipicion.'  If  the  directors  accept  an  insolvent  transferee 
Lh  full  knowledge,  that  ends  the  liability  of  the  transferor.' 
[lericane  may  smile  at  the  statement  that  the  mere  fact  tliat 
I  transferee  is  described  to  the  directors  as  a  "gentleman," 

Lindley  on  Part.,  2d  ed.,  1352.  *  WiUiams'B  cue,  1  Ob.  IKr.  576; 

Kiag'e  case,  L.  R.  9  Ch.  199.  Weston's  case,  L.  R.  4  Ch.  20. 

EsparteKiiilrea,L.B.50b.95.  *  WilliomB'Bcaee,  L.  B.  9  £q.  226, 

Payne's  caae,  L.  R.  9  Eq.  223;  note. 

liAma'B  case,    L.   B.  9    Bq.  226,  '  Ohynowetb's  cmm,  16  Ob.  Vii. 

i.  IS. 
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when  he  is  not  entitled  to  be  so  calledi  —  is  not  eyen  a  brief- 
less bftrristoTi  —  will  not  inyalidate  the  transfer/ 


S  8258.  Transfers  aflier  Insolvency  or  Winding-up  Pro- 
eeedings.  —  It  was  held  by  Lord  Romilly,  M.  R,,  under  the 
WindiDg-np  Act,  1848,  that  where  shares  in  a  company  are 
transferred  in  the  interval  between  the  presentation  of  a  peti- 
tion for  winding  up  and  the  date  of  the  winding-up  order, 
the  transferor,  and  not  the  transferee,  is  the  proper  person  to 
be  settled  upon  the  list  of  eontributories.  Although  this  deci- 
sion professedly  follows  the  language  of  a  statute,^  the  reason- 
ing is  so  broad  that  I  think  it  may  be  appealed  to  in  support 
of  the  general  doctrine  that  after  the  commencement  against 
a  company  of  proceedings  in  bankruptcy,  or  in  liquidation, 
the  power  of  members  to  escape  liability  by  transferring  their 
shares  is  at  an  end.'  The  company  then,  in  the  language  of 
other  cases,  ceases  to  be  "a  going  concern";  and  when  this 
has  taken  place,  when  the  company  has  "stopped," — as,  by 
transferring  all  its  assets  and  business  to  another  company, 
so  that  it  is  virtually  dissolved,  —  then  the  courts  of  equity  of 
that  country  deny  to  its  shareholders  the  privilege  of  cheat- 
ing its  creditors  and  their  co-shareholders,  by  transferring 
their  shares  to  a  man  of  straw;  but  they  put  it  on  the  ground, 
not  of  fraud,  but  that  there  are  no  shares  to  transfer,  and  that 
the  provisions  of  the  deed  of  settlement  relating  to  the  trans- 


>  Master's  case,  L.  R.  7  Oh.  292; 
Bishop^a  case,  Id.  296. 

*  By  flection  3  o!  this  stotute  (11 
ft  12  VicU,  ch.  45),  it  is  enacted,  among 
other  things,  as  follows:  "The  word 
'company'  shall  mean  any  partner- 
ship, association,  or  company,  corpo- 
nte  or  incorporate,  to  which  this  act 
applies.  The  word  'member*  shall 
iii^n  any  person  entitled  to  a  share 
^  the  assets  or  accruing  profits  of 
^7  such  company  at  the  time  of 
presenting  the  petition  for  dissolTing 
the  lame,  or  winding  np  the  afEaizs 
thereof,  under  this  «giL    The  word 


'contributory'  shall  include  every 
member  of  a  company,  and  also  every 
other  person  liable  to  contribute  to 
the  payment  of  any  of  the  debts,  lia- 
bilities, or  losses  thereof,  whether  as 
heir,  devisee,  executor,  or  adminis- 
trator of  a  deceased  member,  or  as  a 
former  member  of  the  same,  or  as 
heir,  devisee,  ezecntor,  or  adminis- 
trator of  a  former  member  of  the 
same,  deceased,  or  otherwise  howso- 
ever." 

■  Glanville'B  caae,  L.  B.  10  £q. 
479. 
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fer  of  shares  have  become  exhausted.^     But  it  is   not  to  be 
inferred  from  anything  that  has  been  said  here,  or  elsewhere 
in  this  work,  that  the  mere  happening  of  the  insolvency  of  an 
American  corporation,  however  publicly  known,  puts   an  end 
to  the  power  of  its  shareholders  to  transfer  their   holdings, 
though  they  may  not  thereby  escape  liability  in  all   cases  by 
so  doing.     The  general  rule  is  that  a  transfer  by  a  stockholder 
is  as  good  after  the  insolvency  of  the  corporation  as  before, 
and  that  it  imposes  on  the  transferee  the  liability  of  a  stock- 
holder,  in   like    manner   as   though    made   before.*      But   it 
remains  that  the  insolvency  of  the  corporation  is  an  exceed- 
ingly important  evidentiary  fact  in  determining  whether  ornot 
a  transfer  of  shares  is  void  as  against  the  creditors  of  the  cor- 
poration.'    In  one  case  it  has  been  held  in  round  terms  that, 
after  a  national  bank  has  become  insolvent  and  closed  its 
doors  for  business,  the  liability  of  its  stockholders  to  its  cred- 
itors becomes  so  fixed  that  any  transfer  of  shares  thereafter 
made  must  be  held  inoperative  and  void  as  against  its  creditors.^ 

§  3260.  American  Doctrine: «  Transfers  to  Insolvent  or 
incapable  Persons  to  Bscape  Liability  Yoid»  althou^li  Ont- 
and-out.  —  It  is  thought  that  the  American  doctrine  on  this 
subject  may  fairly  be  summed  up  as  follows:  A  transfer  of 
shares  in  a  failing  corporation,  made  by  the  transferor  [with 
the  purpose  of  escaping  his  liability  as  a  shareholder  to  a 
person  who,  from  any  cause,^  is  incapable  of  responding  in 
respect  of  such  liability,  is  void  as  to  creditors  of  the  com- 
pany and  as  to  other  shareholders,  although,  as  between  the 
transferor  and  the  transferee, the  transfer  may  have  been  out- 
and-out.*    This  conclusion  necessarily  results  from  the  Ameri- 


^  Lankester's  case,  L.  B.  6  Cb.  905, 
note ;  Chappell's  case,  L.  R.  6  Ch.  902, 
Sir  G.  Mellish,  L.  J.,  dissenting;  Al- 
lin's  case,  L.  R.  16  Eq.  449,  before 
Lord  Selbome,  L.  0. 

*  Robinson  v.  Beall,  26  Ga.  17. 
Compare  Morgan  v.  Brower,  77  Ga, 
627;  Lesassier  «•  Kennedy,  86  La. 
Ann.  639. 
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•  Ante,  k  8241. 

*  Irons  V.  Manufacturers'  Kat 
Bank,  17  Fed.  Rep.  808. 

*  Transfers  to  persons  who  are  turn 
9ui  juris  are  separately  considered  in 
the  next  article.    Post,  §  8270,  et  seq. 

•  Nathan  t>.  Whitlock,  3  Edw.  Ch, 
(N.  Y.)  215;  i,  e.  affirmed  on  appeal, 
9  Paige  (N.  Y.),  162;  Prondent  Sav. 


DIVSSTING   UABILITY    BY   TRANSFER.      [3  Thomp.  Oorp.  §  3261. 

can  doctrine  that  the  capital  stock  of  a  corporation  is  a  trust 
fand  for  the  security  and  benefit  of  creditors.^    This    fund 
consisting  not  only  of  money  which  has  been  paid   in  on 
account  of  stock  subscription s,  but  also  of  money  which  sub- 
scribers have  agreed  to  pay  in^'  it  is  obvious  that  a  court  of 
equity   will  not  allow  that  portion  of  it  which  consists  of 
unpaid  subscriptions  to  be  frittered  away  by  the  transfer  of 
shares  from  solvent  to  insolvent  persons,  with  the  mere  pur- 
pose of  escaping  the  obligations  arising  out  of  the  contract  of 
subscription  and  accruing  to  creditors.    Such  an  arrangement 
cannot  stand,  even  if  done  with  the  consent  of  the  board  of 
directorSi  because  the  giving  of  such  consent  would  involve  a 
breach  of  trust  on  their  part.' 

§  8200.  Stress  LoAd  by  American  Judges  on  the  Question 
of  Intent. —  It  will  be  observed,  upon  a  reading  of  the  Amer- 
ican cases,  that  they  lay  the  principal  stress  on  the  question 
of  an  intent  on  the  part  of  the  transferor  to  escape  liability/ 

S  8261.  Fraudulent  Intent,  how  Proved.  —  This  intent  is 
generally  incapable  of  direct  proof,  for  the  reason  that  a  per- 


kst  f.  Jackaon  Place  Skating  Bink, 
12  Mo.  557;  McGlaren  «.  FranciBcns, 
4S  Mo.  02;  Miller  v.  Great  RepubUc 
Ibb.  Co.,  60  Mo.  55;  Marcy  t.  Clark, 
17  Mass.  890. 

^  AnU,  $2951. 

'  AnU,  $  2952. 

'  NathAn  «•  Whitlock,  3  Edw.  Ch. 
(K.  T.)  215;  <•  c.  affirmed  on  appeal,  9 
huge  (N.  Y.),  152. 

'  Bead,  for  example,  the  opinions 
in  Maicy  v.  Clark,  17  Mass.  330,  334, 
Parker,  0.  J.;  Johnson  v,  Laflin,  5 
Ml.  (IT.  8.)  65,  Dillon,  J. ;  McClaren 
f.  Frandscas,  43  Mo.  452,  467,  Wag- 
ner, J. ;  quoted  with  approval  in  Pro- 
Tident  Say.  Inst.  v.  Jackson  Place 
Skating  Rink,  52  Mo.  657.  It  is  said 
in  the  official  syllahns  of  a  case  where 
the  transferor  of  certain  shares  sought 
to  establish  his  ownership  as  against 
his  tnmsferee,  that  *'  a  regular  trans- 


fer of  shares  of  corporate  stock  will 
not  be  disturbed  unless  it  is  satisfac- 
torily shown  that  it  was  conditional, 
designed  to  serve  as  collateral  or  pledge 
to  secure  a  payment,  or  was  nmulaUd 
and  not  intended  to  transfer  the  own- 
ership." Small  v.  Saloy,  42  La.  Ann. 
183 ;  i.c.7  South.  Rep.  450.  This  is 
the  rule  in  regard  to  out-and-out  con- 
veyances  of  land:  the  deed  may  be 
shown,  to  have  been  intended  as  a 
mortgage,  but  the  proof  must  be 
clear.  So,  it  has  been  reasoned  that 
the  rule  as  to  a  transfer  of  corporate 
stock  to  escape  liability,  if  applicable 
at  all  in  California^  does  not  apply 
unless  the  transfer  was  for  the  pur- 
pose of  escaping  liability,  and  to  a 
person  whom  the  stockholder  hnow% 
to  be  irresponsible.  Moore  v.  Boyd, 
74  Oal.  167 ;  ».  c.  15  Pac  Rep,  ©70, 
opinion  by  Hayne,  0. 
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who'  will  make  a  fraudulent  conTeyance  to  escape  liability 
reditors  will  seldom  hesitate  to  commit  the  necessary 
ury  to  sustain  it.  It  must  therefore  be  inferred  from  eir- 
staiieea.  The  circumstance  that  the  corporation  or  the 
isferee,  or  both,  were  at  the  time  notoriously  insolTent 
Id,  it  should  seem,  be  sufficient  to  warrant  the  inference  of 
1  an  intent; '  and  such  a  circumstance  would  overbear  the 
imony  of  a  single  witness.*  On  the  other  hand,  it  is  obvi- 
that  the  circumstance  that  the  corporation  was  "  a  going 
sern,"  its  solvency  unsuspected  by  the  public,  would  tend  to 
rcome  the  presumption  of  fk-audulent  intent;  since  in  snch 
s  there  is,  prima  facie,  an  unrestricted  right  to  transfer  to 
lona  capable  of  taking.*  Nor  ia  the  transferor  bound  at 
peril  to  know  that  the  transferee  is  solvent.  Such  a 
liremant  would  put  upon  the  transfer  of  corporate  shares 
Herent  rule  from  that  which  obtains  with  reference  to  the 
sferability  of  other  property,*  Where,  on  the  other  hand, 
corporation  was  insolvent,  and  while  an  action  was  pend- 
against  it  by  a  creditor,  upon  a  demand  in  respect  of 
sb  a  stockholder  would  become  individually  liable,  a 
sfer  by  him  of  his  shares  to  an  insolvent  was  of  no  avail 
ischarging  his  personal  liability.* 

3262,  Ultra  Vires  Transfers.  —  Where,  by  the  law  of  the 
loration,*  whether  founded  in  an  express  statute,  or  in  a 

Oowden  v.  Johnson,  107  If.  8.  rightly  decided  on  ita  meriti.    It  wm 

»2.    "If  the  Htockholder  knew  a cftsewhe-'ecertftinrascala, in  chai^ 

e  insolvencj  at  the  time  of  the  of  s  tott«ring  national  bank,  aged  ita 

fer,  it  would  be  very  strong  evi-  funds,  through  a  broker,  in  buying  in 

i  of  fraud,  and  it  would  be  bnrd  ita  own  eharea;  and  the  author  duea 

«iBt  the   conclusion     that   euch  not  believe  that  the  Bellerg  ought,  un- 

fer  was    made    in  bod  faith."  der  the  drcumstancee,  to  have  been 

19,  3.,  in  Miller  v.  Great  Bepub-  regnided  aa  innocent, 
ifl.  Co.,  50  Mo.  66,  67.  *  Miller  ».  Great  RepubUcInB.Co-i 

Sowden  r.  Johnson,  tupra;  dting  GO  Mo.  65,  67, 

:  «.  Van   Riemsdyk,  9  Cnnch  ■  Eider  «.  Fritcbey,  49  Ohio  Bt. 

;.),  I6S.  2SS;  (.  c.  16  L.  R.  A.  613;  30  N.  & 

[ohnson  V.  Laflin,  6  Dill.  (U.  B.)  Bep.  668. 

.  c.  6  Gent.  L.  J.  131 ;  t.  t.  ml-  *  BorUnd  *.  BaTen,  37  Fed.  Bep< 

d,  103  U.  8.  800.    The  author  8H. 
cot  believe  that  (hia  cue  wu 
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TAlid  by-lawy  or,  as  in  Poniuiylvaniay  in  judicial  oonstrneUoat^ 
the  original  subacriber  remains  liable,  notwithstanding  he 
may  have  transferred  his  shares  to  another^  and  the  trans- 
feree assumes  no  liability  to  the  company  for  subsequent 
eaUs,*  the  question  of  the  motifiw  of  the  transferor,  of  course, 
becomes  immaterial;  and  the  rule  would  necessarily  be  the 
same  in  Ohio'  and  in  Virginia/  where  the  transferor  remains 
liable,  and  the  transferee  also  becomes  so.*  And  we  hsTS 
already  seen  that  the  English  doctrine  is  to  the  effect  that 
where  the  directors  have»  by  the  law  of  the  company^  a  negO' 
tm  oa  the  transfer^  their  conaeoiit  to  it,  procured  by  Jr^'ud,  is 
void.* 

S  3263.  Transfers  Made  with  Consent  of  the  Directors,, 
but  Beyond  Their  Power.  —  We  have  already  seen  that  the 
directors  of  a  corporation  have  no  power^  either  as  against 
creditors  or  as  against  stockholders,  to  give  away  the  trust 
fund  of  which  the  capital  consists.^  Decisions  in  England, 
which,  however,  do  not  formulate  the  doctrine  in  this  way, 
are  in  accord  with  it.  Transfers  made  to  a  nominee  of  the 
HredorSy  in  pursuance  of  arrangements  between  discontented 
members  and  the  directors,  whereby  the  former  are  permitted 
to  retire  from  the  company,  have  been  treated  as  involving 
acts  inconsistent  with  the  duty  of  the  directors,  and  beyond 
their  power,  and  such  transferors  have  been  held  liable  as 
contributories.*     Such  transfers  are  ultra  vires  on  another 


'  The  rale  in  Pennsjlvaiiia  is  that 
t  nbacriptioii  to  the  stock  of  a  rail- 
toad  oompaajr  cx^ates  a  debt  against 
the  suJbecriber,  from  which  he  cannot 
refieve  himself  by  an  assignment  or 
tnmgfer  made  without  the  sanction 
of  the  directors.  Graft  v.  Pittsburgh 
4g.  R.  Ca»  31  Pa.  St.  4S8 ;  Pittsburgh 
^  R.  Go.  V.  Clarke,  29  Pa.  St.  146. 

'  Messersmtth    v.    Sharon     Say. 

/iak^aapa.  St.  44a;  Fraaka  Oil  Ob. 

fi'  McOleary ,  63  Pa,  St.  317 ;  Palmer 

P'  &idge  Mining  Co.,  34  Pa.  St.  288; 

^Hiwave  &C.  Oanal  Oo.  «.  Sansom,  1 

®i*in.  (Pa.)  76.    Oampare  the  follow- 


ing case  arising  under  a  Michigan^ 
statute :  Merrimac  Ac.  Mizong  Go.  «. 
Levy,  54  Pa.  St.  227;  ••  &  98  Anu 
Dec.  697. 

*  Ante,  i^  3177,  3226. 

*  Ante,  i  8227. 

*  Borland  «.  Haven,  87  Fed.  Rep. 
804. 

*  Ante,  i  8267. 

*  Ante,  $  1512. 

*  Morgas'b  case,  1  De  Gex  A  B. 
750;  Bennett's  case,  5  De  Gex,  M.  & 
G.  284;  $.  e.  18  Beav.  339;  Nathan  «. 
Whitlock,  8  Edw.  Ch,  215;  affirmed 
on  appeal,  9  Paige,  152. 
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I,  hereafter  stated:'  they  ar«  tantamount  to  a  transfer 
company  itself;  and,  as  a  general  rule,  a  corporation 
'  power  to  receive  back  its  shares  from  its  members.* 

£61.  Beoi^anlzation  for  tlie  Purpose  of  I>eA«adlnr 
oTs.  —  If  the  formation  of  a  new  company  is  forwarded 
sons  interested  in  an  old  one,  which  is  insolvent,  for 
irpose  of  relieving  those  interested  in  the  old  company 
istening  its  liabilities  upon  the  members  of  the  new, 
le  new  company,  after  its  formation,  buys  the  property 

old,  and  becomes  liable  to  the  creditors  of  the  latter 
e  amount  due  them,  such  creditors  are  not  affected  by 
Lud,  and  can  compel  the  stockholders  of  the  old  company 
'  their  subscriptions.'    On  the  other  hand,  where  one 

all  the  shares  of  stock  in  a  bank  which  owed  no  debts, 
3  WEB  proceeding  to  wind  up  its  business  when  certain 

solicited  a  transfer  of  the  charter  to  them,  in  order  that 
light  do  a  hanking  business,  and,  under  advice  of  coun- 
to  how  it  could  be  done  without  liability  on  his  part, 
isferred  all  the  stock  to  such  other  persons  without  any 
eratiou  therefor,  and  the  bank  transferred  to  him  all 
assets  and  property  belonging  to  it,  he  giving  notice  of 
ansfer  of  the  stock  under  section  1496  of  the  Georgia 
and  thereupon  the  new  owners  of  the  stock  paid  in 
han  the  amount  of  the  property  before  the  transfer,  and 
ded  to  do  a  banking  business,  subsequent  creditors  of 
nk,  who  became  such  after  the  notice  of  the  transfer  of 
ick  was  published,  and  who  did  not  know  of  or  rely  on 
aduct  of  the  original  stockholder,  had  no  right  of  action 
t  him,  he  having  acted  in  good  faith  throughout  the 
ction.' 

165.  Bule  wbere  Real  Porcfaaaer  Takes  tbe  Transfer  in 
kine  of  an  Irresponsible  Person  to  Avoid  Uabllltr*  — 

lie  is  the  same  where  the  real  purchaser  of  corporate 

t,  f  SS77.  *  JeweU  «.  Bock  Biver  Psper  Co., 

t,  i  9064.  101  ni.  67.    See  onto,  i  271. 

*  Uorgui  «.  Brover,  77  Gk.  S27. 
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shares,  instead  of  perfecting  the  transfer  in  his  own  name,  — 
or,  being  a  corporation,  in  its  own  name,  —  causes  the  trans- 
fer to  be  registered  in  the  name  of  an  irresponsible  third  per- 
son, for  the  purposes  of  escaping  the  personal  liability  of  a 
shareholder.     In  such  a  case  the  real,  and  not  the  colorable, 
transferee  will   be   charged  with   the  liability   of  a  stock- 
holder, and  this  notwithstanding  what  appears  on  the  face  of 
the  books.    It  was  so  held  where  one  national  bank,  acquir- 
ing some  of  the  shares  of  another  national  bank  by  the  fore- 
closure of  a  pledge,  caused  them  to  be  transferred  from  the 
pledgor  to  one  of  its  own  clerks.^    But  this  principle  has  been 
denied  by  the  same  court  where  the  pledgee  had  the  shares 
transferred  in  the  first  instance  to  an  irresponsible  trustee 
to  avoid  personal  liability  in  respect  of  them;'  and  the  two 
decisions  cannot  be  reconciled,  and  the  latter  is  unsound.* 

S  8866.  Transfers  for  the  Benefit  of  Creditors  of  Share- 
holders.—  The  individual  liability  of  a  shareholder  in  a 
national  bank  *  does  not  prevent  the  shareholder,  even  when  he 
is  a  director  in  the  bank,  from  making  a  general  assignment  of 
hii  prapertyf  including  his  shares,  for  the  payment  of  his 
debts;  but  if  such  a  general  assignment  of  his  property  will 
stand  against  the  attacks  of  any  particular  creditor,  it  will 
stand  against  the  attack  of  the  receiver  or  other  representative 
of  the  creditors  of  the  corporation  in  which  he  was  a  share- 
holder. At  the  same  time  it  was  conceded,  speaking  for  the 
court,  by  Mr.  Chief  Justice  Fuller,  that  "  the  shareholder  can- 
not transfer  his  shares  when  the  corporation  is  failing,  or 
manipulate  a  release  therefrom,  for  the  purpose  of  escaping 
his  liability.  And  the  principle  is  the  same  where  the  shares 
are  paid  up,  but  the  shareholder  is  responsible  in  respect 
thereof  to  an  equal  additional  amount."* 

^  National  Bank  «•  Case,  99  U.  S.  whether  the  origmal  vendor  in  snch 

^.  a  case  is  entitled  to  eontributian  from 

'  Anderson  v.  Philadelphia  Ware-  a  fraudulent  sub-vendee,  see  the  mis- 

house  €k>.,  Ill  U.  8.  479.  decided  case  of  Lesassier  v.  Kennedy, 


'  Opposed  to  the  latter  decision,  36  La.  Ann.  539. 
and  following  the  former,  is  Case  v.  *  Bey.  Stats.  U.S.,  H  6151, 5234. 

Small,  4  Woods  (U.  B.),  78;  ».  c.  10  •  Peters «.  Bain,  183  U.  8.  670,  692; 

Fed.  Rep.  722.     Upon  the  question  «.  c.  33  L.  ed.  696 ;  10  8np.  Ot.  Bep.  364. 
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Divbloni  of  Om  nbject,  SS7S.  Tnnifen  ot  sbareB  to  Uie  eon* 

TnuiBfen  to  infanta.  pan;  itself  void. 

Effect  of  transfer  through  an     SZ77.  Exceptions  to  this  rale. 

inbtat  to  ad  adult.  S278.  Want  of  knowledge  oa  part  of 

What  if   oompan;  wound  mp                  tosndtriKr. 

during  minority.  SS7V.  ^vufer  to  a  non-existent  or  flo- 

Ratification  after  majority.  titioui  peratm. 
Mairied  w<»i«d. 

8870.  mTbloB*  ef  tbe  8«tt)ect.  —  Cloeely  alliad  to   the 
ect  of  transfexB  to  men  of  straw  *  eomet  a  numeroaa  clan 
aeee  where  thares  of  stock  have  been  transferred  to,  or 
rwieo  placed  in,  the  names  of  persons  incapable  in  law  of 
ng  them.     What  is  said  in  considering  these  cases  must 
sad  in  connection  with  a  former  chapter  where  we  had 
sion  to  consider  the  question  who  may  become  share- 
ers  in  corporations.*    Transfers  of  this  kind  have  been 
iiently  made  by  the  transferor  for  the  purpose  of  escaping 
lity  as  a  contributory;  but  sometimes  they  have  been  in 
aature  of  bona  fide  advancements  to  children,  investments 
ufants  and  married  women,  or  assignments  to  nominees 
le  directors,  in  pursuance  of  power  conferred  in  the  con- 
tion  of  the  company  to  become  the  beneficial  owner  of  its 
stock.     Tbe  general  rule  is  that  transfers  to  a  transferee 
pable  of  taking  are  void  as  to  creditors  and  non^assentinj; 
eholders,  and  that  the  transferor  remains  a  contributory, 
lough  no  transfer  had  been  made.*    I  shall  examine  trans- 
and  allotments  of  this  kind  under  three  beads:  1.  Trsns- 
to  infants.    2.  Transfers  to  married  women.    3.  Transfers 
le  company  itself,  or  to  its  nominees  in  trust  for  it 

3271.  Transfer*  to  Infanta.  —  1.  It  is  not  intended  here 
)nsider  transfers  to  infants  which  are  merely  colorable, 
rived  by  tbe  transferor  to  escape  liability  as  a  contribO' 

Intc,  f  S265.  United  Society  v.  Eaglebank,  7  Cooa. 

InU,  i  1090,  tl  Mtq.  456;     Veiller   v.    Brown,     IS    Hna 

Ian?  *.  Olark,  17  Han.  330;      <II.  T.),  671;    anU,  i  8266. 
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tory.    Such  transfers  refer  themselves  to  another  division  of 
this  Buhjecti  and,  as  there  seen,  are  inoperative  and  void.^ 
But,  upon  familiar  grounds,  bona  fide  transfers. of  shares  to  an 
infant  are  not  void,  but  voidable,  at  his  election,  after  he 
attains  his  majority.     In  the  absence  of  special  provisions  in 
the  governing  statute,  there  is  nothing  to  distinguish  a  con- 
tract to  take  shares  from  any  other  contract  made  by  or  for 
an  infant'    The  rule,  as  already  seen,  in  the  ease  of  an  origi- 
nal subscription,  is  that  if  one  subscribes  for  stock,  in  the 
name  of  minors,  for  the  purpose  of  avoiding  personal  respon- 
sibility   if  the   corporation    should    become    insolvent,   and 
receives  the  benefit  of  the  stock,  he  will  be  liable  for  the  cor- 
porate debts.' 

§  8272.  Tlfteet  of  Transfer  Throngrb  an  Infant  to  an  Adnlt. 

The  settled  rule,  then,  seems  to  be  that  a  transfer  to  an 
infant  is  voidable,  but  not  void:*  voidable  at  the  election  of 
the  infant  or  of  the  company,  or,  in  case  of  the  winding-up 
of  the  company,  at  the  election  of  the  liquidator  or  receiver, 
who  represents  all  parties  in  interest  except  the  infant. 
It  follows,  then,  that  the  mere  fact  that  a  transfer  of  shares 
has  been  made  through  several  infants  to  an  adult,  the 
conveyances  having  been  attended  with  due  formality,  will 
not  entitle  the  liquidator  to  put  the  name  of  the  original 


'  AnUt  i  32S5,  ef  teq. ;  Capper's  case, 
L-  H.  3  Gh.  45S;  Mann*8  case,  L.  B. 
3  Oh.  459,  note ;  Weston's  case,  L.  B. 
^Ch.614;  Bichardson's  case,  L.  B. 
W  Eq,  588. 

*  Lomsden's  case,  L.  B.  4  Oh.  $1; 
EbbeU'B  case,  L.  B.  6  Oh.  302; 
Baker's  case,  L.  B.  7  Oh.  116;  Ma- 
le's case,  S  Be  Gex.  6l  8.  81; 
MitcheU's  case,  L.  B.  9  Eq.  8S3; 
^il«m'8  case,  L.  B.  S  £q.  240 ;  Hart's 
«tt>L.  R.  6  £q.  512.  In  a  salt  in 
equity  by  a  banking  oorpontioii  to 
sab  jecfc  to  the  payment  of  a  debt  cer- 
^  of  its  shares  alleged  to  have  been 
beld  by  A.'b  children  and  others  lor 
lui  use,  it  appeared  that  the  stock  had 


stood  for  seyeral  years  in  the  names  of 
soch  persons,  and  that  they  had  voted 
upon  it  without  objection  by  the  coi^ 
I)oration ;  and  it  was  hence  held  that 
the  corporation  was  estopped  from 
treating  the  subscription  as  a  fraudu- 
lent use,  by  the  ori^^nal  sabscriber, 
of  mere  names  to  secure  a  greater 
number  of  votes  than  he  would  other- 
wise have  been  entitled  to  if  the  stocK 
had  stood  in  his  own  name.  Oreed  v. 
Lancaster  Bank,  1  Ohio  St.  1. 

'  Oaetleman  v.  Holmes,  4  J.  J. 
ICarsh.  (Ky.)  1;  Boman  «.  Fry,  5 
J.  J.  Marsh.  (Ky.)  634. 

*  Lomsden's  case,  U  B.  4  Ob.  SI. 
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iransferor  on  the  list  in  place  of  the  last  transferee,  although 
itxe  company  did  not  know  that  the  intermediate  conveyeea 
irere  infanta.  The  last  shareholder  being  in  all  respects  com- 
aetent,  the  company  was  estopped  from  disputing  hia  title  to 
ibose  shares.  From  the  time  they  had  a  good  shareholder  on 
;heir  register,  in  respect  to  whom  they  were  bound,  and  who 
vas  bound  in  respect  to  them,  they  ceased  to  have  any  inter- 
est in  the  voidable  character  of  the  intermediate  transfers.* 

g  8273.  What  if  Company  Wound  ap  Daring  BIfnority. — 

3uch  a  contract,  however,  is  voidable  by  the  company  or  ita 
representative  until  ratified  by  the  infant,  after  attaining  his 
majority.  Hence,  if  the  company  is  wound  up  before  that 
time,  the  person  who  has  purchased  the  shares  for  the  infant, 
executed  the  necessary  conveyance,  and  entered  into  the  nec- 
sssary  covenants  for  him,  may  be  held  as  a  contributory;' 
for  it  cannot  be  assumed  in  such  a  case  that  the  infant,  after 
attaining  his  majority,  would  ratify  the  transaction;  and  this 
was  done  even  where  the  infant,  having  attained  his  majority 
after  the  winding  up,  expressed  by  affidavit  a  desire  to  retain 
the  shares,  although  he  could  not,  at  that  time,  pay  tlie 
amount  due  on  them.*  Upon  like  grounds,  where  a  father 
transfers  his  shares  to  an  infant,  and  the  company  is  wound 
up  before  the  latter  attains  his  majority,  the  transfer  will  be 
treated  as  void,  and  the  transferor  held  as  a  contributory.' 
But  where  a  father  applied  for  shares  in  the  name  of  his 
infant  son,  and  paid  the  deposit  thereon,  and  the  company 
refused  to  allow  him  to  execute  the  deed  on  behalf  of  his  son, 
and  he  did  no  further  act,  he  was  not  a  contributory.*  In  an 
early  case  in  Kentucky,  a  corporator  endeavored  to  escape  lia- 
bility to  creditors  by  taking  shares  in  the  names  of  infants. 
Phis  was  treated  as  "  a  fraud  on  the  community."  *    Where, 

>  Oooch's  CMS,  L.  R.  8  Oh.  286;  *  Outello's  case,  L.  B.  8  Eq.  604. 

rerernng  t.  c  L.  B.  14  Eq.  464,  *  Vfeataa'e  case,  L.  B.  6  Oh.  614 , 

■  BuTeleT*!  cue,  I  Ce  0«x.  A.  8.  Beid'i  cue,  24  Be»r.  318. 
560;  Bichudoon'i  cue,  L.  B.  19  Eq.  *  Umzwell's  caae,  24  Bear.  321. 

MS;  Ex  puto  Beavely,  1  Hall  AT.  *  BomaiiB.Fi7,GJ.  J.Manb.(Ky.) 

LIS;  OMtollo'scue,L.R.8Eq.  604;  634. 
BTmon'i  caae,  L.  B.  6  Ob.  298. 
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bowever,  the  shares  were  sold  in  open  market,  and  purchased 
by  an  infant,  of  which  fact  the  transferor  had  no  knowledge, 
and  the  company,  after  discovering  this  fact,  failed  for  more 
than  two  years  —  at  the  expiration  of  w^hich  time  the  company 
waswoandup  —  to  notify  the  transferor  of  such  fact,  and  that 
they  had  repudiated  the  transfer  on  account  of  it,  the  laches 
of  the  company  precluded  the  right  to  put  the  name  of  the 
transferor  again  on  the  register.^  Where  a  father  purchased 
shares,  and  had  them  registered  in  the  name  of  his  infant  son, 
whom  he  personated,  upon  winding  up  the  son's  name  was 
removed  from  the  register,  and  the  father  made  a  contribu- 
tory in  his  stead.' 

§  8274.  Ratiflcation  After  Majority. — What  circumstances 
will  amount  to  a  ratification  of  a  contract  for  the  purchase  is 
a  question  to  be  determined  largely  upon  the  facts  of  each 
case.  The  English  courts  have,  in  several  cases,  acted  upon 
the  principle  that  the  fact  that  a  person  allows  his  name  to 
remain  for  a  length  of  time  on  the  list  of  contributories  of  a 
company,  without  making  any  objection,  does  not  raise  an 
equity  against  his  applying  to  have  it  removed,  where  no  loss 
is  sustained  by  the  estate  which  would  have  been  avoided  if 
the  application  had  been  made  earlier.*  Some  distinct  act, 
they  have  held,  must  be  shown,  to  make  him  liable;  and  such 
an  act  was  not  discovered  in  the  fact  that  his  solicitor  had 
attended,  for  himself  and  others,  at  a  judge's  chambers,  to 
make  opposition  to  a  judicial  order  for  a  call.^  Other  of  those 
courts  have  discovered  an  intention  to  ratify  in  failing  to 
repudiate,  for  two  years  after  majority,  the  company  being  a 
going  concern.*  And  where  the  infant  acquiesced  for  five 
months  after  majority,  and  transferred  some  of  his  shares, 
and  did  not  object  till  four  months  after  winding  up,  it  was 
held  that  there  was  a  ratification.*    In  another  case,  acqui- 


^  Paxflon's  case,  L.  B.  8  £q.  650.  *  Wilson's  case,  L.  B.  8  Eq.  240. 

I  Bichardson's  case,  L.  B.  19  Eq.  *  Mitchell's   case,    L.   B.   9  Eq. 

m.  ses. 

'  SbeweU's  case,  L.  B.  2  Oh.  387 ;  *  Lumsden's   case,    L.   B.  4  Oh. 

Htft'i  case,  L.  B.  6  Eq.  612.  81. 
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Mcenoe  for  more  than  a  year  was  deemed  sufficientj  where  the 
late  iufaOit  had  executed  a  transfer  of  his  shares;^  hut  the  cou* 
trary  was  held  of  an  acquiescence  of  three  years  witkoui  knowU 
edpe  that  bis  name  was  on  the  list.'  And  it  seems  that  the 
infant  will  be  held  in  any  case,  on  the  ground  o{  fraud,  where 
he  procures  the  shares  with  the  intention  of  keeping  th^m  if 
the  company  succeeds^  and  repudiating  them  if  it  fails.' 

§  3275.  Married   Woman.  —  2.   No    general   rule   can   be 
•uggested,  applicable  to  the  different  States  of  the  Union,  as 
to  the  effect  of  a  contract  of  a  married  woman  to  take  shares 
in  a  corporation,  and  her  liability  in  respect  of   such  an 
engagement,  it  being  a  question  which  refers  itself,  in  each 
State,  to  the  loc€d  law.^    To  this  statement  an  exception  must 
be  made  in  the  case  of  corporations  created  by  or  under  stat- 
utes of  the  United  States.     Thus,  as  elsewhere  seen,  a  married 
woman  has  the  legal  capacity  to  receive  a  transfer  of  stock  in 
a  national  banking  corporation,  though  the  consideration  may 
have  proceeded  wholly  from  the  husband.*    We  have  seen* 
that,  by  the  principles  of  the  common  law,  the  husband  is  lior^ 
hie  for  calls  in  respect  of  shares  held  by  his  wife  before  mar- 
riage; and  that  if  a  husband  subscribes  for  shares  in  the 
name  of  his  wife,  in  a  corporation  created  under  the  Laws  of 
a  State  where  married  women  are  under  the  common-law  dis- 
ability, he  makes  himself  answerable  to  creditors  in  reapeet 
of    them.'      In   England^  even   prior  to   the  late    Married 
Woman's  Property  Act,  — and  this  is  no  doubt  the  rule  in 
equity  in  many  of  the  United  States,  —  if  a  married  woman, 
having  separate  property^  enters  into  a  pecuniary  engage- 
ment, whether  by  ordering  goods  or  othen^'ise„  which,  if  she 
were  2^  feme  sole,  would  constitute  her  a  debtor,  and,  in  enter- 
ing into  such  an  engagement,  she  purports  to  contract,  iiet 
for  her  husband,  but  for  herself,  and  on  tine  credit  of  har  sep- 


>>  Ebbett'a  case,  L.  B.  5  Oh.  903. 
>  Baktf'&case,  L.  K.  7  Ctu  115. 
'  The  Master  of  the  Rolls  in 
hettt'scaae,  L.  R.  (^ Ch^  902. 
«  AnU,  ^  1091,  1096. 
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»  Keyeer  v.  Hitz,  133  U..&  !». 

•  Ante,  i  109S. 

^  National  Commercial  Bank  «* 
McDonnell » 92  Ala.  387 ;  n  «..  9  South. 
Bep.  1 49.    Compare  arUs,  i  S21i. 
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arate  estate,  and  it  is  flo  intended  by  her  and  «o  understood 
by  the  person  with  whom  she  is  contracting,  an  obligation  is 
t^ersby  created  for  which  the  person  with  whom  she  contracts 
has  a  right  to  make  her  separate  estate  liable;  and  the  ques- 
tion whether  the  obligation  was  contracted  in  this  manner 
most  depend  npon  the  £acts  and  circumstances  of  each  partic- 
ular case.^    These  rules  have  been  held  applicable  to  a  mar- 
ried woman  holding  shares  in  a  joint-stock  company.     There 
is  held  to  be  nothing  in  the  nature  of  such  a  company,  in  the 
absence  of  any  special  provision  of  its  constitution,'  to  pre- 
vent a  married  woman  from  being  a  shareholder  in  her  own 
right,  so  as  to  bind  her  separate  estate.     Therefore,  where  a 
married  woman,  having  a  separate  estate,  contracted  to  take 
shares  in  her  own  name  in  a  joint-stock  company,  which  was 
afterwards  wound  up,  Vice-Chancellor  Kindersley,  being  of 
opinion  that  the  contract  was  entered  into  on  the  credit  of 
her  separate  estate,  and  that  the  deed  of  settlement  did  not 
exclude  married  women  from  being  shareholders,  so  as  to  bind 
their  separate  estate,  placed  the  married  woman  on  the  list  of 
contributories  in  her  own  right,  so  as  to  bind  her  separate 
estate.'    Where  the  ntatuB  of  a  married  woman  remains  as  at 
common  law,  if  she  owned   the  stock  before  her  coverture, 
after  which  time  her  husband  reduced  it  into  his  possession, 
in  the  event  of  the  insolvency  of  the  corporation,  he,  of 
coarse,  will  be  liable  to  creditors;  but  where  he  did  not  thus 
reduce  the  shares  into  his  possession,  but  allowed  the  wife  to 
receive  the  dividends,  she  was  held  responsible  to  the  credit- 
ors of  the  corporation  under  a  general  statute  making  share- 
holders individually  liable.^      This   ruling,  however,  seems 
oontrary  to  the  general  tenor  of  the  English  cases,  which  hold 


'  Johnson  «•  Gallagher,  8  Be  Gez,     seat  of  her  husband :  Howard  t.  Bank 
P-  &  J.  494;  Mrs.    Matthewmaa's     of  England,  L.  R.  19  £q.  295.    i/on- 


I U  R.  3  Eq.  7S1,  787.  damui  awarded  to  compel  registry  of 

'  Such  as  appears  to  have  controlled  shares   in   the   name   of  a  married 

in  Aftgas's  case,  1  De  Gex  &  S.  560.  woman :    Reg.  v.  Camatic   R.   Ck>., 

*  Mrs.  Matthewman's  case,  L.  R.  L.  R.  8  Q.  B.  299. 

Sfiq.731;   and  so  in  Luard's  case,  1         *  Matter  of  Reciprocity  Bank,  22 

1>eGex,F.&J.53S.  Power  of  marriied  N.  Y.  9. 

woman  to  transfer  stock  without  oon- 
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where  a  man  marries  a  shareholder,  and  allows  the  sbarM 
main  in  her  name,  he  will  be  a  contributory  in  respect 
lem;*  but  both  husband  and  wife  should  be  put  on  the 
since,  if  she  survives,  her  liability  will  survive  also.* 
one  who  marries  a  female  shareholder,  without  reducing 
ihares  into  his  possession,  is  liable  as  a  contributory  only 
espeot  of  the  liabilities  of  the  company  accroiog  or 
rred  during  the  coverture.*  Upon  grounds  fully  stated 
rhere,*  if  a  married  woman's  shares  are  held  by  fruatett 
ter,  in  the  absence  of  statutes  providing  otherwise,  they 
i  respond  as  shareholders,  and  look  to  her  for  indemnity.* 

3276.  Transfers  of  Shares  to  the  Companr  It«elf  Told.  — 

he  general  rule  is,  that  unless  the  governing  statute  or  con> 
tion  of  a  company  authorizes  it  in  express  terms  to  pur- 
e  its  own  shares,  such  a  purchase  is  ultra  vires.*  Where 
rule  prevails,  the  selling  shareholder  will  remain  liable  to 
itors,  unless  he  sells  bis  shares  innocently  to  one  capable 
iw  of  purchasing  and  holding  them,  not  knowing  that 
purchaser  is  using  ttie  funds  of  the  corporation;'  and 
even  in  that  case,  according  to  the  best  theory.*  The 
in  is,  that  he  gets — without  rendering  a  lawful  consider- 
1 — a  part  of  those  assets  which  are  a  trust  fund  for  the 
iters;  and  the  fact  that  he  gets  them  innocently  furnishes 
eason  whatever  why  he  should  not  restore  them.* 

3277.  Exceptions  to  Thts  Rule.  —  Authority  for  stating 
3  exceptions  to  this  rule  will  be  found  in  the  American 

toilinson'B  case,  3  De  Gex  &  S.  holder  who  Belle  hie  stock  (o  a  dirfftor 

adler'B  case,  3  De  Gex  &  S.  SS;  of  the  corporation  and  receives  there- 

»'e  case,  3  De  Gei  A  S.  1B7.  for  the  notes  which  he  has  given  to 

ladtec's  case,  3  De  Gex  &  S.  36.  the  corporation  for  the  Bame,  ia  not, 

Hubt'e  case,  3  De  Gex  &  S,  210.  by  reason  of  entries  on  the  books  of 

Ittu,  48194.  the  corporation,  which  do  not  them- 

iutlert>.Cump8ton,L.R.7Eq.lB.  •elves  evidence  fraud,  affected  with 

InU,  4  2054.  notice  ot  a  fraudulent  oonspiracy  be- 

ohnston  0.  Laflin,  103  U.  S.  800;  tween  the  directors  and  the  purchaser 

ling  a.  c.  5  Dill.  (U.  S.)  66.  to  wreck  the  corporation.    Alexander 

)randaU  v.  Lincoln,  62  Conn.  78,  v.  Rollins,  14  Mo.  App.  109;  «.  c.  84 

I.  e.  62  Am.  Bep.  660.  Mo.  667.    See,  also,  Bent  i>.  Hart,  10 

Jut  it  has  been  held  that  a  stock-  Uo.  App.  Hi,  146. 
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cases,  and  in  others  the  mle  is  denied  entirely.^    Thus,  it 
has  been  held  that  a  corporation  may  take  its  own  stock  tn 
jMBj/meni  0/  d^bU  owing  to  it,  and  may  hold  and  sell  stock  thus 
acquired.'    The  directors  have  power  to  sell  such  stock  and 
take  notes  for  the  price,  under  the  general  power  which  they 
possess  of  managing  the  corporate  business.'     So,  a  bequest 
to  a  corporation  of  its  own  shares  has  been  held  valid.^     But, 
whilst  stock  thus  taken  by  the  corporation  in  payment  or  pledge 
does  not  merge  so  that  it  may  not  be  reissued,*  it  cannot  be 
voted  at  corporate  elections;  for  it  is  not  to  be  tolerated  that 
the  power  should  thus  be  put  into  the  hands  of  the  officers  of 
corporations  of  securing  themselves  against  the  possibility  of 
removal.*    An  insurance  company,  doing  business  under  the 
laws  of  Ohio,   being  in  full   operation,   with   a  capital   of 
1300,000,  the   amount  authorized   by  its  charter,  resolved, 
through  its  board  of  directors,  that  any  stockholder  indebted 
to  the  company  on  stock  notes  might  have  the  privilege  of 
paying  any  part  or  all  of  such  indebtedness  in  the  capital 
Btock  of  the  company,  at  a  rate  specified  in  the  resolution. 
The  Court  of  Appeals  of  New  York  held  that  this  transaction 
was  valid.     The  court  was  not  aware  of  any  common-law 
principle  which  forbade  it;  nor  was  it  shown  to  be  in  contra- 
vention of  any  provision  of  the  charter  of  the  company,  or  of 
any  other  statute  of  Ohio.^    This  decision  is  not  only  against 
the  weight  of  authority,  but  it  is  incapable  of  vindication 
upon  sound  principles.     We  have  already  seen '  that  the  debts 
due  a  corporation  by  its  stockholders  on  their  stock  subscrip- 


>  Jitfe,  1 2002. 

*  BarUm  V.  Port  Jackson  &C.  Flank- 
poad  Oo.,  17  Barb.  (N.  Y.)  897; 
Cooper  V.  Frederick,  9  Ala.  78S;  Tay- 
kr  «.  Miami  Exportiiig  Oo.,  6  Ohio, 
m;  f.  e.  22  Am.  Dec  785;  Bank  of 
GdlimibaB  v.  Brace,  17  N.  Y.  607. 

*  State  Bank  v.  Fox,  8  Blatchl. 

^.B.)4S1;  Williams  «.  Bayage  Man. 

Ca,S]ld.Oh.418.  An  agreement  of 
t  eorporatkm  to  sell  its  own  shares 
tor  Im  than  their  par  Talne  has  been 
WtiM,  It  not  appearing  how  the 


company  acquired  the  stock.  Otter 
V.  Brevoort  Petroleum  Oo.,  60  Barb. 
(N.  Y.)  247. 

*  Bivanna  Nav.  Oo.  v.  Dawsons,  3 
Gratt  (Va.)  19;  «.  e.  46  Am.  Dec.  183. 

*  Williams  i^.  Savage  Man.  Oo.,  8 
Md.  Oh.  417. 

*  Ex  parte  Holmes,  6  Oow.  (N.  Y.) 
426;  Brewster  v.  Hartley,  87  Oal.  16; 
••  c.  99  Am.  Dec  287. 

*  Bank  of  Oolumbns  «.  Bruoe,  17 
N.  Y.  607. 

*  ArUe,  i  2962. 
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tions  are  as  much  a  part  of  the  capital  stock,  which  constitntefl 
a  trust  fund  for  the  security  and  benefit  of  creditors,  as  its 
tangible  assets.  It  follows,  and  has  been  decided  in  almost 
every  variety  of  situation,  that  any  arrangement  or  manipu- 
lation which  disperses  this  fund,  or  even  converts  it  into 
common  assets,^  is  void  as  against  creditors  who  have  given 
credit  on  the  faith  of  it.  And  while  a  court  of  justice  will  prob- 
ably uphold  a  compromise  by  which  a  company,  solvent  and 
paying  dividends,  receives  its  own  stock  in  payment  of  a  debt 
which  it  would  otherwise  lose,'  yet  an  arrangement  by  which 
a  company  receives  its  own  stock  in  discharge  of  notes  given 
for  stock  subscriptions  scatters  this  trust  fund  into  air. 

§  3278.  Want  of  Knowledgre  on  Part  of  Transferor.  —  If 

a  shareholder,  in  selling  his  shares,  deals  at  arms-length 
with  the  company,  and  conveys  them  to  a  qualified  person 
under  circumstances  which  do  not  charge  him  with  knowl- 
edge that  the  transferee  is  a  mere  trustee  for  the  company, 
and  he,  in  point  of  fact,  has  no  such  knowledge,  the  exist- 
ence of  such  a  fact  will  not  avoid  the  transfer  and  make  him 
a  contributory.*  The  same  rule  has  been  applied  where 
the  shares  were  sold  to  a  qualified  person  through  a  broker, 
the  vendor  having  no  knowledge  of  the  fact  that  the  trans- 
feree received  them  in  trust  for  the  company,  or  that  they 
were  purchased  with  the  company's  funds.^  Thus,  the  deed 
of  settlement  of  a  banking  company  provided  that  shares 
might  be  transferred  with  the  consent  of  the  directors, 
but  that  the  transfers  should  be  registered,  and  that  an  in- 
dorsement of  the  registry  should  be  made   on  the  deed  of 


*   Sawyer  v.  Hoag,  17  WalL  (U.  S.) 
610. 

*  Carrier  «  Lebanon  Slate  Ck).»  56 
N.  H.  262,  26S,  iMT  Sxaith,  J.»  and 
other  cases  cited  tupra.  English 
cases  depending  upon  ipeeial  ctreiini- 
ftaiMM,  which  are  set  out  at  length  in 
Thomp.  Stockh.,  i  238,  are:  London 
Sec  Bank  v.  Henry,  L.  B*  7  Eq.  334; 
Gray's  case,  1  Ch.  Div.  664;  Saan- 
der's  case,  2  De  Gex,  J.  St  8. 101. 
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*  Grady 'r  case,  1  De  Gex,  J.  && 
48&  The  writer  thinks  that  Lord 
Westbury  was  wrong  in  inierring 
from  the  facts  oi  this  case  that  the 
transferee  was  without  knowledge  of 
the  trusteeship  of  the  transferee. 
This,  however,  doea  not  alter  the  prin- 
ciple on  which  the  case  proceeded. 

«  Nkol's  case,  3  De  Gex  <&  J.  SS7; 
Jolmaton  v.  Lafiin,  5  DiU.  (U.  S.)  65; 
«.  c.  aOirmed,  103  U.  S.  SOO. 
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transfer,  and  should  be  sufiScient  evidence  of  the  directors' 
coDseat     A  shareholder  placed  his  shares  in  the  hands  of 
a  broker,  and  they  were  sold,  nominally,  to  the  solicitor  of 
the  company,  but   really  (though   without  the    knowledge 
of  the   shareholder)   to   the   company  itself,    the  purchase- 
money  being  paid  out  of  the  company's  funds,  and  the  sub- 
sequent dividends  being  carried  to  their  credit.      On  these 
facts  the  court  held  that,  although   there   was  no   indorse- 
ment on  the  transfer  to   the   solicitor,   the   directors'   con- 
sent was  sufficiently  proved,  and  that,  on  the  company  being 
wound  up,  the  vendor  ought  not  to  be  placed  on  the  list 
of  contributories  as  a  present  shareholder.^    A  holder  of  fall- 
paid  shares  of  stock  in  a  national  bank  employed  a  broker 
to  sell  the  same  in  the  market.    The  broker,  without  the  stock- 
holder's knowledge  or  direction  at  the  time,  sold  the  same 
at  their  market  value  to  the  president  of  the  bank,  individ- 
nally,  and  received  in   payment  his   individual   check  on 
the  bank  for  the  purchase  price,  and  delivered  to  the  pur- 
chaser the  share  certificates  assigned  in  blank,  with  blank 
powers  of  attorney  thereon  indorsed,  authorizing  the  trans- 
fer of  the  shares  upon  the  books  of  the  bank.     Subsequently, 
after  the  amount  of  the  check  had  been  collected,  but  on 
the  same  day,  the  president,  without  the  knowledge  of  the 
stockholder  or  his  broker,  directed  the  book-keeper  of  the 
bank  to  credit  his  individual  account  with  the  amount  of 
the  check  which  he  had  given  for  the  shares,  and  to  transfer 
the  shares  (the  book-keeper  inserting  his  own  name  in  tlie 
blank  power  of  attorney  to  make  the  transfer)  to  him  as 
*Hrci8tee":  not  specifying  for  whom   he  was    trustee,   and 
charging  the  sum  to  the  "sundry  stock   account"  of  the 
bank;  all  of  which  was  done.     The  bank,  although  it  had  not 
committed  any  act  of  insolvency,  was  then  insolvent;   but 
this  fact  was  not  known  by  the  stockholder  or  the  broker: 
The  court  held  that,  although  the  bank,  or  its  officers  for  it, 
was  prohibited  from  purchasing  its  own  shares,'  yet  that  the 
itockholder,  having  sold  in  good  faith,  without  notice  of  the 

^  ^iooVs  case,  S  De  Gex  <&  J.  S87.  '  U.  8.  Key.  Stats.,  §  6201. 
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illegal  purpose  of  the  president  in  buying  the  stock,  or  of  his 
intended  misappropriation  of  the  funds  of  the  bank  in  paying 
therefor,  was  not  liable  to  pay  back  to  the  receiver  of  the 
bank  the  money  received  in  payment  of  the  shares.^ 

§  3279.  Transfer  to  a  Non-existent  or  Fictitions  Person.  — 

It  is  not  necessary  to  do  more  than  state  the  proposition  that 
a  shareholder  cannot  escape  the  obligation  of  performing  his 
contract  of  subscription  by  the  device  of  transferring  his 
shares  to  a  fictitious  or  non-existent  person,  under  the  theory 
that  he  has  thus  abandoned  his  shares.' 


AbTICLB  V.      EXONBBATION   OF  THB  TbANSFBROB. 


SionoN 

8288.  General  rule  that  who  is  a 
shareholder  detennined  by 
the  corporate  books. 

8284.  General   rule  that  transferor 

is  liable  while  his  name  re- 
mains on  the  books. 

8285.  View  that  transferor  is  relieved 

unless  guilty  of  negligence. 

8286.  niuBtrations  of  this  view. 

8287.  This  view  denied  in  Ohio. 

8288.  Bule  where  the  transferor  is  a 

director. 

8289.  Corporation  may  waive  formal- 

ity in  the  transfer. 
8200.  Where  the  transfer  is  to  ths 
corporation  itself. 


Section 

8291.  Prohibited  transfers. 

8292.  Where  th^  transferor  owns  and 

transfers  all  the  shares. 

8293.  Statutory  provisions  respecting 

notice  of  transfer. 

8294.  Statutory   provisions    avoiding 

transfers  made  within  a  given 
time  prior  to  the  failure  of  the 
corporation. 

8295.  Period  at  which  transfer  inoper- 

ative to  divest  liability. 

8296.  Where  the  liability  is  for  rent 

accruing  after  transfer  under 
a  lease  made  before  transfer. 

8297.  When    transferor  cannot  im- 

peach validity  of  transfer. 


1  Johnston  t.  Laflin,  5  Dill.  (U.  S.) 
65;  «.  e.  affirmed,  108  U.  S.  800. 
The  writer  maintains  the  x>osition 
taken  in  his  work  on  stockholders 
(Thomp.  Stockh.,  H  289,  240),  that 
this  decision  is  fundamentally  er- 
roneous, in  that  it  ignores  the 
primary  fact  that  an  insolvent  cor- 
poration has  no  power  to  dispose 
of  its  assets  in  exchange  for  its  own 
shares,  and  that  no  number  of  inno- 
cent intermediaries,  and  no  amount 
of  stock-jobbing  hocus-pocus  ought 
to  be  allowed  to  create  such  a  power. 
The  fact  that  the  stockholder,  who 
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thus  obtained,  without  rendering  any 
lawful  consideration,  a  portion  of  the 
assets  which  the  law  had  impressed 
with  a  trust  in  favor  of  the  creditors 
of  the  corporation,  may  have  been 
innocent,  furnishes  no  reason  what- 
ever why  he  should  not  restore  those 
assets  to  the  receiver  of  the  corpora- 
tion. He  would  have  no  higher  rights 
than  an  innocent  purchaser  from  a 
bailee  or  trustee  would  have,  where 
the  latter  has  no  power  to  sell. 

•  Muskingum  Valley  Tump.  Co.  r. 
Ward,  18  Ohio,  120;  «.  c.  42  Am.  Dec. 
191. 
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§  3283.  General  Bnle  that  Who  Is  a  Shareholder  Deter- 
mined by  the  Corporate  Books. — The  general  role  already 
noticed,'  then,  is,  that  every  person  whose  name,  by  his 
authority,  has  been  placed  on  the  books  of  a  corporation  as  a 
shareholder,  is  such,  both  as  to  the  corporation'  and  to  its 
creditors,  so  long  as  his  name  remains  there.*     He  may  hold 
the  shares  as  trustee  for  others,*  or  for  the  company  itself,*  or 
as  collateral  security  for  money  loaned;*  and  yet,  he  is  per- 
sonally liable  as  a  shareholder,  and  if  he  suffers  loss  in  con- 
sequence of  his  position,  he  must  seek  indemnity  from  the 
equitable  owner.^     So,  although  he  may  have  sold  his  shares 
to  another,  and  received  pay  for  them,  and  delivered  to  the 
purchaser  his  certificate, — yet  until  the  transfer  has  been  per- 
fected by  registering  the  transfer  on  the  corporate  books,  as 
required  by  the  charter,  statute,  articles  of  association,  or 
deed  of  settlement   governing   the   company,   the  transfer, 
though  valid  as  between  him  and  the  transferee,*  does  not 


'  AnU,  i  S198. 

*  AfOe,  i  2S«7. 

*  State  V.  Ferris,  42  Conn.  660; 
Skowhegan  Bank  v,  Gutleri  49  Me. 
815;  Be  Empire  City  Bank,  18  N.  Y. 
199, 200;  <.  e.  6  Abb.  Pr.  (N.  Y.)  385; 
Holyoke  Bank  i^.  Bumham,  11  Gush. 
(Mass.)  183;  Crease  v.  Babcock,  10 
Met.  (Mass.)  525;  Grew  v.  Breed,  10 
Met  (Mass.)  569;  Stanley  v.  Stanley, 
26  Me.  191;  Worrall  v.  Judson,  5 
Barb.  (N.  Y.)  210;  Fowler  v.  Ludwig, 
34  Me.  455. 

*  Mitchell's  case,  L.  B.  9  £q.  863; 
Holt's  case,  1  Sim.  (n.  b.)  889;  Ind's 
case,  L.  B.  7  Gh.  485;  arUe,  i  3194. 

*  Chapman's  case,  L.  B.  8  Eq. 
361;  Hoare's  case,  2  Johns.  &  H.  229 ; 
Ex  parte  Oriental  Com.  Bank,  L.  B. 
3  Ch.  791;   Hemming  v.  Maddick, 

L. E.  9 £q.  175;  i.  e.  L.  B.  7  Ch.  895; 

ante,  k  S196. 

•  Adderly  v.  Storm,  6  HiU  (N.  Y.), 
6W;  Bosevelt  v.  Brown,  11  N.  Y.  148; 
^  Empire  City  Bank,  18  N.  Y.  199, 
^1  Holyoke  Bank  v.  Bumham,  11 


Gush.  (Mass.)  183;  Magruder  v.  Col- 
ston, 44  Md.  349;  $.  c.  22  Am.  Bep. 
47 ;  Grease  i^.  Babcock,  10  Met.  (Mass. ) 
525,  545;  Wheelock  v.  Kost,  77  111. 
296;  Pullman  v.  Upton,  96  U.  8.  328; 
Simmons  v.  Hill,  96  Mo.  679;  $.  c.  2 
L.  B.  A.  476;  anU,  ^  2937,3213. 

^  Ex  parte  Oriental  ^.  Bank,  L.  B. 
8  Ch.  791;  Hemming  v.  Maddick, 
L.  B.  9  Eq.  175;  «.  c.  L.  B.  7  Ch.  895; 
Stover  V.  Flack,  30  N.  Y.  64. 

*  Johnson  v.  Underbill,  52  N.  Y. 
203;  Duke  v.  Cahawba  Nav.  Co.,  10 
Ala.  82;  $.  e.  44  Am.  Dec.  472;  Shep- 
herd's case,  L.  B.  2  Ch.  16;  Sheffield 
Sec,  B.  Go.  9.  Woodcock,  2  Bailw.  Gas. 
522;  Castellan  v.  Hobson,  L.  B.  10 
Eq.  47;  Hall  i;.  United  States  Ins. 
Co.,  5Gill  (Md.),484 ;  Chouteau  Spring 
Co.  i;.  Harris,  20  Mo.  382;  St.  Louis 
Perpetual  Ins.  Co.  v.  Goodfellow,  9 
Mo.  149 ;  Moore  v.  Bank  of  Commerce, 
52  Mo.  377, 379;  Gilberts.  Manchester 
Co.,  11  Wend.  (N.  Y.)  627;  Bank  of 
Utica  v.  Smalley,  2  Cow.  (N.  Y.)  770; 
<.  c.  14  Am.  Dec.  526;  Quiner  v.  Mar- 
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divest  his  liability  as  a  shareholder  to  the  company^  or  to  its 
creditors.' 

* 

§  3284.  General  Bnle  that  Transferor  Is  liable  wUle  His 
Kame  Kemains  on  the  Books.  —  The  registration  being  in- 
tended in  part  for  the  protection  of  the  public/  one  who  has 
parted  with  his  shares,  and  yet  suffers  his  name  to  remain  on 
the  register,  remains  a  stockholder  by  condvci  or  estoppel^  upon, 
familiar  grounds  already  discussed.^  And  where  the  govern- 
ing statute  provides  that  transfers  can  only  be  made  by  deed 
and  by  alteration  of  the  register,  and  a  shareholder  transfers  his 
shares  in  another  way,  although  the  company  may  recognize 


Uehesd  Sodal  Ins.  Co.,  10  Mass.  476; 
Sargent  v.  Esaez  B.  Co.,  9  Pick. 
(Mass.)  202;  Neemith  v.  Washington 
Bank,  6  Pick.  (^lasB.)  S24;  Sargent  9. 
Franklin  Ins.  Co.,  S  Pick.  (Masa.)  90; 
«.  c.  19  Am.  Bee  806 ;  McEuen  v.  West 
London  &c  Co.,  L.  R.  6  Ch.  655; 
Brigham  «•  Mead,  10  Allen  (Mass.), 
246;  Shaw  v.  Rowley,  16  Mees.  A  W. 
SIO;  Walker  v.  Bartlett,  96  Eng.  L.  A 
£q.  S68;  f.  t.  18  Com.  B.  815;  anU, 
4  2S89.  An  assignment  not  made  in 
oonformitf  with  the  law  goreming 
the  corporation  will  pass  an  equitable 
title,  which  will  bind  all  persons  hav- 
ing notice  of  it.  Black  v.  Zacharie,  S 
How.  (U.  S.)  483. 

^  Helm  V.  Swiggett,  12  Ind.  196; 
Coleman  v.  Spencer,  5  Blackf.  (Ind.) 
197;  New  Albany  Ac.  R.  Co.  v.  Mc- 
Cormick,  10  Ind.  499;  $.  e.  71  Am. 
Dec.  837;  Marlborough  Man.  Co.  «. 
Smith,  2  Conn.  579. 

*  Shellington  v.  Howland,  53  N.  7. 
371;  Worrall  v.  Judson,  5  Barb. 
(N.  T.)  210;  Dane  v.  Young,  61  Me. 
160;  Wehrman  v,  Reakirt,  1  Cin.  Sup. 
(Oh.)  230,  287;  Marino's  case,  L.  R.  2 
Ch.  506;  MusgraTe  &  Hart's  case, 
L.  R.  5  Eq.  695;  Walker's  case,  L.  R. 
6  Eq.  80;  McEuen  v.  West  London 
Ac.  Co.,  L.  R.  6  Ch.  655.  CarUra, 
Wehrman  9.  Reakirt,  1  Cin.  Sup.  (Oh.) 
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280,287.  Compare  Etanesv.  Wheeler, 
19  Pick.  (Mass.)  442.  As  to  the  cor- 
elunvenesi  of  the  public  regittry  of  shares 
under  EnglUh  stotutst,  see  Thomp. 
Stockh.,  i  219,  where  the  fotlowing 
cases  are  examined  t  Dossett «.  Hard- 
ing, 1  Com.  B.  (n.  8.)  524;  Fry  i^.  Rus- 
sell, 3  Com.  B.  (n.  b.)  665;  Powis  v. 
Butler,  3  Com.  B.  (n.  b.)  646;  affirmed 
in  Ex.  Ch.  4  Com.  B.  <n.  b.)  469; 
Powis  v.  Harding,  1  Com.  B.  (n.  s.) 
538 ;  Henderson  v.  Royal  British  Bank, 
7  El.  A  B.  356;  Baniell  «.  Royal  Brit- 
ish Bank,  1  Hurl.  A  N.  661. 

*  The  rule  is  intended  for  the  ben- 
efit of  the  company  also  {atUe,  ^  2387); 
and  hence,  as  hetween  the  transfeies 
and  the  company,  unless  his  own 
transfer  is  made  upon  the  hooks  of 
the  company,  he  is  not  a  stockholder. 
The  mere  fact  that  he  owns  the  certi- 
ficate of  stock  does  not  make  him  a 
stoddiolder.  Helm  «.  Swiggett,  IS 
Ind.  194, 196;  Coleman  v.  Spencer,  5 
Blackf .  (Ind.)  197;  New  Albany  Ac. 
R.  Co. «.  MoCormick,  10  Ind.  499;  <.  e. 
71  Am.  Dec  337 ;  Marlborough  Man. 
Go.  V.  Smith,  2  Oonn.  679. 

*  Ante,  i  1877,  et  uq. ;  Re  Redproo- 
ity  Bank,  22  N.  Y.  9 ;  Plnmh  v.  Bank  of 
Enterprise,  48  Kan.  484;  «.  e.  29  Pms. 
Rep.  699. 
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the  traosfer  by  reeeiying  assessmenta  from  the  traDsferee,  tbii, 
ii  baa  been  held  in  England,  doea  not  diacbarge  the  transferor 
from  liability  to  the  company  as  a  shareholder.     If  this  were 
not  00,  the  wholesome  requirement  of  tbe  law  might  be 
entirely  eluded;  and  any  person  who  examined  the  register , 
whether  a  creditor  who  wished  to  know  the  names  of  the 
shareholders,  or  a  shareholder  who  wished  to  knowtlie  names 
of  his  co-sbareholders,  would  be  entirely  deceived.^     Tbe  gen- 
eral rule  therefore  is,  that  where  the  governing  statute  or  the 
by-laws  of  the  company  require  that  transfers  of  its  shares 
shall  be  noted  on  the  books  of  the  company,  or,  as  it  is  expressed 
in  most  charters,  that  tbe  shares  shall  be  trasisjerable  on  Vie 
booh  of  the  company, — then,  unless  the  transfer  is  so  regis- 
tered on  tbe  company's  books,  the  transferor  remains  liable  to 
the  creditors  of  the  company  in  the  event  of  its  insolvency, 
although,  as  between  him  and  the  transferee,  the  transfer 
may  have  been  out-and-out.'    And  it  makes  no  difference,  for 
the  purposes  of  this  rule,  whether  or  not  the  stock  stood  on  tlie 
books  of  the  corporation  in  the  name  of  some  other  person  as 
his  tnutee.*  Nor  will  e^ private  agreement  between  the  transferor 
and  transferee,  that  the  former  shall  not  be  liable,  relieve 
him  from  such  liability.^    In  this  respect,  the  English  rule 
coincides  for  the  most  part  with  the  American  rule,  and  where 
the  constitution  of  a  company  requires  that  a  transfer  of 
shares  be  executed  by  both  parties,  and  it  is  not  executed  by 
the  transferee,  the  English  courts  will  not,  under  sections  3& 
and  98  of  the  Companies  Act,  1862,  rectify  the  register^  but  will 
put  the  transferor  on  the  list  of  contributories,  and  leave  the 
transferor  and  transferee  to  their  remedies  against  each  other.' 


^  McEoen  v.  West  Loadon  Ae.  Oo., 
L.  R.  6  Oh.  655. 

^  Ante,  i  2S97 ;  Fowler  «.  Ludwig, 
M  Me.  ^;  Richmond  v*  Irons,  121 
D.8«27;  Worrall  v.  JudBon,  6  Barix 
(^*  Y.)  210;  Irons  ti  Mannlactnieni' 
K&i.  Bank,  27  Fed.  Rep.  591 ;  Force  «• 
IHbloiwga  Fanniii^  6x.  Ob.,  22  6a. 
tt;  Borland  v.  Haven,  S7  Fed.  Bep. 
an  (lukder  Gal.  Code)  ;  Bell'a  Appeal, 
115  Pkfii.  aa;  8.  €.  2  Anu  Si.  Bmp. 


082;  Wright  v.  8teinkeme7«Er,  a  lie. 
App.  575. 

*  Boriand  vt  Haven,  S7  Fed.  Rep. 
804* 

*  Beirs  Appeal,  115  Fa.  St.  88 ;  «w  e. 
2  Am.  St.  Rep.  532;  S  Atl.  R^.  177 ;  7 
Gent.  Rep.  150,  180;  11  East.  Rep. 
808,885. 

*  Marino's  case,  U  R.  2  Gh.  fi85r 
Mnsgrave  A  Hart's  case,  Li.  R.  5  Ik^ 

laa. 
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g  3285.  View  that  Transferor  Is  ftelioTed  unless  Onilty  of 
Negligrence. — In  England,  subject  to  the  exception  of  one 
year's  time  in  the  Companies  Act,  1862,  the  transferor  will 
not  be  liable  as  a  contributory,  unless  his  name  was  suffered 
to  remain  on  the  register  through  his  negligence}  It  is 
believed  that  the  qualification  put  upon  it  by  Sir  John 
Romilly,  M.  B.,  that  where  the  transferor  has  done  all  in  his 
power  to  complete  the  formality  of  the  transfer  he  is  dis- 
charged from  liability  as  a  shareholder,'  cannot  be  success- 
fully objected  to;  and  the  rule  now  obtaining  in  England 
seems  even  less  stringent:  a  transferor  who  has  negligently 
suffered  his  name  to  remain  on  the  register  will  be  held  as  a 
contributory,*  but  one  whose  name  remains  there  notwith- 
standing he  has  been  guilty  of  no  laches  will  not.^  This  view 
has  been  adopted  by  tJie  courts  of  the  United  States ,  at  least 
in  respect  of  transfers  of  shares  of  national  banking  corpora- 
tions. But  it  is  supposed  that  the  principle  on  which  those 
courts  proceed  is  equally  applicable  to  other  corporations. 
That  rule  is,  that  where  the  shareholder,  in  selling  his  shares, 
does  all  that  a  careful  and  prudent  business  man  should  do 
to  discharge  himself  from  liability  as  a  shareholder,  he  will  not 
be  held  responsible  for  the  neglect  and  carelessness  of  an  offi- 
cer of  the  bank  in  failing  to  register  the  transfer.^  But,  while 
recognizing  this  principle,  it  has  been  held  that  a  stockholder, 
who,  after  sale  of  his  stock,  permits  his  name  to  remain  on 
the  books  of  the  corporation  as  a  stockholder,  and  knows,  or 
should  know,  the  common  usage  of  the  corporation  as  to  the 


^  Shortridge  v.  Boeanqaet,  16  Beav. 
S4;  White's  case,  L.  B.  8  Eq.  86; 
Ward's  case,  L.  B.  2  £q.  226;  £x 
parte  Henderson,  19  Beav.  107; 
Fyfe's  case,  L.  R.  4  Ch.  768;  Na- 
tion's case,  L.  R.  8  Eq.  77;  HiU's 
case,  L.  B.  4  Ch.  769,  note;  Ward 
&  Garfit's  case,  L.  R.  4  Eq.  189. 

*  Shortridge  v.  Bosanquet,  16  Beav. 
84;  White's  case,  L.  R.  8  Eq.  86; 
Ward's  case,  L.  R.  2  Eq.  226;  Ex 
parte  Henderson,  19  Beav.  107.  But 
see  Bosanquet  v.  Shortridge,  4  Ex.  699. 
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*  Head's  case,  L.  R.  8  Eq.  84; 
White's  case,  L.  R.  8  Eq.  86;  Walk- 
er's  case,  L.  B.  6  Eq.  80;  Shepherd's 
case,  L.  B.  2  Ch.  16. 

*  Fyfe's  case,  L.  B.  4  Ch.  768; 
Nation's  case,  L.  R.  8  Eq.  77 ;  Hill's 
case,  L.  R.  4  Ch.  769,  note;  Ward  & 
Garfit's  case,  L.  B.  4  Eq.  189. 

*  Hayes  v.  Shoemaker,  6  Rail.  & 
Corp.  L.  J.  824;  «.  c.  39  Fed.  Rep. 
319;  Hayes  v.  Yawger,  39  Fed.  Rep. 
912;  Whitney  v.  Butler,  118  U.  S.  665; 
Young  V.  McKay,  60  Fed.  Rep.  894. 
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recording  of  transfers,  cannot  complain  that  no  by-law  ha$ 
been  enacted  prescribing  the  manner  of  transfer,  nor  claim 
exemption  from  individual  liability  on  that  ground,  because 
of  his  negligence.^  In  another  court,  where  this  principle  is 
recognized,  a  stockholder  in  a  national  bank,  in  good  faith, 
and  without  any  expectation  of  the  insolyency  of  the  bank, 
sold  his  stock,  but  no  transfer  was  made  on  the  books  until 
after  the  bank  had  become  insolvent  and  gone  into  liquida- 
tion. It  was  held  that  he  continued  liable  under  the  statute 
for  the  debts  of  the  bank,  in  respect  of  such  stock,  so  long  as 
it  was  not  transferred  on  the  books  of  the  bank,  or  the  cer- 
tificate was  not  delivered  to  the  bank  with  a  power  of  attorney 
and  a  request  for  the  making  of  such  transfer;  and  such  deliv- 
ery to  the  president  of  the  bank,  not  as  president,  but  as  pur- 
chaser  of  the  stock,  did  not  discharge  the  stockholder.* 

§  3286.  Blustrations  of  This  View.  —  A  holder  of  national 
bank  shares  sold  them  in  good  faith.  The  failure  to  have  the  trans- 
fer made  on  the  bank  books  was  due  to  the  negligence  of  the  cashier^ 
who  had  been  told  to  make  it,  and  who  had  promised  to  do  so.  It 
was  held  that  the  seller  was  not  liable  to  an  assessment  ordered  by 
the  Comptroller  of  the  Currency  on  the  subsequent  failure  of  the 
bank.'  In  another  case  it  appeared  that  A.,  an  owner  of  shares 
in  the  capital  stock  of  a  national  bank,  employed  an  auctioneer 
to  sell  them  at  public  auction.  They  were  bid  off  by  B.,  who 
paid  the  auctioneer  for  them,  and  received  from  him  the  certifi- 
cate of  stock,  with  a  power  of  attorney  for  transfer  duly  executed  in 
blank.  The  auctioneer  paid  the  purchase-money  to  A.  B.  was 
employed  by  the  president  of  the  bank  to  make  this  purchase  for  a 
customer  of  the  bank,  who  had  made  a  deposit  in  the  bank  for  the 
purpose,  and  he  delivered  the  certificate  and  the  power  of  attorney  to 
the  president,  and  received  from  the  bank  the  money  for  the  pur- 
chase. No  formal  transfer  of  the  stock  was  made  on  the  transfer 
books  of  the  bank.  Shortly  afterwards  the  bank  became  insolvent, 
and  eventually  went  into  the  hands  of  a  receiver,  who  made  an 
assessment  on  the  stockholders  under  the  provisions  of  Rev.  Stats. 
U.  S.,  §  5205,  to  make  up  the  deficiency  in  the  capital.     Until 

^  Plumb  1^.  Bank  of  Enterprise,  4S  '  Hayes  i;.  Shoemaker,  S9  Fed.  Rep. 

Kjm.  484 ;  «.  c.  29  Pac.  Rep.  699.  319 ;  17  Wash.  L.  Rep.  633 ;  s.  c.  6  RaU. 

•  Richmond  v.  Irons,  121  U.  S.  27.     &  Corp.  L.  J.  324. 
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aftar  the  stoppage  A.  had  no  knowledge  as  to  the  purchaser,  or  an  le 
the  neglect  to  formally  transfer  the  stocky  and  no  reason  to  snppoee 
that  the  transfer  had  not  been  made.  In  an  action  against  A^  by 
the  receiver,  to  recover  the  amount  of  the  assessment  upon  bis 
stock,  it  was  held  that  the  responsibility  of  A«  ceased  upon  the  sur* 
render  of  the  certificates  to  the  bank,  and  the  delivery  to  its  presi- 
dent of  a  power  of  attorney  sufficient  to  effect,  and  intended  to  effect, 
as  the  president  knew,  a  transfer  of  the  stock  on  the  books  of  the 
bank.'  In  an  action  by  the  receiver  of  a  national  bank  to  enforce  an 
asBeesment  under  Rev.  Stats.  U.  S.,  §  5151,  against  one  whose 
name  stood  on  the  transfer  books  as  a  stockholder,  it  appeared  that 
nearly  a  year  before  the  failure  of  the  bank  he  had  sold  his  stock  to 
a  broker  for  an  undisclosed  principal;  that  he  indorsed  the  same, 
ai>d  requested  the  broker  to  inform  the  cashier  of  the  transaction^ 
and  to  have  the  stock  transferred;  that  the  broker  accordingly 
handed  the  stock  to  the  cashier,  gave  him  the  necessary  informa" 
tion,  and  requested  him  to  make  the  transfer.  This  the  cashier 
promised  to  do,  but  in  fact  the  transfer  was  never  made.  The  cer- 
tificate recited  that  it  was  transferable  on  the  books  of  the  company 
"by  indorsement  hereon  and  stirrender  of  this  certificate."  It  was 
held  that,  in  requesting  the  cashier  to  make  the  transfer,  the  broker 
acted  as  the  seller's  agent,  and  that  the  latter  did  all  that  was 
required  of  him  as  a  prudent  business  man,  and  could  not  be  held 
liable  as  a  stockholder.'  This  view  has  also  been  taken  in  face  of 
a  statute  which  provides  that  ^no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  except  to  render  the  person  to  whom  it 
shall  be  transferred  liable  for  the  debts  of  the  corporation  according 
to  the  provisions  of  this  act,  until  it  shall  have  been  entered"  in  a 
book  referred  to  "  by  an  entry  showing  from  and  to  whom  trans- 
ferred."* There  was  also  a  by-law  of  the  company  providing  that 
transfers  of  shares  shonld  '*  only  be  made,  on  the  books  of  the 
company,"  in  the  manner  therein  directed.  In  an  action  to 
cliarge  one  who  had  been  a  holder  of  eighty  shares  of  the  stock  of 
the  company,  and  also  one  of  its  directors,  with  personal  liability 
for  one  of  its  debts,  by  reason  of  a  failure  on  the  part  of  the  directors 
to  file  an  annual  report  required  by  another  section  of  tha  statute,^ 

"  Whitney  v.  Butler,  118  U.  S.  666;  ■  New  York  Act  of  1876,  ch.  611» 

reversing  Price  «.  Whitney,  28  Fed.  i  17. 

Bep.  297.  *  Ibid.,  ^  18. 

*  Toung  V.  McKay,  60  Fed.  Rep.  S94. 
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it  appeared  that  the  defendant,  prior  to  the  period  of  default  in  filing 
the  report^  desiring  to  sever  his  connection  with  the  company^  went 
to  Latimer  B.  Jones,  its  secretary  and  treasurer,  and  also  to  one 
Atebinson,  an  employ^  of  the  company,  and  asked  for  his  share 
certificate,  which  he  indorsed,  as  follows,  over  his  signature:  "  For 
▼alue  received,  I  hereby  sell,  transfer,  and  assign  to  Latimer  B. 
Jones  eighty  shares  of  stock  within  mentioned,  and  authorize  L.  B. 
Jones  to  make  the  necessary  transfer  on  the  books  of  the  com- 
pany. Witness  my  hand  and  seal  this  fifth  day  of  November,  1886. 
A.  W.  ColwelL"  He  then  delivered  his  share  certificate  with  this 
indorsement  to  Jones,  announcing  that  it  severed  his  connection 
with  the  company,  and  that  he  had  nothing  further  to  do  with  it. 
Jones  accepted  the  certificate,  and  the  defendant  asked  for  the 
transfer  book,  but  the  company  did  not  have  one,  and  he  was 
told  that  it  was  not  necessary.  Some  days  later,  however,  a 
transfer  book  was  obtained,  and,  as  we  understand  the  case,  a 
formal  transfer  was  made  thereon  of  seventy-five  of  the  shares  to 
Jones,  who  issued  a  new  certificate  to  himself  for  that  number;  but, 
at  the  suggestion  of  Atchinson,  and  without  the  knowledge  of  the 
defendant,  a  certificate  for  the  remaining  five  shares  was  reissued 
to  the  defendant,  and  he  was  induced  a  few  days  later  to  accept  it^ 
though  with  the  understanding  that  he  should  not  continue  to  be  a 
director.  On  this  state  of  facts  the  Court  of  Appeals  of  New  York 
held  that  the  defendant  was  neither  chargeable  as  a  director  by 
reason  of  having  been  such  when  the  default  occurred,  nor  as  a 
shcareholder;  because  what  he  had  done  had  operated  to  divest  him 
of  all  his  shares  prior  to  the  period  of  the  default,  and  his  owner- 
ship of  them  had  not  been  resumed.^  Unless  there  is  some  inac- 
curacy in  the  foregoing  statement  of  facts,  the  decision  is  a  palpable 
aberration,  and  it  is  entirely  answered  by  a  single  sentence  in  the 
opinion  of  Bradley,  J.,  who  dissented:  "The  defendant  owned  eighty 
shares  of  the  stock,  and  no  more  than  seventy-five  of  them  were  trans- 
ferred upon  the  books  of  the  company;  and,  as  between  him  and  it, 
his  relation  of  stockholder  of  five  shares  continued."" 

§  3287.  This  Tiew  Denied  in  Ohio.  —  In  Ohio  the  severe 
rule  seems  to  obtain  that  if  a  man's  name  is  once  lawfully  placed  on 
the  register  of  a  company  as  a  stockholder,  he  remains  such  until  he 

*  Ohemical  Nat.  Bank  v.  Oolwell,  876;  SON.  E. Rep. 644;  reversing «. c. 
182  N.  Y.  250;  •.  c.  48  N.  Y.  St.  Rep.     9  N.  Y.  St.  Rep.  285,  288. 

■  Ibid.,  182  N.  Y.  250,  258. 
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gets  it  off,  and  that  he  must  see  to  it  that  it  is  got  off,  or  he  will  be 
compelled  to  respond  to  creditors.  The  vendor  of  corporate  stock 
was  held  liable  under  a  statute  of  that  State  to  the  creditors  of  the 
corporation  who  became  such  after  his  transfer^  where  he  still  ap- 
peared by  the  stock  book  to  be  the  owner  of  the  shares,  notwith- 
standing the  sale  was  made  in  good  faith,  and  for  value,  and  that 
the  purchaser  was  treated  by  the  company  as  the  owner  of  the  stock, 
and  the  vendor  made  an  attempt  to  have  it  transferred  on  the  books, 
which  transfer  failed  because  of  the  neglect  of  the  secretary  of  the 
company.  It  was  held  that  the  vendor  would  be  charged  with  such 
neglect.^ 

§  3288.  Bale  where  the  Transferor  Is  a  Director.— -The 

rule  which  requires  the  transferor  to  see  to  it  that  the  name 
of  the  transferee  is  substituted  for  his  on  the  books  of  the 
company  seems  to  apply  without  exception  where  the  trans- 
feror is  a  director.  He  is  in  a  very  different  position  from  that 
of  an  ordinary  shareholder,  for  he  has  the  means  .of  seeing 
that  all  the  formalities  of  transfer  required  by  the  constitution 
of  the  company  are  complied  with,  and  he  is  therefore  bound, 
in  transferring  his  shares,  to  see  to  the  regularity  of  the  trans- 
fer. If  he  fails  in  this,  be  remains  a  contributory.'  The  same 
principle  has  been  applied  where  the  auditor  of  a  failing  com- 
pany transferred  his  shares  to  the  managing  director  under 
circumstances  of  doubtful  good  faith,  and  where  the  requisite 
formalities  were  not  attended  to.' 

§  3280.  Corporation  may  Waive  Formality  in  the  Trans- 
fer,—  It  is  shown  elsewhere  that  the  by-laws  and  statutes  which 
require  transfers  to  be  made  on  the  books  of  the  corporation 


^  Harpold  v.  Stobart,  46  Ohio  St. 
897;  8.  c.  15  Am.  St.  Rep.  618;  21 
N.  E.  Rep.  687. 

■  Ex  parte  Brown,  19  Beav.  97. 
There  is  one  untenable  decision  to  the 
contrary :  Chemical  Nat.  Bank  v.  Ool- 
well,  132  N.  Y.  250 ;  ante,  i  8286. 

'  Ex  parte  Henderson,  19  Beav. 
107.  ''Rectifying  live  register'*  under 
English  Companies  Act,  1862,  §  35: 
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case,  L.  R.  3  Eq.  77 ;  Fyfe's  case,  L. 
R.  4  Ch.  768 ;  Hill's  case,  Jd.769,  note ; 
Ward's  case,  L.  R.  2  Eq.  226;  Lind. 
Comp.,  5th  ed.,  pp.  61,  748,  755,  832, 
834.  Where  name  wrongly  on  register 
in  first  instance:  Fox's  case,  L.  R. 
5  Eq.  118;  Walker's  case,  L.  R.  6  Eq. 
34;  Rivington's  case,  8  Ch.  Diy.  10; 
Doman's  case,  3  Ch.  Diy.  21. 
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prescribe  a  Tvlef<yr  the  benefit  of  the  corporation}  It  is  perhaps 
no  more  than  a  different  statement  of  the  doctrine  of  the  pre- 
ceding section  to  say  that  the  corporation  has  .power  to  waive 
such  a  provision,  and  that  if  the  corporation  does  waive  it  at 
the  request  of  a  purchaser  of  the  stock,  or  with  his  assent,  he 
becomes  a  stockholder^  and  directly  liable  for  future  assess- 
ments.' On  a  similar  principle,  the  corporation  may  be 
estopped,  by  its  conduct  in  recognizing  the  transferee  as  a  mem- 
ber,  from  afterwards  enforcing  a  call  against  the  transferor. 
When,  therefore,  a  stockholder  in  a  corporation  transferred 
his  stock  in  good  faith,  but  did  not  cause  the  transfer  to  be  made 
upon  the  books  of  the  company,  as  required  by  the  statute  of 
incorporation,  and  the  company  had  no  transfer  book,  and  the 
certificate  required  to  be  filed  and  recorded  in  the  town  clerk's 
oflSce  was  not  signed  by  the  officers  of  the  company,  as 
required  by  its  by-laws,  but  was  recorded  by  the  direction  of 
the  company,  who  acquiesced  and  recognized  the  transferee 
as  the  owner  of  the  stock, — it  was  held  that  the  original  stock- 
holder was  not  liable  to  pay  calls  upon  the  stock  after  the  trans- 
fer.' So  far  as  the  corporation  itself  is  concerned,  it  cannot  be 
permitted  to  derive  an  advantage  from  its  own  negligence  or 
other  fault,  but  it  is  bound  to  recognize  the  title  of  the  transferee, 
and  consequently  to  exonerate  the  transferor  exactly  as  though 
it  had  done  its  duty  in  the  premises.^  So,  also,  in  an  action 
by  a  receiver  of  the  corporation  against  a  past  shareholder  to 
recover  an  unpaid  balance  in  respect  of  his  shares,  it  appeared 
that  the  defendant  sold  certain  stock  of  the  corporation  and 
executed  a  transfer  thereof  in  blank,  which  was  subsequently 
delivered  to  the  purchasers,  a  firm  composed  of  the  president 
and  one  of  the  trustees  of  the  corporation,  who,  for  four  years 
thereafter,  were  paid  by  the  corporation  the  dividends  on  the 
stock,  and  the  payments  were  placed  to  the  credit  of  the  firm 
by  the  company,  though  the  transfer  was  not,  nor  was  it 

>  AnU,  «  2387,  et  uq.  49  N.  Y.  416,  420;  affirming  «.  e.  2S 

*  Upton    ••    Bomham,    8    BIm.     Hon  (N.  Y.),  122. 

(U.  80  481.  «  Ibid. ;  Robinson  v.  National  Bank, 

•  Iflham  V.  Buckingham,  49  N.  Y.     95  N.  Y.  637;  Central  Nat.  Bank  •• 
Sift.    See,  also,  Billings  ••  Bobinson,      Williston,  138  Mass.  244. 
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required  bj  law  to  be,  entered  upon  the  booka  of  the  com- 
pany. It  was  held  (reversing  the  Supreme  Court)  thai  the 
defendant  was  not  liable,  as  his  vendees  acquired  all  his  title 
to  the  stock,  and  the  corporation  had  recognized  them  as  the 
owners;  and  that  the  plaintiff,  as  receiver  of  the  corporation, 
possessed  only  the  rights  of  the  corporation,  and  got  ao  title 
which  authorized  him  to  claim  payment  of  the  stock  from 
the  former  owner/ 

§  3290.  Where  the  Tnmsfer  U  to  Um  CorporfttlonL  Itself. 

Where  the  transfer  is  tfi  farm  to  the  corporation  itself,  and 
the  question  of  the  Btaiue  of  the  transferor  arises  between 
him  and  the  corporation,  whether  he  will  be  regarded  as  a 
member  or  not  will  be  a  question  of  fact  and  intent,  to  be 
determined  upon  a  consideration  of  what  the  parties  did, 
agreed,  and  intended.  Thus,  a  stockholder  of  a  bank  trans- 
ferred his  shares  to  the  corporation  by  a  writing  absolute  in 
form,  and  surrendered  his  certificate  of  stock,  and  at  the  same 
time  left  with  the  cashier  an  agreement,  in  which,  after  recit- 
ing that  he  had  transferred  the  shares  aa  coUaUral  security  for 
the  payment  of  a  certain  note  in  bank,  he  covenanted  that  if 
the  note  should  not  be  duly  paid,  the  bank  might  sell  the 
shares  and  apply  the  proceeds  to  the  payment  of  the  note,  and 
hold  the  surplus  to  his  use.  He  paid  interest  from  time  to  time 
upon  the  note  after  it  had  fallen  due,  and  continued  to  receive 
the  dividends  upon  the  shares.  On  these  facts,  it  was  held 
that  he  was  still  a  member  of  the  corporation.^ 

§  3291.  Prohibited  Transfers* — If  the  constitution  or  gov- 
erning statute  of  a  joint-stock  company  exacts  a  condition  pre- 
cedent to  a  valid  transfer  of  shares,  as,  that  the  consent  of  the 
directors  shall  have  been  obtained,  or  that  the  transferor  shall 
have  paid  all  assessments,'  a  transfer  without  the  performance 
of  this  condition,  not  being  good  between  the  transferor  and 


^  Gutting  9.  Damerel,  88  N.  Y.  410,         *  Merchants'  Bsnk  «.  Cook,  4  Pick. 

411;  reversing  «.  c.  23  Hun  (N.  T.),  (Hass.)  405. 
839.  *  Gilbert's  cue,  L.  B.  6  Oh.  650. 
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the  company,  leaves  him,  of  eottrse,  liable  to  its  creditors.^ 
If,  however,  this  condition  precedent  is  exacted,  not  by  the 
constitution  of  the  company,  but  by  a  by-law  merely,  it  may 
be  vaived  by  a  contrary  usage  on  the  part  of  the  company. 
Thus,  where  a  by-law  required  the  consent  of  the  directors  to 
a  transfer  of  stock  by  a  person  indebted  to  the  company,  but 
in  the  practice  of  the  company  such  cases  were  never  brought 
before  the  board,  a  transfer  by  such  a  stockholder,  made 
without  their  consent,  but  according  to  the  usage  of  the  com« 
pany,  was  good  against  the  company.* 

S  S2d&  Where  the  Transferor  Owns  and  Tiransfers  all  tbe 
Shares.  —  Cases  where  all  the  shares  in  the  corporation  are 
owned  by  one  person  have  given  the  courts  some  embarrass- 
ment/ It  must  be  kept  in  mind  that  where  all  the  shares  of 
stock  of  a  corporation  pass  into  the  ownership  of  one  person, 
the  eorporation  is  not  thereby  ipso  facto  dissolved,  nor  its 
stock  merged,  so  to  speak,  so  as  to  make  him  the  legal  owner 
of  the  tangible  property  of  the  corporation.  But  he  is  the 
suitable  owner  of  it;  and  if  he  undertakes  to  convey  it,  equity, 
which  looks  through  the  form  to  the  substauce  of  things,  will 
give  effect  to  his  conveyance  as  an  equitable  deed  or  mortgage, 
as  the  case  mav  be>  In  one  such  case  A.  owned  all  the  stock  of 
a  banking  corporation, which  owed  no  deb4;8.  A.  was  about  to 
wind  up  bis  bosiness,  when  others  induced  him  to  transfer 
the  charter  to  them.  A.  transferred  the  stock  to  these  persons 
wifthout  consideration,  and  took  all  of  the  property  belonging 
to  the  bank,  giving  notice  of  the  transfer  of  the  stock  under 
the  statute.  The  new  owners  paid  in  more  than  the  amount 
of  the  property  before  the  transfer.  Everything  was  done  in 
good  faith.  It  was  held  that  subsequent  creditors  had  no 
rights  as  against  A.* 

^  BoBsnqntt  «.  Staortridgev  4  Bz.  *  Ghambectbatg  iJU.  Go.  fw  fimltti, 

SOQ;  Walker's  case,  L.  B.  2  Eq.  554.  U  Psk  St.  120. 
But  see  Shortridge  v.  Boeanquet,  16  '  ArUe,  f  2946. 

Beer.  84;  StraSon's  Executor's  case,  *  Swift  v.  Smith,  65  Ifd.  42S;  «.  e. 

lDeGejL»M.&a576;  Sadler's  case,  57  Am.Repw836;  5  AtL  Rep.  414$  S 

3  De  Qtf  &.8.86.  Gent.  Rep.  899;  6  East.  Rep.  574. 

'  Moijgan  «•  Brewer,  77  Ga.  627. 
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§  3293.  Statutory  Provisions  BespectinsT  Notice  of  Trans- 
fer. —  Upon  principles  already  announced,  it  is  obvious  that 
if  the  governing  statute  exacts  that  a  transferor  of  stock  shall 
give  public  notice  of  the  transfer  in  a  prescribed  manner,  a 
person  transferring  his  shares  cannot  escape  liability  to  cred- 
itors without  showing  affirmatively  that  such  notice  was  given. 
It  was  so  held  where  the  section  of  a  statute  relating  to  the 
transfer  of  shares  contained  the  proviso  that  '^such  stock- 
holders shall  give  notice  once  a  month,  for  six  months,  of  such 
transfer,  immediately  thereafter,  in  two  newspapers  in  or 
nearest  to  the  place  where  such  bank  or  corporation  shall  keep 
the  principal  office.''  ^  But  where  the  charter  of  a  bank  ren- 
dered stockholders  liable,  after  a  transfer  of  stock,  unless 
sixty  days'  notice  of  the  sale  had  been  given  in  one  of  the 
public  gazettes  of  the  State,  and  provided  the  transfer  had 
been  made  six  months  before  the  failure  of  the  corporation, 
all  the  stockholders  who  had  given  notice  in  the  terms  of  the 
act  were  exempt,  unless  the  failure  had  occurred  within  six 
months  thereafter,  and  all  other  stockholders  were  liable  for 
the  redemption  of  the  bills,  whether  they  had  transferred  their 
shares  or  not.* 

§  3294L  Statutory  Provisions    Avoidinsr    Transfers   Made 
within  a  Given   Time  Prior  to   Failure  of  Corporation. — 

Under  a  statutory  provision  that  ''all  transfers  of  stock  in 
said  bank  shall  be  wholly  void  if  made  within  six  months  pre- 
vious to  the  failure  of  the  said  bank,"  the  refusal  of  the  bank 
to  redeem  its  paper  in  gold  and  silver  was  such  a  ** failure^'  as 
avoided  all  transfers  of  stock  made  within  six  months  before 
the  refusal;  nor  was  it  necessary  that  the  insolvency  of  the 
bank  should  be  judicially  ascertained  to  establish  the  fact  of 
failure  for  this  purpose.'  But  the  resumption  of  specie  pay- 
mentSf  under  the  healing  operation  of  another  statute,  cured 
such  failure,  so  as  to  restore  the  rights  of  the  parties  to  such 
transfers  of  stock  to  what  they  would  have  been  had  there 
been  no  failure/ 

>  Force  ••  Dahlonega  Ac.  Co.,  22         ■  Lane  «.  Morris,  S  Qa.  468. 
Qa.  86;  Mason  v.  Force,  80  Ga.  99.  *  Lumpkin  ••  Jones,  1  Qa.  27* 

*  Ihid. 
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§  8205.  Period  at  Which  Transfer  Inoperatiye  to  Diyest 
liiabllity.  — -  The  principles  governing  the  subject  of  which  we 
are  now  speaking,  if  it  can  be  said  to  have  any  governing 
principles,  have  been  considered  in  a  former  chapter.^  Under 
the  Missouri  statute,  creditors  may  bring  their  actions  "  against 
any  person  or  persons  who  were  stockholders  at  the  time  of 
such  diaaolution"  meaning  a  dissolution  of  the  corporation. 
An  assignment  by  a  corporation  of  all  its  assets  is,  for  the  pur- 
poses of  this  statute,  deemed  a  dissolution;  and  where  a  stock- 
holder executed  a  pledge  of  his  stock  after  such  an  assignment 
by  the  corporation  of  its  assets,  he  remained,  notwithstanding 
such  pledge,  liable  to  actions  by  creditors  of  the  corporation 
in  respect  of  any  amount  due  by  him  to  the  corporation  on 
account  of  his  shares.'  As  the  individual  liability  is  repealed, 
the  rule  is  the  same  in  respect  of  the  liability  for  unpaid 
shares.  In  Maine,  the  holder  of  stock  in  a  corporation  is  not 
liable  for  the  corporate  debts,  at  the  suit  of  a  creditor,  as  to 
stock  subscribed  for  by  him  which  he  had  transferred  before 
such  creditor's  cause  of  action  against  the  corporation  was 
contracted,  or  upon  additional  shares  issued  by  the  corpora- 
tion as  fully  paid-up  stock  which  he  purchased  in  open  mar- 
ket; but  he  is  liable  only  to  the  extent  of  the  amount  unpaid 
upon  shares  originally  subscribed  for  and  retained  by  him.' 
In  Rhode  Island,  under  a  statute  providing  that  mem- 
bers of  corporations  shall  be  liable  for  the  corporate  debts 
wUil  the  whole  capital  stock  is  paid  in,  one  who  was  a  stock- 
holder when  the  debt  in  question  was  contracted  is  liable,  as 
is  one  who  was  a  stockholder  when  the  liability  was  enforced 
by  legal  process;  but  not  one  who  became  a  stockholder  after 
the  debt  was  contracted,  and  ceased  to  be  such  before  the  lia- 
bility was  enforced.^  Under  a  statute  of  Massachusetts,  a 
member  of  a  manufacturing  company  may  be  liable  for  the 
debts  of  the  corporation  contracted  while  he  was  a  member, 
although  he  ceased  to  be  such  before .  the  debts  became  pay- 


1  AnUf  f  Sieo,  et  nq.  *  libby  ••Toby,  82  Me.  SOT;  «•  c 

t  Kehlor  «.  T4ideinftTin,  11  Mo.  App.     19  All.  Rep.  904. 
660.  «  Bayles  «.  Bates,  15  B.  I.  Stt. 
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able;  but  he  is  not  liable  for  debts  contracted  before  he  became 
a  member,  if  his  membership  expires  before  the  debts  become 
payable.^  In  Ohio,  a  stockholder  who,  in  good  faith,  sells  and 
transfers  his  stock  to  one  who  afterwards  becomes  insolvent,  is 
liable  to  creditors  of  the  corporation  for  meh  portion  only  of 
the  debts  existing  while  he  held  the  stock,  and  remaining  due 
(not  in  excess  of  its  amount),  as  will  be  equal  to  the  propor- 
tion which  the  capital  stock  assigned  by  him  bears  to  the 
entire  capital  stock  held  by  solvent  stockholders  within  the 
jurisdiction,  liable  in  respect  of  the  same  debts,  to  be  ascer- 
tained at  the  time  judgment  is  rendered.' 

§  8296.  Where  the  liability  Is  for  Bent  Accminsr  after 
Transfer  under  a  Lease  Made  before  Transfer.  —  Where  land 
was  leased  to  a  corporation,  the  stockholders  of  which  were 
liable,  under  a  statute  of  Massachusetts,'  after  ceasing  to  be 
such,  for  any  debt  contracted  by  such  corporation  while  they 
were  such,  or  which  might  have  accrued  while  they  were 
stockholders,  it  was  held  that  no  action  could  be  maintained 
against  a  stockholder  for  the  rent  of  a  quarter  which  com- 
menced after  lie  had  sold  out  his  shares,  although  the  lease 
was  executed  before  such  sale;  because  rent  does  not  accrue  to 
the  lessor  as  a  debt  until  the  lessee  has  enjoyed  the  use  of  the 
land/ 

§  8297.  When  Transferor  cannot  Impeach  Yalidity  of 
Transfer.  —  Where  an  insurance  company  took  notes  secured  by 
mortgages  from  its  menihers  in  payment  of  the  first  installment  due 
upon  its  shares  of  stock,  and  afterwards  went  into  liquidation,  and, 
finding  that  it  had  enough  to  pay  all  demands,  received  back  the 
stock  certificates  so  issued,  and  surrendered  up  the  notes  and  mort- 
gages, and  it  appeared  that  one  of  those  members  had  transferred 
his  certificate  in  pledge  to  secure  a  liability  to  other  parties,  so  that 
he  was  disabled  from  surrendering  it  to  the  company,  and  the  com- 

^  Holyoke  Bank  v.  Bumham,  11  Onsh.  (Mass.)  183. 
>  Harpold  «.  Stobart,  46  Ohio  8t.  '  Mass.  Stat.  1826,  ch.  1S7,  « 1. 

907;  f.  c.  15  Am.  St.  Rep.  618;   21  *  Bordmaa   «•  Osbom,    23   Pick. 

N.  £.  Bep.  637 ;  29  Cent.  L.  J.  110;  81     (Mass.)  295. 
Week.  L.  Bui.  407 . 
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pany  afterwards  proceeded  against  him  to  foreclose  the  mortgage,— 
it  was  held  that  he  conld  not  set  up  the  irregularity  of  the  transfer 
by  him  to  his  pledgee  for  the  purpose  of  sustaining  his  right  of  return- 
ing the  certificate  to  the  company/ 


Abticlb  VI.  Liability  of  thb  Tbansfbbbb. 


Bmyrum 

9901.  Transferee  may  be  liable  not- 
withstanding infonnality  of 
transfer. 

S9Q2.  Transfers  to  the  transferee 
without  his  consent. 

3308.  What  will  not  be  eyidence  of 
such  consent. 

S304.  Error  in  distinguishing  the 
numbers  of  the  shares  not 
material. 

3305.  Not   necessary   that   the  new 

certificate  should  have  issued 
to  the  transferee, 

3306.  Transferee  liable  without  refer- 

ence to  the   motive  of   the 
transfer. 


8bction 

8307.  Betransfer    in  pursuance  of  a 

previous  agreement. 
3308.  Vendor  in  unregistered  transfer 

may    recover    over    against 

vendee. 
8309.  Liability  to  pay  assessments  as 

between    vendor    and    pur- 
chaser. 
8810.  Transfer  how  proved  to  make 

transferee  liable. 
8311.  Point  of  time  at  which  liability 

attaches  to  transferee. 
8812.  Shares  transferable  free  from 

liability  when   it   has  been 

exhausted. 
8313.  Purchasers  at  execution  sale. 


g  8301.  Transferee  may  be  liable  Notwitbstandln^  Inform 
uality  of  Transfer. — It  does  not  follow,  from  what  has  preceded, 
that  the  transferee  of  shares  can  escape  liability  in  consequence 
of  informalities  attending  the  transfer.  If  the  transaction  is 
good  in  substance,  and  he  has  treated  himself  as  a  shareholder, 
and  has  been  treated  as  such  by  the  directors,  he,  upon  grounds 
already  discussed,'  makes  himself  a  shareholder  by  conducit 
and  hence  a  contributory.'  Thus,  it  has  been  held  that  the 
transferee,  in  a  transfer  not  made  in  conformity  with  the 
by-laws,  may  become  fixed  with  liability  in  his  new  relation, 
if  he  has  been  recognized  as  a  member  by  the  company,  and 
registered  as  such,  of  which  recognition  slight  evidence  will 
be  sufficient.  This  conclusion  is  placed  on  the  ground  that 
a  provision  in  the  by-laws  of  a  company,  requiring  transfers 


1  Home  Stock  Ins.  Oo.  V.Sherwood, 
72110.481. 

*  AnU,  ^  1877,  et  84q. 

*  Straffon's  Executor's  case,  1  De 


Gex,  M.  dc  G.  676.  But  see  Skowhe- 
gan  Bank  v.  Cutler,  49  Me.  815 ;  Up- 
ton V.  Bumham,  8  Biss.  (U.  S.)  431 ; 
t.  c.  Ibid.,  620. 
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of  its  stock  to  be  made  only  on  its  books,  is  for  the  benefit  of 
the  company,  and  may  be  waived  by  it;  and  if  waived  at  the 
request  of  the  transferee,  or  with  his  assent,  he  becomes  a 
stockholder,  and  directly  liable  to  future  assessments.^  So,  it 
has  been  held  that,  while  it  may  be  true  that  a  national  bank- 
ing associaiion  may  not  be  bound  to  admit  a  purchaser  of  its 
shares  to  all  the  rights  and  liabilities  of  the  prior  holder,  until 
he  has  caused  the  transfer  to  be  regularly  made  on  its  books 
in  the  manner  prescribed  by  its  articles  of  association  or 
by-laws — yet,  when  it  does  recognize  him  as  the  owner  of  the 
shares,  by  issuing  new  certificates  to  him  without  first  observ- 
ing its  by-laws,  so  far  as  the  registry  of  his  name  on  its  books 
is  concerned,  he  will  be  subject  to  the  liabilities  of  a  share- 
holder, in  the  event  of  the  insolvency  of  the  bank.'  There  are 
other  cases  which  seem  to  recognize  this  principle  of  the 
vendee  of  shares  being  drawn  into  privity  with  the  corporap 
tion  by  a  recognition  by  the  corporation  of  his  status  as  a 
member,  although  the  transfer  of  the  shares  may  not  have 
been  formally  made  to  him  on  the  books  of  the  company;* 
whilst  there  are  other  holdings  which  exclude  the  liability  of 
the  vendee,  even  to  the  company,  fwhere,  on  the  facts,  the 
principle  of  recognition  might  possibly  have  been  applied.* 
But  as  it  would  be  utterly  illogical,  and  even  unjust,  to  hold 
both  the  transferor  and  transferee  liable  at  the  same  time  as 
the  owners  of  the  same  shares,  the  foregoing  rule  operates,  in 
the  absence  of  fraud,*  of  circumstances  raising  estoppels,*  and 
of  statutory  exceptions,'  to  prevent  liability  from  attaching  to 


^  Upton  V.  Bumham,  8  Biss.  (U.  S.) 
431,  opinion  by  Hopkins,  J.  But  on 
the  second  trial  of  this  case  by  the 
Bame  court,  before  Blodgett,  J.,  the 
question  as  to  whether  the  transferee 
ever  authorized,  assented  to,  or  waived 
the  formal  transfer  of  the  stock  to 
him,  upon  the  books  of  the  company, 
was  held  to  be  immaterial,  and  in- 
structions to  that  effect  asked  by  the 
defendant  were  refused.  Ilnd.,  520, 
per  Blodgett,  J. 
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*  Laing  v.  Burley,  101  HI.  591. 

'  6ee,  for  instance,  Bell's  Appeal, 
115  Pa.  St.  S8;  t.  c  2  Am.  St.  Bep. 
582;  ante,  §2388. 

«  Vale  Mills  v.  Spalding,  62  N.  H. 
605 ;  Cormac  v.  Western  White  Bronse 
Co.,  77  Iowa,  32;  ».  c.  41  N.  W.  Rep. 
480. 

»  Ante,  §  8205. 

•  Ante,  i  1877,  et  aeq, 

'  An&,  §  8224,  et  seq.  See  N.  Y. 
Laws  of  1875,  ch.  611,  U  7. 
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the  transferee  until  his  name  is  entered  as  holder  of  the 
shares  on  the  corporate  hooks  with  his  consent.  Accordingly, 
the  transfer,  on  the  books  of  a  corporation,  of  stock  by  per- 
sons holding  it  as  collateral  security,  to  one  who  had  bid  off 
such  stock  on  execution  against  his  debtor  who  had  pledged 
it  as  collateral,  did  not  make  him  liable  as  a  stockholder, 
where  such  transfer  was  made  without  his  request  or  knowl- 
edge. The  fact  that  he  had  bid  it  off  on  execution  does  not, 
by  implication,  authorize  such  transfer.^  So,  in  a  case  where, 
upon  a  sale  of  stock  on  execution,  no  certificate  of  the  stock 
was  called  for  or  issued  to  the  purchaser,  but  it  remained 
standing  on  the  books  of  the  corporation  in  the  name  of  the 
former  owner,  and  he  continued  to  vote  upon  it,  with  the  pre- 
sumed knowledge  and  assent  of  the  corporation,  it  was  held 
that  the  corporation  could  not  enforce  an  assessment  on  the 
stock  against  the  execution  purchaser.*  In  another  case, 
the  holder  of  certain  shares  of  stock  agreed  to  sell  them  to  B., 
and  placed  the  certificate  in  the  hands  of  a  third  person  to  be 
delivered  to  B.  on  payment  of  a  note  given  for  the  purchase 
price.  The  note  was  never  paid,  and  the  shares  remained  on 
the  books  of  the  corporation  in  the  name  of  the  original 
holder.  B.  nevertheless  voted,  in  respect  of  the  shares, 
under  a  proxy,  and  the  note  was  subsequently  taken  by  the 
corporation,  but  not  on  account  of  any  transaction  between  it 
and  B.  It  was  held  that  the  transfer  had  not  become  com- 
plete in  such  a  sense  as  to  make  B.  liable  to  the  corporation 
for  unpaid  assessments  on  the  shares." 

§  3302.  Transfers  to  the  Transferee  wlthont  His  Con- 
sent.—  It  takes  two  parties  to  make  a  contra,ct;  and  a  man 
cannot  ordinarily  be  made  the  debtor  of  another,  nor  be 
forced  into  a  new  status,  or  loaded  with  new  obligations, 
without  his  consent.  Therefore,  where  shares  are  trans- 
ferred to  one  without  his  consent,  the  transferee  assumes  no 

>  Simmons  9.  Hill,  96  Mo.  679;  ••e.  *  Cormac  v.  Western  White  Bronze 
2  L.  B.  A.  476.                                         Co.,  77  Iowa,  82;  ••  c.  41  N.  W.  Bep. 

>  Vale  Mills  v.  Spalding,  62  N.  H.     480. 
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liability  as  a  shareholder,'  unless  he  acquiesces  in  it  or  rati- 
fies it,  —  as  by  receiving  dividends;*  or  where  he  acquiesces 
in  it  after  knowledge  of  the  fraudulent  purpose  of  assisting 
the  transferor  in  defeating  the  creditors  of  the  corporation/ 
Nor  is  the  record  of  a  transfer  on  the  corporate  books  suffi- 
cient, without  more,  to  charge  the  transferee  for  calls  and 
assessments  paid  by  the  administrator  of  the  original  share- 
holder, the  transferee  denying  that  he  bought  the  stock  or 
authorized  the  transfer/  The  reason  for  this  conclusion  has 
been  already  suggested:'  a  party  cannot  be  drawn  into  a  con- 
tract which  he  has  not  made,  by  the  mere  fact  that  another 
party  has  seen  fit  to  make  a  certain  entry  on  his  books  which 
the  former  has  not  authorized,  and  with  which  he  is  not  in 
any  way  connected.  The  criterion  of  his  liability  is  said  to 
be  whether  any  act  has  been  done  by  which  the  corporation 
was  forced  to  receive  him  as  a  stockholder.'  But  this  is 
believed  to  be  unsound,  though  the  case  may  have  been  cor- 
rectly decided.  The  corporation  may  waive  formalities  which 
it  might  have  insisted  on,  and  admit  the  transferee  to  his 
rights  as  a  proprietor,  and  if  it  does  this,  it  is  not  perceived 
why  he  should  not  stand  in  that  relation  toward  its  cred- 
itors.* 

§  3303.  What  wfll  not  be  SSvideMce  of  sach  GoBsent. — 

But  where  a  fravd  has  been  practiced  on  the  transferee,  the 
mere  reception  of  dividendi  without  knowledge  of  the  fraud 
will  not,  of  course,  estop  him  from  rejecting  the  transfer, 
unless  he  suffered  an  undue  length  of  time  to  elapse,  within 
principles  already  stated.*  Thus,  where  a  person  subscribed 
for  neip  shares  in  a  national  bank  which  had  obtained  author- 


*  Wilber  v.  Glen  Iron  Works,  18  •  Ante,  ^  1919. 

Nat.   Bank.  Reg.   178;   Robineon  9.  •  Stephens  v.  FoUett,  48  Fed.  Rep. 

lAue,  19  Gft.  237;  Simmons  v.  Hill,  $43;  $.  e.  81  Am.  k  £^  Oorp.  Cm. 

96  Mo.  679;  «.  c.  2  L.  R.  A.  476;  10  466. 

S.  W.  Kep.  61.  »  See  Laing  v.  Burley,  101  111.  591. 

'  Keyser  v.  Hits,  133  U.  8.  188.  And  compare  Ohemical  Kat.  Bank  v. 

*  Robinson  v.  Lane,  19  Oa.  837.  Oolwell,  182  N.  Y.  250;  <xnte,  ^  2888. 

*  Tripp  V.  Appleman,  33  Fed.  Rep.  •  ilnte,  (  1488,  €t  teq. 
19. 
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ity  to  increase  its  capital  stock,  and,  instead  of  issuing  a  certi 
ficate  of  the  new  shares  to  him,  the  officers  of  the  bank  issued 
a  certificate  of  old  shares,  which  the  president  had  surrendered 
to  the  bank  for  that  purpose, — the  bank  being  in  failing  cir- 
cumstances,— and  led  him  to  believe  that  the  certificate  repre- 
sented the  new  shares  for  which  he  had  subscribed,  and  he 
afterwards  drew  a  dividend  thereon,  not  knowing  the  fraud 
which  had  been  practiced  upon  him,  it  was  held  that  he  was 
not  liable  as  a  shareholder,  the  bank  having  subsequently 
failed.^  But  this  decision  ignores  the  principle  already  dis- 
cussed,' that  where  the  shareholder  has  been  induced  to  become 
such  by  fraud,  he  is  under  the  duty  of  making  inquiries  and 
retreating  from  his  position  while  the  corporation  continues  to 
be  a  going  concern,  and  cannot  do  so,  as  against  its  creditors, 
after  winding-up  proceedings  have  commenced.  The  unau- 
thorized act  of  one's  agent  in  causing  shares  purchased  for 
him  to  be  registered  on  the  books  of  the  corporation  in  his 
name  will  not,  it  has  been  held,  make  him  shareholder  in 
a  proceeding  on  behalf  of  creditors  after  insolvency,  —  as 
where  a  broker,  employed  to  purchase  shares  for  a  customer, 
which  he  was  to  hold  for  him  on  a  margin,  employed  another 
broker  to  effect  the  purchase,  and  the  latter,  having  purchased 
the  shares,  caused  them  to  be  transferred  on  the  books  of  the 
company  into  the  name  of  the  former.  Here  the  shares  were 
transferred  to  him  without  his  authority,  and  by  the  mere 
mistake  of  his  agent,  he  merely  having  purchased  them  for 
his  customer.  He  never  intended  to  hold  them  as  owner,  but 
merely  to  hold  them  as  a  pledgee  as  a  security  for  his  advances, 
and  did  not  intend  to  assume  toward  the  corporation  or  its 
creditors  the  position  of  shareholder.  The  corporation  hav- 
ing failed,  it  was  held  that  he  was  not  liable  as  a  shareholder.^ 
Nor  did  the  fact  that  the  governing  statute  *  provided  that 
''where  stock  is  assigned  by  its  owner,  and  the  assignee's 
name  does  not  appear  on  the  books  of  the  company,  the  title 

*  Stephens  v.  Follett,  48  Fed.  Bep.     «.  e.  44  N.  Y.  8t.  Rep.  80;  80  N.  E. 
942;  31  Am.  &  Eng.  Corp.  Ou.  466.        Rep.  649;  affirming  «.  c.  89  N.  Y.  St. 

•  Ante,  §  1440.  Bep.  473;  t.  c.  15  N.  Y.  Sapp.  202. 
»  Glemi  V.  Garth,  138  N.  Y.  18;  *  Code  Va.  1860,  ch.  57,  ^  27. 
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to  the  stock  is  vested  in  the  assignee,  so  far  as  may  be  neces* 
sary  to  effect  the  purpose  of  the  sale,  pledge,  or  other  disposi- 
tion/' and  that  "a  person  in  whose  name  shares  of  stock 
stand  on  the  books  of  the  company  shall  be  deemed  the 
owner  thereof,  as  regards  the  company,"*  make  the  pur- 
chaser of  shares  liable  to  creditors  under  the  facts  above  set 
out.  The  meaning  of  these  provisions  is,  that  a  corporation 
which  has  acknowledged  the  title  of  a  person  to  its  shares  can- 
not dispute  it,  and  not  that  the  mere  fact  that  some  one  has 
entered  the  name  of  a  stranger  on  the  books  of  the  corpora- 
tion as  a  shareholder  shall  be  conclusive  against  him  for  the 
purpose  of  charging  him  in  favor  of  its  creditors.' 

§  a304.  Error  in  Distinfiriiislilnff  the  Kumbers  of  the 
Shares  not  Material. -r  But  an  error  in  distinguishing  the 
numbers  of  shares  is  not  material,  provided  the  transferor 
has  that  number  of  shares.  Accordingly,  when  fifty  shares, 
bearing  particular  numbers,  were  transferred  by  the  chairman 
of  a  company  to  A.,  as  trustee  for  the  company,  and  A.'s 
name  was  placed  on  the  register  in  respect  of  those  shares, 
and  it  appeared  that  the  transferor  had  at  the  time  no  shares 
bearing  those  numbers,  though  he  had  fifty  shares  bearing 
other  numbers,  it  was  held  that  A.  must  go  on  the  list  of  con- 
tributories  for  fifty  shares.  The  numbers  of  shares  were 
merely  a  directory,  for  the  purpose  of  tracing  title  to  the 
shares,  into  which  creditors  were  not  expected  to  look.  It 
was  sufficient  that  they  found  his  name  on  the  register  in 
respect  of  fifty  shares.' 

§  3d05.  Kot  Necessary  that  Kew  Certificates  ghonld  have 
Issued  to  the  Transferee.  —  We  have  already  seen  that  the 
usual  and  formal  way  of  transferring  shares  on  the  books  of  a 
corporation  to  a  purchaser  from  a  previous  holder  involves  the 
taking  up  of  the  old  certificate  by  the  secretary,  or  other  officers 

1  Oode  Va.  1860,  ch.  67,  «  25.  '  Ind's   case,    L.  B.    7   Gh.  485. 

*  Glenn  v.  Garth,  ivpra.    See,  also,  Compare  Sewell's  case,  L.  B.  8  Oh. 

the  peculiar  facts  of  Bunn's  case,  2  131;  Felling's  case,  L.  B.  2  Oh,  714; 

De  Gex,  F.  dc  J.  276,  set  out  at  length  and  especially  Stephens  v.  Foliett,  43 

in  2  Thomp.  Stockh.,^  203,  p.  289.  Fed.  Rep.  842. 

2382 


DIVXBTUIG   LIABILITY   BT   TBANSFJBB.      [8  Thomp.  Corp.  §  3308. 

of  the  company^  and  the  issuing  in  its  stead  of  a  new  certifi- 
cate to  the  transferee.^  We  have  also  had  occasion  to  consider 
numerous  holdings  to  the  effect  that  the  possession  of  a  share 
certificate  is  not  necessary  to  constitute  one  a  shareholder^ 
even  as  between  him  and  the  company,  —  the  certificate  being 
merely  an  additional  evidence  of  his  title.'  In  view  of  these 
principles,  it  has  been  held  that  the  record  of  transfers  of 
shares  on  the  books  of  a  national  bank  is  sufiScient,  as  between 
the  transferee  and  the  bank,  to  work  a  change  of  ownership, 
so  as  to  make  the  transferee  liable  to  creditors  in  the  event  of 
the  insolvency  of  the  bank,  witJiotU  the  iswing  of  new  certifi- 
eatee  to  the  transferee.' 

§  8306.  Transferee  liable  without  Beference  to-  the 
MotlTe  of  the  Transfer,  —  The  corporation,  or  its  representa- 
tive, may,  of  course,  affirm  a  transfer  made  by  a  shareholder 
to  escape  his  liability.  And  if  the  transfer  is  in  the  nature 
of  a  fraudulent  conveyance  by  the  transferor,  to  hinder  and 
delay  his  general  creditors,  the  corporation  or  its  representa- 
tive may  nevertheless  affirm  it,  and  assess  the  transferee  as  a 
shareholder,  —  even  where  she  is  the  wife  of  the  transferor.* 

§  8907.  Betransfer  In  Pursuance  of   a    Previous  Agrree- 

ment.  —  It  has  been  held  that  a  retransfer  of  shares  in  a 
manufacturing  company  by  B.  to  A.,  in  pursuance  of  an 
agreement  to  do  so,  made  contemporaneous  with  the  original 
transfer  by  A.  to  B.,  terminates  B.'s  statutory  liability  as  a 
stockholder  for  the  debts  of  the  company,  although  made  for 
that  purpose,  where  the  original  transfer  was  merely  as  col- 
lateral security  for  a  debt.* 

§  9308*  Vendor  in  Unregrlstered  Transfer  may  Recover 
Over  agrainst  Vendee.  —  Where  the  vendor  in  an  unregistered 
transfer  of  shares,  not  being  himself  in  fault,  has  been  obliged 
to  pay  debts  of  the  corporation  in  consequence  of  the  failure 

*  AnUy  ^  2877.  *  Keyser  v.  Hite,  183  U.  8.  188. 

'  AnUt  §  1140.  '  Holyoke  Bank  v.  Bumham,  11 

•  Keyser  v.  Hiti,   138  U.  S.  188;     Oush.  (Maaa.)  183. 
ontc,  ^2378. 
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0/  hi$  vendee  to  register  the  transfer ,  he  may  reoover  from  his 
vendee  the  amount  so  paid,  in  an  appropriate  action;^  since 
''the  very  essence  of  a  contract  of  sale  and  purchase  in  the 
case  of  shares  is,  that  one  party  shall  divest  himself  of,  and 
the  other  acquire,  in  the  name  of  himself,  the  ownership  of 
the  shares,  and  that  the  seller  shall  relinquish  and  he  relieved 
from,  and  the  purchaser  assume,  all  future  benefits  and  lia- 
bilities in  respect  of  the  shares/'*  Where  there  is  a  statutory 
liability,  which  attaches  to  the  original  stockholder,  and  is 
not  discharged  by  a  subsequent  transfer  of  his  shares,  the  suc- 
cessive assignees  or  holders,  by  accepting  the  stock  and  the 
benefits  arising  therefrom,  impliedly  undertake  to  indemnify 
or  discharge  him  from  the  liability  which  attached  to  him  as 
stockholder  while  he  held  the  stock;*  but  it  has  been  held 
that  he  cannot  maintain  an  action  for  indemnity  in  respect  of 
a  call,  against  his  immediate  vendee,  in  a  case  where  the 
latter  had  transferred  the  shares  before  the  time  when  the  call 
was  made:^  his  right  of  action  is  against  the  assignee,  who  was 
the  holder  at  the  time  when  the  call  was  made.  It  has  been 
held  that  this  right  of  indemnity  does  not  exist,  unless  the 
vendor  of  the  shares  shows  a  compulsory  payment,  and  that,  to 


^  Hutzler  v.  Lord,  64  Md.  534; 
Johnson  v.  Underbill,  62  N.  Y.  208 ; 
Castellan  v,  Hobson,  L.  R.  10  Eq.  47 ; 
Walker  v,  Bartlett,  36  Eng.  L.  &  Eq. 
368;  9.C.  18  Com.  B.  845;  Wynne  v. 
Price,  8  De  Gex  &  S.  310 ;  overruling, 
in  part.  Humble  tu  Langston,  7  Mees. 
&  W.  617,  and  following  Burnett  v» 
Lynch,  5  Bam.  &  C.  589,  where  an 
assignment  had  been  made  by  deed- 
poll,  subject  to  the  covenants  in  a 
lease,  and  it  was  held  that  the  lessee 
might  maintain  an  action  on  the  case 
against  the  assignee  for  having  neg* 
lected  to  perform  the  covenants 
named  in  the  lease,  whereby  he  had 
sustained  damage.  Compare  Sayles  v. 
Blane,  14  Ad.  &  El.  (n.  s.)  205;  Shaw 
V.  Fisher,  2  De  Gex  <&  S.  11 ;  Brigham  v. 
Mead,  10  Allen  (Mass.),  245;  Shaw  v. 
Rowley,  16  Mees.  &,  W.  810. 
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«  Griflsell  v.  Bristowe,  L.  B.  3  O.  P. 
112,  per  Bovill,  0.  J. 

•  Brown  t>.  Hitchcock,  36  Ohio 
St.  667 ;  Thebus  v.  Smiley,  110  HL 
316. 

*  The  Virginia  Code  (eh.  57,  f  26) 
provides  that  stock  shall  not  be  as- 
signed until  assessments  shall  have 
been  paid,  and  that  the  assignor  and 
assignee  shall  each  be  liable  for  any 
installments  which  may  have  accrued, 
or  which  may  thereafter  accrue.  A 
subscriber  sold  to  A.,  who  in  turn  sold 
to  B.  After  the  sale  to  6.,  a  call  was 
made  on  the  stock.  The  original  sub- 
scriber was  compelled  to  pay.  It  was 
held  that  A«  was  not  liable  to  him,  A. 
having  transferred  the  stock  before 
the  call  was  made.  Brinckley  «• 
Hambleton,  67  Md.  169. 
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this  end,  he  must  make  it  appear  in  what  manner  he  was 
compelled  to  pay.^ 

§  3309.  liialiility  to  Pay  Assessments  as  between  Vendor 
and  Purchaser. —  This,  of  course,  may  depend  upon  the  ean^ 
tract  which  the  buyer  and  seller  make  between  themselves. 
It  has  been  held  that  one  who  sells  shares  of  the  capital  stock 
of  a  corporation  before  the  issue  of  certificates,  agreeing  to 
give  the  buyer  a  certificate  when  he  gets  it,  is  not  bound,  as 
between  the  buyer  and  himself,  to  pay  an  assessment  laid 
upon  the  shares  subsequently  to  the  sale,  and  before  the  issue 
of  certificates.* 

§  3310*  Transfer,  how  Proved  to  Make  Transferee  Liable. 

Where  there  is  a  statute  requiring  a  public  register  of  trans- 
fers, the  formal  transfer  of  shares  necessary  to  make  the 
transferee  liable  for  corporate  debts  is  shown,  prima  faciCj  by 
the  stock  certificate,  or  by  the  copy  of  the  list  of  shareholders 
filed,  nnder  the  statute,  with  the  register  of  deeds.* 

§  3311.  Point  of  Time  at  Which  Liability  Attaches  to  Trans- 
feree.— Another  important  inquiry  is,  at  what  point  of  time  a 
liability  to  creditors  attaches  to  the  transferee  of  shares,  where 
the  transfer  is  not  perfected  on  the  books  of  the  corporation 
prior  to  the  intervention  of  the  circumstances  which  fix  the 
liability.  The  answer  to  this  inquiry  would  seem  to  be,  on 
principle,  that  the  liability  accrues  at  the  time  when  the  trans- 
feree becomes  the  real  owner,  and  that  if  he  chooses  to  conceal 
hts  ownership,  by  keeping  his  name  off  the  books,  that  ought 
not  to  exonerate  him.*  The  question  is,  however,  more  or  less 
influenced  by  statutes.  For  instance,  the  statute  of  New  York, 
known  as  the  Manufacturing  Act,*  provides  that  the  stock- 
holders of  every  company  incorporated  under  that  act  shall 

*  Hntzler   «.  Lord,  64  Md.   534.  *  Brigham     «•     Mead,    10  Allen 

Evidence  to  go  to  the  jury  of  a  con-     <Ma88.)i  245. 

tract   to    indemnify   the    transferor  '  Cleveland  «.  Bumham,  64  Wis. 

•gainat  future  installments:  Trevor     'S47. 
«.  Perkins,  5  Whart.  (Pa.)  244.  «  AnJU,  k  8295. 

*  New  York  Laws  1848,  ch.  40,  UOl 
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be  indiyidually  liable  for  tbe  debto  of  the  corporation  created 
before  the  capital  stock  has  been  fully  paid  in.  Another  sec- 
tion provides  that  each  corporation  shall  keep  a  book  contain- 
ing the  names  of  the  stockholders  and  their  places  of  residence, 
the  number  of  shares  each  owns,  and  the  time  when  he  be- 
came the  owner;  and  that,  until  a  transfer  of  stock  is  recorded 
on  this  book,  it  shall  not  be  valid  for  any  purpose  whatever, 
'' except  to  render  the  person  to  whom  it  shall  be  transferred 
liable  for  the  debts  of  the  company  according  to  the  provi- 
sions of  this  acf  It  has  been  held,  in  an  action  to  enforce 
the  individual  liability  prescribed  by  this  statute,  that  a 
transferee  of  shares  is  liable  from  the  date  when  the  zharen  are 
assigned  to  him^  provided  the  debt  which  is  sought  to  be 
enforced  accrued  subsequently,  although  the  shares  were  not 
transferred  to  him  on  the  books  of  the  company  until  after 
the  debt  had  been  created.^ 

§  3312.  Shares  Transferable  Free  from  liability  when  It 
has  been  Exhausted.  —  Where  the  governing  statute  creates 
the  usual  superadded  individual  liahihty  to  the  amount  of  the 
par  value  of  tbe  shares,  although  they  may  have  been  fully 
paid  up,  this  liability  is  a  single  liability,  and  attends  the 
shares  in  such  a  sense  that  if  it  is  discharged  by  a  transferor 
of  them  prior  to  the  transfer,  the  transferee  of  them  will  take 
them  discharged  of  the  liability .' 

§  3813.  Purchasers  at  Execution  Sale.  —  Purchasers  of 
shares  at  execution  sale  get,  as  a  general  rule,  only  such  title 
as  the  execution  debtor  had  at  the  time  when  the  execution 
became  a  lien  upon  his  shares,  under  the  statute  governing 
the  liens  of  writs  of  fieri  facias  upon  personal  property.' 
When,  therefore,  the  execution  debtor  had  transferred  his 
shares  on  the  books  of  the  corporation  in  absolute  form, 
although  intended  merely  as  a  pledge,  to  a  third  person,  aud 

^  Wsshbum  dee.  Man.  Co.  v.  Clark,  *  Thebiu  «.  Smiley,  110  HI.  816. 

4&  N.  Y.  St  Rep.  709;  i.  e.  17  N.  T.  ■  See,  generally,  on  this  subject, 

Hupp.  66S.  anU,  «  2765,  et  seq. 
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his  creditor  subsequently  levied  his  execution  upon  them, 
caused  them  to  be  sold  thereunder,  and  himself  became  the 
purcbaser  of  them,  it  was  held  that  he  acquired  no  title  bj 
sucli  purchase,  so  as  to  make  him  chargeable  with  liability  as 
a  stockholder  to  the  creditors  of  the  corporation.^ 

^  Rimmons  ••  Hill,  06  Mo.  679;  i.  e.  2  L.  B.  A.  476. 
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8385.  English  doctrine  on  this  sub- 
ject considered. 


§  8317.  Corporate  Shares  Pass  not  to  the  Heir,  but  to 
the  Executor  or  Administrator.  —  "Although  in  some  of  the 
earlier  American  cases  shares  of  corporations  were  treated  as 
real  estate/  and  to  obviate  this  rule  express  provisions  were 
inserted,  in  railway  and  other  charters,  that  the  capital  stock 
should  be  deemed  and  taken  as  personal  estate,*  it  is  now  well 


'  I  quote  this  language  and  the 
supporting  authorities  from  one  of  the 
valuable  notes  of  Judge  Ashbel  Green 
to  the  American  edition  of  Brice's 
Ultra  Vires,  at  page  140.  See  Tippets 
V.  Walker,  4   Mass.  696;    Howe   v. 
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Starkweather,  17  Mass.  240;  Welles 
1^.  Cowles,  2  Conn.  637;  Meason's 
EsUte,  4  Watts,  341. 

*  Citing  1  Rev.  Laws  N.  Y.  247  ;■ 
Laws  N.  J.  1830,  p.  83,  ^  17. 
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established  that  the  shares  of  all  corporations  are  persosial 
propcrtf."*  Being  personal  property,  they  pass,  on  the  death  of 
the  holder,  not  to  his  heir,  bat  to  his  personal  representative. 

(  9318*  The  Estate  liable,  not  tlie  Executor  or  Adminis- 
trator. —  Executors  or  administrators  of  deceased  stockhold- 
ers are  liable  as  contributories,  not  on  the  same  principle  as 
other  trustees,  but,  in  general,*  only  in  respect  of  their  trust 
estate.' 

§  3319.  Doctrine  in  BTassaclinsetts  that  Estate  not  liiable. 

Two  or  three  early  Massachusetts  cases  holding  the  contrary,  under 
a  statute  of  that  State,*  are  thought  to  be  not  of  authority  on  this 
question.  The  statute  gave  to  creditors  m  a  certain  case  an  execu- 
tion against  the  body  and  goods  of  the  stockholders.  This  was  held 
not  to  give  an  execution  against  the  estate  of  a  stockholder  who  had 
died  before  the  commencement  of  the  action  against  the  corpora- 
tion; for  the  statute  was  construed  to  apply  to  those  only  who  were 
members  of  the  corporation  at  the  time  of  the  commencement  of  the 
action.'  Subsequently,  the  court  went  to  the  length  of  holding  that 
the  statute  did  not  make  the  debts  of  the  corporation  a  charge  upon 
the  estate  of  a  deceased  shareholder;  and,  therefore,  if  the  adminis- 
trator paid  money  as  his  intestate's  contributory  share  of  the  debts 
of  the  corporation,  he  was  not  allowed  to  charge  it  in  his  adminis- 
tration account.    But  it  was  conceded  that  if  the  shares  were  valu^ 


'  Citing  Wflltham  Bank  v.  Wsl- 
thuB,  10  Met  (Mass.)  8S4 ;  Hntchins  9. 
&l«teBsiik42MetXMasB.)4Zl ;  Wkeel- 
ock  «.  Moolton,  15  Yt.  619;  labaoL  tw 
Bennington  Iron  Co.,  19  Yt.  230;  Ar- 
nold «.  Buggies,  1  B.  1. 165;  Denton 
••  Livingston,  9  Johns.  96 ;  i.  c  6  Am. 
Dee.  264;  Gilpm  v.  How^l,  5  Pa.  St. 
41  ^  #.  e.  45  Am.  Dec.  720;  Slaymaker 
«.  Bank  of  Gettysbm^,  10  P&.  St.  878; 
State  V.  Ftanklin  Bank,  10  Ohio,  <n; 
Johns  V.  Johns,  1  Ohio  St.  850;  Heart 
9.  State  Bank,  2  Dev.  £q.  (S.  C.)  Ill ; 
Flanten'  Sc  Merdiants'  Bank  9. 
Leavensv  4  Ala.  758;  Union  Bank  v. 
Slate,  9  Yerg;  490;  BrightweB  v.  Mal- 
lory,  10  Yerg.  196.    See  ante,  §  1066. 

«  Compare  pott,  4  8380. 


*  Bhtkeley's  Ekecntor's  case,  18 
Besv.  188;  aflLimed  on  appeal,  Slfook 
A  G.  726;  Xz  parte  Gonithwaite,  8 
Maen*  A  G.  187;  Bulxnar'a  case,  88 
Beav.  435;  Earner's  Execntor's  case, 
8  De  Gex  d  S.  279 ;  Gouthwaite's  case, 
8  De  Gex  &  S.  258;  Taylor  v.  Taylor, 
L.  B.  10  £q.  477;  Hooldsworth  «. 
Evans,  L.  B.  8  H.  L.  268,  282.  See, 
also,  Bobinson's  Executor's  case,  6 
De  Gex^M.  Sl  G.  572;  Grewr.  Breed, 
10  Met.  (Mas8.X  569;  New  England 
Commercial  Bank  v*  Newport  Steam 
Factory,  6  B.  I.  154, 189;  i.  c.  75  Am. 
Dec  688. 

«  Mass.  Stat.  1808,  ch.  65. 

^  Child  9.  Coffin,  17  Mass.  64. 

2389 


3  Thomp.  Corp.  §  3319.]    liability  of  stockholders. 

able  property,  and  liable  to  assessment,  it  might  be  the  duty  of  the 
administrator  to  pay  the  aBsessments,  in  order  to  save  a  forfeiture. 
There  was  no  suggestion  that  if  the  company  should  become  pros- 
perous, the  administrator  would  be  precluded  from  drawing  divi- 
dends in  respect  of  his  intestate's  shares.  This  doctrine,  opposed, 
it  would  seem,  to  the  plainest  notions  of  justice,  was  pronounced  in 
an  American  court  as  late  as  the  year  1830,  and  by  a  judge  of 
deserved  eminence.^  Two  years  later  the  same  court  refused  to 
sustain  a  suit  for  a  contribution,  by  a  shareholder  who  had  paid 
debts  of  the  corporation,  against  the  executors  of  a  deceased 
shareholder;  but  this  was  placed  on  a  ground  equally  destitute 
of  justice,  namely,  that  shareholders  are  not  liable  to  contribute 
to  one  of  their  number  who  has  voluntarily  paid  the  debts  of 
the  company,  unless  they  have  engaged  in  writing  to  do  so,  in 
which  case  the  remedy  is  to  be  sought  under  the  written  agree- 
ment.* As  late  as  1860,  the  same  court  held  that  where  a  stock- 
holder who  has  been  summoned,  pursuant  to  a  statute,'  for  the 
purpose  of  charging  him  with  a  debt  of  the  corporation,  dies,  the  pro- 
ceeding abates,  and  cannot  be  revived  against  his  executor.*  A  jus- 
tification of  this  ruling  was  sought  in  the  language  of  Shaw,  G.  J.,  in 
a  previous  case,  that  the  liability  of  a  stockholder  to  pay  the  debts 
of  the  corporation  was  one  *'  depending  solely  upon  the  provisions 
of  positive  law,"  and  "  to  be  strictly  construed,  and  not  to  extend 
beyond  the  limits  to  which  it  is  plainly  carried  by  such  provisions 
of  statute."  '  But  in  a  case  determined  in  the  same  court  in  1846, 
under  a  statute  making  stockholders  of  banks  individually  liable 
for  the  redemption  of  their  respective  proportions  of  its  bills,  it  was 
held,  —  Shaw,  C.  J.,  giving  the  opinion,  —  without  referring  to  the 
former  cases,  or  stating  any  reason  for  not  following  them,  that 
administrators  of  deceased  shareholders  were  liable,  as  for  other 
debts  of  their  intestates,  in  their  representative  capacity.' 


^  Ripley  «•  Sampson,  10  Pick. 
(Mass.)  871,  opinion  by  Shaw,  0.  J. 
See,  also,  Outler  v.  Middlesex  Factory 
Co.,  14  Pick.  (Mass.)  483. 

*  Andrews  v.  Gallender,  13  Pick. 
(Mass.)  484. 

*  Mass.  Stat.  1851,  ch.  815. 

*  Dane  v,  Dane  Man.  Co.,  14  Gray 
(Mass.)  488. 

*  Gray  v.  Goffin,  9  Gash.  (Mass.) 
192, 199. 
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*  Grew  V.  Breed,  10  Met.  (Mass.) 
569,  576.  See,  also,  Bangs  v.  Lincoln, 
10  Gray  (Mass.),  600;  Bacon  v.  Pome- 
roy,  104  Mass.  577.  Gompare  Noble 
r.  Halliday,  1  N.  Y.  330;  Marcy  v. 
Glark,  17  Mass.  330 ;  Middletown  Bank 
V.  Magill,  5  (3onn.  28,  57.  In  Rich- 
mond V.  Irons,  121  TJ.  S.  27,  55,  the 
Supreme  Gourt  of  the  United  States 
refuse  to  apply  the  Massachusetts  doc* 
trine  to  the  National  Banking  Act. 
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§  8890.  The  €kn«ral  American  Doctrine.  —  It  is  appre- 
hended that  the  foregoing  English  decisions,  in  so  far  as  they 
rest  on  general  principles,  state  the  law  as  it  obtains  in  this 
country:  namely,  that  the  estate  of  a  deceased  shareholder  is 
liable  for  his  contributory  share  of  the  losses  of  the  company, 
the  same  as  for  any  other  of  his  debts,  and  that  a  court  having 
equity  powers  will  enforce  this  liability  by  appropriate  methods,* 
unless  the  statutory  system  of  probate  in  the  particular  State 
excludes  the  jurisdiction  of  equity.  This  is  analogous  to  the 
settled  rule  that  the  creditor  of  a  partnership  firm  may  pursue 
the  estate  of  one  of  the  deceased  copartners  for  the  satisfaction 
of  his  debt.*  The  general  American  doctrine  is,  that  the  lia- 
bility of  a  shareholder,  whether  merely  to  pay  what  is  unpaid 
in  respect  of  his  shares,*  or  to  respond  to  a  superadded  liabil- 
ity imposed  by  statute,^  or  to  answer  in  common  with  the 
other  stockholders  for  the  debts  of  the  corporation,  under  the 
joint  and  several  liability  of  partners,'  does  not  die  with  him, 
but  survives  in  respect  of  his  estate  in  the  bands  of  his  exec- 
utor or  administrator.  It  is  so  held  in  respect  of  the  individ- 
ual liability  of  shareholders  under  the  National  Banking  Act^* 
and  also  under  the  New  York  statute  ^  relating  to  insurance 
companies,  making  "  the  trustees  and  corporators  of  any  com- 
pany organized  under  this  act,  and  those  entitled  to  a  partici- 
pation of  the  profits,  ....  jointly  and  severally  liable  until 
the  whole  amount  of  the  capital  raised  by  the  company  shall 
have  been  paid  in,  and  a  certificate  thereof  recorded,  as  here- 
inbefore provided."* 


*  New  England  Gommerdal  Bank 
V.  Newport  Steam  Factory,  6  R.  1. 154, 
ISO;  t.  c  76  Am.  Dec.  688;  Grew  v. 
Breed,  10  Met.  (Man. >,560, 576.  This 
was  aflBomed  in  Davidson  «•  Bankin, 
S4  Gal.  503. 

*  Devaynes  t.  Noble,  1  Mer.  528; 
^  c.  2  Rubs.  &  M.  495. 

■  Manville  «•  Edgar,  S  Mo.  App. 
S24;  Davidsons. Rankin, S4  0aL 603; 
Bailey  «.  Hollister,  26  N.  Y.  112.  See 
Robinson's  Execntor's  case,  6  De  6ex« 


M.  A  6.  572;  Blakeley's  Executor's 
case,  3  Macn.  &  G.  734. 
«  AnU,  i  3026. 

*  Ohase  v.  Lord,  77  N.  Y.  1. 

*  Richmond  v.  Irons,  121  XT.  S.  27. 

*  N.  Y.  Act  of  1849,  ch.  308,  i  19. 

*  Ohase  v.  Lord,  77  N.  Y.  1;  ••  e. 
6  Abb.  N.  0.  (N.  Y.)  258;  reyersing 
I.  e.  16  Hun  (N.  Y.),  369.  The  decision 
was  by  a  divided  e<mrt,fouT  judges  con- 
earring  and  three  dissenting.  Other 
cases,  reaching  the  same  conclusion 
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§  321.  Distlnetloii  between  a  Statutory  Penalty  and  a  Ua- 
bility  AriBlnfiT  out  of  Contract.  —  In  all  these  cases  the  courts 
proceed  on  a  distinction  between  a  statutory  penalty  and  a  lia- 
bility arising  out  of  contract,  conceding  that  the  former  does 
not  survive^  but  holding  that  the  latter  does.  Even  where 
the  liability  is  larger  than  that  imposed  by  the  common  law, 
amounting  to  the  obligation  of  a  partner,  the  courts  say  that 
it  is  not  in  the  nature  of  a  penalty  or  forfeiture,  and  does  not 
exist  solely  as  a  liability  imposed  by  statute;  but  it  is  a  lia- 
bility voluntarily  assumed  by  the  act  of  becoming  a  stock- 
holder.^ In  speaking  upon  this  question,  with  reference  to  the 
National  Banking  Act,  it  was  said  by  Mr.  Justice  Matthews: 
"  Under  that  act  the  indiridual  liability  of  the  stockholders 
is  an  essential  element  in  the  contract  by  which  the  stock- 
holders became  members  of  the  corporation.  It  is  voluntarily 
entered  into  by  subscribing  for  and  accepting  shares  of  stock. 
Its  obligation  becomes  a  part  of  every  contract,  debt,  and 
oi^g&gou^^nt  of  the  bank  itself,  as  much  so  as  if  they  were 
made  directly  by  the  stockholder,  instead  of  by  the  corporation. 
There  is  nothing  in  the  statute  to  indicate  that  the  obligation 
arising  upon  these  undertakings  and  promises  should  not 
have  the  same  force  and  effect,  and  be  as  binding  in  all 
respects,  as  any  other  contracts  of  the  individual  stockholder. 
We  hold,  therefore,  that  the  obligation  of  the  stockholder  sur- 
vives as  against  his  personal  representatives."  * 

§  3322.  Charter  Extended  and  Debts  Contracted  after  the 
Death  of  Stockholder.  —  Moreover,  if  the  charter  of  the  cor- 


as  to  indiyidual  liability  under  stat- 
utes more  or  less  similar  to  the  above 
are :  Diven  v.  Duncan,  41  Barb.  (N.  Y.) 
620;  Cochran  v.  Weichers,  119  N.  Y. 
399;  1.  c.  7  L.  R.  A.  653;  29  N.  Y.  St. 
Rep.  388;  23  K.  E.  Rep.  803;  affirm- 
ing 1.  c.  25  N.  Y.  St.  Rep.  571 ;  6  N.  Y. 
Snpp.  384.  Where  a  stockholder  of 
such  bank  was  living  and  a  resident 
of  the  county  at  the  time  when  the 
notice  to  stockholders  began  to  be 
published  there,  his  death  soon  after 
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did  not  abate  the  proceeding,  or  ren- 
der the  pu ] ilication  ineffectual.  Diven 
«.  Duncan,  41  Barb.  (N.  Y.)  520. 

*  Lowry  t>.  Inman,  46  N.  Y.  129, 
per  Allen  y  J.  See,  also.  Wiles  v.  8uy- 
dam,  64  N.  Y.  173;  Flaah  v.  Conn, 
109  U.  S.  371 ;  Hobart  v.  Johnson,  19 
BlatchL  (U.  S.)  359;  reasoning  of 
Gould,  J.,  in  Bailey  v.  Hollister,  26 
N.  Y.  112,  116. 

>  Richmond  v.  Irons,  121  U*  S.  27» 
65,66. 
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potation  contains  a  clause,  by  which  the  Legislature  reserves 
to  itself  the  power  to  alter  or  repeal  it,  the  stockholder  holds 
his  stock  subject  to  such  liability  as  may  attach  to  him 
in  consequence  of  an  extension  or  renewal  of  the  charter, 
whether  with  or  without  his  consent.  His  administrator 
willy  therefore,  be  liable  to  make  good  out  of  his  estate  any 
debts  which  the  corporation  may  have  contracted,  although 
the  charter  may  have  been  extended  after  his  death,  and 
although  the  debts  may  have  been  contracted  after  his  death/ 

§  3323.  Whether  Fxecntor  or  Legatee  a  Contribatory.  — - 

Whether  the  executor  or  legatee  is  to  be  held  to  respond  for 
the  benefit  of  creditors  depends  upon  the  question  whether  the 
legal  title  to  the  shares  passes  to  the  executor  or  to  the  legatee; 
and  this  will  depend  in  some  cases  upon  the  terms  of  the  will, 
and  this  will  in  turn  yield  to  the  provisions  of  the  statutes 
relating  to  the  settlement  of  the  estates  of  deceased  persons. 
It  miiy  also  depend  upon  the  terms  of  the  charter  of  the  cor- 
poration. Under  a  provision  in  the  charter  of  a  corporation, 
that,  on  the  death  of  a  stockholder,  his  heirs  or  legal  repre- 
eentaiives  might  continue  the  relation,  it  was  held  that  the 
right  to  continue  the  membership  was  in  the  heirs  or  devieue, 
and  not  in  the  personal  representative.*  The  policy  of  many 
of  the  unlimited  joint-stock  companies  of  England  has  been 
to  prohibit,  in  their  deeds  of  settlement,  the  free  alienation  of 
their  shares  without  the  consent  of  their  directors.*  The  reason 
of  this  restriction  is  obvious :  if  shares  could  be  freely  trans- 
ferred, irresponsible  proprietors  might  be  introduced  in  the 
place  of  responsible  ones,  and,  in  the  event  of  the  company 
being  wound  up,  the  burden  of  paying  its  debts  might  be  cast 
on  a  few  of  its  members.  With  the  same  objects  in  view,  the 
deeds  of  settlement  of  many  of  those  companies  made  the 
admitting  of  executors,  administrators,  or  legatees  as  proprie- 
tors to  depend  upon  the  approbation  of  the  directors,  and 
upon  their  executing  the  deed  of  settlement  like  other  proprie- 

^  Bailey  v.  HolliBter,  26  N.  Y.  112.     Security  Loan  Asso.  v.  Lake,  69  Ala. 
■  Montgomery  Mut.  Building  Ac,      456. 
V.  Robinflon,  69  Ala.  418.    Compare  *  Ante,  i  8242. 
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tors.  Now,  it  has  been  ruled  by  the  courts  of  that  country 
that,  whilst  a  clause  in  the  deed  of  settlement  of  a  joint-stock 
company,  however  precise,  may  be  waived  by  all  its  members, 
yet  it  cannot  be  waived  by  its  directors,  unless  it  is  shown  that 
the  members  have  made  the  directors  their  agents  for  that 
purpose.^  When,  therefore,  under  such  a  deed  of  settlement, 
a  shareholder  bequeathed  his  shares,  and  the  executor  assented 
to  the  bequest,  and  the  secretary  placed  the  name  of  the  lega- 
tee and  her  husband  opposite  the  shares  in  the  books  of  the 
company,  but  the  provisions  of  the  deed  of  settlement  had 
not  been  complied  with  as  to  the  transfer  of  the  shares,  nor 
was  it  shown  that  all  the  shareholders  of  the  company  had 
concurred  in  dispensing  with  such  compliance,  the  executor 
was  held  to  be  the  proper  person  to  be  placed  on  the  list  of 
contributories.* 

§  3824.  Bigrht  of  Executor  to  Contribation  agralnst  Besida- 
ary  Legratee* — Suppose  the  executor  of  a  deceased  shareholder 
turns  the  shares  over  to  a  residuary  legatee,  and  afterwards 
calls  are  made  for  unpaid  balances  due  in  respect  of  them, 
which  the  executor  is  compelled  to  pay,  can  he  recover  the 
amount  so  paid  from  the  residuary  legatee  or  (what  is  the 
same  thing)  from  his  assignee?  The  rule  which  determines 
the  answer  to  this  question  is  said  to  be  that  if  the  executor 
distributes  the  funds  of  the  estate  in  his  hands  to  the  residuary 
legatees,  with  notice  of  debts  due  or  to  become  due  from  the 
estate,  he  will  make  the  distribution  in  his  own  wrong,  in  such 
a  sense  that  he  cannot  recover  from  the  legatees  what  he  may 
subsequently  be  compelled  to  pay  in  respect  of  such  debts. 
But  there  is  a  limitation  to  this  rule,  which  distinguishes 
between  debts  and  mere  contingent  liabilities  which  may  or 
may  not  ripen  into  debts.  Such  was  the  principle  upon  which 
Sir  George  Jessel,  Master  of  the  KoUs,  proceeded  in  a  case, 
where  he  thus  stated  his  conclusion;  "I  have  looked  through 
many  cases,  and  I  have  asked  for  the  assistance  of  the  bar, 
and  I  cannot  find  the  rule  stated  in  wider  terms  than  these: 

*  Eeene'B  Executor's  caee,  3  De  Gex,  M.  &  6.  272.  *  Ibid. 
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that  he  cannot  recover  from  a  legatee  a  payment  made  with 
notice  of  a  debt."  *  Proceeding  upon  this  principle,  and  approv- 
ing this  statement  of  it,  the  English  Court  of  Appeal  have 
held  that  where  an  executor  had  turned  over  certain  shares 
belonging  to  the  estate,  to  the  assignee  of  a  residuary  legatee, 
together  with  sufScient  money  to  make  payment  of  the  unpaid 
balance  due  the  company  in  respect  of  them,  which  balance 
had  not  then  been  called  for  by  the  company,  but  the  executor 
was  nevertheless,  in  an  action  brought  by  the  company  upon 
a  subsequent  call,  compelled  to  discharge  it  out  of  his  own 
funds,  —  he  could  maintain  an  action  in  equity  against  the 
assignee  of  the  residuary  legatee  for  the  reimbursement  of 
the  moneys  so  expended.* 

g  S325.  Heirs  Assessable  to  the  Extent  of  Assets  Received 
from  Ancestors. — ^Wherethe  estate  of  the  deceased  shareholder 
is  fully  administered,  and  distribution  made  by  the  personal 
representative,  the  heirs  or  next  of  kin  are  assessable,  to  the 
extent  of  the  assets  which  they  have  received  from  the 
ancestor's  estate,  for  the  payment  of  calls  subsequently  made 
upon  shares  of  stock  belonging  to  his  estate.' 

§  3326.  Mode  of  Enforcing^  Contribution  from  Estate  of 
Deceased  Shareholder.  —  The  manner  of  enforcing  contribu- 
tion from  the  estate  of  a  deceased  shareholder,  for  the  benefit  of 
the  creditors  of  an  insolvent  corporation,  is  a  question  which, 
to  a  great  extent,  refers  itself  to  the  peculiar  practice  of  each 
State.  Under  many  American  statutory  systems  relating  to 
the  administration  of  the  estates  of  decedents,  the  proper 
way  would  be  to  prove  the  demand  against  the  e8ta;te  in  the 
probate  court,  after  presenting  it  to  the  executor  or  adminis- 
trator for  allowance,  or  giving  him  the  statutory  notice.^ 

1  Jervis   «.  Wolferetan,  L.  R.  IS  i.  e.  47  N.  W.  Rep.  155.    A  claim  in 

Eq.  IS.  favor  of  the  creditors  of  a  corporation 

*  Whittaker  v.  Kershaw,  45  Ch.  against  the  estate  of  a  deceased  stock- 
Div.  S20.  holder,  before  the  assets  of  the  corpo- 

'Pa7Bonv.Hadduck,SBiss.  (XT.  S.)  ration  are  fully  adininistered,  is  a 
300.  ''  contingent  claim"  within  the  mean- 

*  Nolan  «•  Hazen,  44  Minn.  47S;     ingof  Minn.  Gen.  Stats.,  ch.  53, relat- 

2895 


3  Thomp.  Corp.  {  8327.]    liability  09  stockholdbrs. 

§  3327.  By  a  Proceedtiiir  in  Equity. — We  bare  already 
referred  to  a  holding  in  Massachusetts,  seeminglj  out  of  iin^ 
with  the  other  holdings  in  that  State,  but  quite  in  line  with 
other  American  holdings  and  with  sound  principle,  to  the 
effect  that  the  estate  of  a  deceased  stockholder  of  a  bank  maj 
be  pursued  in  equity  to  subject  his  indiyidual  statutory  lia- 
bility to  contribute  ratably  for  the  redemption  of  its  bills.* 
In  Rhode  Island,  it  has  been  held  that  a  statutory  liability  of 
a  stockholder  for  the  corporate  debts,  upon  the  death  of  the 
stockholder,  did  not,  at  law,  survive  against  his  estate,  and 
that  no  action  at  law  could  be  maintained  against  the  per- 
sonal representative  of  such  stockholder  to  enforce  the  same; 
but  that  the  estate  of  a  deceased  stockholder  might  be  pur* 
sued  by  the  creditor  in  equity,  which,  for  the  sake  of  the 
remedy,  and  to  correct  the  form  of  the  contract  so  as  to  carry 
out  its  substance,  would  construe  it  to  be  several  as  well  as 
joint;  that  in  such  case  a  court  of  equity  would  decree  in 
favor  of  the  creditor  of  the  corporation  an  account  of  the 
personal  estate  of  a  deceased  stockholder,  and  payment  of  his 
debt  out  of  the  surplus  of  the  same»  after  the  payment  of  the 
separate  debts  of  such  stockholder  and  of  the  expenses  of 
settling  bis  estate^  without  regard  to  the  solvency  or  insol- 
vency of  the  stockholdera  liable,  and  without  reference  to  the 
state  of  accounts  between  the  stockholders  and  the  corpora- 
tion, leaving  the  estate  to  seek  repayment  from  the  corpora- 
tion. Of  contribution  from  those  liable  to  iL  It  was  also  held 
that,  to  a  bill  seeking  relief  from  the  estate  of  a  deceased 
stockholder,  all  the  living  stockholders  and  representatives  of 
deceased  stockholdera  liable  to  the  debt  must,  as  interested  in 
the  account  to  be  taken,  be  made  parties  defendant  to  the  bill ; 
that,  if  the  real  assets  of  the  deceased  stockholder  are  sought 
to  be  charged,  his  heirs  at  law,  in  case  of  intestacy,  and  his 
devisees,  if  there  be  a  will,  must  aIso>  be  made  parties  defend- 
ant to  the  bill ;  that,  as  two  or  more  creditors  for  whose  claims 

ing  to  claims  against  decedent  estates.  277;  36  Anu  A  Eng»  Corp.  Gas.  206; 

Hoepes   v.  Northwestern   Man.  Sec  50  N.  W.  Rep.  1117. 
Go.,  48  Minn.  174;  1.  c.  81  Am.  St.  ^  Grew  «.  Breed,  10  Met.  (Mass.) 

Bep.  637 ;  16  L.  R.  A.  470 ;  45  Alb.  L.  J.  569,  576 ;  ante,  *  3819. 
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diSerent  sets  of  stockholders  are  liable  cannot  unite  them  all 
in  the  same  bill  for  the  purpose  of  separate  relief  against 
those  respectively  liable  to  them,  so  the  same  creditor  cannot 
enforce  in  the  same  bill,  against  the  estates  of  deceased  stock- 
holders, different  debts,  for  which  all  the  estates  pursued  are 
not  liable;  but  that  there  is  no  objection,  on  the  ground  of 
mulHfariousnes9f  to  a  creditor's  seeking,  in  the  same  bill,, 
relief  out  of  the  estates  of  two  or  more  deceased  stockholders^ 
all  of  which  are  liable  to  his  debt.'  In  an  important  English 
case,  a  company  had  been  ordered  to  be  wound  up  under  the 
Companies  Act,  1862,  and  the  executor  of  a  deceased  share^ 
holder  had  been  made  a  contributory.  The  official  liquidator 
filed  a  bill,  on  behalf  of  himself  and  all  other  creditors  of  the 
testator,  against  the  executor  and  the  devisees,  for  the  admin- 
istration of  the  testator's  estate,  and  to  enforce  the  calls  against 
the  real  estate.  It  was  held  by  Lord  Romilly,  M.  R.,  that  the 
suit  was  properly  instituted,  and  that,  notwithstanding  a  lapse 
of  nine  years  from  the  death  of  the  testator  to  the  winding  up 
of  tlie  company,  the  real  estate  in  the  hands  of  the  devisees 
was  liable  to  the  payment  of  calls.  The  statute  of  limitations^ 
had  nothing  to  do  with  the  case,  for  the  debt  did  not  arise 
until  the  call  wad  made  by  the  official  liquidator.'  It  was  true 
tiiat  the  debt  did  not  exist  when  the  testator  died ;  but  in  that 
respect  the  case  did  not  differ  from  the  cases  where  a  testator 
has  in  his  lifetime  become  surety  for  the  due  performance  of 
a  covenant,  which  is  broken  many  years  after  his  death,  or 
where  executors*  of  a  deceased  person  are  chargeable,  long 
after  his  death,  with  the  loss  occasioned  by  a  breach  of  trust 
committed  by  him.* 

§  3328.  Suing:  Executor  wltbout  Proceeding:  in  Probate 
Court. —  The  various  statutory  schemes  of  administration  in 
force  in  American  jurisdictions  provide  that  uuless  claims 

1  New  England  Commercial  Bank  *  As  in  Enatchbull  «.  Feamhead 

V.  NewpoH  Steam  Factory,  6  R.  I.     8  Mylne  &  G.  122. 
154;  ».  c.  75  Am.  Dec.  S8S.  *  Turquand  v.  Kirby,  L.  B.  4  £q. 

*  ro9i,  ^  3779,  €t  uq»  123.    Ck>mpare  Baird'B  case,  L.  B«  & 

Oh.  736,  where  this  case  is  noticed. 
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against  the  estate  of  the  decedent  are  presented  to  the  executor 
or  administrator  for  allowance  within  a  stated  time,  they  shall 
be  forever  barred.  Construing  such  a  statute/  it  has  been  held 
that  it  has  no  application  to  the  case  where  a  judgment  cred- 
itor of  an  insolvent  corporation  brings  a  suit  in  equity  against 
the  corporation,  and  against  persQnal  representatives  of  its 
deceased  shareholders,  to  subject  what  was  due  from  the  share- 
holders  to  the  satisfaction  of  his  judgment  against  the  corpo- 
ration. The  reasoning  on  which  this  conclusion  was  based 
was,  that  such  an  action  is  not  an  ordinary  action  to  recover 
a  money  demand,  but  is  an  action  to  appropriate  to  the  uses 
of  a  trust  a  portion  of  a  trust  fund  held  by  the  decedent, 
which,  in  theory  of  law,  never  became  a  part  of  his  estate,  or 
passed  to  his  personal  representatives.*  It  is  believed  that 
this  conclusion  cannot  be  upheld  upon  principle.  The  rule 
which  allows  a  trust  fund  to  be  followed  from  hand  to  hand, 
and  recovered,  is  believed  to  apply  only  in  cases  where  the 
fund  is  ear-marked  or  separated  from  the  remainder  of  the 
estate  of  the  trustee  in  such  a  manner  that  it  can  be  iden- 
tified.' 

§  8829.  Time  within  Which  Demand  asrainst  Estate  of 
Deceased  Stockholder  Presented.  —  Under  the  Missouri  stat- 
ute, relating  to  the  administration  of  estates,  if  a  demand  is 
not  due,  the  court  has  power  to  adjust  the  same  and  to  render 
judgment  for  the  amount,  or,  at  the  option  of  the  parties,  to 
make  a  rebate  of  interest  therefrom. at  the  rate  of  six  per  cent 
per  annum  until  due.  If  the  parties  do  not  agree  to  a  rebate 
of  interest,  then  no  execution  is  to  issue  upon  the  judgment 
until  the  demand  becomes  due.  It  is  the  settled  construction 
of  this  statute  that  the  special  statute  of  limitation  relating  to 
the  administration  of  estates,  under  which  claims  against  the 
estate  of  a  decedent  must  be  exhibited  to  the  administrator 
within  two  years  from  the  granting  of  letters,  or  be  forever 
barred,  begins  to  run  from  the  time  when  a  substantial  right 

*  Oomp.  Laws  Nev.,  W611,  618.  883;  citing  Gunter  v.  Janes,  9  Oal. 

*  Thompson  v.  Reno  Sav.   Bank,     643. 

19  Nev.  242;   «.  e.  3  Am.  St.  Rep.  *  Foit^  ch.  167. 
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of  recovery  upon  the  demand  accrues.^  Thus,  in  the  case  of 
merely  inchoate  or  contingent  demandsi  such  as  a  dormant 
warranty,  the  statute  does  not  hegin  to  run  until  the  period 
has  arrived  at  which  a  cause  of  action  would  have  accrued 
against  the  decedent  had  he  continued  to  live.*  But  in  the 
case  of  a  fixed  demand  which  matures  at  a  future  date  certain, 
the  holder  must  exhibit  it  to  the  administrator  within  two 
years  of  the  grant  of  the  letters,  although  it  may  not  be  due.' 
In  a  case  where,  in  consequence  of  tLe  insolvency  of  a  cor- 
poration, a  right  accrues  to  its  creditors,  under  a  statute,  to 
proceed  against  its  shareholders,  to  subject  to  the  payment  of 
their  demands  against  the  corporation  any  balance  which 
remains  due  and  unpaid  of  the  subscription  of  the  shareholder 
to  the  corporation,  in  respect  of  his  shares,  the  special  statute 
of  limitations  begins  to  run  from  the  date  of  t?^  insolvency  of  the 
corporation,  which  is  tantamount  to  a  dissolution*  —  assuming 
that  it  is  a  case  where  the  shareholder  is  dead,  and  letters 
testamentary  or  of  administration  have  been  granted  upon  his 
estate.  Although  in  such  a  case  the  demand  of  the  creditor 
may  consist  of  debentures  of  the  corporation  which  have  not 
yet  matured,  he  must  exhibit  them  to  the  administrator  for 
allowance  within  two  years  after  the  insolvency  of  the  corpora- 
tion, or  his  claim  will  be  barred.*  It  follows  from  this  that, 
if  a  corporation  becomes  insolvent  pending  an  administration 
of  the  estate  of  one  of  its  deceased  shareholders,  whose  stock 
is  not  fully  paid  in,  and  no  call  has  ever  been  made  by  the 
corporation  against  the  stockholder,  or  his  executor  or  admin- 
istrator, a  creditor  of  the  corporation  cannot,  after  the  final 
settlement  and  distribution  of  the  estate  of  the  deceased  share- 
holder, maintain  an  action  against  the  executor  or  adminis- 
trator of  such  decedent,  upon  a  demand  due  to  him  from  the 
corporation,  although  the  executor  or  administrator  is  the 


1  Burton  v.   Batherford,  40  Mo.  '  Hicki  v.  Jamison,  10  Mo.  App. 

266,  26S;  Qnenabanm  v.  Elliott,  60  35. 
Mo.  S5,  82;  Chambers  v.  Smith,  2S  *  Ante,  i  2009. 

Mo.  174,  •  Garesche  v.  Lewis,  16  Mo.  App. 

*  Chambers  v.  Smith,  23  Mo.  174;  665,  570;  «.  c.  affirmed,  93  Mo.  197. 
Miller  «.  Woodward,  8  Mo.  169. 
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devisee  or  legatee  of  the  deceased  shareholder.'  If  the  indeht* 
edness  of  the  corporation  cpnsists  of  coupons  >vhich  have  not 
matured,  then,  under  the  foregoing  principles,  the  coupons 
must  be  exhibited  by  the  holder  to  the  executor  or  adminis* 
trator  of  the  stockholder  for  allowance,  within  two  years  after 
the  granting  of  letters,  or  the  demand  will  be  barred.' 

§  3330.  Wlien  Bxecator  Personally  Uable. —  By  the  Na^ 

tional  Banking  Act,  ^^persona  holding  stock  as  executors^ 
administrators,  guardians,  or  trustees  shall  not  be  personally 
subject  to  any  liabilities  as  stockholders;  but  the  estates  and 
funds  in  their  bauds  shall  be  liable,  in  like  manner  and  to 
the  same  extent  as  the  testator,  intestate,  ward,  or  person 
interested  in  such  trust  funds  would  be  if  living  and  compe- 
tent to  act,  and  hold  the  stock  in  his  own  name." '  Under  this 
statute  it  has  been  held  that  an  administrator  is  not  person- 
ally liable  to  assessment  on  bank  stock  which  always  remained 
in  his  hands  in  his  representative  capacity,  and  was  never 
transferred  to  him  on  the  books  of  the  bank,  although  he  is  sole 
heir  to  the  intestate.^  This  is  plain  enough.  But  suppose 
the  executor  comes  afterwards,  and,  by  some  act  which  he 
is  not  bound  to  perform  in  the  exercise  of  his  trust,  makes 
himself  a  shareholder  on  the  books  of  the  company;  then  it 
may  be  assumed  he  puts  himself  in  the  place  of  any  other 
trustee  who  voluntarily  becomes  a  shareholder:  he  must 
respond  out  of  his  estate  to  the  duties  of  the  relation,  and 
seek  such  indemnity  as  he  can  find  elsewhere.  Accordingly, 
if  the  executors  of  an  estate  invest  any  of  the  funds  of  the 
testator  in  shares,  without  any  authority  to  do  so  in  the  will, 
the  shares  are  to  be  treated  as  belonging  to  them,  and  not  to 
the  estate;  and  they,  and  not  the  estate,  are  responsible  aa 
stockholders/  '^If  it  .were  otherwise,  the  executor  of  an 
insolvent  estate  might  purchase  any  number  of  shares,  and 
keep  them  if  they  were  profitable,  but  repudiate  any  liability 

^  Larkin  v.  Willi,  12  Mo.  App.  136,  «  Re  Bingham,  82  N.  Y.  61.  Bep. 

188.  782;  «.  c.  10  N.  Y.  Supp.  825. 

*  Garesche  «.  Lewis,  15  Mo.  App.  *  Diven  v.  Lee,  36  N.  Y.  302;  «.  c. 
565,  572;  «.  e.  affirmed,  93  Mo.  197.  84  How.  Pr.  (N.  Y.)  197. 

•  Rev.  State.  U.  8.,  ^  5152. 
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if  they  turned  out  otherwise,  and  thus  involve  the  company 
in  an  account  of  the  testator's  estate.  They  have  purchased 
these  ahares,  whether  with  authority  under  the  will  or  not  is 
immateriali  and  they  have  received  dividends.  They  are, 
therefore,  personally  liahle."  ^  The  rule  in  England  seems,  then, 
to  be  that  if  the  executors  come  forward  and  voluntarily  make 
themselves  shareholders,  they  become  personally  liable  as 
such,  and  must  seek  indemnity  out  of  their  trust  estate;*  and 
such  an  acceptance  has  been  discovered  in  the  act  of  the  exec- 
utor of  participating  in  the  profits, — that  is  to  say,  in  receiv- 
ing dividends.' 

§  3331.  Sxecator  Personally  liable  for  Breach  of  Tmst. 

Outside  of  this  principle,  an  executor  may  make  himself  per- 
sonally liable  to  contribute  for  the  benefit  of  creditors,  by 
committing  a  breach  of  trust  in  improperly  disposing  of  the 
fntst  fund  in  his  hands,  out  of  which  contribution  is  regularly 
sought.  Thus,  it  was  held  by  Lord  Romilly,  M.  R.,  that 
executors  of  a  deceased  shareholder,  in  a  going  and  solvent 
company,  commit  a  breach  of  trust  in  paying  a  legacy  without 
providing  for  the  liability  attaching  to  the  testator's  estate  at 
the  time  of  his  death,  in  respect  of  such  shares;  and  that,  in 
the  event  of  the  company  afterwards  being  wound  up,  he  must 
pay  out  of  his  own  pocket  the  calls  made  upon  him  as  a  con- 
tributory.* 

'  Bpenoe'a  case,  17  Beav.  208,  per  Jackson  tr.  Tarqnand,  L.  B.  4  H.  L. 

Lord  Bomilly,  M.  R.    That  an  ezeo-  d05. 

ntor  who  carries  on  the  business  of  '  Gouthwaite's  case,  3  Be  Gex  A 

his  testator  makes  himself  personally  8.  258.    See,  also,  Hamer's  Execu- 

liable,  see  £x  parte  Garland,  10  Yes.  tor's  case,  8  De  Gex  &  8.  279.    Ck)m- 

119;  Ex  paii^e  Richardson,  1  Buck,  pare    Bulwer's  case,  83   Beav.  435, 

209;  Alsop  «.  Mather,  8  Conn.  684;  where   the  acceptance  of  dividends 

••  c.  21  Am.  Dec.  703;  Stedman  v.  was  held  not  to  bind  an  executrix 

Feidler,  20  N.  Y.  437;  Thompson  v.  under  the  circumstances.    See,  also. 

Brown,  4  Johns.  Ch.  (N.  Y.)  619, 630;  Pirn's  case,  3  De  Gex  <fc  8.  11,  where 

Wightman  «.  Townroe,  1  Maule  &  8.  the  acceptance  was  not  held  to  bind 

412;  Liabouchere  «.  Tupper,  11  Moore  the  executor. 

P.O.C.198;  Liverpool  Borough  Bank  *  Taylor  «.  Taylor,  L.  R.  10  Eq. 

«•  Walker,  DeGex  &  J.  24.  477.    For  another  illustration  of  the 

*  Lind.  Comp.,  6th  ed.,  814;  Dob-  principle  on  which  this  case  was  d^ 

son's  case,  L.  R.  1  Ch.  231 ;  Duff's  dded,  see  Knatchbull  ir.  Feamhead, 

Sxecatort'  case,  82   Ch.  Div.   801;  8  Myhie  A  C.  122. 
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§  3332.  Liability  of  the  Estates  of  Deceased  Non-resident 
Stockholders. — The  principle  which  would  operate  to  charge 
the  property,  existing  within  the  jurisdiction,  of  a  non-resi- 
dent  stockholder  in  a  domestic  insolvent  corporatioiii  in  favor 
of  its  creditors,  will,  of  course,  operate  to  charge  so  much  of 
his  estate  as  may  be  in  course  of  administration  within  the 
jurisdiction  after  his  decease.  It  was  so  held  in  Michigan 
prior  to  the  passage  of  a  statute  in  1877,  which  provided  an 
exclusive  remedy  in  proceedings  to  enforce  the  individual  lia- 
bility of  the  stockholders,  which  remedy  included  no  provi- 
sion for  charging  the  estates  of  deceased  stockholders.  Nor 
did  the  fact  that  the  statute  was  enacted  before  the  commence- 
ment of  the  proceeding  in  the  particular  case  make  any  dif- 
ference, where  the  fact  was  that  the  deceased  stockholder  was 
a  stockholder  prior  to  the  enacting  of  the  statute,  and  was, 
under  another  statute,  liable  for  the  debts  of  the  corporation 
contracted  at  that  time,  of  which  debts  the  complainant's  was 
one.* 

§  9383.  Creditors  not  to  be  Delayed  until  Settlement  of 
the  Estates  of  Deceased  Shareholders.  —  It  is  quite  obvious 
that,  under  no  adequate  remedial  system  will  it  be  per- 
mitted that  the  creditors  of  an  insolvent  corporation  are  to  be 
delayed  in  enforcing  their  demands  against  its  shareholders, 
from  the  mere  fact  that  some  of  them  may  have  died^  until 
the  estates  of  such  deceased  shareholders  can  be  fully  admin- 
istered by  their  respective  executors  or  administrators.  On 
this  principle  it  has  been  seemingly  well  held  by  one  of  the 
appellate  courts  of  Illinois  that  complainants  in  a  suit  in 
equity,  to  enforce  the  liability  of  stockholders,  are  not  bound 
to  wait  for  the  settlement  of  given  claims  for  contribution 


^  Grand  Bapids  Say.  Bank's  Ap- 
peal, 62  Mich.  657.  The  statute  in 
question  is  an  instance  of  that  foolish 
species  of  legislation  which  consists  of 
an  attempt  to  prescrihe  an  excluHve 
remedy  for  the  enforcement  of  a  right, 
where  a  mere  eanu  am%$su$  on  the 
part  of  the  L^gifllature  will  operate  to 
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cut  off  all  remedy  in  a  given  class  of 
cases.  It  is  hetter  for  legislators  to 
prescribe  remedies  permissively,  and 
to  allow  the  courts  to  apply  any  rem- 
edies which  the  legislators  may  not 
happen  to  think  of  at  the  time  when 
they  legislated  upon  the  subject. 
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between  living  stockholders  and  the  estates  or  heirs  of 
deceased  stockholders,  but  that  the  adjustment  of  such  contro- 
versies should  be  left  to  a  suit  or  suits  having  that  as  the 
main  and  primary  object  in  view.* 

§  8834.  Executors  de  Son  Tort.  —  Possibly  a  person  who, 
without  letters,  has  assumed  to  administer  upon  the  estate  of 
a  deceased  shareholder  may,  under  an  application  of  the  rules 
of  law  relating  to  executors  de  son  tort,  make  himself  a  con- 
tributory without  qualification.* 

§  8885.  Engrlisli  Doctrine  on  this  Subject  Considered.  —  In 

England,  this  question  has  often  turned  on  the  provisions  of 
the  deed  of  settlement,  or  other  constating  instrument  of  the 
company,  and  for  that  reason  the  decisions  of  those  courts  are 
not  very  safe  guides  in  reaching  just  conclusions  under  Amer- 
ican statutes  and  charters.'  The  controlling  idea  upon  which 
the  English  courts  have  proceeded  seems  to  be  that  the  estate 
of  the  deceased  shareholder  is  to  continue  liable  until  a  new 
personal  liability  has  been  created  pursuant  to  the  deed  of  set- 
tlement, or  other  governing  instrument.*  The  resulting  doc- 
trine has  thus  been  formulated:  In  a  joint-stock  company 
the  presumption  is,  that  the  executors  of  a  deceased  share- 
holder succeed  to  the  full  liability  as  well  as  to  the  rights  of 
their  testator.  The  deed  of  settlement  is  to  be  looked  at,  not 
to  see  whether  it  imposes  such  liability  on  the  executors,  but 
whether  it  takes  away  or  limits  it.  The  fact  that  by  the  deed 
of  settlement  executors  are  not  entitled  to  the  full  privileges 
of  shareholders,  until  they  or  their  nominees  have  been  regis- 
tered as  shareholders,  is  no  proof  of  an  intention  to  limit  their 


»  Wood  •.  Wood,  40  111.  App.  182. 

*  This  was  attempted  in  Ex  parte 
Glahobne,  1  De  Gez  <&  S.  683  (affirmed, 
1  Hall  &  T.)  121,  but  the  case  turned 
on  the  form  of  the  master's  summons, 
which  fixed  Glaholme  as  a  contribu- 
tory, as  the  representative  of  his  de- 
ceased brother,  upon  whose  shares  he 
had  received  dividends  without  ad- 
ministering. 


'  See,  for  example,  Ness  v.  Arm- 
strong, 4  Ex.  21. 

*  Blakeley's  case,  IS  Beav.  133; 
affirmed  on  appeal,  3  Macn.  &  G.  726. 
The  same  point  was  ruled,  under  a 
similar  deed  of  settlement,  in  Ex  parte 
Gouthwaite,  3  Macn.  &  G.  187;  in 
Balrd's  case,  L.  R.  5  Gh.  726 ;  and  in 
Turquand  v.  Kirby,  L.  R.  4  Eq.  123. 

I 
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liability  in  their  representatiye  character.^  The  executor 
itands  liable  to  contribute  out  of  the  estate  in  his  hands,  al- 
though he  may  not  have  had  himaelf  registered  as  the  owner 
of  the  shares/  and  his  liability  is  not  limited  to  debts  incurred 
before  the  death  of  the  testator,  unless  the  deed  of  settlement 
imposes  such  a  limitation.'  In  giving  his  opinion  in  one  of 
a  series  of  cases  growing  out  of  the  lamentable  failure  of  the 
City  of  Glasgow  Bank,  Lord  Cairns,  L.  C,  said:  *'An  execu- 
tor whose  testator  has  held  shares  in  a  joint-stock  company 
has  generally  one  or  two  courses  open  to  him.  He  may  have 
the  shares  transferred  into  his  own  name,  and  become  to  all 
intents  and  purposes  a  partner  in  the  company.  He  may,  on 
the  other  hand,  not  wish  to  have  the  shares  transferred  into 
his  name,  and  he  ought,  in  that  case,  to  have  a  reasonable 
time  allowed  him  to  sell  the  shares,  and  to  produce  a  pur- 
chaser who  will  take  a  transfer  of  them."^ 

1  Baiid's  case,  L.  B.  5  Oh.  726.  *  Baird's  case,  L.  B.  6  Oh.  725. 

*  Hooldsworth  «•  Evans,  L.  B,  8         *  Bnchan'a  case  (H«  L.),  4  A^^ 
H.  L.  283.  Oaik  5tt,  688. 
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CHAPTER  LIX. 

OONBinONS  PBEOEDENT  TO  THE  RIGHT  TO  PEOOEED  AGAINST 

8T00EH0LDEBS. 

Abt.  L    Dissolution  of  thb  Cokporation.    §S  3340-^348, 
n.    Nbcbssity    of    thb    Crbditor    Exhausting   His 

Bbmbdy  at  Law.     §§  3351*3363. 
m.    What  Will  Exgusb   this  Nbcbssity.    {g  3367- 

8371. 
IV.    Othbr  Conditions  Prbcbdbnt.    §§  8374r-3388. 

Articlb  L  Dissolution  of  the  Corporation. 


SicnoN 

S94d.  Seope  of  this  chapter. 

S841.  DinoihitioKi  of  the  eorponrti<m 

doea  not  extinguifih  ita  debts. 
IS42.  Conaequenoes  of  this  principle. 
SMS:  Effect  of  dissolution  ui)on  the 

liability  of  stockholders. 
tSM.  Stotutes  making   the  liatttlh^ 

of  stockholders  depend  on  a 

dissolution  of  the  corporation. 


Section 

8846.  What  oonstitntes  a  dissolution 
d  the  corporation  such  as  lets 
in  remedies  against  the  stock* 
holders. 

8346.  Failing  to  elect  officers,  and  sold 

out  under  execution. 

8347.  Becoming  utterly  bankrupt. 
8848.  How  fact  of  dissolution  jdeaded. 


S  8M0.  Scope  ef  this  Chspter.  —  Statutes  exist  in  many 
States  proyiding,  in  substance,  that  whenever  any  corporation 
shall  become  dissolved,  leaving  debts  unpaid^  its  creditors  shall 
have  a  right  of  action  against  its  stockholders.  These  stat- 
utes involve  an  inquiry  into  the  circumstances  under  which 
a  corporation  is  to  be  deemed  dissolved  in  such  a  sense  as  lets 
in  the  remedies  of  creditors.  Outside  of  these  statutes,  and 
independently  of  their  operation,  whether  the  object  of  the 
creditor  or  creditors,  or  the  receiver,  assignee,  official  liqui- 
dator,  or  other  representative  of  the  creditors  of  the  corpora- 
tion, be  to  sequester  for  their  benefit  any  sum  or  sums  which 
may  temain  unpaid  to  the  corporation  in  respect  of  their 
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shares,  or  to  enforce  against  them  a  superadded  statutory 
liability,  under  nearly  all  theories  and  systems,  certain  am- 
ditions  precedent  must  have  taken  place  before  the  proceeding 
against  the  stockholder  can  be  instituted  and  prosecuted. 
Speaking  in  round  terms,  there  is  but  one  condition  prece- 
dent, and  that  is  that  the  remedies  afforded  to  the  creditor 
by  the  law,  against  the  legal  assets  of  the  corporation,  must 
have  been  exhausted.  These  legal  remedies  are  usually  ex- 
hausted in  one  of  two  ways:  1.  By  obtaining  a  judgment  at 
law  against  the  corporation,  suing  out  an  execution  there- 
under, and  levying  such  execution  upon  all  the  property  of 
the  corporation  which  is  subject  to  the  same,  without  realiz- 
ing enough  to  satisfy  the  judgment,  and  having  it  returned 
nulla  bona  as  to  the  residue;  or,  failing  to  find  any  property 
whereon  to  levy  it,  having  it  returned  nuUa  bona  simply«  2. 
By  the  intervention  of  some  circumstance  which  renders  the 
recovery  of  a  judgment,  the  suing  out  of  an  execution,  etc., 
against  the  corporation  nugatory.  This  circumstance  usually 
consists  of  a  dissolution  of  the  corporation.  This  dissolution 
may  be  either  a  dissolution  in  law  or  a  dissolution  in  fact. 
By  a  dissolution  in  law  is  meant  a  dissolution  which  may 
take  place  either  (1)  by  a  judgment  of  a  court  of  competent 
jurisdiction;  or  (2)  by  a  legislative  repeal  of  the  charter  of 
the  corporation,  where  the  right  of  repeal  has  been  reserved 
in  the  statute  granting  the  charter,  or  in  the  constitution  or 
general  law;  or  (3)  by  the  expiration  of  the  period  named  in 
the  charter  as  the  period  of  the  duration  of  the  life  of  the  cor- 
poration. By  a  de  facto  dissolution,  we  mean  that  dissolution 
which  takes  place,  in  substance  and  in  fact,  in  the  case  of  cor- 
porations organized  for  pecuniary  gain,  when  the  corporation, 
by  reason  of  insolvency  or  for  other  reason,  suspends  all  its 
operations  and  goes  into  liquidation.  To  these  conditions 
precedent  it  may  be  possible  to  add  others,  resting  on  the 
terms  of  statutes  in  particular  jurisdictions.  These  consider- 
ations suggest  an  outline  of  the  discussion  upon  which  it  is 
now  proposed  to  enter.  It  is  first  proposed  to  consider  the 
oircumstances  under  which  a  corporation  is  to  be  deemed  dis- 
solved, so  as  to  let  in  the  remedies  of  its  creditors  against  its 
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stockholders  under  the  operation  of  statutes  such  as  those  first 
spoken  of,  and  generally  in  that  connection  the  effect  of  the 
dissolution  of  a  corporation  upon  the  rights  of  its  creditors. 
It  is  next  proposed  to  consider  under  what  circumstances  the 
creditor  of  a  corporation  must  exhaust  his  remedies  against 
its  assets  hefore  resorting  to  the  liability  of  the  stockholders, 
whether  such  liability  be  in  respect  of  unpaid  share  subscrip* 
tionSy  or  a  superadded  statutory  liability;  in  which  connection 
the  chief  inquiry  will  be  whether  the  creditor  must  prosecute 
his  demand  to  a  judgment,  execution,  and  return  of  nuUa  bona. 
It  will  be  next  in  order  to  consider  the  circumstances  which 
dispense  with  this  last-named  condition,  which  usually  con- 
sist of  a  c{e  facto  dissolution  of  the  corporation,  such  as  under 
many  systems  will  let  in  the  remedies  of  creditors  with- 
out the  necessity  of  obtaining  a  judgment  or  having  an  exe- 
cution returned  nulla  bona.  A  final  inquiry  will  be  into 
conditions  precedent  to  the  right  of  the  creditor  of  the  cor- 
poration to  proceed  against  its  stockholders,  arising  under 
various  statutes  and  theories. 

§  8341.  Dissolation  of  the  Corporation  does  not  Sztln- 
sraish  Its  Bebts.  —  A  corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is  subject  to  dissolution, 
either  by  a  surrender  of  its  corporate  franchises,  or  by  a  for- 
feiture of  them  for  willful  misuser  or  non-user.  Every  cred- 
itor must  be  presumed  to  understand  the  nature  and  incidents 
of  such  a  body  politic,  and  to  contract  with  reference  to  them. 
The  existence  of  a  private  contract  of  a  corporation  cannot 
be  invoked  to  fasten  upon  it  a  perpetuity  of  existence  con- 
trary to  public  policy  and  the  nature  and  objects  of  its  charter.^ 
Nor  can  a  judgment  be  rendered  or  revived  against  a  dead 
corporation  any  more  than  against  a  dead  person.*  But  the 
death  of  a  natural  person  does  not  extinguish  or  impair  his 
obligations  to  his  creditors.  On  the  contrary,  his  estate 
remains  answerable  for  his  debts  as  fully  as  though  he  were 
Uving.     So  the  dissolution  of  a  corporation  does  not  extinguish 

*  Mnmma  v.  Potomac  Co.,  8  Pet.  '  Ihid»;  Bonaffe  v.  Fowler,  7  Paige 

OJ.  8.)  281,  287,  per  Story,  J.  (N.  Y.),  576. 
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its  contracts  with  its  creditors.  Except  as  to  such  contracts 
as  are,  in  the  nature  of  the  case,  incapahle  of  a  specific  per- 
formance, the  obligation  survives;  and  the  creditors  may 
still  enforce  their  demands  against  any  property  belonging  to 
the  corporation  which  has  not  passed  into  the  hands  of  a 
bona  fide  purchaser/  The  old  rule  of  the  common  law,  that 
with  the  dissolution  of  a  corporation  both  the  debts  due  to  it 
and  from  it  are  extinguished,  is  now  thoroughly  exploded.' 

§  8342.  Oonseqaences  of  this  Principle.  —  It  follows  that 
a  legislative  act  dissolving  a  corporation  and  transferring  its 
franchises  to  another  is  not  unconstitutional,  since  it  does 
not  impair  the  obligation  of  its  contracts.'  So,  it  is  a  sound 
view  that  a  man  has  no  constitutional  right  not  to  pay  his 
debts ;  *  an  act  of  the  Legislature  compelling  him  so  to  do 
does  not  impair  the  obligation  of  his  contracts  with  his  cred- 
itors, but  gives  validity  to  them;  and  hence,  a  statute  provid- 
ing that  when  a  judgment  is  entered  against  an  incorporated 
bank,  ousting  it  of  its  franchises,  its  debtors  shall  not  thereby 
be  released  from  their  debts  and  liabilities,  and  prescribing  a 
mode  for  collecting  such  debts  and  enforcing  such  liabilities, 


^  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  S.)  281,  286;  Nevitt  v.  Bank  of 
Port  Gibson,  6  Smedes  &  M«  (Mise.) 
513,  658;  Hightower  v.  Thornton,  8 
Ga.  486;  «.  c.  52  Am.  Dec.  412;  Cur- 
ran  V.  State,  15  How.  (U.  8.)  804, 311 ; 
Tarbell  v.  Page,  24  111.  46;  Bacon  v. 
Robertson,  18  How.  (U.  S.)  480 ;  Tink- 
ham  V.  Borst,  81  Barb.  (N.  Y.)  407. 

«  Post,  i  8341 ;  Nevitt  r.  Bank,  6 
Smedes  &  M.  (Miss.)  518,  520,  opin- 
ion f  umished  by  Ex-Chancellor  Kent 
as  counsel;  quoted  with  approval  in 
Hightower  «.  Thornton,  8  Ga.  486, 
403;  8.  c.  52  Am.  Dec  412.  The 
Supreme  Court  oi  Alabama  held,  in 
1847,  that  a  stockholder  of  a  dissolved 
cori)oration  was  not  liable  to  be  gar- 
nished by  a  creditor.  Paschall  v. 
Whitsett,  11  Ala.  473.  But  see,  to 
thtt  contrary  effect,  Curry  v.  Wood- 
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ward,  53  Ala.  871,  375.  An  isolated 
case  is  found  in  North  Carolina,  hold- 
ing that  when  the  debts  of  a  corpo* 
ration  become  extinguished  by  the 
dissolution  of  its  charter,  the  indi- 
vidual liability  of  the  shareholders 
becomes  extinct  also.  Malioy  v.  Mal« 
lett,  6  Jones  £q.  345.  A  weak  con- 
ception of  the  same  kind  crops  out 
in  Hopkins  v.  Whitesides,  1  Head 
(Tenn.),  31,  and  in  Robison  v.  BeaU, 
26  Ga.  17.  The  decision  in  the  last- 
named  case  is  founded  upon  concep- 
tions and  surrounded  by  circum- 
stances on  a  level  with  the  manner  in 
which  the  bank  had  been  managed 
and  wrecked* 

'  Mumma  v*  Potomac  Co.,  8  Pet. 
(U.  S.)  281. 

^  Spaiiger  «•  Oampton,  54  Gbu  355; 
Harris  v.  Glenn,  56  Ga.  04, 06. 
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if  a  valid  exercise  of  legislative  power.^  A  statute  providing 
for  a  distribution  among  creditors  of  the  property  of  corpora- 
tions whose  charters  had  become  forfeited  was  likewise  valid.' 
On  the  other  hand,  a  law  distributing  the  property  of  an  insoU 
vent  trading  or  banking  corporation  among  its  stockholders, 
or  giving  it  to  strangers,  or  seizing  it  to  the  use  of  the  State, 
would  as  clearly  impair  the  obligation  of  its  contracts  as  a 
law  giving  to  the  heirs  the  personal  effects  of  a  deceased  natu* 
ral  person  would  impair  the  obligation  of  his  contracts.'  It 
follows  that  a  corporation  cannot,  by  dissolving  itself,  defeat 
the  rights  of  its  creditors;  but  if  its  ofiQcers  die,  resign,  or 
refuse  to  act,  and  its  shareholders  neglect  or  refuse  to  appoint 
others  in  their  place,  a  court  of  equity,  which  never  allows  a 
trust  to  fail  for  want  of  a  trustee,  will  interfere,  and  appoint 
a  receiver  or  manager  ad  interimf  for  the  purpose  of  winding 
up  and  putting  an  end  to  the  concern.^ 

§  3S4S.  Effect  of  Dissolation  upon  the  liability  of  Stock- 
holders. — In  short,  the  interception  of  the  creditor's  remedy 
against  the  corporation,  by  its  dissolution,  does  not  suspend 
his  remedy  against  the  stockholders  or  affect  their  liability.* 
A  dissolution  of  the  corporation  does  not  reduce  the  stock- 
holders to  the  stattLS  of  partners  which  they  may  have  occupied 
before  it  was  formed;  nor  does  it  render  them  personally  liable 
for  the  corporate  debts,  except  so  far  as  the  governing  statute 
makes  them  so.'    But  under  a  statute  giving  to  creditors  of 


1  Nevitt  V.  Bank  of  Port  Gibson,  6 
Smedes  &  M.  (Miss.)  61S. 

*  Mudge  V.  Oommissioners,  10  Rob. 

(La.)  460. 

'  Cnmn  «.  State,  16  How.  (U.  8.) 

a(M,  312,  per  Gurtia,  J. 

*  Brown  v.  Union  Ins.  Oo.,  3  La. 
Ann.  177, 182;  Ouny  v.  Woodward,  53 
Ala.  376.  In  Oarlen  v.  Drary,  1  Ves. 
dc  B.  154,  which  involved  the  question 
of  the  neglect  of  the  managers  of  the 
aModatioii  of  the  Bankside  Brewerj 
loact,  the  Lord  OhanoeDor  said  s  ''This 
eomrt  Is  not  to  be  leqoired  on  every 
OQcaelon  to  take  the  management  of 


every  play-house  and  brew-house  in 
the  kingdom.  But  if  the  case  justified 
the  interference  of  the  court,  it  may 
appoint  a  manager  in  the  interim^  for 
the  purpose  of  winding  up  and  putting 
an  end  to  the  concern.  But  there 
must  be  a  positive  necessity  for  the 
interference,  arising  from  the  refusal 
or  neglect  of  the  committee  to  act." 
See,  also,  Ejiowlton  v.  Ackley,  8  Gush* 
(Mass.)  03. 

*  Hyman  v.  Ck>leman,  82  Cal.  650; 
«.  0.  23  Pac.  Bep.  62;  16  Am.  St.  Bep. 
178. 

•  TiarbeU  v.  Page,  24  IH.  46. 
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an  insolvent  corporation  direct  remedies  against  its  stock- 
holders, it  is  said  that  the  liability  of  the  stockholder  to  the 
corporation,  in  respect  of  what  is  unpaid  on  its  shares,  becomes 
fixed  by  the  insolvency  and  dissolution  of  the  corporation,  aud 
then  becomes  9i  primary  liability}  Moreover,  as  we  shall  else- 
where see,*  a  de  facto  dissolviion  of  the  corporation,  such  as 
here  described,  excuses  the  creditor  from  the  vain  proceeding 
of  reducing  his  claim  to  judgment  against  the  corporation 
before  the  proceeding  to  enforce  against  the  stockholders  those 
remedies  which  the  statute,  on  the  general  principles  of  law, 
gives  him.' 

§  394:4.  Statutes  Making:  the  LlabiUty  of  Stockholders 
Depend  on  a  Dissolution  of  the  Corporation*  —  Statutes 
exist  in  many  jurisdictions,  which,  in  various  forms  of 
expression,  impose  a  liability  upon  stockholders  to  pay  such 
debts  of  the  corporation  as  may  exist  at  the  time  of  its  dis- 
solution. These  acts  have  been  the  subject  of  frequent 
judicial  construction,  as  will  be  seen  in  various  portions  of 
this  chapter.  An  examination  of  them  will  show  that  they 
generally  predicate  the  right  to  proceed  against  the  stock- 
holders upon  the  fact  that  the  corporation  becomes  dissolved 
leaving  debts  unpaid.  The  operation  of  such  a  statute  ^  is  such 
that  a  dissolution  of  the  corporation  opens  the  door  to  an 
action  by  any  creditor  of  the  corporation  against  any  of  its 
stockholders,  without  first  exhausting  his  remedies  against 
the  corporation  by  a  judgment,  execution^  and  return  of  nuUa 
bona} 

§  334S.  Wliat  Constitutes  a  Dissolution  of  the  Corpora- 
tion such  as  liOts  in  Remedies  agrainst  the  Stockholders. — 

Let  us  next  consider  what  constitutes  such  a  dissolution  of  a 


>  Garesche  «.  Lewis,  93  Mo.  197.  *  Here,  Fla.  Laws,  1868,  du  1639, 

'  Post,  i  3367,  et  $eg.  $  27. 

*  Shellington  v.  Howland,  53  N.  Y.  *  Gibbe  v.  Davis,  27  Fla.  631 ;  ••  c. 

871 ;  affirming  «.  c.  67  Barb.  (S.  Y.)  8  South.  Bep.  633.    So  under  a  ami- 

14;  with  which  compare  Kincaid  «•  lar  statute  of  Alabama :  McDonnell «. 

Dwinelle,  69  N.  Y.  651 ;  affirming  «.  c.  Alabama  Gold  Ac  Ina.  Co.,  85  Ala. 

87  N.  Y.  Super  826.  401;  ••  c  5  South.  Bep.  120. 
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corporation  as  lets  in  statutory  remedies  against  its  share- 
holders.  And  here  it  is  to  be  first  observed  that  it  is  not  at 
all  necessary  that  the  forfeiture  and  dissolution  should  have 
been  declared  by  the  judgment  of  a  court  of  competent  juris- 
diction.^ Such  a  dissolution  may,  indeed,  take  place  under  a 
statute  when  its  charter  expires  by  operation  of  law,  and  when 
an  injunction  restraining  it  from  doing  business  has  been 
made  perpetual.*  But  an  adjudication  of  bankruptcy,'  or  a 
cessation  of  business  by  reason  of  utter  insolvency,  will  equally 
have  this  effect/  Statutes  exist  in  some  of  the  States  provid- 
ing that  for  all  debts  of  certain  corporations,  due  and  owing 
(U  the  time  of  their  dissolution,  the  persons  then  compos- 
ing such  companies  shall  be  liable,  to  the  extent  of  their 
respective  shares  of  stock,  and  no  further.'  With  such  a 
statute  in  force,  an  insolvent  corporation  would  cease  to 
exercise  its  franchises  and  fade  out  of  existence,  and  when 
creditors  would  proceed  against  the  stockholders  to  enforce 
their  individual  liability,  the  latter  would  plead  that  the  cor- 
poration was  not  dissolved,  because  there  had  been  no  direct 
proceeding  to  forfeit  its  franchises,  resulting  in  a  judg- 
ment of  dissolution.  The  courts  have  met  this  by  holding 
that  if  a  corporation  suffer  acts  to  be  done  which  destroy  the 
end  and  object  for  which  it  was  created^  this  is  a  dissolution 
within  the  meaning  of  the  statute.*  On  the  other  hand,  the 
rule  seems  to  be  well  established  that  a  mere  neglect  to  com- 
ply with  the  requisitions  of  the  charter  or  by-laws  in  regard 


^  McDonnell  «•  Alabama  Gold  Life 
Ins.  Go.,  85  Ala.  401;  i.e.  5  South. 
Bep.  120;  Shickle  v.  Watts,  94  Mo. 
410,420. 

*  Dane  v.  Young,  61  Me.  160. 

'  State  Ac.  Aaso.  v.  Kellogg,  62 
Mo.  683 ;  Tibballs  v.  libby,  87  Bl.  142 ; 

potf ,  i  8347. 

*  Penniman  v.  Bziggs,  1  Hopk* 
Oh.  (N.  Y.)  800. 

*  Rev.  Laws  N.  Y.  247;  1  Wag. 
Stat.  Mo.  293,  i  22;  Code  Ala. 
1867,  i  1760;  McClel.  Fla.  Dig.  232; 
Laws  Fla.  1868,  ch.  1639,  «  27.    See 


Van   Hook   v.   WMtlock,   8    Paige, 
409. 

•  Slee  V.  Bloom,  19  Johns.  (N.  Y.) 
456;  «.  c.  10  Am.  Dec  273;  Briggs 
V.  Penniman,  8  Oow.  (N.  Y.)  887; 
9.  c,  18  Am.  Dec.  454;  affirming 
Penniman  v.  Briggs,  1  Hopk.  Oh. 
(N.  Y.)  800;  State  Sav.  Asso.  v. 
Kellogg,  52  Mo.  583;  Dryden  v.  Kel- 
logg, 2  Mo.  App.  87 ;  Perry  v.  Turner, 
55  Mo.  418.  427 ;  Gibbs  v.  Davis,  27 
Fla.  531;  s.  c.  8  South.  Bep.  633; 
Che6A|ieake  &c.  Co.  v.  Griest,  85  Ky. 
619;  «.  c.  4S.  W.  Rep.  323. 
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to  the  time  of  electing  officers  does  not  work  a  forfeiture  of 
corporate  rights  and  privileges.*  Within  the  meaning  of  a 
statute  of  Maine/  making  each  stockholder  of  a  bank  liable, 
upon  the  expiration  of  the  charter,  for  the  redemption  of  all 
unpaid  bills,  in  proportion  to  the  stock  he  then  holds,  the 
charter  expires  when  an  injunction  against  the  further  pros- 
ecution of  business  is  made  perpetual.'  It  is  obvious  from 
a  reading  of  the  cases  that  the  courts  frequently,  as  in  the 
above  cases,  treat  a  corporation  as  dissolved  when  it  is  neces- 
sary to  do  80  in  order  to  preserve  the  rights  of  creditors, 
whilst  under  similar  circumstances  the  corporation  would  be 
treated  as  being  still  in  existence,  if  to  hold  it  dissolved  would 
lead  to  a  sacrifice  of  such  rights.^ 

§  S346.  Falling  to  I3ect  Officers,  and  Sold  oat  nnder 
Ezecation.  —  Of  this  nature  was  a  failure  io  elect  trvsieee  or 
to  transact  other  business  at  a  regular  annual  meeting,  and 
the  suffering  of  a  sale  of  all  the  corporate  property  under  an 
execution/ 

§  9347.  Becomlnsr  Utterly  Bankmpt.  —  Under  the  same 
rule  a  manufacturing  company,  without  funds  or  property, 
utterly  bankrupt^  which  had  done  no  business  and  exercised 
none  of  its  powers  for  some  years,  was  held  to  be  dissolved.* 
So,  the  liability  of  the  stockholders  of  a  bank,  whose  charter 
contained  a  provision  binding  their  individual  property  for 
the  ultimate  redemption  of  its  bills,  arose  when  the  bank 
refused  or  ceased  to  redeem,  and  was  notoriously  and  contin- 
uously insolvent  And  where  such  insolvency  occurred  prior 
to  June  1,  1865,  an  action  against  a  stockholder,  not  com- 
menced until  January  1,  1870,  was  barred  by  the  Georgia  etat- 

*  Blake  v.  Hinkle,  10  Yci^.  (Tenn.)  «  Post,  {  8867,  et  seq. 

218;    People   v.   Runkle,   9    Johns.  •  Slee  v.  Bloom,  19  Johns.  (N.  Y.) 

(N.  Y.)  147;    Knowlton  v.  Ackley,  8  456;  «.  c.  10  Am.  Dec.  273. 
Onsh.  (Mass.)  93.    Compare  Ward  t>,  •  Penniman   v.   Briggs,   1    Hopk. 

Sea  Ins.  Co.,  7  Paige  <N.  Y.),  294.  Oh.  800;  affirming  Briggs  v.  Penni- 

■  Rev.  Stat.  Me.  1857,  ch.  47,  §  46.  man,  8  Ck>w.  387 :  ••  c  18  Ain.  Dec. 

•  Wiswell  V.  Starr,  48  Me.   401 ;  454. 
Dane  «.  Young,  61  Me.  160. 
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fUe  of  limitations  of  March  16,  1869.^  So,  the  dissolution  of 
a  corporation  meant  by  the  Alabama  Code  of  1867,  section 
1760,  prescribing  the  time  for  the  accrual  of  personal  liabil- 
ity of  stockholders,  is  a  practical,  and  not  a  judicially 
adjudged,  dissohition,  which  is  evidenced  by  insolvency,  and 
the  turning  over  of  the  corporate  assets  to  a  trustee,  followed 
by  a  complete  abandonment  of  business.* 

§  3348.  How  Fact  of  DlnolatiLon  Pleaded.  —  In  pleading, 
it  is  not  necessary  to  allege  the  grounds  of  dissolution;  a  gen- 
eral averment  of  a  dissolution  is  enough.*  But  an  averment  in 
a  bill  in  equity  that  **  complainant  is  informed  and  believes 
that  the  business  of  said  bank  has  been  so  fraudulently  and 
negligently  managed  that  no  suit  at  law  can  be  brought 
against  it,  as  the  stockholders  have  failed  and  refused  to  elect 
directors  as  required  by  the  charter,  and  many  other  acts  and 
doings  have  taken  place  contrary  to  the  charter,  whereby  they 
are  dissolved,'' — has  been  held  an  insufficient  foundation  to 
charge  the  stockholders  individually.* 

Articlb    IL    Necessity    of    Cbbditob    Exhausting    His 

Bembdy  at  Law. 

Sscnoif 

8351.  General  rule  that  creditors  most 
exhaust  remedy  against  cor- 
poration before  proceeding 
against  stockholder. 

8362.  Under  some  theories,  even 
where  the  liability  is  said  to 
be  primary. 

>  Terry  v.  Tubman,  02  XT.  8. 166w 
Similarly,  see  State  8av.  Asso.  v, 
Kellogg,  52  Mo.  683 ;  Dryden  v.  Kel- 
logg,  2  Mo.  App.  87 ;  Perry  v.  Turner, 
(5  Mo.  418,  427. 

'  McDonneU  v.  Alabama  Gold  Life 
Ins.  Co.,  85  Ala.  401 ;  «.  c.  5  South. 
Rep.  120.  To  the  same  effect  are 
Chesapeake  Ac  R.  Co.  v.  Griest,  85 
&y.  619;  «.  c.  4  8.  W.  Rep.  323;  Gibbs 
«.  Davis,  27  Fla.  531 ;  «.  c.  8  South. 
Rep.  833 ;  Mellen  v.  MoUne  MaUeable 
Iron  Works,  131  U.  8.  852;  «.  c  33  L. 


Section 

8368.  As  under  the  New  York  Manu- 
facturing Act. 

8854.  When  judgment  at  law  against 
corporation  necessary  to  let 
in  equitable  relief  against  the 
stockholders. 


ed.  178 ;  9  Sup.  Gt.  Rep.  781 ;  Barrick  v. 
Gifford,  47  Ohio  St.  180;  «.  c.  21  Am. 
St.  Rep.  798.  So,  where  the  corpora- 
tion becomes  not  only  insolvent,  but 
a  "nominal  inert  body."  Central 
&C.  Asso.  V.  Alabama  &c  Co.,  70  Ala. 
120, 135;  8,  c.  9  Am.  Corp.  Cas.  8, 15. 

*  Bank  of  Poughkeepsie  v.  Ibbot- 
aon,  24  Wend.  (N.  Y.)  473;  Perry  v. 
Turner,  55  Mo.  418. 

«  Blake  V.  Hinkle,  10  Yerg.  (Tenn.) 
218. 
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SncnoN 

S355.  Facts  not  sufElcient  to  dis- 
pense with  a  judgment  at 
law. 

S35d.  Sofficient  to  exhaust  ordinary 
legal  remedies. 

S857.  Measure  of  diligence  is  judg- 
ment, fieri  facias^  and  nuUa 
bona. 

8358.  Not  necessary  to  exhaust  rem- 
edy against  corporation  where 
liability  of  stockholder  is  pri- 
mary* 


Section 

8359.  Further  of  this  subject. 

8360.  Theory  that  the  liability  may  be 

that  of   a   partner  and   yet 
secondary. 

3361.  Theory  that  the  liability  is  sec- 

ondary and  collateral. 

3362.  Exceptional  rules  under  which 

not  necessary  to  recover  judg- 
ment against  corporation. 
8368.  Whether  the   return  of  nuOa 
bona  is  oonclusiye  against  the 
shareholder. 


§  3851.  General  Bole  that  Creditors  must  Eixhanst  Rem- 
edy agrainst  Corporation  before  Proceedingr  agraii^t  Stock- 
holder.—  The  general  rule,  where  the  creditor  seeks  to  charge 
the  stockholder  in  respect  of  what  remains  unpaid  on  his 
shares,  and  also  where  he  seeks  to  enforce  against  him  an 
individual  statutory  liability,  is,  that  he  must  first  exhaust 
hi^  remedy  against  the  corporation.^  It  has  been  said,  in 
support  of  this  principle,  that  each  stockholder,  upon  becom- 
ing such  in  a  corporation  with  an  individual  liability  clause 
in  its  charter,  does  so  with  the  understanding  that  he  will  not 
be  held  to  pay  individually  the  debts  of  the  corporation  until 
the  corporate  assets  have  been  found  insufficient.^ 

§  3352.  Under  Some  Theories,  even  where  the  Liiability 
is  Said  to  be  Primary.  —  This  rule,  as  we  have  seen,'  has 


*  Bush  V.  Oartwright,  7  Or.  329; 
Andrews  v.  Vanderbllt,  87  Hun 
(N.  Y.),  468;  Swan  Land  <&c.  Ck).  v. 
Frank,  39  Fed.  Rep.  466;  McOlaren 
v.  Franciscus,  43  Mo.  452;  Ghamber- 
lin  V.  Huguenot  Co.,  118  Mass.  532, 
536;  Priest  v.  Essex  Hat  Man.  Co., 
115  Mass.  380;  Cambridge  Water 
Works  V.  Somerville  Dyeing  Co.,  4 
Allen  (Mass.),  239;  Dauchy  v.  Brown, 
24  Vt.  197 ;  Wehrman  v.  Reakirt,  1 
Gin.  Sup.  (Oh.)  230;  Shellington  v. 
Rowland,  58  N.  Y.  374 ;  affirming  «.  c. 
67  Barb.  (N.  Y.)  14;  Blake  ».  Hinkle, 
10  Yerg.  (Tenn.)  218;  Lindsley  v.  Si- 
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monds,  2  Abb.  Pr.  (n.  b.)  69;  New 
England  Commercial  Bank  9.  New- 
port Steam  Factory,  6  B.  I.  154;  «.  c. 
75  Am.  Dec.  688;  Lane  v.  Harris,  16 
Ga.  217;  Thornton  v.  Lane,  11  Gra. 
459;  Drinkwater  v.  Portland  Marine 
R.  Co.,  18  Me.  35 ;  Richards  v.  Goe,  19 
Abb.  N.  G.  (N.  Y.)  79;  Richards  v. 
Beach,  Id,  83;  Guykendall  v.  Com- 
ing, 88  N.  Y.  129;  Handy  9.  Draper, 
89  N.  Y.  834,  335;  Bank  v.  Mosser,  14 
Hun  (N.  Y.),  606. 

*  Jackson  v.  Meek,  87  Tenn.  69; 
«.  c.  10  Am.  St.  Rep.  620. 

*  AnU,  k  8074 ;  also  post,  k  8360. 
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been  held  to  be  the  rule,  even  under  those  statutes  where  the 
Uability  of  the  stockholder  is  primary,  like  that  of  an  original 
contractor  or  partner,^  though  some  courts  hold  differently.* 
Here,  although  under  many  statutes  it  is  tolerated  to  have  an 
execution  against  a  stockholder  upon  a  judgment  against  the 
corporation,  yet  no  instance  has  been  found  where  this  has 
been  allowed,  without  a  previous  return  of  nulla  bona  as  to 
the  corporation,  or  other  equivalent  evidence  of  corporate 
insolvency.  The  doctrine  of  these  cases  is  something  like 
this:  Although  here  is  a  partnership,  a  creditor  must  first 
exhaust  the  partnership  funds,  or  proceed  till  he  finds  none, 
before  he  can  attach  the  separate  property  of  the  several 
members.' 

§  8363.  As   under  the  New  York  Manafactarlngr  Act. — 

A  very  important  statute  of  New  York,  section  24  of  what  is 
called  the  Manufacturing  Act,*  which  imposes  a  personal 
liability  for  debts  contracted  which  are  not  to  be  paid  within 
one  year,  exempts  stockholders  from  the  liability,  ''  unless  a 
suit  for  the  collection  of  such  debt  shall  be  brought  against 
such  company  within  one  year  after  the  debt  shall  become 
due;  and  no  suits  shall  be  brought  against  any  stockholder 
.  •  •  •  until  an  execution  against  the  company  shall  have  been 
returned  unsatisfied  in  whole  or  in  part."  As  elsewhere 
seen,*  a  dissolution  of  the  corporation  dispenses  with  the 
necessity  of  obtaining  a  judgment  against  it  under  this  stat- 
ute, but  in  that  event  the  creditor  may  proceed  against  the 
stockholders  without  a  judgment.*  And  we  shall  have  occasion 
to  examine  another  statute  of  the  same  State,  the  New  York 


^  Maicy  V.  Clark,  17  Mass.  380; 
Stone  9.  Wiggin,  6  Met.  (Mass.)  316. 
Compare  Stedman  v,  Eveleth,  6  Met. 
(Mass.)  114;  Leland  v.  Marsh,  16 
Mass.  389;  Perkins  «•  Church,  81 
Barb.  (N.  Y.)  84. 

'  Pott,  i  8858. 

*  Means's  Appeal,  85  Pa.  St.  75; 
Dauchy  v.  Brown,  24  Vt.  197.  Nu- 
merous itiUuiet  exist  affirming  this 
principle,  such  as :  8  A  9  Yict.,  ch.  16 


(Companies  Clauses  Consolidation 
Act,  1845),  §  86;  Mass.  Stat.  1862,  ch. 
218,  «§  3,  4;  Mass.  Stat.  1870,  ch. 
224,  «$  40,  42.  See  Peele  v.  Phillips, 
8  Allen  (Mass.),  86. 

«  N.  Y.  Laws  of  1848,  ch.  40,  $  24. 

•  Poit,  i  3867. 

*  Hardman  v.  Sage,  124  N.  Y.  25; 
«.  c.  35  N.  Y.  St.  Rep.  54;  26  N.  E. 
Rep.  354.  See,  also,  Handy  v.  Draper, 
89  N.  Y.  334. 
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Business  Corporation  Act  of  1875/  the  language  of  which 
requires  a  judgment  and  execution  returned  nuUa  bona  against 
the  corporation,  before  the  stockholders  can  be  sued,-— though 
this  does  not  prevent  the  creditor  from  C(ymme7icing  his 
action  against  the  stockholder  before  thus  exhausting  his 
remedy  against  the  corporation,  though  he  cannot  have 
satisfiiction  against  the  stockholder  until  he  has  so  exhausted 
his  remedy  against  the  company.* 

§  9354.  When   Judgment    at    Lmw    a^rainst    Corporation 
Necessary  to  I^et  in  Eqaitable  Belief  against  Stockliolders. 

The  well-known  general  rule  that  equity  withholds  its  aid 
where  there  is  an  adequate  remedy  at  law,  requires  the  cred- 
itor of  a  corporation,  or  one  claiming  damages  against  it,  to 
exhaust  his  remedy  against  it  in  a  proceeding  at  law  before 
applying  to  a  court  of  chancery  for  its  extraordinary  aid. 
This  rule  has  been  often  applied  in  cases  where  creditors  of 
corporations  and  parties  claiming  damages  against  them  have 
sought  to  proceed  in  equity  against  their  shareholders.  The 
principle  is  of  peculiar  force  where  the  demand  of  the  claim- 
ant consists  of  an  unliquidated  demand  against  the  corpora- 
tion, soiZ7icIin9  in  damages,  —  as,  for  instance,  a  demand  for 
damages  sustained  by  misrepresentations  by  the  corporation 
as  vendor  in  a  sale  of  personal  property  to  the  plaintiff.  In 
such  a  case  the  claim  is  one  which  must  be  litigated  in  an 
action  at  law  against  the  corporation,  where  the  latter  will 
be  entitled  to  a  trial  by  jury,  unless  the  corporation  has  suf- 
fered such  a  legal  dissolution  as  prevents  the  prosecution 
of  such  an  action  against  it;  and  the  claimant  cannot  file  a 
bill  in  equity  against  stockholders  in  the  first  instance, 
especially  in  a  jurisdiction  different  from  that  of  the  domicile 
of  the  corporation,  where  the  corporation  cannot  be  made  a 
defendant.'  Nor  will  a  mere  de  facto  dissolution  of  a  corpora* 
tion,  which  is  evidenced  by  its  having  distributed  all  its 

>  K.  T.  Laws  1875,  ch.  611.  Rep.  866;    17   N.  E.   Bep.  677;    4 

»  Walton  V.  Coe,  110  N.  Y.  109;     RaU.  &  Corp.  L.  J.  377. 
«.  o.  13  Gent.  Rep.  139;  16  N.  Y.  St. 

*  Swan  Land  Ac.  Co.  v.  Frank,  39  Fed.  Rep.  456. 
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assets  among  its  stockholders,  and  ceased  to  make  any  use  of 
its  franchises,  be  such  a  dissolution  as  will  dispense  with  the 
necessity  of  prosecuting  such  an  action  against  it  before 
attacking  its  stockholders.^  A  statute  of  Massachusetts  giving 
a  remedy  in  equity  was  as  follows:  "When  any  of  the  said 
officers  or  stockholders  are  liable,  as  mentioned  in  the  two 
preceding  sections,  for  the  debts  of  any  such  company,  the 
person  to  whom  they  are  so  liable  may,  instead  of  the  pro- 
ceedings mentioned  in  said  two  sections,  have  his  remedy 
against  the  said  officers  or  stockholders  by  a  bill  in  equity  in 
the  Supreme  Judicial  Court."*  Under  this  statute  a  creditor 
of  a  corporation  could  not  maintain  a  bill  in  equity  against 
stockholders  not  being  officers  of  the  corporation,  to  compel 
payment  of  his  claim,  until  he  had  recovered  judgment 
thereon  in  an  action  at  law  against  the  corporation,  although 
the  corporation  was  joined  as  a  defendant  in  the  bill.  It  was 
otherwise  where  officers  of  the  company  became  liable  to 
creditors  under  another  section  of  the  statute,  for  a  direct 
action  was  given  against  them.'  The  private  property  of  stock- 
holders in  corporations  created  in  Maine  after  February  16s 
1836,  excepting  banking  corporations,  was  not  subject  to 
attachment  on  a  writ  against  the  corporation.  The  creditor 
was  required  to  obtain  judgment  against  the  corporation 
before  he  could  have  his  remedy  against  the  stockholders.^ 

§  3355.  Facts  not  Sufficient  to  Dispense  with  a  Judgment 

at  Lmw.  —  Where  the  ordinary  theory  of  equitable  remedies 
prevails,  under  which  it  is  necessary,  before  resorting  to  a 
court  of  equity,  for  the  complainant  to  exhaust  his  remedies 
in  a  legal  forum,*  the  mere  insolvency  of  the  corporation  does 

^  Swan  Land  Ac.  Po.  «.  Frank,  89  *  This  theory  of  procedure  still  pre- 

Fed.  Rep.  456.  vails  in  those  States  which  have  a  sep- 

'  Bey.  Stat.  Mass.   18S6,  ch.  3S,  arate  court  of  chancery,  and  in  those 

♦  81.  States  which  haye  a  separate  chancery 

•  Gambridge  Waterworks  v.  Som-  jurisdiction,  though  administered  by 

erville  Dyeing  Co.,  4  AUen  (Mass.),  the  same  court  which  administers  the 


oommon-law  jurisdiction,  such  as  the 
*  Drinkwater  «•  Portland  Marine     courts  of  the  United  States,  of  Illinois, 
Rt.,  18  Me.  34,  S6.  etc.,  and  eyen  in  those  jurisdictiom 
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not  dispense  witb  the  necessity  of  the  creditor  reducing  his 
demand  to  a  judgment  at  law  against  it  before  bringing  a 
suit  in  equity  to  charge  its  shareholders.*  Nor  will  it  be  any 
excuse  for  not  obtaining  such  a  judgment  at  law  that  the 
charter  has  expired  by  limitation,  provided  the  law  governing 
the  corporation  is  such  that  this  fact  does  not  prevent  the 
obtaining  of  a  judgment  at  law  against  it.'  Under  ordinary 
legal  theories  the  legal  dissolution  of  a  corporation  would  pre- 
vent the  obtaining  of  a  judgment  at  law  against  it;  for,  as  has 
been  said  in  a  leading  case,  a  judgment  can  no  more  be  recov. 
ered  against  a  dead  corporation  than  against  a  dead  man.' 
But  according  to  the  usual  theory,  a  de  facto  diesolution  of  a  cor- 
poration/ which  consists  usually  in  a  permanent  suspension  of 
its  business  and  abandonment  of  its  franchises,  by  reason  of 
insolvency,  is  no  obstruction  to  obtaining  a  judgment  at  law 
against  it,  and  therefore  does  not  relieve  the  creditor  of  the 
necessity  of  obtaining  such  a  judgment  before  applying  for 
equitable  relief.  Perhaps  the  best  exposition  of  this  doctrine 
is  in  an  early  case  in  Tennessee,  where,  as  is  well  known,  a 
separate  court  of  chancery  and  a  separate  system  of  chancery 
jurisdiction  have  always  been  kept  up.' 

§  8356.  Snfflcient  to  Bxhanst  Ordinary  Tjegnl  Bemedies*  — 

It  is  not  necessary  to  exhaust  all  remedies  against  the  corpora- 


where  an  attempt  has  been  made  to 
blend  legal  and  equitable  remediee 
under  the  modem  codes  of  procedure. 
It  is  a  species  of  judicial  circumlocu- 
tion, which  operates  to  increase  the 
delay  and  expense  of  litigation  with- 
out increasing  the  certainty  of  justice. 
It  is  a  rule  which  is  kept  up  in  defer- 
ence to  ancient  theories  which  had 
their  origin  at  a  time  when  the  powers 
of  the  court  of  chancery,  which  rested 
largely  on  the  prerogative  of  the  King, 
were  being  called  into  activity,  on  a 
principle  of  mere  necessity,  to  sup- 
plement the  imperfect  justice  of  the 
oourts  of  common  law.  To  say  the 
very  least,  there  is  no  sense  in  keep- 
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ing  up  the  rule  in  any  case  where  the 
demand  is  liquidatedf  and  in  such 
cases  it  ought  to  be  abolished  by  legis- 
lation. On  the  general  principle  that 
the  remedy  at  law  must  be  exhausted 
before  invoking  the  aid  of  equity,  see 
Jones  V.  Green,  1  Wall.  (U.  8.)  830; 
Van  Weel  v.  Winston,  115  U.  S.  228. 
1  TarbeU  v.  Page,  24  111.  46. 

*  Andrews  v.'Vanderbilt,  87  Hun 
(N.  Y.),  468. 

'  Mumma  v,  Potomac  Co.,  8  Pet. 
(U.  8.)  281,  286. 

«  Ante,  i  8846,  ei  uq. 

*  Blake  v.  Hinkle,  10  Terg.  (Ttein.) 
218,  220. 
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tion  before  proceeding  against  its  stockholders  in  equity,  bat 
onlj  all  remedies  against  it  at  law}  It  will  be  generally  suffi- 
cient for  the  creditor  to  show  that  he  has  exhausted  the  ordi- 
nary processes  of  law  against  the  corporation;  and  this  will 
ordinarily  appear  by  the  judgment,  execution,  and  a  return  of 
ntiUa  bona}  On  the  other  hand,  this  may  be  shown  as  a  fact; 
and  in  one  case  it  was  held  proper  to  admit  evidence  that  the 
corporation  had  no  property  in  the  hands  of  an  assignee  to 
whom  it  had  made  a  voluntary  assignment,  which  could  be 
applied  in  satisfaction  of  the  plaintifiTs  claim.' 

g  3857.  Measure  of  Diligrence  is  Judgment,  Fieri  Facias, 
and  Nulla  Bona. — It  may  be  stated  as  a  general  proposition, 
beyond  which  the  courts  have  seldom  gone,  that  no  greater 
degree  of  diligence  is  required  of  the  creditor  in  prosecuting 
his  demand  against  the  corporation,  before  he  can  proceed 
against  the  stockholder,  than  is  implied  in  the  recovery  of  a 
judgment  against  the  corporation,  the  suing  out  of  a  writ  of 
fieri  facias  against  it,  and  a  return  of  nulla  bona  thereon.^  But 
in  many  jurisdictions  this  measure  of  diligence  is  required. 
Thus,  in  Ohio,  so  long  as  a  corporation,  possessed  of  property 
subject  to  levy  and  sale  on  execution,  though  insufficient  to 
pay  all  its  debts,  continues  business,  a  creditor  cannot  enforce 
the  statutory  liability  of  its  stockholders  until  an  execution 
issued  upon  a  judgment  against  it  has  been  returned  unsatis- 
fied.'   This  return  of  nulla  bona  is  the  return  of  an  execution 


^  Masters  v.  Bossie  Lead  Min.  Oo., 
2  Sandt  Ch.  (N.  Y.)  801. 

'  An  analogous  holding  is  found  in 
a  case  where  it  was  held  that,  to  fix 
the  liability  of  a  member  of  a  ditch- 
ing aflsociation  for  debts  contracted 
by  the  association  while  he  was  a 
member,  the  creditor  need  not  show 
that  aU  the  means  which  the  associa- 
tion has  power  to  control  have  been 
exhausted,  if  he  shows  that  he  has 
been  unable  by  ordinary  process  of 
law  to  compel  payment.  Todhunter 
9.  Randall,  29  Ind.  275. 


•  Sleeper  v,  Goodwin,  67  Wis.  577 ; 
f.  c.  81  N.  W.  Rep.  885. 

*  Thornton  v.  Lane,  11  Ga.  459, 
514 ;  Bank  of  United  States  v.  Dallam, 
4  Dana  (Ky.),  574 ;  Baines  v.  Babcock, 
95  Oal.  581 ;  «.  c.  29  Am.  St.  Rep.  158 ; 
30  Pac.  Rep.  776;  Baines  v.  Story 
(Cal.),  30  Pac.  Rep.  777. 

»  Barrick  v.  Gifford,  47  Ohio  St. 
180 ;  8.  c.  21  Am.  St.  Rep.  798 ;  81  Am. 
&  Eng.  Corp.  Gas.  484;  2  Am.  Rail. 
&  Corp.  Rep.  690;  28  Ohio  L.  J.  818; 
24  N.  E.  Rep.  259. 
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against  the  corporation  nnsatiflfied  in  the  eau/niy  of  H$  homs 
office;  and  this  is  sufficient  to  justify  an  action  by  the  judg- 
ment creditor  against  a  stockholder  personally;^  and  this, 
(under  a  Michigan  statute)  although  it  may  appear  that  the 
corporation  had  property  or  effects  in  another  county.^  An 
analogous  doctrine  is  found  in  Maine,  where  the  question  was 
as  to  the  right  of  a  levying  officer,  having  an  execution 
against  a  corporation,  to  levy  it,  under  a  statute,  on  the  prop- 
erty of  a  stockholder.  Here  it  was  held  that  the  return  of  the 
levying  officer  that  the  corporation  had  no  attachable  prop- 
erty, was  conclusive;  otherwise  "  it  would  always  be  in  the 
power  of  a  corporation  to  protect  the  property  of  its  stock- 
holders from  being  taken  to  pay  its  debts,  by  keeping  a  small 
amount  of  attachable  corporate  property  secreted,  so  that 
neither  the  creditor  nor  officer  could  ascertain  its  existence/'  * 

S  8858.  Not  ITeoessary  to  EzhAiist   Bemedy  asrainat  CU^r- 
poratlon    wbere    TJaMlfty    of    Stockholder    Is    Primaiy. — 

Whether  the  creditor  must,  before  proceeding  against  the 
stockholders,  exhaust  the  other  assets  of  the  corporation. 


1  Bftgley  «.  Tyler,  4S  Mo.  App.  195; 
Bipley  v.  Evans,  87  Mich.  217;  ••  c. 
10  Baa.  db  Corp.  L.  J.  250;  49  N.  W. 
Rep.  504. 

'  Bipley  «•  Evans,  tupro. 

'  Chaffin  V*  Ccunmings,  87  Me.  76, 
86.  Additional  affidavit  of  diligence 
under  English  Clausee  Consolidation 
Act  1845,  section  86,  and  practice  in 
respect  of  the  same.  See,  as  to  the 
practice  under  this  statute,  Hitchins 
V.  Kilkenny  dec  B.  Co.,  10  Com.  B. 
160;«.c.lLown.  M.<feP.712;  15Jur. 
336 ;  20  L.  J.  Com.  P.  31 ;  Burke  v.  Dub- 
lin Trunk  Ac  B.  Co. ,  37  L.  J. ,  Q.  B.  50 ; 
«.  c.  16  Week.  Bep.  107 ;  L.  B.  3  Q.  B. 
47 ;  Edwards  «.  Kilkenny  &c.  B.  Co.,  3 
Com.  B.  (N.  8.)  786;  Nixon  v.  Brown- 
low,  1  Hurl.  <fc  N.  405;  Ilfracombe  B. 
Co.  V.  Devon  &c.  B.  Co.,  L.  B.  2  Com.  P. 
15;  Devereux  v.  Kilkenny  Ac.  B.  Co., 
1  Lown.  M.  &  P.  788;  $.  c.  5  Ex.  834; 
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14  Jnr.  1028;  20  L.  J.  Ex.  37; 
Clowes  «.  Brettell,  11  Meea.  db  W. 
461;  2  D.  (N.  B.)  1020;  7  Jur.  219;  12 
L.  J.  Ex*  302;  Mather  «•  National 
Assurance  Asso.,  14  Com.  B.  (n.  b.) 
676 ;  Wyatt  v.  Darenth  Valley  B.  Co. ,  2 
Com.  B.  (n.  8.)  110;  Bastrick  v.  Derby- 
shire &c  B.  Co.,  9  Ex.  149 ;  t.  c.  7  Bail. 
Cas.  799;  17  Jur.  977;  23  L.  J.  Ex. 
2;  Begina  v.  Derbjrshire  dtc.  B.  Co.,  3 
El.  <fc  Bl.  784;  «.  &  18  Jur.  1054;  23  L. 
J.,  Q.  B.  333;  Meader  v.  Isle  of  Wight 
Ferry  Co.,  9  Week.  Bep.  750;  Bradley 
V.  Eyre,  11  Mees.  SlW.  432 ;  t.  c.l  Dowl. 
<KL.260;  12 L.  J.  Ex.450;  Bradley  «. 
Urquhart,  2  D.  (h.  s.)  1042;  Peddell 
9.  Gwyn,  1  Hurl.  & N.  590;  t.  e.  3  Jur. 
(N.  B.)  188;  26  L.  J.  Ex.  199; 
Bradley  v.  Warburg,  11  Mees.  Sl  W. 
452;  2D.(N.s.)1059;  12L.  J.  Ex.458; 
Marson  v.  Lund,  16  Ad.  &  El.  (n.  b.) 
344;  s.  c.  15  Jur.  966:  20  L.  J.  Q.  B. 
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depends  upon  the  relation  in  which  the  governing  statute 
places  the  stockholders  of  the  corporation  to  their  creditors; 
and  this  relation  is  generally  either  that  of  principal  debtor$ 
or  that  of  sureties.  The  general,  though  not  the  universal/ 
rule  is,  that  where  the  member  is  liable  as  a  partner  or  ftindpal 
debtor^  it  is  not  necessary,  as  a  condition  precedent  to  the 
right  to  proceed  against  him,  that  the  creditor  should  have 
first  exhausted  his  remedy  against  the  corporation.  In  such 
cases  the  members  are  responsible  to  the  same  extent  and  in 
the  same  manner  as  though  there  were  no  act  of  incorporation, 
and  no  attempt  to  organize  as  a  corporation  under  a  general 
law;  *  for  sucli  a  liability  is  primary  and  absolute^  and  attaches 
the  moment  the  debt  is  created.*  Such  is  the  rule  where  the 
charter  contains  a  proviso  that  nothing  herein  contained  shall 
exempt  the  members  from  '^  all  liabilities  pertaining  to  general 
partners."^  It  has  been  ruled  in  Georgia,  that  if  a  bank,  whose 
charter  makes  the  stockholders  personally  liable,  makes  an 
assignment,  which  is  ratified  by  the  Legislature,  of  sufiScient 
assets  to  redeem  its  circulation,  which  assets  are  afterwards 
wasted,  so  that  on  fieri  facias  against  the  assignee,  in  favor  of  a 
billholder,  nulla  bona  is  returned,  the  stockholders  are  not 
discharged,  but  such  billholder  may  immediately  have 
recourse  to  them  for  payment.  The  stockholders,  in  such 
case,  do  not  occupy  towards  the  billholders  the  position  of 
mere  suretieSi  who  are  discharged  by  the  billholders'  neglect 


190;  Bin  V.  RichardB,  2  Hurl,  db  N. 
311;  «.  c  8  Jnr.  (m.  b.)  520;  26  L.  J. 
Ex.  409;  PhiUipeon  v.  Kgremont, 
6  A<L  A  El.  (K.  B.)  687;  8  Jar.  1164; 
14  L.  J.  Q.  B.  25;  Bartlett  v.  Pent- 
land,  1  Bam.  &  Adol.  704. 
«  ArOe,  4  8074. 

*  All«n  V.  SewaU,  2  Wend.  (N.  Y.) 
327. 

*  Odeman  v.  White,  14  Wis.  700; 
9.  e.  80  Am.  Dec.  797. 

*  Planters'  Bank  v.  BiTingByille 
Ac  Co.,  10  Rich.  L.  (S.  O.)  96.  The 
following  holdings  more  or  less  cloeely 
illustrate  this  theory:  Moss  «.  McOnl- 


longh,  7  Barb.  (N.  T.)  279;  Mobb  v. 
Ayereil,  10  N.  T.  449 ;  Moss  «.  Oakley, 
2  Hill  (N.  Y.),  266;  Mobb  v.  McOnl- 
lough,  6  Hill  (N.  Y.),  181 ;  Mokelonme 
9.  Woodbury,  14  OaL  266;  New  Eng- 
land AcBankv.  Newport  Ac  Factory, 
6  B.  1. 164;  t.  c.  75  Am.  Bee.  688; 
Oomung  V.  MoOnllough,  1  N.  Y.  47; 
«.  e.  49  Am.  Dec.  287 ;  Worrall  v.  Jud- 
son,  6  Barb.  (N.  Y.)  210;  Abbott  «. 
Aepinwall,  26  Barb.  (N.  Y.)  202 ;  Oole- 
man  v.  White,  14  Wis.  700 ;  «.  c.  80 
Am.  Dec.  797;  ErickBon  v.  NeBmith, 
46  N.  H.  871. 
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to  prevent  the  waste.  They  should  have  prevented  it  them- 
selves.^ So,  under  section  322  of  the  Civil  Code  of  Californiaj 
it  is  that  of  principal  debtors.  It  follows  that  a  creditor,  in 
a  case  to  which  that  statute  is  applicable,  is  not  obliged,  before 
proceeding  against  a  stockholder,  to  exhaust  the  funds  of  the 
corporation;  and  he  may  proceed  against  the  stockholder, 
even  though  he  hold  in  his  own  hand  unexhausted  assets  of 
the  corporation  which  have  been  delivered  to  him  in  pledge 
as  a  security  for  his  debt.' 

§  3359.  Further  of  this  Snlject.  —  So,  in  Alabama,  where 
the  statute  provides  **  that  for  all  debts  that  shall  be  due  and 
owing  by  the  company  at  the  time  of  its  dissolution,  the  per* 
sons  then  comprising  such  company  shall  be  individually 
responsible  to  the  extent  of  their  respective  shares  of  stock  in 
the  said  company,  and  no  further.'*  •  It  is  held,  following  the 
theory  of  the  New  York  courts,  that  when  the  corporation  is 
dissolved,  the  liability  of  the  stockholders  becomes  primary 
and  absolute;  that  this  renders  it  unnecessary  first  to  obtain 
a  judgment  at  law  against  the  corporation,*  or,  in  a  suit  in 
equity  to  enforce  the  liability  of  stockholders,  to  aver  or  prove 
the  insolvency  of  the  corporation.  The  construction  of  the 
provisions  of  the  Alabama  Constitution,  and  of  a  statute  mak- 
ing the  stockholders  of  corporations  liable  to  the  extent  of 
their  stock  for  the  debts  of  the  corporation  existing  at  the 
time  of  its  dissolution,  which  is  held  to  mean  a  superadded 


^  Robinson  v.  Lane,  19  Ga.  387. 

*  Sonoma  Valley  Bank  v.  Hill,  69 
Oal.  107;  t.  c.  9  Am.  Oorp.  Oas.  20. 
In  thlB  State  it  is  said  that  the  stock- 
holders are  not  sureties,  but  principal 
debtors.  Their  liability  is  not  ex- 
tinguished or  suspended  or  merged 
by  a  judgment  against  the  corpora- 
tion. The  remedy  against  the  latter 
may  be  suspended,  or  x>erhap8  barred, 
without  impairing  that  against  the 
stockholders,  because  the  liability  of 
the  latter  is  primary,  and  ceases  only 
when  the  debt  is  satisfied  or  eztin- 

2422 


guished  as  to  the  corporation.   Young 
V.  Rosenbaum,  S9  Oal.  646. 

•  2  Rey.  Stat.  Ala.  1859,  p.  654, 
♦  7. 

*  Spence  v.  Shapard,  57  Ala.  598; 
McDonnell  v,  Alabama  Gold  life  Ins. 
Co.,  85  Ala.  401;  «.  c.  5  South.  Rep. 
120.  See,  also,  Central  Agricultural 
Ac  Asso.  «•  Alabama  Gold  life  Ins. 
Co.,  70  Ala.  120,  where  the  complain- 
ant, suing  in  behalf  of  himself  and  all 
the  other  erediton  who  might  come 
in  and  make  themaelyes  parties,  was 
not  himself  a  judgment  creditor. 
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individual  liability,  dispenses  with  the  necessity  of  either  a 
judgment  at  law  or  a  lien  upon  the  corporate  assets,  but 
extends  the  remedy  to  simple  contract  creditors.^  So,  in  an 
act  incorporating  a  manufacturing  company,  it  was  provided 
that  tJie  persons  and  property  of  the  members  of  the  corporation 
should f  at  all  times^  he  liable  for  all  debts  due  by  said  corporation. 
A  creditor  brought  his  action  of  debt  against  the  corporation, 
obtained  judgment,  and  took  out  execution,  on  which  there 
was  a  return  of  nvXla  bona.  He  then  brought  a  scire  facias 
against  the  individual  members  of  the  corporation,  stating 
the  previous  proceedings.  It  was  held  that  such,  ^cire  facias 
would  not  lie,  the  members  being  original  debtors,  and  liable 
in  the  same  manner  as  though  there  had  been  no  incorpora- 
tion.' But  as  this  case  stands  on  a  peculiar  statute,  and  is 
almost  alone  in  its  conclusion,  it  can  scarcely  be  considered 
authority.  It  agrees  in  one  respect  with  cases  decided  under 
the  early  Massachusetts  statutes.'  Here  no  scire  facias  or 
other  process  against  the  individual  member  was  allowed, 
but  he  was  charged,  at  the  peril  of  the  creditor,  on  the  same 
process  which  issued  against  the  corporation.^ 

§  8300.  Theory  that  the  liability  may  be  that  of  a  Part- 
ner and  yet  Secondary. — Again,  we  find  statutes  under  which 
the  liability  of  the  stockholder  is  declared  to  be  primary^  in 
the  sense  which  distinguishes  it  from  the  liability  of  a  surety 
or  guarantor;' and  also  in  the  sense  that  the  foundation  of 
their  liability  consists  in  the  original  demand  against  the 
company,  and  not  in  the  judgment  which  the  creditor  has 
obtained  against  it;' and  in  the  further  sense  which  makes 
them  liable  as  original  debtors  at  the  instant  when  the  con- 


^  McDonnell «.  Alabama  Gold  life 
Ins.  Ck).,  twpra, 

'  Sonthmayd  v.  Ruse,  S  Conn.  52. 

*  Stat.  Mass.  1808,  ch.  65,  M; 
Stat  Mass.  1817,  ch.  183. 

*  Leland  v.  Marsh,  16  Mass.  880; 
Marcyv.  Clark,  17  Mass.  880;  Stone 
«.  Wiggin,  5  Met.  (Mass.)  316,  818. 

*  Hyman  v.  Coleman,  82  Cal.  650; 


«.  c.  16  Am.  St.  Rep.  178 ;  23  Pac.  Rep. 
62 ;  Mokelumne  <&c.  Co.  v,  Woodbury, 
14  Cal.  265;  Young  v,  Rosenbaum, 
39  Cal.  646. 

•  Such  was  the  liability  under  a 
statute  of  New  York  relating  to  joint- 
stock  companies.  Witherhead  r.  Al- 
len, 4  Abb.  App.  Dec.CN.Y.)  628. 
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tract  with  the  corporation  is  completed.^  And  vet,  in  these 
cases,  the  courts  recognize  the  principle  that  the  liability,  in  a 
remedial  sense,  is  secondary  to  that  of  the  corporation,  —  that 
is,  the  creditor  is  not  permitted,  in  ordinary  cases,  to  ignore 
the  corporation  and  proceed  directly  against  the  stockholder, 
but  must  proceed  first  against  the  corporation,  and  exhaust 
his  remedy  there,  and  then  proceed  against  the  stockholder. 

§  3361.  Theory  that  the  Iiiability  ia  Seoondary  and  Oollat- 
eraL  —  The  more  usual  theory  of  the  individual  or  super- 
added liability  of  stockholders,  which  is  created  in  much  the 
same  terms  by  many  statutes,  is,  that  it  is  a  liability  which  is 
secondary  or  coUaieral  to  that  of  the  corporation,  to  be  rasorted 
to  by  creditors  only  in  case  of  the  insolvency  of  the  corpora- 
tion, or  when  payment  could  not  be  enforced  against  it  by 
the  ordinary  process.^  It  has  been  so  held  under  etatiites 
which  subjected  the  personal  property  of  the  individual 
members  of  the  corporation  to  execution  for  the  payment  of 
the  corporate  debts.'  The  Supreme  Court  of  North  CarulinA 
conceded  so  much  to  the  infirm  technicality  of  the  ancient 
law  as  to  hold  that,  under  a  provision  in  an  act  of  incorpora- 
tion, that ''  the  private  property  of  the  individtial  stockholders 
shall  be  liable  for  the  debts,  contracts,  and  liabilitiM  of  the 
corporation/'  the  responsibility  imposed  on  the  individual 
stockholders  is  a  secondary  one,  and  that  when  the  debts 
against  the  corporation  become  exUmet  by  the  expiration 
of  its  charter,  the  liability  of  the  individual  stockholders 
becomes  extinct  also/  But  this  ia  not  the  law.*  A  case  in 
Pennsylvania  holds  that  the  liability  of  stockholders,  under 
a  statute  of  that  State  passed  in  1653,  is  secondary,  not  pri- 
mary; collateral,  not  principal;  analogous  to  a  case  of  guaranty, 
to  be  enforced  if  the  regular  process  in  the  principal  contract 
proves  fruitless,  or  if  the  corporation  becomes  insolvent.    Th« 

^  Oonklin  «•  FunaaiL,  67  Barb.  12S,  127;  Datushf  e.  Bmmi*  M  YC 

(N-  Y.)  484.  197. 

*  Nimickir. JiOnso  Ixon  WorksOo.*         *  JiaUary  % Ms]]ett,S  Jones'  JSqt. 
25  W.  Va.  184.  (N.  C.)  346. 

•  Pratt  V.  Bacon,  10  Pick.  (Mass.)  •  AmU,  h  SS41;  jMit,  eh.  166. 
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result  deduced  from  this  doctrine  is  that,  the  statute  not  hay- 
ing  prescribed  anj  form  of  proceeding,  the  court  will  apply 
the  remedy  usual  against  guarantors,  and  will  entertain  sep- 
arate  actions  against  the  primary  and  secondary  debtors.^ 

§  3362.  Sxceptional  Bulee  under  Which  not  Necessary  to 
Becover  Judgment  against  Corporation.  —  Although  under 
the  statute  of  Pennsylvania'  the  corporation  is  the  principal 
debtor,  and  the  liability  of  the  stockholder  is  only  secondary 
and  collateral,  yet  it  is  not  necessary  to  recover  a  judgment 
against  the  corporation  before  suing  the  stockholder.'  Both 
may  be  joined  in  the  suit  on  the  original  contract.^  So,  under 
the  New  York  Business  Corporations  Act,*  an  action  may  be 
maintained  to  enforce  a  stockholder's  liability  pending  an 
action  against  the  corporation,  and  before  judgment  therein.* 
So,  a  creditor  might  maintain,  under  an  earlier  statute  of  New 
York,'  a  direct  action  against  a  stockholder  to  recover  the 
amount  unpaid  on  his  shares,  without  showing  judgment 
recovered  by  him  against  the  corporation,  and  an  execution 
returned  unsatisfied.' 

S  8963.  Whether  the  Betnm  of  Nulla  Bona  is  Conclu- 
sive against  the  Shareholder.  —  But  where  the  shareholder 
in  a  bank  was  proceeded  against  at  law,  under  a  provision 
of  the  eharter  making  shareholders  liable  for  the  ultimate 


'  Pattersoa  v.  WyomiBsing  Ac  Co., 
40  Pa.  St.  117. 

*  2  Brightly's  Pard.  Dig.  99S,  {  SO. 

*  Patterson  «•  WyomiBaing  Co.,  40 
Pa.  St.  117. 

«  FoU.  i  3608. 

•  Laws  N.  T.  1S75,  ch.  611. 

•  FoUowiug  Walton  v.  Goe,  110 
K.  T.  109;  t.  e.  17  N.  £.  Bep.  676; 
Toang  V.  Brioe,  8  N.  T.  Snpp.  123. 
Section  25  of  this  statute,  which  ex« 
empts  the  stockholders  of  bnsinees 
corporations  oiganised  under  that  act 
from  liability  in  certain  cases,  is  iden- 
tical with  section  24  of  the  Act  of  1S48, 
except  that  it  omits  the  provision  of 


the  Act  of  1S48,  that  the  stockholders 
shall  not  be  liable  *'  untU  an  exeeuHon 
issued  against  the  comjpssij  shall 
have  been  returned  unsatisfied."  It 
is  held  that  an  action  can  be  main- 
tained against  the  stockholders  of  a 
corporation  organized  under  the  Act 
of  1875,  though  no  execution  has 
been  issued  against  the  company. 
Bichards  v.  Beach,  5  N.  Y.  Supp.  574. 

*  Laws  N.  T.  1848,  ch.  40,  «§  10, 24. 

•  Handy  •.  Draper,  23  Hun  (N.  Y.), 
266;  OTerruling  Lindp^ey  v.  Sim- 
monds,  2  Abb.  Pr.  (n.b.)  (N.  Y.)  266. 
Bee  anU,  ^  3358. 
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redemption  of  their  proportion  of  the  bills  of  the  bank, 
the  Supreme  Court  of  Georgia,  after  carefully  balancing  the 
question,  concluded  that  the  most  reasonable  rule  was  that  a 
return  of  nvila  bona  should  not  be  considered  conclusive 
against  the  shareholder,  unless  due  and  proper  notice  had  been 
previously  given  him,  to  the  end  that  he  might,  if  he  chose, 
point  out  corporate  property.^  In  an  earlier  case  in  the  same 
State — an  action  at  law  against  a  stockh  older  in  the  same  bank — 
the  declaration  alleged  a  judgment  against  the  assignee  of  the 
bank  and  a  return  of  nulla  bona.  A  plea  that  the  bank  had 
assets,  but  without  specifying  what  they  were,  was  held  void 
for  uncertainty.*  In  Michigan,  on  the  other  hand,  where,  in 
a  proceeding  to  enforce  the  individual  liability  of  a  stock- 
holder, the  defendant  insisted  that  he  ought  to  have  been  per- 
mitted to  show,  notwithstanding  the  sheriffs  return,  that  the 
corporation  had  property  situated  within  the  county,  —  claim- 
ing that  such  property  consisted  of  the  franchises  of  the  com- 
pany  which  were  subject  to  levy  and  sale  on  execution,  —  the 
court  disposed  of  the  question  by  saying  that  "the  sheriff's  return 
upon  that  question,  as  between  these  parties,  is  conclusive." ' 


*  Lane  v.  Hams,  16  Ga.  217,  224. 

'  Lane  «•  Morris,  8  Ga.  468. 

'  Ripley  v.  Evans,  87  Mich.  217; 
$.  c.  10  Bail,  it  Corp.  L.  J.  250;  49 
N.  W.  Rep.  604.  The  court  in  this 
case  merely  died  the  previous  decision 
in  the  same  court  in  Michels  v.  Stork, 
62  Mich.  260.  In  this  last  case  an 
action  of  trover  was  brought  against 
the  plaintiff  in  an  attachment  for 
seizing  the  goods  of  the  plaintiff  in 
the  action  of  trover;  and  the  ques- 
tion was,  whether  the  return  of  the 
constable  who  executed  the  attach- 
ment was  prima  facu  evidence  in 
favor  of  the  defendant  in  the  action  of 
trover  (plaintiff  in  the  attachment 
suit),  or  whether  it  was  conclusive 
evidence.  The  trial  court  charged 
that  it  was  frima  facie  evidence  only ; 
but  the  supreme  court  (Campbell,  J., 
dissenting)  held  that  it  was  conclu- 
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sive  until  impeached  by  a  direct  pro- 
ceeding, and  accordingly  reversed  the 
judgment.  As  the  opinion  contains 
a  valuable  collection  of  decisions  on 
the  question  of  the  conclusiveness  of 
sheriffs'  returns,  and  as  it  was  written 
by  a  Judge  of  great  eminence,  it  is 
proposed  to  copy  here  the  argumenta- 
tive part  of  it.  Mr.  Justice  (3ooley 
said:  ''The  purport  of  this  instruc- 
tion is,  that  the  return  is  to  be  taken 
SMfrima  fads  evidence  of  the  facts 
stated  in  it,  but  that  it  may  be  con- 
tradicted by  parol  evidence,  and  if 
the  jury  are  convinced  by  such  evi- 
dence that  the  return  is  untrue,  they 
are  at  liberty  to  disregard  it;  and 
the  jury  in  this  case  did  disregard  it, 
and  gave  judgment  for  the  plaintiff, 
grounding  their  action  upon  a  finding 
that  no  attachment  had  in  fact  ever 
been   made.      Had   the    suit    been 
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So,  in  California,  the  action  was  by  a  judgment  creditor  of 
a  corporation  against  certain  stockholders,  to  subject  to  the 
satisfaction  of  his  judgment  certain  unpaid  balances  due  by 
them  on  their  subscriptions  for  shares  in  the  company,  and 


brought  against  the  officer  for  a  false 
return,  it  is  conceded  that  the  plain- 
tiff would  haye  been  at  liberty  to 
show  the  falsity  of  the  return  by  any 
evidence  fairly  tending  to  show  it. 
He  might  do  this  also  by  an  affidavit 
on  a  motion  in  the  same  suit  to  set 
aside  the  return ;  and  this  is  not  an 
uncommon  proceeding  when  the 
truth  of  the  return  is  disputed. 
Chapman  v,  Oumming,  17  N.  J.  L.  11 ; 
Garr  v.  Commercial  Bank,  16  Wis. 
52 ;  Bond  v.  Wilson,  8  Kan.  228 ;  «.  c. 
12  Am.  Rep.  466.  It  has  also  been 
held  that  the  officer's  return  may  be 
contradicted  in  equity  in  a  proceed- 
ing instituted  to  set  aside  a  judgment 
founded  upon  it.  Owens  v.  Ranstead, 
22  m.  161 ;  Newcomb  v.  Dewey,  27 
Iowa,  881;  Bridgeport  Say.  Bank 
«•  Eldredge,  28  Conn.  556;  t.  c.  73 
Am.  Dec.  688;  Bell  v.  Williams,  1 
Head  (Tenn.),  229;  Ridgeway  v. 
Bank  of  Tennessee,  11  Humph. 
(Tenn.)  523.  See  Fowler  v.  Lee,  10 
Gill  &  J.  (Md.)  858;  «.  c.  32  Am. 
Dec.  172;  Leftwick  v.  Hamilton,  9 
Heisk.  (Tenn.)  810.  It  is  also  held 
that  the  officer's  return  is  not  con- 
duaiye  as  to  facts  stated  therein 
which  he  must  learn  by  inquiry  of 
others:  as,  for  example,  that  the 
person  upon  whom  the  process  was 
served  was  the  incumbent  of  a  cer- 
tain corporate  office,  such  as  that  of 
president  of  a  bank.  St.  John  v. 
Tombeckbee  Bank,  8  Stew.  (Ala.) 
146;  Rowe«.  Table  &c.  Co.,  10  Cal. 
441;  Wilson  v.  Spring  Ac.  Co.,  10 
Cal.  445.  See  Chapman  t;.  Cumming, 
17  N.  J.  L.  11 ;  Sanford  v.  Nichols,  14 
Conn.  324.  And  compare  State  v. 
O'Neill,  4  Mo.  App.  221.    And  a  per- 


son not  a  party  or  privy  to  the  pro- 
ceeding in  which  the  return  is  made 
is  never  concluded  by  it  from  show- 
ing the  real  fact.  Nail  v.  Granger,  8 
Mich.  450 ;  «.  c.  77  Am.  Dec.  462.  And 
where  suit  is  brought  upon  a  foreign 
judgment,  it  seems  to  be  compe- 
tent to  disprove  jurisdiction  by  show- 
ing, in  contradiction  of  the  officer's 
return,  that  no  service  was  made 
upon  the  party  defendant.  Knowles 
V.  Gaslight  <&c.  Co.,  19  Wall.  (U.  S.) 
58;  Thompson  v.  Whitman,  18  Walk 
(U.  S.)  457;  Carleton  t;.  Bickford,  13 
Gray  (Mass.),  591, 596;  t.  c.  74  Am. 
Dec.  652 ;  McDermott  v.  Clary,  107 
Mass.  501  i  Gilman  v.  Gilman,  126 
Mass.  26 ; «.  c.  SO  Am.  Rep.  646 ;  Bowler 
r.  Huston,  30Gratt.  (Va.)  266;  «,  c.  82 
Am.  Rep.  678 ;  Lowe  v,  Lowe,  40  Iowa, 
220.  None  of  these  cases  are  analogous 
to  the  one  before  us ;  but  it  must  be 
conceded  that  there  are  cases  which 
are  directly  in  point,  and  which  tend 
to  support  the  instructions.  Cunning- 
ham V.  Mitchell,  4  Rand.  (Va.)  189; 
Butts  V.  Francis,  4  Conn.  424 ;  Watson 
9.  Watson,  6  Conn.  334;  Hutchins 
V.  Johnson,  12  Conn.  876 ;  «.  e.  SO  Am. 
Dec.  622;  Smith  v.  Law,  5  Ired.  L. 
(N.  C.)  197;  Joyner  v.  Miller,  55 
Miss.  208;  Abell  v.  Simon,  49  Md. 
818;  (jary  v.  State,  11  Tex.  App.  527; 
Dasher  v.  Dasher,  47  Ga.  320;  Elder 
V.  Cozart,  59  Ga.  199 ;  Jones  v.  Com- 
mercial Bank,  5  How.  (Miss.)  43;  «.  c. 
35  Am.  Dec.  419.  The  Georgia  cases 
appear  to  be  based  upon  a  statute. 
If  it  were  important  now  to  examine 
the  other  cases  critically,  some  of 
them  might  perhaps  be  distinguished, 
but  their  tendency  is  unquestionably 
as  above  stated.    Cn  the  other  hand» 
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it  was  pleaded  and  proved  that  execution  had  been  issued 
upon  the  plaintiff's  judgment,  and  by  the  sheriff  returned 
unsatisfied,  because  he  could  find  no  property  of  the  corpora- 
tion to  apply  to  its  satisfaction.     In  opposition  to  this,  the 


the  ruling  of  this  court,  in  Green  v* 
Kindy,  43  Mich.  278,  is  distinctly 
adverse  to  the  instructions.  It  was 
there  held  that  the  return  of  a  sheriff 
to  a  writ  of  replevin,  in  which  he  cer- 
tified that  the  plaintiff  in  the  suit  had 
not  filed  a  forthcoming  bond,  was 
conclusive  upon  the  parties,  and  would 
preclude  any  such  bond  being  set  up. 
This  case,  which  seems  to  have  been 
overlooked  on  the  trial,  is  in  entire 
accord  with  the  English  authorities. 
Anonymous,  Lofft,  372;  Bentley  v. 
Hore,  1  Lev.  86;  Flud  v.  Penington, 
Oro.  Elis.  872;  Rex  v.  Elkins,  4 
Burr.  2129 ;  Harrington  v.  Taylor,  15 
East,  S78 ;  Goubot  v.De  Crouy ,  2  BowL 
P.  0. 86.  But  it  is  also  in  accord  with 
the  great  preponderance  of  authority 
in  this  country.  In  New  York,  the 
doctrine  was  strongly  asserted  in  a 
case  in  which  a  constable  had  served 
his  own  process,  which  the  law  of  that 
State  allowed.  The  'constable's  re- 
turn,' says  the  court,  'is  conclusive 
against  the  defendant  in  the  cause  in 
which  it  is  made.  He  cannot  traverse 
the  truth  of  it  by  a  plea  in  abatement 
or  otherwise;  but  if  it  be  false  the 
defendant's  remedy  is  in  an  action 
against  the  constable  for  a  false  return.* 
See  Allen  t;'.  Martin,  10  Wend.  (N.  Y.) 
;J00 ;  s,  c.  25  Am.  Dec.  664 ;  Boomer  t>. 
Laine,  10  Wend.  (N.  Y.)  525.  In 
Pennsylvania,  it  was  said  in  an  early 
case:  *  It  is  a  well-settled  principle, 
applicable  to  every  case,  that  credence 
is  to  be  given  to  the  sheriff 's  return ; 
so  much  so  that  there  can  be  no  aver- 
ment against  it  in  the  same  action.  A 
party  may  make  an  averment  consist- 
ent with  the  sheriff 's  return,  or  ex- 
planatory of  its  legal  bearing  and 
effect,  where  the  return  is  at  large; 
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but  he  cannot  aver  a  matter  directly 
at  variance  with  the  facts  stated  in 
the  return,  and  contradictory  to  it, 
and  showing  it  to  be  false.  If  a  party 
be  injured  by  the  false  return  of  the 
sheriff,  his  remedy  is  by  action  on  the 
case  against  the  sheriff  who  makes  it.' 
Knowles  t;.  Lord,  4  Whart.  (Pa.)  500; 
«.  c.  34  Am.  Dec.  525.  Like  decisions 
were  made  in  Zion  Church  v.St.Peter's 
Church,  5  Watts  &  8.  (Pa.)  215;  Dil- 
ler  V.  Roberts,  18  Serg.  &  R.  (Pa.)  60 ; 
t.  c.  15  Am.  Dec*  578 ;  and  the  doctrine 
is  recognized  in  Paxson's  Appeal,  49 
Pa.  St.  195.  It  has  also  been  distinct- 
ly and  strongly  affirmed  in  Afassachu- 
setts  cases.  Slayton  «.  Chester,  4 
Mass.  478;  Bott  v.  Bumell,  11  Mass. 
163;  Winchel  v.  Stiles,  15  Mass.  280; 
Bean  v.  Parker,  17  Mass.  591 ;  Camp- 
bell V.  Webster,  15  Gray  (Mass.),  28; 
Dooley  v.Wolcott,  4  AUen  (Mass.),  406. 
In  New  Hampshire,  it  is  said:  'As  be- 
tween the  parties,  the  return  of  the 
sheriff  is  conclusive  ui>on  all  matters 
material  to  be  returned,  and  cannot 
be  contradicted  by  such  parties  or 
their  privies,  or  by  bail,  indorsers,  or 
others,  whose  rights  or  liabilities  are 
dependent  upon  the  suit.  The  remedy 
for  a  false  return  is  by  suit  against 
the  sheriff,  and  not  by  defeating  the 
proceedings  in  which  such  return  is 
made.'  BoUes  v.  Bowen,  45  N.  H.  124 
(following  Brown  v.  Davis,  9  N.  H. 
76) ;  Wendell  v.  Mugridge,  19  N.  H. 
109, 112;  Angler  v.  Ash,  26  N.  H.  99; 
Messer  v.  Bailey,  31  N.  H.  9;  Clough 
V.  Monroe,  84  N.  H.  881.  To  the  same 
purport  are  the  Kentucky  cases :  Trigg 
9.  Lewis,  3  Litt.  (Ky.)  129;  Smith  v. 
Homback,  3  A.  K.  Marsh.  (Ky.)  379. 
In  Vermont  and  Maine,  the  cases  In 
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defendant  offered  to  show  that  the  corporation  was  an  owner, 
and  in  possession  of,  a  large  number  of  street-cars,  and  other 
personal  property,  and  of  valuable  franchises,  within  the 
county  in  which  the  action  had  been  brought.  The  trial 
court  ruled  that  this  could  not  be  shown  in  opposition  to  the 
sheriff's  return,  and  the  supreme  court  affirmed  the  ruling.^ 
In  this  last  case  the  California  court  quoted  the  language  used 
by  Mr.  Justice  Field,  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  a  case  where  judgment  cred- 
itors  of  an  individtial  were  prosecuting  a  suit  in  equity  to  set 
aside  a  fraudulent  conveyance  of  his  property,  and  subject  it 
to  their  judgment.  The  answer  denied  that  execution  had 
been  issued  and  returned  unsatisfied,  and  there  was  no  sufK- 
cient  proof  to  the  contrary.  The  learned  justice  said:  "The 
objection  that  the  complainants  have  not  shown  any  attempt 
to  enforce  their  remedy  at  law  is  fatal  to  the  relief  prayed.  A 
court  of  equity  exercises  its  jurisdiction  in  favor  of  a  judg- 
ment creditor  only  when  the  remedy  afforded  him  at  law  is 


MRHawchuaetto   have   been   followed 
with  approval.    Eastman  «•  Curtis,  4 
Vt.  616;  Swiit  v.  Cobb,  10  Vt.  282; 
Wood  V.  Doane,  20  Vt.  612;  Stratton 
«.  Lyons,  6S  Vt.  ISO ;  Gilson  «.  Park- 
burst,  68  Vt.  384;  Stinson  v.  Snow, 
10  Me.  263;  s.  e.  25  Am.  Dec.  288; 
Fairfield  v.  Paine,  23  Me.  498 ;  s,  c.  41 
Am.  Dec  857.    The  decisions  in  In- 
diana are  to  the  same  effect.    Howell 
V.  Klein,  44  Ind.  290;  <•  c.  15  Am. 
Rep.  235 ;  Splahn  v.  Gillespie,  48  Ind. 
897;  Stockton  v,  Stockton,  59  Ind. 
574;  Clark  «.  Shaw,  79  Ind.  164.    So 
are  those  in  North  Carolina,  Arkan- 
sas, Minnesota,  and  Nebraiaka.    Hun- 
ter V.  Kirk,  4  Hawks  (N.  C),  277; 
Hose  V.  Ford,  2  Ark.  26;  Tullis  v, 
Brawley,  3  Minn.  277;   Johnson  v. 
Jones,  2  Neb.  126.    In  Illinois,  the 
English  rule    has  been  recognized: 
IFitsgerald   v.  Kimball,  86   lU.    396; 
though  it  is  said  that  some  exceptions 
sre  made  to  it  in  the  furtheiance  of 
justice  in  that  Slate.    Ryan  v.  Lander, 


89  111.  554.  What  the  exceptions  are 
is  not  pointed  out  in  that  case,  but  in 
the  subsequent  case  of  Hunter  v. 
Stonebumer,  92  111.  75,  79,  we  have 

the  following  statement,  as  the  result 
of  prior  decisions :  '  It  is  in  rare  cases 
only  that  the  return  of  the  officer  can 
be  contradicted,  except  in  a  direct 
proceeding,  by  suit  against  the  officer 
lor  a  false  return.  In  all  other  cases, 
almost  without  an  exception,  the  re- 
turn is  held  to  be  conclusive.  An 
exception  to  the  rule  is,  where  some 
other  portion  of  the  record  in  the  same 
case  contradicts  the  return,  but  it  can- 
not be  done  by  evidence  dehort  the 
record. '  These  citations  are  sufficient, 
and  more  than  sufficient,  to  justify 
the  previous  ruling  by  this  court.  It 
follows  that  the  instruction  com- 
plained of  was  erroneous,  and  it  must 
be  reversed  with  costs,  and  new  trial 
ordered." 

*  Baines  v.  Babcock,  95  Cal.  581^ 
591 ;  «.  c.  29  Am.  St.  Rep.  15& 
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ineffectual  to  reach  the  property  of  the  debtor,  or  the  enforce- 
ment of  the  legal  remedy  is  obstructed  by  some  incumbrance 
upon  the  debtor's  property,  or  some  fraudulent  transfer  of  it. 
In  the  first  case,  the  court,  when  its  aid  is  invoked,  looks  only 
to  the  execution,  and  the  return  of  the  ofiQcer  to  whom  the 
execution  was  directed.  The  execution  shows  that  the  remedy 
afforded  at  law  has  been  pursued,  and,  of  course,  is  the  high- 
est evidence  of  the  fact.  The  return  shows  whether  the 
remedy  has  proved  eflfectual  or  not;  and  from  the  embarrass- 
ments which  would  attend  any  other  rule,  the  return  is  held 
conclusive.  The  court  will  not  entertain  inquiries  as  to  the 
diligence  of  the  oflScer  in  endeavoring  to  find  property  upon 
which  to  levy.  If  the  return  be  false,  the  law  furnishes  to 
the  injured  party  ample  remedy/'  * 

Articlb  III.  What  Will  Excusb  this  Necbssity, 

SEcnoN  8EcnoN 

3367.  Dissolution  of  the  corporation.  tory  requirements  so  as  te 

336S.  Appointment  of  a  receiver.  become  incorporate. 

3869.  De  facto  dissolution  not  suffi-  8371.  Either  corporation  must  be  in- 
dent where  the  claim  sounds  solvent  generally,  or  creditor 
in  damages.  must  have  exhausted  his  rem- 

41370.  Failure  to  comply  with  statu-  edies  against  it. 

§  3867.  Dissolution  of  the  Corporation. —  Stated  in  general 
terms,  and  subject  to  exceptions  elsewhere  considered,  the  diaBo* 
lution  of  a  corporation,  whether  legal  or  de  facto ^^  renders  it 
either  impossible  or  unnecessary  for  the  creditor  to  prosecute 
his  demand  to  a  judgment  at  law  against  it  before  proceeding 
to  charge  its  stockholders.  A  legal  dissolution,  in  the  absence 
of  a  saving  statute,  renders  it  impossible  for  him  to  prosecute 
his  judgment  against  the  corporation;  because,  as  already 
stated,  a  judgment  can  no  more  be  rendered  against  a  dead 
corporation  than  against  a  dead  person.*   A  de  facto  dissolution, 

*  Jones  V.  Green,  1  Wall.  (IT.  8.)  •  Mumma  v.  Potomac  Oo.,  8  Pet. 
830,  882.  That  this  principle  is  appli-  (U.  S.)  281,  287,  per  Story,  J. ;  Hard- 
cable  to  creditors  of  corporations,  see  man  v.  Sage,  124  N.  Y.  25,  34;  ».  c.  26 
Van  Weel  v.  Winston,  115  U.  S.  228,  N.  E.  Rep.  354;  Arnot  v.  Sage,  5  N.  Y. 
545.  Supp.  477. 

"  Ante,  §  3845. 
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under  many  theories,  renders  it  unnecessary,  because  nuga- 
tory;^ and  we  shall  see  that  there  are,  in  many  jurisdictions 
and  under  many  theories,  other  ways  of  proving  that  the  cor- 
poration  has  no  assets  available  to  satisfy  its  creditors  than  a 
judgment,  an  execution  and  a  return  of  nulla  bona;*  though 
when  the  fact  is  proved  by  such  a  return,  that,  in  most  juris- 
dictions, is  conclusive.*  The  courts  which  dispense  with  the 
necessity  of  a  judgment  at  law,  where  there  has  been  a  de  facto 
dissolution  by  reason  of  insolvency,  proceed  upon  the  well- 
known  principle  that  tJie  law  does  not  require  a  man  to  do  a  vain 
thing;  ''  and,  therefore,  where  the  company  has  become  wholly 
insolvent,"  says  Minshall,  C.  J.,  speaking  for  the  Supreme 
Court  of  Ohio,  **  has  ceased  to  do  business,  and  assigned  all  its 
property  to  a  trustee  for  the  benefit  of  its  creditors,  the  suit 
to  enforce  their  statutory  liability  may  be  commenced  against 
the  stockholders  by  the  creditors,  without  any  of  them  first 
recovering  a  judgment  against  the  company,  and  having  an 
execution  issued  and  returned  unsatisfied."^ 


^  Shellington  v.  Howland,  63  N.  Y. 
371 ;  affirming  $.  e.  (17  Barb.  (N.  Y.) 
14  (with  which  oompare  Kincaid  v* 
Dwinelle,  50  N.  Y.  548 ;  affirming  $.  e, 
37  N.  Y.  Supp.  826) ;  Barrick  v.  Gil- 
ford, 47  Ohio  St.  180;  «.  e.  21  Am.  St. 
Bep.  708.  See  Benolds  v.  Oridge  (Pa. 
O.P.),  llPa.  Oo.  Ot.  806. 

<  PoH,  i  3368. 

•  Ante,  i  3363. 

«  Barrick  v.  Gifford,  47  Ohio  St. 
180, 184;  $.  e.  21  Am.  St.  Bep.  708;  31 
Am.  &  £ng.  Oorp.  Gas.  484;  2  Am. 
Corp.  Bep.  600;  23  Ohio  L.  J.  313;  24 
N.  £.  Bep.  260 ;  following  Morgan  «. 
Lewis,  46  Ohio  St.  1 ;  $.  e.  17  N.  £. 
Bep.  558;  15  West.  Bep.  445 ;  20  Ohio 
L.  J.  423.  At  the  same  time  it  is  con- 
ceded by  the  same  court  that  where 
a  corporation,  possessed  of  property 
sabject  to  levy  and  sale  on  ezecntion, 
thongh  not  sufficient  to  pay  all  its 
debts,  continues  to  transact  its  busi- 
ness, the  right  of  a  creditor  to  enforce 
the  statutory  liability  of  its  stock- 


holders does  not  accrue  until  an  exe- 
cution, issued  upon  a  judgment  against 
it,  has  been  returned  unsatisfied  for 
want  of  goods  whereon  to  levy.  Bar- 
rick V.  Gifford,  Bupra,  Expressions 
are  found  in  the  books  which  are  some- 
times seized  upon  in  support  of  the 
same  doctrine,  but  the  reader  should 
be  cautioned  against  the  use  of  them, 
except  where  the  precise  question  was 
under  consideration  by  the  court.  Of 
this  nature  is  the  following  language, 
found  in  an  opinion  of  the  Supreme 
Gourt  of  the  United  States,  delivered 
by  Mr.  Justice  Bradley,  and  reaffirmed 
in  a  subsequent  opinion  of  the  same 
court :  "  When  a  corporation  becomes 
insolvent,  it  is  so  far  civilly  dead  that 
its  property  may  be  administered  as 
a  trust  fund  for  the  benefit  of  its  stock- 
holders and  creditors.  A  court  of 
equity,  at  the  instance  of  the  proper 
parties,  will  then  make  those  funds 
trust  funds,  which,  in  other  circum- 
stances, are  as   much  the   absoUue 
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§  396^  And  0O  d06V  Uie  Appointment  of  a  Be<?eiver. — The 

appointment  of  a  receiver,  in  a  proceeding  to  wind  up  the 
afiFairs  of  a  corporation,  will  generally  have  the  eifect  of  pre- 
venting the  prosecntion  by  separate  creditors  of  their  statutory 
remedies  against  particular  shareholders, — the  theory  of  many 
courts  being,  as  hereafter  seen,  that  not  only  the  indebtedness 
of  the  shareholder  to  the  company,  in  respect  of  any  unpaid 
portion  of  his  subscription  for  his  shares,  but  also  his  super- 
added statutory  liability,  is  in  the  nature  of  equitable  assets 
of  the  corporation,  which  pass  into  the  hand  of  the  receiver 
for  administration;  and  this  necessarily  excludes  the  right  of 
creditors  to  prosecute  separate  suits  against  stockholders.* 
The  creditors  must,  according  to  the  ordinary  practice  in 
chancery,  intervene  pro  inUresse  sua,  and  prove  up  their  claims 
before  the  receiver;  and  this  seems  to  dispense  with  the  neces- 
sity of  prosecuting  their  claims  to  judgment  at  law,  at  least 
where  they  have  not  commenced  their  actions  against  the 
corporation  prior  to  the  appointment  of  the  receiver.  In  case 
of  a  contest  of  the  claim,  which  the  receiver  would  be  entitled 
to  make,  not  only  as  representing  the  stockholders,  but  as 
representing  other  creditors,  the  case  would  go  to  a  master  or 
referee,  and  a  confirmation  of  his  finding  by  the  court  would 
be  in  the  nature  of  a  judgment  at  law.  On  the  other  hand, 
the  mere  fact  that  a  proceeding  has  been  commenced  to  dis- 


property  of  the  corporatioii  as  any 
man's  property  is  his."  Graham  v» 
Railroad  Oo.,  102  U.  S.  148,  161;  re- 
quoted  by  Mr.  Justice  Harlan,  in  giv- 
ing the  opinion  of  the  court  in  Mellen 
V.  Moline  Iron  Works,  131  U.  8.  352, 
366.  In  neither  of  these  cases  was  the 
question  treated  of  in  the  text  under 
consideration  by  the  court;  and  the 
court  did  not  mean  to  decide  that  the 
mere  insolvency  of  the  company  dis- 
pensed with  the  necessity  of  the  cred- 
itor reducing  his  demand  to  a  judgment 
at  law,  unless  there  has  been  a  judi- 
cial or  other  assignment  for  the  bene- 
fit of  its  creditors.     The  court  did 
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decide,  however,  in  the  last-named 
case  (181  U.  8.  352,  367)  that  the  foct 
that  the  creditor  has  so  proceeded 
without  first  reducing  his  claim  to  a 
judgment  at  law  is  not  AjurMictioiMl 
defect  which  can  be  availed  of  collat- 
erally, but  that,  at  most,  it  is  legal 
error,  which  must  be  corrected  in  that 
proceeding. 

^  Snowalter  v.  Laredo  Imp.  Oo.,  88 
Tex.  162;  ».  c.  18  8.  W.  Eep.  491; 
Merchants'  Nat.  Bank  «•  Northwest- 
em  Man.  Ac  Oo.,  48  Minn.  361;  «.  c. 
51  N.  W.  Kep.  119;  Paine  v.  Stewart, 
83  Oonn.  516,  531. 
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0olye  and  wind  up  the  corporation,  and  that  a  receiver  has 
been  appointed  in  such  proceeding,  will  not  of  itself  prevent 
the  prosecution  of  an  action  by  a  creditor  again$t  the  corpora- 
tion, until  an  injunction  has  been  issued  against  the  prosecu- 
tion of  such  actions:^  the  principle  being  that  to  effect  the 
dissolution  of  a  corppration  for  all  purposes,  there  must  be,  — 
at  least  in  cases  where  its  charter  has  not  expired  by  limita- 
tion, or  been  repealed  by  the  Legislature,  under  a  reservation 
of  the  right  of  repeal, — a  judgment  of  a  court  of  competent 
jurisdiction  declaring  it  dissolved;  and  that,  until  the  rendi- 
tion of  such  a  judgment,  creditors  may  proceed  by  suit  against 
the  corporation,  unless  restrained  by  injunction.'  From  this 
it  equaUy  follows  that,  whether  the  theory  be  adopted  that  the 
commencement  of  proceedings  to  dissolve  and  wind  up  the 
corporation,  and  the  appointment  of  a  receiver  thereunder, 
dispense  with  the  necessity  of  creditors  reducing  their  claims 
to  judgments  at  law  against  the  corporation,  or  whether  the 
view  is  taken  that  they  ought  to  proceed  by  suit  against  the 
corporation  until  enjoined,  the  creditor  who  has  so  proceeded 
in  the  absence  of  an  injunction  against  him,  and  who  has 
reduced  his  demand  to  a  judgment  at  law  against  the  corpo- 
ration, is  not  in  a  worse  position  than  where  he  has  not  done 
so,  but  has  relied  upon  his  supposed  right  of  presenting  his 
claim  to  the  receiver  for  allowance.  In  either  case  his  posi- 
tion is  firm  and  secure.  If  the  view  be  taken  that  the  corpora- 
tion was  ipio  facto  dissolved  by  the  appointment  of  a  receiver, 
then  this  rendered  it  impossible  for  him  to  prosecute  his 
claim  to  a  v€Md  judgment,  such  as  would  be  evidence  to 
charge  a  stockholder;  and  this,  under  the  principle  of  the 
preceding  section,  would  exonerate  him  from  the  necessity  of 
prosecuting  his  claim  to  judgment.  If,  on  the  other  hand, 
the  corporation  had  not  so  become  dissolved,  his  judgment 
would  be  effectual  and  evidentiary  against  the  stockholders, 

»  Kincaid  «.  Dwinelle,  59  N.  Y.  terian  Oharch,  7  How.  Pr.  (N.  Y.) 

648,  651 ;  affirming  «.  c.  87  N.  Y.  Sup.  476;  Mickles  v.  Rochester  City  Bank, 

Ct.  826.  11  Paige  (N.  Y.),  118 ;  ».  c.  42  Am.  Dec. 

'  People  V.  Manhattan  Co.,  9  Wend.  103;  Kincaid  v.  Dwinelle,  <tijr>ra. 
(N.  Y.)  851;  Re  Reformed  Presby- 
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and  his  position  would  be  equally  clear.^  But  where  the  stat- 
ute provided  "that  all  proceedings  to  enforce  the  liability  of 
a  stockholder  for  the  debts  of  a  corporation  shall  be  either  by 
suit  in  equity,  conducted  according  to  the  practice  and  course 
of  equity,  or  by  an  action  of  debt  upon  the  judgment  obtained 
against  such  corporation;  and  in  any  such  suit  or  action,  such 
stockholder  may  contest  the  validity  of  the  claim  upon  which 
the  judgment  against  such  corporation  was  obtained,  upon  any- 
ground  upon  which  such  corporation  could  have  contested  the 
same  in  the  action  in  which  such  judgment  was  recovered,''  * — 
it  was  held  that  a  creditor  could  not  maintain  an  action  against 
a  stockholder  without  first  reducing  his  demand  to  a  judgment 
against  the  corporation,  and  making  that  judgment  the  foun- 
dation of  his  action  against  the  stockholder;  and  that  the  fact 
that  the  corporation  had  been  adjudged  a  bankrupt  did  not 
dispense  with  this  requirement.* 

§  3360.  De  Facto  Dissolution  not  Sufficient  where  the 
Claim  Sounds  in  Damages.  —  Where  the  demand  of  the  claim- 
ant against  the  corporation  is  an  unliquidated  demand  sound- 
ing in  damages,  as,  for  instance,  a  claim  for  damages  for 
misrepresentations  made  by  the  corporation,  as  vendor,  in  a 
sale  of  chattels  to  the  claimant,  —  in  other  words,  where  the 
claimant's  demand  is  one  which,  from  its  very  nature,  ought 
to  be  established  by  the  verdict  of  a  jury,  and  on  which  the  cor- 
poration is  entitled,  under  constitutional  principles,  to  the 
verdict  of  a  jury, — he  ought  not  to  be  allowed  to  make  it  the 
basis  of  a  proceeding  against  stockholders  iu  the  first  instance, 
especially  in  a  jurisdiction  other  than  that  of  the  residence  of 
the  corporation,  where  the  corporation  cannot  be  made  a 
party;  but  he  ought  to  be  required  to  reduce  his  demand  to  a 
judgment  in  the  first  instance,  by  an  action  at  law  against 

»  This  is  clearly  brought  out  by  124  N.  Y.  25,  83;  «.  c.  26  N.  E.  Rep. 
Allen,  J.,  in  Kincaid  v.  Dwinelle,  59     854. 

N.  Y.  548,  551,  and  his  language  is  '  R.  I.  Act  of  March  27,  1877,  eh. 

quoted  with  approval  in  the  opinion     600,  §  2. 
of  the  same  court  in  Hardman  v.  Sage, 

»  Fourth  Nat.  Bank  v,  Francklyn,  120  U.  8.  747. 
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the  corporation,  before  seeking  the  aid  of  equity  in  respect  of 
it  against  its  stockholders.  Nor  does  the  fact  that  the  corpo- 
ration has  suffered  a  de  facto  dissolution,  by  winding  up  its 
business,  distributing  all  its  assets,  and  ceasing  to  use  its  fran- 
chises, dispense  with  the  necessity  of  so  reducing  the  demand 
to  judgment  against  it;  because,  as  just  seen,  this  does  not  of 
itself  prevent  the  prosecution  of  an  action  at  law  against  the 
corporation.  In  such  a  case  nothing  but  a  legal  dissolution 
of  a  corporation  for  all  purposes,  such  as  will  prevent  the 
prosecution  of  an  action  and  the  recovery  of  a  judgment 
against  it,  will,  it  has  been  held  by  a  very  able  judge,  dispense 
with  the  necessity  of  a  judgment  at  law  against  it.^  A  mere 
de  facto  dissolution  does  not  have  this  effect;  for  the  law  is 
well  settled  that  a  corporation  is  not  dissolved  for  all  purposes 
by  the  mere  non-user  of  its  franchises,  or  the  want  of  assets, 
or  the  exhaustion  of  its  assets.'  For  instance,  a  national 
bank  does  not,  by  passing  into  liquidation  in  the  hands  of  a 
receiver,  lose  its  capacity  of  suing  and  being  sued.* 

§  3370.  Failure  to  Comply  with  Statutory  Beqoirements 
so  as  to  Become  Incorporate.  —  Where  the  privilege  of  ex- 
emption from  the  ordinary  lot  of  partner  %  is  granted  by  the 
Legislature,  on  condition  that  the  coad venturers  or  the  corpo- 
ration shall  comply  with  certain,  statutory  requirements^^  the  road 
is  open  to  a  direct  action  against  them  by  the  creditors,  as 
though  they  had  never  been  or  attempted  to  become  incorpo- 
rated; and  they  may  be  sued  without  the  property  of  the  cor- 
poration being  first  exhausted;*  and  even  where  such  a 
statute  '  requires  an  execution  against  the  corporation  to  be 
returned  unsatisfied  before  execution  shall  issue  against  a 


>  Swan  Land.  dec.  Co.  «.  Frank,  89 
Fed.  Bep.  456,  opinion  by  Blodgett,  J. 

'  Boston  Glass  Manufactory  v. 
Ungdon,  24  Pick.  (Mass.)  49;  «.  c.  S5 
Am.  Dec.  292;  po9t,  ch.  153. 

'  Bank  of  Bethel  v,  Pahqnioque 
Bank,  14  Wall.  (U.  S.)  888;  National 
Bank  ••  Insurance  Co.,  104  U.  S.  54, 
78. 


«  As  to  which,  see  arUe^  ^k  224, 2969. 

*  Marshall «.  Harris,  55  Iowa,  182. 

•  Here,  New  York  Laws,  1875, 
ch.  611,  §  87,  making  stockholders 
liable  for  the  debts  of  the  corpora- 
tion to  sn  amount  equal  to  their  stock, 
until  the  whole  amount  of  the  capital 
stock  has  been  paid  in  and  a  certifi- 
cate thereof  filed. 
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stockholder,  this  does  not  prevent  concvrrerU  a4^tion8  against 
the  corporation  and  a  stockholder.  It  merely  suspends  the 
remedy  of  the  creditor  against  the  stockholder,  after  the 
recovery  of  his  judgment  against  him,  until  after  judgment 
against  the  corporation  and  execution  thereon  returned  nuUa 
bona} 

§  9371.  Either  Corporation  must  be  Insolvent  C^enerally, 
or  Creditor  must  have  Eizliaiisted  His  Remedies  agrainst  It. — 

The  conclusion  then  is,  that  under  any  theory  of  law  or  equity, 
where  the  liability  of  the  stockholder  is  not  primary,  as  in  the 
case  of  a  mere  partner  or  original  undertaker,  one  of  two  things 
must  supervene  before  a  creditor  of  a  corporation  will  be  per- 
mitted to  proceed  against  him:  1.  Either  that  the  corporation 
has  suspended  business  by  reason  of  insolvency,  and  suffered 
what  is  called  a  de  facto  dissolution; '  or  else,  although  the  cor- 
poration may  not  be  totally  insolvent,  and  may  continue  to 
be  what  is  called  a  going  concern,  the  creditor  must  have 
exhausted  his  legal  remedies  against  it  without  procuring  the 
satisfaction  of  his  debt.  Accordingly,  it  is  the  rule  in  Ohio 
that  where  a  corporation,  possessed  of  property  subject  to  levy 
and  sale  on  execution,  though  not  sufficient  to  pay  all  its 
debts,  continues  to  transact  its  business,  the  right  of  a  cred- 
itor to  enforce  the  statutory  liability  of  its  stockholders  does 
not  accrue  until  an  execution,  issued  upon  a  judgment 
against  )t,  has  been  returned  unsatisfied  for  want  of  goods 
whereon  to  levy;  while,  if  there  is  such  a  de  facto  dissolution 
as  is  evidenced  by  a  suspension  of  business  by  reason  of  gen- 
eral insolvency,  this  condition  is  dispensed  with.* 


^  Walton  «.  Coe,  110  N.  Y.  109;  em  Man.  Ac.  Co.,  48  Minn.  174;  «•  e. 

8.  c.  21  Am.  A  Eng.  Oopp.  Oas.  64S;  17  31  Am.  St.  Rep.  687 ;  15  L.  R.  A.  470; 

N.E.Rep.  676;  16  N.  Y.  St.  Rep.  866;  46  Alb.  L.  J.  277;  36  Am.  &  Eng. 

4  Rail.  &  Corp.  L.  J.  877;  Yonng  v.  Corp.  Cas.  206;  50  N.  W.  Rep.  1117. 
Brice,  18  N.  Y.  St.  Rep.  946;  3  N.  Y.  »  Barrick  v.  Gifford,  47  Ohio  St. 

Supp.  123.  180;  $.  c.  21  Am.  St.  Rep.  798. 

>  Antet  i  8346 ;  Hospes  v.  Northwest- 
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Article*  IV.   Other  Conditions  Precedent. 


Sbctiok 

3374.  Proving  claim  before  receiver. 

3375.  DiBpenses   with    necessity    for 

judgment,    even    where   the 
statute  requires  a  judgment. 

3876.  Exhausting  deposits  made  with 

the  State. 

3877.  Exhausting  equitable  assets  be- 

fore statutory  liability. 

8S7d.  Sxhaosting  remedy  against 
other  judgment  debtors  of 
COTporation. 

3379.  Not  necessary  to  exhaust  indi- 
vidual liability  before  sub- 
jecting what  it  due  on  share 
subscriptions. 

3S80l  Making  demand  upon  the  cor- 
poration or  its  officers. 


Skction 

8381.  What  necessary  to  a  good  de- 
mand. 

3382.  Notifying  stockholder  of  pro- 
ceeding against  corporation. 

3888.  Giving  notice  to  stockholder  of 
the  default  of  the  corporation. 

3384.  Oommendng  action  against  the 

corporation  within   a   given 
time. 

3385.  Oall  by  directors  not  necessary 

to  right  of  action  by  creditor. 

3386.  Assessing  the  shareholders  after 

insolvency. 

8887.  Validity  of  this  assessment. 

3388.  Tender  of  a  certificate  not  nec- 
essary. 


g  8374.  Trortag  Clalni  before  Beceiver.  —  Upon  like 
groundsy  billholders  of  an  insolvent  bank  in  the  hands  of  a 
receiver  cannot  recover  of  shareholders  the  amount  for  which 
each  one  is  individually  liable  under  a  statute,  without  first 
proving  their  claim  before  the  receiver  and  taking  their  diyi- 
dend  there;  if  they  fail  so  to  prove  their  claim,  they  can 
recover  of  the  stockholders  only  so  much  as  would  have 
remained  unsatisfied  if  they  had  proved  their  claim  and 
received  their  dividends.  The  rule  of  equity  that  where  one 
creditor  has  a  claim  upon  two  funds,  and  other  creditors  upon 
one  of  them  only,  the  former  may  be  compelled  to  charge  his 
claim  upon  the  fund  not  chargeable  with  the  claims  of  the 
latter,  so  as  to  leave  them  a  larger  share  of  the  common  fund,^ 
has  no  application  to  such  a  case.' 

§  337ft.  Dispenses  with  Necessity  for  Judgment  even 
where  tibe  Statute  Requires  a  Judgment.  —  Even  where 
the  statute  makes  the  recovery  of  a  judgment  against  the 
corporation  a  condition  precedent  to  the  right  of  the  creditor 


>  £z  parte  EendaU,  17  Ves.  514, 
520;  Dorr  v.  Shaw.  4  Johns.  Ch. 
(N.  Y.)  17. 


*  Grew  V.  Breed,  10  Met.  (Haas.) 
569»  579. 
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to  proceed  against  the  stockholder,  yet  where  a  circumstance 
supervenes,  which  renders  it  impossible  for  the  creditor  to 
prosecute  his  claim  to  judgment,  this  will  discharge  the  con- 
dition and  entitle  him  to  proceed  against  the  stockholder  with- 
out a  judgment  against  the  company.  This  may  happen  where 
a  corporation  has  been  disaolved  by  the  judgment  of  a  court 
of  competent  jurisdiction;^  or  where  it  has  been  adjudicated 
a  bankrupt  under  a  bankruptcy  law  which  restrains  the  prose- 
cution of  actions  against  it;' or  where  its  assets  have  been 
impounded  by  a  court  of  equity,  by  means  of  a  receiver,  for  the 
purposes  of  a  general  winding  up  and  distribution,  especially 
if  there  is  also  an  injunction  against  the  further  prosecution 
of  judgments  at  law;'  or  where  they  have  been  placed  in  the 
hands  of  a  trustee,  for  the  benefit  of  the  creditors,  by  a  volun- 
tary assignment  made  by  the  corporation  under  an  assign- 
ment law,  like  that  of  Missouri,  which  allows  creditors  to 
prove  their  claims  before  the  assignee;  and  in  other  possible 
cases  that  might  be  stated.  In  either  of  these  cases  it  may 
be  reasoned  that  the  shareholder  cannot  be  held  to  object  to 
the  non-performance  of  a  condition  precedent  which  the  cor- 
poration,  with  which  he  is  in  privity,  has,  by  its  own  act  or 
misfortune,  defeated. 

§  8876.  Exhaastingr  Deposits  Made  with  the  State. — Many 

of  the  States  have  adopted  the  policy,  both  as  to  banks  and 
insurance  companies,  of  requiring  a  deposit  of  securities  with 
an  ofiBcer  of  the  State  government,  for  the  protection  of  bill- 
holders  and  policy-holders.  Under  the  Indiana  Statute  of 
May  28,  1862,  "to  authorize  and  regulate  the  business  of  gen- 


^  As  in  Hardmanv.  Sage,  134  N.  Y. 
25;  «.  e.  26  N.  £.  Bep.  854. 

>  As  in  Flash  v.  Oonn,  109  IT.  8. 
371,  and  in  Bhellington  v,  Howland, 
53  N.  Y.  871;  with  which  compare 
Handy  ».  Draper,  89  N.  Y.  334 ;  Rocky 
Mountain  Bank  v.  Bliss,  89  N.  Y.  838, 
and  Birmingham  Nat.  Bank  v.  Moaser, 
14  Hun  (N.  Y.),  805.  Compare  Fourth 
Nat.  Bank  v.  Prancklyn,  120  U.  S.  747 ; 
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Cohen  «.  New  York  Mutual  life  Ins. 
Co.,  50  N.  Y.  610;  $.  e.  10  Am.  Rep. 
522;  Semmes  v.  Hartford  Ins.  Co.,  13 
Wall.  (IT.  S.)  158;  Hanger  v.  Abbott, 
6  Wall.  (U.  S.)  532 ;  Lovett  v.  Corn- 
well,  6  Wend.  369;  People  v.  Bartlett, 
8  Hill  (N.  Y.),  570;  Loomia  v.  Tifft, 
16  Barb.  (N.  Y.)  541. 

'  Pa$t,  ch.  160 ;  Paine  v   Stewart, 
33  Conn.  516,  531. 
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eral  banking/'  and  the  Act  of  March,  1855,  amendatory  thereto, 
no  suit  can  be  maintained  against  a  stockholder  in  any  sach 
bank,  in  his  individual  character,  for  the  payment  of  any 
portion  of  the  regular  notes  issued  by  such  bank,  and  pro- 
tested for  non-payment,  until  it  is  shown  that  the  stocks 
deposited  with  the  Auditor  of  the  State  to  secure  the  redemp- 
tion of  the  circulation  are  first  exhausted,  or  that  the  bank 
is  insolvent.* 

§  3377.  Exhausting^  Squitable  Assets  before  Statutory 
liability.  —  We  have  seen  that  the  sums  due  by  stockholders 
on  account  of  their  stock  subscriptions  are  a  part  of  the 
equitable  assets  of  the  corporation, — that  is,  in  the  contem- 
plation of  courts  of  equity,  they  are  a  part  of  its  capital 
stock.*  The  individual  statutory  liability  of  stockholders  is 
generally  a  superadded  fund  for  the  security  of  creditors. 
Must  the  creditor  exhaust  the  other  equitable  assets  of  the  cor- 
poration before  he  can  proceed  against  this  superadded  fund? 
Must  he  call  in  what  is  due  on  account  of  stock  subscrip- 
tions before  he  can  proceed  against  the  stockholder  to  enforce 
his  individual  statutory  liability?  It  has  been  held  that  he 
need  not,  and  it  is  apprehended  that  this  will  not  be  ques- 
tioned. A  judgment,  an  execution,  and  a  return  of  nvUa  bona 
against  the  corporation  furnish  a  sufficient  foundation  for  a 
preceeding  against  a  stockholder,  under  a  statute  making  him 
liable  for  his  proportionate  share  of  the  debts  of  the  company. 
In  such  a  proceeding,  a  plea  which  alleges  the  existence  of 
choses  in  action,  not  subject  to  garnishment,  in  the  hands  of 
a  receiver  of  the  corporation,  of  equitable  assets,  and  of  an 
uncalled  subscription  for  stock  in  the  hands  of  stockholders, 
is  bad  on  demurrer.*  But  another  court  has  taken  the  view 
that  where  the  stockholder  is  proceeded  against  in  an  action 
at  law  to  enforce  a  statutory  liability,  grounded  upon  the  fact 
that  the  corporation  became  indebted  in  excess  of  its  assets^  it 
is  competent  for  the  stockholder  to  show  in  defense  that  the 
assets  of  the  corporation  in  the  hands  of  a  receiver,  includ- 

>  Tonoey  v.  Bowen,  1  Bisa.  (U.  S.)  «  AnJte,  §  2952. 

SI.  *  Thornton  v.  Lane,  11  Ga.  459, 514. 
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ing  assessments  upon  shares  of  stock  not  jet  paid  up,  ar# 
sufficient  to  meet  its  obligations.^  So,  it  has  been  held,  under 
a  statute,  that  the  receiver  of  a  banking  corporation  could 
not,  before  applying  to  the  satisfaction  of  the  debts  of  the 
corporation  the  assets  in  his  hands,  proceed  to  assess  the 
sereral  shareholders.'  The  decision  appears  to  have  been 
influenced  by  the  terms  of  a  statute,  but  it  is  thought  that 
the  rule  ^ould  be  the  same  under  proper  conceptions  of 
equitable  administration. 

S  8878.  Bzhanstin^  Remedy  asrainst  Other  Judgment 
Debtors  of  Corporation.  —  It  has  been  held  that  where  the 
plaintiff's  judgment  not  only  runs  against  the  corporation, 
but  also  against  others  impleaded  with  the  corporation,  he 
cannot  maintain  a  proceeding  against  a  stockholder  to  seques- 
ter what  is  due  by  him  to  the  corporation,  in  respect  of  his 
unpaid  subscription,  without  first  exhausting  his  remedy 
against  his  judgment  debtors  other  than  the  corporation/ 

§  3370.  Not  Necessary  to  X^xhaost  Indlvidaal  liability 
before    Subjecting  Wbat  is   Dae  on  Sbare  Subscriptions.  — 

The  fact  that  the  creditor  may  have  a  concurrent  remedy  at  law 
against  the  shareholder,  or  against  other  shareholders,  does  not 
necessarily  oust  the  jurisdiction  of  a  court  of  equity  to  subject 
to  the  payment  of  his  debt  what  may  be  due  from  the  share- 
holder to  the  corporation,  as  so  much  unpaid  on  his  share  sub- 
scription. Upon  this  subject  the  Supreme  Court  of  California 
have  lately  quoted  with  approval  the  following  language  of 
the  author  in  a  former  work:  "  The  elemental  rule  of  equity 
jurisprudence  that  a  court  of  this  character  will  deny  its  aid 
to  a  suitor  who  has  an  adequate  remedy  at  law,  except  in  cases 
of  concurrent  jurisdiction,  applies  to  this  subject  only  so  far 
as  that  these  courts  withhold  their  aid  to  a  judgment  creditor 
of  a  corporation  in  respect  of  the  liability  of  shareholders, 

'  Stewart  ••  Lay,  45  Iowa,  604.  «.   e.   24   Pac.   Rep.   48S;  Bnrch  v. 

"  Re  Reciprocity  Bank,  22  N.  Y.  Glover,  1  Wash.  250;  «.  c.  24  Pac.  Rep. 

9,  18.  439;   Burch  v.  Moore,  1  Wash.  249; 

*  Burch  V.  Taylor,  1  Wash.  246;  $.  c.  24  Pac.  Rep.  439. 
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when  there  are  legal  assets  of  the  corporation  within  reach  of 
his  execution.     The  general  rule  is,  that  although  a  creditor 
has  a  concurrent  remedy  against  a  shareholder  at  law,  this 
does  not  oust  the  jurisdiction  of  the  courts  of  equity."  ^  While, 
therefore,  the  rule  obtains  which  has  been  already  stated,  that 
the  creditor  cannot  proceed  against  the  shareholder  until  he 
has   exhausted  his  legal   remedies   against  the  corporation, 
yet  he  can  proceed  against  the  shareholder  in  equity,  to  sub- 
ject to  the  payment  of  his  debt  what  is  due  from  the  share- 
holder as  unpaid  on  his  share  subscription,  without  having 
proceeded  to  charge  the  shareholders  in  respect  of  their  super- 
added statutory  liability,  —  that  is  to  say,  to  exhaust  his  legal 
remedies  against  them.* 

§  3380.  Making'  Demand  upon  the  Corporation  or  Its  Offi- 
cers.—  If  the  liabiUty  of  the  stockholder  is  secondary ,  to  be 
pursued  only  after  the  creditor  has  exhausted  his  remedy 
against  the  corporation,  the  least  that  could  be  expected  of 
him  would  be  to  demand  the  payment  of  his  debt  of  the  offi- 
cers of  the  corporation.  There  are  also  circumstances  under 
which  the  creditor  would  not  be  allowed  to  maintain  an  action 
against  the  corporation,  without  making  a  demand  previous  to 
the  commencement  of  the  action.  This,  under  a  correct 
remedial  system,  would  be  the  case  where  the  creditor  of  a 
bank  sues  for  his  deposit;  for,  although  a  deposit  of  money  in 
a  bank  is  not,  in  a  strict  sense,  a  bailment,  but  creates  the 
relation  of  debtor  and  creditor  between  the  banker  and  the 
depositor,  yet  it  creates  this  relation,  subject  to  an  under- 
standing, implied  from  the  custom  of  business  or  the  practice 


1  Thoinp.'8tockh.,  f  265.  Qaoted 
with  approval  in  Potter  v.  Dear,  95 
Oal.  578,  681.  The  same  principle  is 
Btated  by  Mr.  Morawetz,  where  he 
sajB  that  a  judgment  creditor,  after 
the  return  of  his  execution  nuUa  bcna, 
may  maintain  an  action  to  compel 
the  shareholders  to  contribute  so 
much  of  the  capital  subscribed  by 
them  as  will  be  sufficient  to  satisfy 
the  claims  of  the  plaintiff  and  other 


creditors  who  may  come  in  for  pay- 
ment. Such  a  proceeding  may  be 
maintained,  although  the  creditors 
have  a  statutory  right  to  proceed 
against  the  shareholders  directly  at 
law.  Morawetz  Priv.  Oorp.,  2d  ed., 
^866. 

«  Potter  V.  Dear,  95  Oal.  578; 
Baines  v.  Babcock,  95  Gal.  581 ;  «.  e. 
29  Am.  St.  Bep.  158;  10  Bail.  A  Corp. 
L.  J.  875;  27  Pac.  Bep.  674. 

2441 


3  Thomp.  Corp.  g  3381.]    liability  of  stockholders. 

of  the  particular  bank,  that  the  creditor  will  demand  his 
money  by  presenting  his  check,  his  bank-book,  or  otherwise. 
A  rule  of  procedure,  which  would  enable  him  to  sue  the  bank 
before  his  money  had  been  demanded  in  the  customary  way 
would  be  oppressiye;  though  it  is  believed  that  there  are  such 
rules  in  some  of  the  States,  under  the  operation  of  statutes 
dispensing  with  demand  prior  to  bringing  actions.  But  it  is 
obvious  that,  whether  the  creditor  proceeds  by  action  against 
the  corporation,  or  against  the  stockholder,  circumstances  may 
exist  dispensing  with  the  necessity  of  a  demand,  even  where 
the  general  theory  of  the  law  would  otherwise  require  it.  The 
law  does  not  require  a  party  to  do  a  vain  thing;  and  if  the 
circumstances  are  such  that  the  demand  could  not,  or  obvi- 
ously would  not,  be  complied  with,  there  is  no  good  reason 
why  the  law  should  require  it  to  be  made.  Thus,  a  general 
suspension  by  a  bank,  and  its  failure  to  pay  its  billholders 
generally,  was  held  sufficient  to  enable  a  billholder  to  sue  a 
stockholder  without  making  a  special  demand  of  payment/ 
And  so,  where  a  bank  had  failed  and  closed  its  doors^  it 
was  held  that  the  holder  of  one  of  its  certificates  of  deposit 
might  bring  an  action  under  a  statute  against  one  of  its 
stockholders,  without  first  going  through  the  vain  formality 
of  making  a  demand  upon  the  bank.' 

§  8381.  What  Necessary  to  a  €N>od  Demand.  —  Under  a 
statute  requiring  a  demand  upon  the  corporation  before 
bringing  suit  against  any  stockholder,*  the  demand  must  be 
personally  made  by  some  one  authorized  to  receive  payment, 
so  that  payment  may  be  made  at  once,  unless  it  is  refused  on 
grounds  which  dispense  with  a  proper  demand/  A  demand 
by  letter  will  therefore  be  good  where  the  treasurer  of  the  cor- 
poration informs  the  creditor  that  the  corporation  cannot 
pay,   and  fails   to  expose   property   to   meet  the  debt.*     In 

*  Lane  v,  Morris,  8  Ga.  468.  *  Haynes  v.  Brown,  36  N.  H.  645. 
■  Hodgson  V,  Oheever,  8  Mo.  App,      CJompare  Phelps  v.  Gilchrist,  28  N.  H. 

818.  266. 

•  Rev.  Stat.  N.  Y.  1842,  ch.  146,  *  Connecticut  River  Sav.  Bank  i. 
i  S.    8ee,  also,  Gen.  Stat.  N.  H.  1867,      Fiske,  60  N.  H.  363. 

ch.  136,  4$  1,  2,  3. 
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Another  decision  the  same  court  has  stated  more  explicitly 
that  such  a  demand  should  be  a  request  for  the  immediate 
payment  of  a  liability  fully  due;  made  personally  by  the 
creditor  or  his  authorized  agent,  holding  and  exhibiting,  or 
stating  specifically,  the  character  and  amount  of  such  liability ; 
upon  some  agent  of  the  corporation  shown  by  evidence,  or  by 
law  and  usage  entitled,  and  so  presumed  to  hold  the  funds  of 
the  corporation  for  the  purpose  of  paying,  and  whose  duty  it 
is  to  pay,  such  liability;  at  his  office,  or  other  usual  place  of 
business,  during  business  hours  of  the  day  of  the  demand;  or 
upon  some  agent  of  tbe  corporation,  whose  duty  it  is  to  see 
that  the  debts  of  the  corporation  are  duly  paid,  and  that 
means  are  seasonably  provided  for  and  applied  to  that  pur- 
pose, or  that  a  meeting  of  the  stockholders  is  called  to  pro- 
vide such  means.^  If  we  may  accept  the  analogy  applicable 
in  cases  of  a  demand  by  a  landlord  for  renty  it  will  be  enough 
if  both  parties  understand  that  a  demand  is  made;'  but  it 
has  been  held  that  the  most  formal  demand,  drawn  up  by  the 
attorneys  of  the  creditors,  and  left  with  the  officers  of  the  cor- 
poration  by  a  meisenger  not  authorized  to  receive  payment  at 
the  time,  does  not  comply  with  such  a  statute.'  As  to  the 
place  where  the  demand  should  be  made,  it  has  been  held, — 
under  a  statute  of  Massachusetts  requiring  a  demand,  in  the 
county  in  which  the  corporation  had  its  usual  place  of  busi- 
ness, on  an  execution  against  the  corporation, —  that  evidence 
of  meetings,  and  the  keeping  of  the  official  records  and  books, 
and  of  printed  headings  of  the  corporation,  giving  the  address 
of  the  treasurer  in  that  county,  is  sufficient  to  warrant  a  find- 
ing that  the  corporation  has  a  usual  place  of  business  there.^ 

I  8882.  Notifying     Stockliolder    of    Proceedlnflr     aflrainst 
Corporation.  —  Where  the  view,  spoken  of  elsewhere,*  that  a 

1  Harvey  ••  Ghaae,  8S  N.  H.  272.  64  N.  H.  295;  and  as  to  demands  for 

*  Konris  v.  Morrm,  40  K.  H.  805,  aoeesments,  see  anU,  H  1747,  2931. 

401.    For  a  letter  from  a  stockholder         *  Haynes  v.  Brown,  86  N.  H.  545, 

to  the  treasnrer  of  the  company,  which  564. 

diowed  that  a  demand  had  been  made         *  First  Nat.  Bank  v.  Hingham  Man. 

upon  the  stockholder  for  an  <i88es$merU,  Oo. ,  127  Mass.  568. 

see  Osaipee  Ac  Man.  Co.  v.  Canney,  *  AnU^  (  8849. 
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fummary  remedy  will  lie  against  the  stockholder  without 
notice  and  withoat  yiolating  any  constitutional  right,  was 
taken,  a  proceeding  which  subjected  the  body  and  estate  of  a 
casual  shareholder  in  a  corporation  to  execution  for  the  satis- 
faction of  a  corporate  debt,  without  notice  of  the  suit  against 
the  corporation  and  an  opportunity  to  contest  the  question  of 
his  liability,  fell  into  disfavor  in  Massachusetts,  with  the 
growth  of  manufactories  and  the  consequent  multiplication  of 
corporations.  Accordingly,  we  meet  with  a  statute  in  that 
State  reading:  ''The  person  or  property  of  any  stockholder 
in  a  manufacturing  corporation  shall  not  be  hereafter  taken 
upon  any  execution  issued  against  the  corporation,  unless  the 
summons  in  the  action  was  left  with  said  stockholder/'  ^  This 
statute  did  not  require  any  change  in  the  writ  or  declaration 
from  the  form  previously  in  use  in  suits  against  corporations. 
It  did  not  enable  a  stockholder  to  contest  the  liability,  even 
where  the  corporation  allowed  a  judgment  to  go  against  it  by 
default.  The  statute  simply  gave  the  stockholder  so  sum- 
moned the  right  to  appear  and  be  heard  upon  the  question  of 
his  being  a  member  of  the  corporation,  instead  of  driving  him 
to  test  the  question  in  an  action  of  trespass  against  an  officer 
who  had  levied  on  his  body  or  goods  under  the  former  statute.' 
But  stockholders  summoned  under  this  statute  are  entitled  to 
set  up  a  defense,  the  substance  of  which  is  that  the  real  plain- 
tiff is  another  stockholder,  and  therefore  disabled  from  suing.* 
They  may  show  that  the  plaintiff  took  the  note  sued  on  when 
overdue,  and  without  consideration,  and  that  he  holds  it  for 
the  sole  use  aiid  benefit  of  the  payee,  who  is  a  stockholder  in 
the  corporation,  and  equally  liable  on  it  with  themselves.* 
The  liability  of  a  stockholder,  not  summoned  to  appear  in  con- 
formity with  this  statute,  is  extinguished  by  the  judgment 


1  Stat.  Mass.  1861,  dL  816,  i  1.  moned,  MveraUy  denying  their  lia* 

>  Holyoke  Bank  «.Goodmui  Paper  bility,  were  not  entitled  to  separate 

Man.  Co.,  7  Cnsh.  (Mass.)  576;  Far-  joriee.    Md. 

nuin  V.  Ballard  Yale  Machine  Shop,  *  Oompare  anUf  §  8126. 

12  Cosh.   (Mass.)  607;   Robbins  v.         *  Thayer «. XTnion Tbol  Oo.,  4 Gray 

Justices,  12  Gray  (Mass.),  226.    8ev-  (Mass.),  76. 

oral    stockholders   separately    som- 
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against  the  corporation,  in  which  the  original  cause  of  action 
becomes  merged.  This  was  held,  however,  in  a  case  where  the 
stockholder  had  ceased  to  be  such  a  year  before  the  rendition 
of  the  judgment  against  the  corporation."  Nor  is  the  liability 
of  a  person  as  a  stockholder  established  merely  by  proof  that 
be  was  summoned  in  the  suit  in  which  judgment  was  ren- 
dered against*  the  corporation,  and  failed  to  appear.* 

S  3383.  OlTing  Notice  to  the  Stockholder  of  the  Default  of 
the  Corporation. — Under  a  statute  of  Maine,  providing,  in 
substance,  that  where,  after  demand  of  payment  by  the  cred- 
itor upon  the  corporation,  the  latter  should,  for  the  period  of 
sixty  days,  fail  to  pay  the  debt  or  to  expose  property  from 
which  the  creditor  could  procure  its  satisfaction,  he  should 
have  a  right  of  action  against  its  stockholders,  —  it  is  held 
necessary,  under  the  general  principles  of  law,  for  the  cred- 
iter,  before  he  can  bring  his  action  against  a  stockholder,  to 
notify  the  stockholder  of  the  default  of  the  corporation.' 
The  court  likened  the  position  of  the  stockholder  to  that  of 
a  guarantor,  who,  under  well-settled  principles,  is  entitled  to 
notice  of  the  default  of  the  principal  whose  debt  he  has  guar- 
anteed.^ But  under  a  statute  of  Maine,  similar  to  earlier  stat- 
utes of  Massachusetts  allowing  creditors  of  corporations  to 
have  execution  against  their  stockholders  in  certain  cases,  it 
has  been  held  that  where  an  officer,  having  an  execution 
against  a  corporation,  has  given  a  stockholder  a  notice  of  his 
intention  to  levy  on  his  individual  property,  unless  the  stock- 
holder points  out  to  him  corporate  property  sufficient  to  satisfy 
his  debt^  —  it  is  not  necessary  for  the  creditor  or  the  levying 


*  Handraham  v.  Oheshire  Iron 
Works,  4  Allen  (Mass.),  396;  Mason 
V.  Cheshire  Iron  Works,  4  Allen 
(Mass.),  398. 

>  Mason  v.  Oheshire  Iron  Works, 
4  AUen  (Mass.),  398. 

»  Hicks  «.  Bums,  38  N.  H.  141. 

*  Norton  v.  Eastman,  4  Me.  521, 
525;  Howe  v.  Nickels,  22  Me.  175; 
Babcock  «.  Bryant,  12  Pick.  (Mass.) 
133, 135 ;  Mussey  v.  Rayner,  22  Pick. 


(Mass.)    223;    Sturges    r.    Bobbins, 

7  Mass.  301;  Dyer  v.  Rich,  1  Met. 
(Mass.)  180;  Lent  v.  Padelford,  10 
Mass.  230;  8.  c.  6  Am.  Dec.  119;  Saf- 
lord  t;.  Stevens,  2  Wend.  (N.  Y.)  158; 
Bapelye  v,  Bailey,  3  Oonn.  438;  t.  c. 

8  Am.  Dec.  199;  Dix  v.  Flanders,  1 
N.  H.  246;  Watson  t>. Walker,  23  N.  H. 
471;  Whitton  t>.  Whitton,  38  N.  H. 
127 ;  t.  c.  75  Am.  Dec.  188. 
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officer  to  giyo  a  farther  and  distinct  notice  of  an  intention  to 
oommenoe  an  action  against  the  stockholder  before  it  can  be 
instituted.^ 

§  88M*  Commencing  Action  asrainst  the  Corporation  witt&in 
a  Given  Time. — There  are  statutes,  in  the  nature  of  statutes 
of  limitation,  and  hence  more  fully  considered  under  that 
head,*  which  impose,  as  a  condition  precedent  to  the  right  of 
a  creditor  to  pursue  a  stockholder,  that  he  shall  have  com- 
menced suit  against  the  corporation  within  a  certain  time 
after  the  contracting  of  the  debt, — generally  one  year.'     Such 
a  statute  is  not  complied  with  by  the  commencement  of  a  suit 
for  a  part  of  the  debt.     Accordingly,  where  a  creditor  brought 
an  action  against  a  corporation,  before  a  justice  of  the  peace, 
upon   an   account   for  work   and   labor,  etc.,  amounting   to 
$366.60,  the  complaint  claiming  $200  only  (that  being  the 
extent  of  the  justice's  jurisdiction),  and  no  suit  had  been 
brought  against  the  company  for  the  balance  of  the  account, 
it  was  held,  in  an  action  by  a  creditor  against  a  stockholder, 
that  the  recovery  must  be  limited  to  $200  and  interest.^ 


4 


§  9895.  Call  by  Directors  not  Kecessary  to  Bigrht  of  Action 
by  Creditor.  —  Where  subscriptions  are  payable  upon  call,  the 
creditor  need  not,  as  a  prerequisite  to  his  right  of  action,  have 
tried  to  induce  the  corporation  to  make  a  call.*  Whilst,  as 
already  seen,  the  corporation  cannot  maintain  an  action 
against  the  stockholder  under  most  of  the  contracts  of  sub- 
scription, without  first  making  a  call  and  giving  him  notice 
thereof,*  yet,  when  the  corporation  becomes  insolvent,  it  is 
not  necessary  to  let  in  the  right  of  the  creditor  to  proceed 
against  the  stockholder,  or  against  his  estate,  that  the  call 
should  have  been  made;^  but  in  a  winding-up  proceeding  in 

^  Ingalls  V.  Cole,  47  Me.  530.  *  Thompson  v.  Beno  Sav.  Bank,  19 

>  Post,  i  3768.  Nev.  171 ;  «.  c.  8  Am.  St  Bep.  881. 

•     •  Laws  N.  Y.  1848,  ch.  40,  §  24;  2  •  Ante,  M  1702, 1747. 

B«v.  Stat.  N.  Y.,  5th  ©d.,  663,  §  47.  ^  Where  the  Buhscriber  makes  an 

*  Shellingtott  v.  Rowland,  67  Barb,  assignment  for  the  benefit  of  his  cred- 

(N.  Y.)  14;  «.  c.  affirmed  in  53  N.  Y.  iters,  and  the  corporation   becomes 

371.  insolvent,  a  creditor  oi  the  latter  may 
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equity,  bankruptcy,  or  under  a  voluntary  assignment  for  cred- 
itors, the  court,  or  other  statutory  officer,  will  make  the  neces- 
sary call.* 

§  8886.  Assessing  the    Shareholders   after  Insolvency. — 

As  already  seen,  when  a  corporation  becomes  dissolved, 
either  de  jure  or  de  facto,  and  a  court  of  equity  lays  hold 
of  its  assets  for  the  purpose  of  administering  them  as  a 
trust  fund  for  its  creditors,  the  necessity  of  an  assessment 
by  the  directors  ceases;  but  the  court  itself  will  make  the 
assessment  after  ascertaining  what  assessment  is  necessary 
to  liquidate  its  debts  and  pay  the  costs  of  the  winding-up 
proceeding.'  This  assessment  must  be  made  by  the  court  or 
by  some  officer  authorized  by  statute  to  make  it.  For  instance, 
in  the  winding  up  of  a  national  bank  it  is  ordered  by  the 
Comptroller  of  the  Currency,  under  a  provision  of  the  National 
Currency  Act.*  In  the  absence  of  a  statute  authorizing  a 
receiver  to  make  it,  it  cannot  be  made  by  him;  but  it  is  for 
the  court  to  determine  the  amount  of  the  indebtedness  of  the 
corporation,  and  to  fix  the  percentage  which  will  be  assessed 
against  each  share.^  To  this  end  it  is  necessary,  according 
to  the  ordinary  practice  of  chancery,  that  an  account  should 
be  taken  of  the  assets  and  debts  of  the  corporation,  of  the 
aggregate  amount  unpaid  by  the  stockholders  or  otherwise 
assessable  against  them,  and  of  the  amount  unpaid  or  other- 
wise assessable  against  each  particular  stockholder,  in  order 
that  a  just  and  ratable  assessment  may  be  made  upon  them; 
and  this  necessarily  requires  a  proceeding  in  equity,  or,  under 
the  codes,  a  proceeding  of  that  nature.'  Until  such  an  ac- 
count has  been  taken,  and  an  order  of  the  court  made,  in  the 
nature  of  a  call  upon  the  stockholders,  the  receiver  cannot 

enforce  his  daim  against  the  estate  of         *  Hawkins  v.  Glenn,  181  U.  8.  819 ; 

the  subscriber,  though  no  calls  on  the  ante,  §  2961 ;  po9t,  i  3537. 
subscription  had  been  made  at  the         *  Kennedy    v.   Gibson,    8    Wall, 

time  of  the  assignment.    Samainego  (17.  S.)  498,  605 ;  dictum  in  Sanger  v. 

V.  Stiles  (Aria.),  20  Pac.  Rep.  607.  Upton,  91  TJ.  S.  56,  59. 

*  Poitt  i  8637.  *  Chandler  v.  Keith,  42  Iowa,  99. 

»  Mann  v.  Pentz,  3  N.  Y.  415,  423. 
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maintain  an  action  against  them;'  and  the  same  rule  is 
applicable  where  the  assets  of  the  insolvent  corporation  are 
being  administered  by  an  ctsaignee  under  a  State  insolvent 
law.'  In  such  a  case  the  rule,  after  careful  consideration, 
has  been  said  to  be  this:  That  where  the  total  amount  which 
is  due  and  payable  from  all  the  stockholders  is  not  more  than 
sufficient  to  pay  the  debts  of  the  corporation,  no  previous 
assessment,  either  by  the  directors  or  by  a  court  of  equity, 
is  necessary  as  a  prerequisite  to  the  bringing  of  an  action  at 
law  by  the  assignee  of  the  corporation  against  a  stockholder  for 
his  unpaid  balance.  But  where  the  total  amount  due  by  the 
stockholders  will,  if  collected,  be  much  more  than  sufficient 
to  pay  the  corporate  debts,  either  an  assessment  by  the  direct- 
ors of  the  necessary  amount,  or  an  order  of  a  court  of  equity 
as  a  substitute  for  such  assessment,  is  necessary  as  a  prelimi- 
nary to  the  right  to  sue  at  law.* 

§  8387.  Validity  of  this  Assemment.  —  This  assessment,  in 
order  to  be  yalid,  must  be  equal  and  ratabh.  This,  as  already 
seen,*  is  the  rule  where  the  corporation  itself  makes  the 
assessment,  and  sues  to  enforce  it  while  it  is  a  going  concern; 
and  on  parallel  grounds  of  justice  it  must  be  the  same  where 
a  court  of  equity  makes  the  assessment  for  the  purpose  of 
raising  funds  to  liquidate  the  debts  of  the  corporation. 
Moreover,  on  the  plainest  principles  of  justice,  the  stock- 
holder ought  here,  as  where  the  assessment  is  made  by  the 
directors,  to  have  notice  of  it  before  being  sued  for  not  pay- 
ing  it,  —  though,  on  principles  of  convenience,  the  notice  may 
be,  and  often  is,  given  by  some  form  of  publication^  and  not 
by  direct  personal  notification.*  To  this  principle  there  are 
exceptions  in   Pennsylvania*  and   some   other   States;    but 

*  Mann  tr.  Pentz,  8  N.  Y.  415, 428 ;  Chandler  v,  Keith,  supra. 

>  Boeppler    v.  Menown,    17    Mo.  *  Ante,  $  1721 ;  also  post,  §  2539. 

App.  447.  •  AnU,  i  1756. 

•  Ihid.    To   th6  same   effect,  see  •  Ante,  §§  1749,  1750;  Spellier  Elec- 

Oitizens'  Ac.  Sav.  Bank  v.  Gillespie,  tr>  Time  Co.  v.  Geiger,  147  Pa.  St. 

115  Pa.  St.  564 ;  s.c.9  Atl.  Rep.  73 ;  399 ;  s.  c.  23  Atl.  Rep.  547. 
7  Cent.  Rep.  523. 
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ihey  are  ill-foanded,  unjust,  and  oppreetiTe.^  MoreoTcr,  the 
shares  cannot  be  assessed,  even  for  the  benefit  of  creditors, 
in  plain .  violation  of  the  contract  of  subscription.  But, 
as  already  seen,*  there  is  a  strong  tendency  on  the  part  of 
the  courts,  proceeding  on  general  principles  of  justice,  to 
discharge  conditions  in  contracts  of  subscription  for  shares 
in  regard  of  the  assessability  of  the  subscriber,  -where  it  is 
necessary  to  do  so  in  order  to  liquidate  the  debts  of  the  cor- 
poration after  its  insolvency.  And  even  while  the  company 
continues  to  be  a  going  concern, there  is  a  tendency  to  con- 
strue conditions  restricting  the  power  of  the  company  to 
assess  the  shares,  as  conditions  subsequent,  and  not  as  condi- 
tions precedent;  since  to  construe  them  as  conditions  prece- 
dent might  prevent  the  company  from  raising  the  money  to 
prosecute  its  enterprise,  and  thus  defeat  the  purpose  of  its 
existence.*  Thus,  we  find  a  holding  to  the  effect  that  stipula- 
tions in  a  contract  of  subscription  for  the  shares  of  a  railway 
company,  that  certain  percentages  of  the  subscription  should 
be  paid  at  certain  stages  in  the  progress  of  the  work,  are  not  to 
be  regarded  as  conditions  precedent,  for  the  reason  that  so 
to  hold  might  prevent  the  company  from  raising  the  money  to 
complete  the  work  to  such  stages,  and  so  defeat  the  object 
of  the  incorporation/ 

§  3388.  Tender  of  a  Certificate  not  Kecessary.  —  We  have 
already  seen'  that  the  issuing  of  a  share  certificate  to  a  sub- 
scriber for  shares  is  not  at  all  necessary  to  make  him  a  share- 
holder, the  certificate  being  merely  a  supplementary  evidence 


>  Questions  are  constantly  being 
suggested  by  recent  decisions  concern- 
ing the  validity  of  assessments  against 
shareholders,  both  by  the  directors 
while  the  company  is  a  going  concern, 
and  by  the  courts  in  a  winding-up 
proceeding  after  insolvency.  It  has 
been  ruled  that  it  is  not  a  good  defense 
to  an  assessment  to  raise  money  to 
pay  a  corporate  debt  that  the  debt  was 
uUra  vires,  unless  it  was  ultra  vires  in 


such  a  sense  that  the  corporation 
could  defend  against  its  payment  on 
that  ground.  Taylor  v.  North  Star 
Gold  Mining  Co.,  79  Oal.  285;  s.  c.  21 
Pac.  Rep.  753.    See  arUe,  §  8116. 

■  Ante,  §  3385,  et  seq. 
\     *  Ante,  ^  1842,  et  $eq. 

*  McGinnis  v.  Kortkamp,  24  Mo. 
App.  378. 

•  AnU,  ^  1140. 


154 
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of  his  title,  and  that»in  an  action  by  the  corporation  against 
him  for  assessments  in  respect  of  his  shares  it  is  no  defense 
on  his  part  that  no  certificate  has  been  issued  to  him.^  It 
must  occur  to  every  one,  and  for  reasons  at  least  as  strong, 
that  the  issuing  or  tendering  of  a  share  certificate  to  a  share- 
holder is  not  a  condition  .precedent  to  the  right  to  maintain 
an  action  against  him,  whatever  be  its  form,  by  or  on  behalf 
of  a  creditor  or  creditors  of  the  corporation  for  debts  due  by 
the  corporation. 

'  AnU,  i  1962;  Astoria  Ac.  B.  Co.  «.  Hill,  20  Or.  177;  t.  e.  25  Pac  Bep.  S7f  • 
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against  stockholder. 


S    3392.    Jadgrment    against-  Corporation    Conclusive. — 

Whilst,  as  hereafter  seen/  the  stockholder  is  denied  the  privi- 
lege  of  appearing  and  contesting  the  merits  of  a  suit  against 
the  corporation,  although  he  may  he  ultimately  liable  in  re- 
spect of  the  judgment  therein  rendered,  yet  when  a  j  udgment  is 
rendered  against  the  corporation,  it  establishes,  as  conclusively 


^  Post,  §^  3504,  4476,  et  uq. 
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as  any  judgment  can  establish,  the  matter  in  litigation,  the  lia- 
bility of  the  corporation  to  pay  the  debt.  Like  any  other 
judgment,  it  may  be  impeached  for  fraud,  or  for  want  of  juris- 
diction, by  a  party  entitled  to  question  it,  but  it  cannot  be 
assailed  collaterally  by  a  stockholder  for  any  other  cause,  when 
sought  to  be  charged  in  respect  of  it.  It  is  valid  until  reversed 
in  a  direct  proceeding,  and  concludes  the  stockholder^  who  is 
in  privity  with  the  corporation.* 

§  3393.  Theory  and  Bxtent   of  This  I>octrine. — All    the 

foregoing  cases  imply  that  the  stockholder  is  in  privity  with  the 
corporation  —  a  part  of  it,  so  to  speak  —  and  bound  by  the 
judgment  against  it  by  representation.  They  proceed  upon 
the  view  that  it  is  quite  unnecessary  to  the  conclusiveness  of 
the  judgment  as  established,  for  the  purpose  of  charging  him 
with  the  indebtedness  of  the  corporation,  that  he  have  had 
notice  and  an  opportunity  to  defend  in  that  action:  the  law  is, 


'  Merrill  t;.  Suffolk  Bank,  81  Me. 
57;  «.  c.  50  Am.  Dec.  649;  Came  v. 
Brigham,  89  Me.  35;  Milliken  v. 
Whitehouse,  49  Me.  527,  529;  Slee  v. 
Bloom,  20  Jolms.  (N.  Y.)  669;  Mobs 
V.  Oakley,  2  HiU  (N.  Y.),  265;  Bel- 
mont V,  Coleman,  1  Boaw.  (N.  Y.) 
188 ;  DonwKMTth  i;.  Coolbaugh,  5  Iowa, 
800;  Wilson  v.  Pittsburgh  <Sec.  Coal 
Co.,  43  Pa.  St.  424;  Grund  i;.  Tucker, 
5  Kan.  70;  Gaskill  v.  Dudley,  6  Met. 
(Mass.)  546;  ».  c.  89  Am.  Dec.  750; 
MUler  V.  White,  57  Barb.  (N.  Y.)  504; 
8  Abb.  Pr.  (n.  s.)  (N.  Y.)  46;  Thayer 
i;.  New  England  <&c.  Co.,  108  Mass. 
523 ;  Conklin  i;.  Furman,  8  Abb.  Pr. 
(N.  B.)  (N.  Y.)  161;  Corset;.  Sanford, 
14  Iowa,  285;  Stutz  v.  Handley,"  7 
Kail.  &  Corp.  L.  J.  407;  «.  e.  41  Fed. 
Bep.  531;  Howard  v.  Glenn,  85  Ga. 
238;  «.  c.  21  Am.  St.  Bep.  156;  11 
S.  £.  Rep.  610;  Glenn  v.  Liggett,  135 
U.  S.  533;  t.  e.  8  Rail.  A  Corp.  L.  J. 
52;  10  Sup.  Ct.  Rep.  867;  Baines  v. 
Story,  80  Pac.  Rep.  777;  Heggie  v. 
People's  Building  &c.  Asso.,  107  N.  O. 
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681 ;  9  Rail.  &  Corp.  L.  J.  71 ;  82  Am. 
&  £ng.  Corp.  Cas.  605;  12  S.  E.  Rep. 
275  (in  principle);  Barron  v*  Paine, 
83  Me.  312;  «.  c  22  Atl.  Rep.  218; 
Peddell  t>.  Gwyn,  1  Hurl.  A  N.  590; 
Bradley  v.  Eyre,  11  Mees.  A  W.  482; 
Fowler  v.  Rickerby ,  2  Man.  &  Gr.  760 ; 
Chicago  <&c.  Bridge  Co.  v,  Anglo- 
American  Packing  Ac.  Co.,  46  Fed. 
Rep.  584 ;  Cleveland  Rail.  Mill  Co.  «. 
Crawford,  9  Rail.  A  Corp.  L.  J.  171. 
Contra,  Moss  «•  McCullough,  5  Hill 
(N.  Y.),  181;  Strong  v.  Wheaton,  38 
Barb.  (N.  Y.)  616;  Miller  v.  White, 
50  N.  Y.  137 ;  McMahon  v.  Macy,  51 
N.  Y.  155.  See  Moss  v.  Averell,  10 
N.  Y.  449;  Belmont  «.  Coleman,  21 
N.  Y.  96;  s.  e.  1  Bosw.  (N.  Y.)  188; 
Hampson  v.  Wears,  4  Iowa,  18;  «.  c. 
66  Am.  Dec.  116.  And  post,  §i  8897, 
3399;  Lawyer  v.  Rosebrook,  48  Hun 
(N.  Y.),  453;  $.  c.  16  N.  Y.  St.  Rep. 
316;  Baines  v.  Babcock,  95  Cal.  581; 
«.  c.  29  Am.  St.  Bep.  158;  80  Pac. 
Rep.  776. 
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that  he  is  bound  without  other  notice  than  that  which  he  has 
had  bj  representation  through  the  corporation.^  One  court 
has  gone  further,  and  held  that  the  judgment  against  the  cor- 
poration is  ordinarily  conclusive  evidence,  not  only  of  the 
fact  that  the  corporation  was  debtor  to  the  plaintiff  in  the 
amount  of  the  recovery,  but  also  of  the  fact  of  the  existence  of 
the  corporation;  and  that  such  a  judgment,  whether  given  in 
an  action  ex  contractu  or  ex  delicto,  is  an  indebtedness  of  the 
corporation,  for  which  a  stockholder  is  liable  to  the  amount 
due  on  his  stock.'  Somewhat  in  line  with  this  is  a  case  in 
Missouri,  where  the  court  held  that,  for  the  purposes  of  a 
motion  for  an  execution  against  a  stockholder  under  a  statute 
of  that  State,  &  judgment  against  the  company  is  pre8umptiv6 
evidence  of  its  corporate  existence  at  the  time  the  judgment 
was  rendered,  and  hence,  that  if  the  stockholder  would  resist 
his  liability,  as  such,  on  the  ground  of  irregularity  or  defect 
in  the  organization  of  the  company,  he  must  make  proof  of 
such  irregularity  or  defect.*  The  propriety  of  the  rule  that 
the  recovery  by  the  creditor  of  a  judgment  against  the  cor- 
poration conclusively  establishes  his  debt  for  the  purpose  of 
charging  the  shareholder,  in  the  absence  of  fraud  or  collusion, 
is  seen  when  we  recur  to  the  correlative  rule  that  a  judgment, 
execution,  and  return  of  nvila  bona  are  the  evidence  which  the 
law  in  general  requires  of  the  fact  of  the  creditor  having 
exhausted  his  remedies  against  the  corporation,  before  allow- 
ing him  to  proceed  against  the  shareholder,  which  often 
affords  conclusive  proof  of  that  fact^ 


^  Glenn  v.  Springs,  28  Fed.  Rep. 
494;  PoweU  v.  Oregonian  B.  Go., 
3  L.  B.  A.  201;  i.  e.  6  Bail,  dc  Oorp. 
L.  J.  2S;  88  Fed.  Bep.  187 ;  Mason  «. 
Fo]oe,dOGa.  09. 

'  PoweU  V.  Or^onian  B*  Oo«, 
iupra, 

*  SchaeffeT  «•  Miasouzi  Ac.  Ins. 
Co.,  46  Mo.  248. 

*  AnUf  ii  3357,  8363.  The  analo- 
gous rule  in  regard  to  the  liability  of 
the  inkabitarUs  of  New  England  towns, 


inyolving  the  theory  that  they  are,  in 
a  sense,  parties  to  actions  against  the 
town,  and  bound  by  the  judgment 
against  it,  and  liable  to  execution 
tmder  that  judgment, — j^^ints  to  the 
possible  origin  of  the  rule,  as  estab- 
lished in  America.  See  and  compare 
Gasldll  V.  Dudley,  6  Met.  (Mass.) 
546;  ».  c.  39  Am.  Dec.  750;  Thayer  v. 
New  England  Lithographic  Oo.,  108 
Mass.  528 ;  Brewer  v.  New  Gloucester, 
14  Mass.  216;  Sutton  v.  Cole,  8  Mass. 
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§  3394.  Application  of  the  Bole.  —  Thus,  the  mere  fact  that 
the  account  annexed  to  the  declaration  bore  date  three  days  before 
the  corporation  first  elected  its  officers,  and  consequently  before  it 
was  in  existence  as  a  corporation,  was  not  sufficient  to  rebut  the 
evidence  of  liability  afforded  by  the  judgment  itself/  Neither  could 
a  stockholder,  when  sued  on  a  judgment  obtained  by  default  against 
the  corporation,  dispute  that  the  person  who  signed,  as  treasurer  of 
the  corporation,  the  note  on  which  such  judgment  was  obtained,  was 
in  fact  the  treasurer,  —  the  evidence  showing  that  he  acted  as  such.' 
Nor  would  he  be  heard  to  show  that  the  indebtedness  for  which  the 
judgment  was  rendered  against  the  company  was  a  liability  of  the 
president  of  the  company,  and  not  of  the  company  itself/ 

§  3395.  Theory  of  This  Rule:  Privity  of  Stockholder 
With  the  Corporation. —  The  theory  of  this  rule  is,  that  the 
stockholder  is  so  far  an  integral  part  of  the  corporation  as  to 
be  privy  to  the  proceedings  against  it,  and  bound  by  repre- 
sentation/ "  The  corporation,"  says  Davis,  J.,  "  represents 
the  share-owners  in  defending  actions  involving  the  rights  and 
obligations  of  the  corporation,  and,  in  the  absence  of  fraud 
or  collusion,  binds  them;  and  individual  stockholders  cannot 
assert  or  defend  the  rights  of  the  corporation/'*  The  rule 
does  not  rest  upon  the  presumption  of  notice  as  much  as  upon 
the  theory  that  the  stockholder,  by  joining  an  artificial  body, 
which  may  be  impleaded  in  its  artificial  name,  has  impliedly 
agreed  to  be  bound  by  any  judgment  recovered  against  it  in 
a  case  before  any  court  of  competent  jurisdiction,  in  which  it 
has  been  so  impleaded.  As  elsewhere  seen,"  it  is  by  no  means 
a  universal  principle  that  notice  to  the  corporation  is  notice 


96;  Odiome  v.  Wade,  8  Pick.  (Mass.) 
518;  Lufkin  v.  Haskell,  3  Pick. 
(Mass.)  356;  Merchants'  Bank  «• 
Cook,  4  Pick.  (Mass.)  405. 

^  Hawes  v.  Anglo-Saxon  Co.,  101 
Mass.  385,  897. 

•  Milliken  v.  Whitehouse,  49  Me. 
572. 

*  Donworth  «.  Ooolbaugh,  5  Iowa, 
300. 

«  Hawkins  v.  Glenn,  131 U.  S.  819; 
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Lewis  V.  Glenn,  84  Va.  947;  i.  c.  6 
8.  E.  Rep.  866 ;  Glenn  v.  Liggett,  135 
v.  S.  533 ;  Sanger  v.Upton,  91 U.  8. 56, 
58;  Glenn  V.Williams,  60  Md.  93, 116; 
Hamilton  v.  Glenn,  85  Va.  901 ;  t.  c. 
19  S.  E.  Rep.  129 ;  post,  §  8499. 

*  Heggiev.  People's  Building  Asso., 
107  N.  O.  581,  590.  The  well-known 
exception  to  this  rule  will  be  considered 
in  a  future  title :  Poit,  $  3504. 

•  ArUe,  i  1081 ;  pott,  §  5234. 
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to  the  stockholder;  and  yet  there  are  cases  in  which,  accord- 
ing to  judicial  holdings,  the  stockholders  of  a  corporation 
are  charged  with  the  knowledge  of  the  facts  disclosed  hy  the 
corporate  records,  and  by  the  public  statutes  of  the  State 
relating  to  a  mortgage  of  the  corporate  assets;  and  where  such 
means  of  knowledge  are  open  to  a  stockholder,  and  he  does 
not  avail  himself  of  them,  the  principle^  applies  to  him  that 
negligent  or  willful  ignorance  carries  with  it,  in  equity,  the 
same  consequences  as  actual  knowledge.' 

§  3S0S.  Conflicting  Decisions  in  Kew  York. — Decisions  in 
the  State  of  New  York  on  this  question  leave  the  subject  in  a  very 
unsatisfactory  condition,  so  far  as  they  relate  to  the  original  liability 
of  the  stockholder  as  a  partnevj  which,  as  already  seen,'  is  the  lia- 
bility imposed  (or  rather  left)  on  the  stockholders  of  various  corpora* 
tions  by  statutes  in  that  State.  In  respect  of  this  species  of  liability, 
the  last  decision  in  that  State  which  has  fallen  under  the  writer*B 
notice  was  pronounced  by  the  late  Commission  of  Appeals.  It  pre- 
sents a  conflict  of  opinion  among  the  members  of  the  commission, 
four  of  them  holding  that,  in  an  action  to  charge  stockholders  for 
the  debts  of  the  corporation,  a  judgment  against  the  corporation  is 
neither  conclusive  nor  prima  facie  evidence  of  the  existence  of  the 
debt  against  the  company,  and  three  of  them  dissenting.*  Contem- 
poraneously with  this  decision  of  the  Commission  of  Appeals,  the 
Court  of  Appeals  held  that  in  an  action  to  charge  the  trustees  of  a 
manufacturing  corporation,  under  a  statute,  with  a  debt  of  the  cor- 
poration, for  failing  to  file  and  publish  an  annual  report,  proof  of  the 
recovery  of  a  judgment  against  the  corporation  for  the  debt  was 


^  See  Le  Neve  v.  Le  Neve,  2  Lead. 
Gas.  Eq.  21 ;  Stephenson  v.  Smith,  7 
Mo.  610,  617. 

*  Kitchen  v,  St.  Louis  &c  B.  Co., 
ae  Mo.  224,  205. 

*  Ante,  i  8072,  et  uq, 

*  McMahom  v.  Macy,  61  N.  Y.  155, 
162,  where  the  cases  are  reviewed  by 
Qray,  Com.  See,  also.  Moss  v.  Mc- 
CnUough,  5  Hm  (N.  T.),  181 ;  Wheel- 
er «.  Mmer,  24  Hun  (N.  Y.),  541; 
Lawyer  «•  BoBebrook,  48  Hun  (N.  Y.)i 


458;  Conantv.  Van  Shaick,  24  Barb. 
(N.  Y.)  87.  Compare  Atcherson  t>. 
Troy  Ac.  B.  Co.,  6  Abb.  Pr.  (n.  b.) 
(N.  Y.)  829;  t.  c.  1  Abb.  App.  Dec. 
18;  Slee  v.  Bloom,  20  Johns.  (N.  Y.) 
669,  684;  Moss  v.  Oakley,  2  Hill 
(N.  Y.),  265,  267;  Moss  v.  McOul- 
lough  (2d  appeal),  7  Barb.  (N.  Y.) 
279,  296;  Belmont  v.  Ooleman,  21 
N.  Y.  96;  Strong  i;.  Wheaton,  88 
Barb.  (N.  Y.)  616,  621;  Jackson  v. 
Griswold,  4  Hill  (N.  Y.),  522,  529. 
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neither  conclusiTe  nor  prima  facie  eridenee  of  its  Talidity/  But 
it  is  the  duty  of  the  trustees  to  defend  the  action  for  the  corporation, 
the  common  sense  of  the  rule  which  requires  the  creditor  to  estab- 
lish his  debt  a  second  time,  in  order  to  charge  the  trustees  person* 
ally,  does  not  strikingly  appear.*  Under  the  present  rule  in  New 
York,  it  has  been  held  that  to  entitle  a  person  suing  for  a  debt  due 
for  work  and  labor  to  recover,  he  must  prove,  not  only  the  existence 
of  the  corporation,  the  recovery  of  a  judgment  against  it,  the  issuing 
and  return  of  an  execution  unsatisfied,  in  whole  or  in  part,  but  also 
the  performance  of  labor  to  some  amount,  and  that  the  defendants 
are  stockholders.* 


§  3397.  New  York  Bole  Different  In  Respect  of  liability 
for  Unpaid  Shares:  Judgment  Prima  Facie  £Yidence  against 
Stockliolder* — Distinguishing  the  cases  cited  in  the  two  preceding 
sections  on  the  ground  that  the  liability  declared  by  the  statute! 
there  under  consideration  was  peiialj^  the  Court  of  Appeals  of  New 
York  hold  that  where  the  proceeding  is  brought  by  a  judgment 
creditor  of  a  corporation  to  reach  assets  of  the  corporation  which, 
have  been  divided  among  the  stockholders,  the  judgment  against 
the  corporation  is  at  least  prima  facie  eWdenee  of  the  liability  of  the 
stockholder/  In  a  subsequent  case  in  the  same  court,  where  the 
proceeding  was  to  charge  a  stockholder  of  a  raUway  company  with 
the  dovMe  liability  imposed  by  the  statute  of  that  State,*  the  court 
upheld  the  same  principle  so  far  as  to  hold  that  the  judgment 
against  the  corporation  was  competent  evidence  of  the  status  of  the 
plaintifif  as  a  creditor  of  the  company  and  of  the  amount  due  him; 
but  the  court  did  not  hold  that  it  was  conclusive  evidence.'' 

§  8398.  Where  the  Action  is  against  Trustees  to  Enforce 
a  Personal  Uahility  for  Failing  to  File  Reports.  —  Upholding 


^  Laws  N.  T.  1848,  p.  57,  «  12;  1 
Rev.  Stat.,  5th  ed.,  661,  f  S5. 

•  Miller  •.  White,  50  N.  Y.  187, 
reversing  i.  e.  10  Abb.  Pr.  (k.  s.) 
(N.  Y.)  385;  59  Barb.  (N.  Y.)  484. 
Compare  Jones  «.  Barlow,  62  N.  Y. 
202,  207. 

*  Strong  V.  Wheaton,  88  Barh» 
(N.  Y.)  616. 

«  See  ante^  i  3018. 
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•  Hastings  v.  Drew,  76  N.  Y.  9l 

•  N.  Y.  Laws  1850,  ch.  240,  m 
amended  by  Id.  1854,  ch.  282. 

^  Stephens  v.  Fox,  83  N.  Y.  818; 
affirming  t.  «.  17  Hun  (N.  Y.>,  435. 
Compare  Grand  Rapide  Say.  Bank  ew 
Warren,  52  Mich.  561;  Chase  ti.  Ocuc^ 
tie,  113  U.  8.  452,  458;  and  Flash  «. 
Conn,   109  U.S.  871. 
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the  untenable  distinction  between  penal  and  remedial  statutes, 
the  Supreme  Court  of  the  United  States  applied  the  same  prin- 
ciple in  a  case  where  it  was  sought  to  charge  the  trustees  of  a 
manufacturing  company  ,under  the  statute  of  New  York/ with 
a  personal  liability  for  failing  to  file  reports  of  the  capital  and 
debts  of  the  company.  The  court  held,  on  the  authority  of 
many  decisions  of  the  Court  of  Appeals  of  New  York,  that 
the  statute  is  pencd  in  its  character,  and  must  be  construed  with 
great  strictness  against  those  who  are  sought  to  be  subjected 
to  its  liabilities/  and  they  concluded  that  the  fact  upon  which 
the  liability  depends  must  be  strictly  proved;  consequently 
that  the  judgment  against  the  corporation  is  not  even  prima 
facie  evidence  of  the  debt  as  against  the  defendants.*  This 
decision  is  quite  in  conformity  with  the  holdings  of  the  Court 
of  Appeals  of  New  York  in  the  cases  already  cited/  and  with 
the  dictum  of  the  same  court  in  a  celebrated  case  where  the 
proceeding  was  to  enforce  the  same  species  of  liability:  ''The 
debt  must  be  proved  by  evidence  competent  against  the  defend' 
ants.  The  facts  upon  which  the  debt  is  founded  must  be 
proved.  The  naked  admissions  of  the  corporation, or  judg- 
ment against  the  corporation,  are  not  evidence  against  the 
trustees.  They  are  res  inter  alios  acta;  but  when  facts  are 
proved  which  would  establish  the  existence  of  a  debt  against 
the  corporation,  the  liability  of  the  trustees  for  the  debt  follows 
upon  the  proof  of  the  other  facts  upon  which  the  liability  is 
made  by  statute  to  depend/'*  But  there  is  no  sense  in  the  rule 
which  makes  the  stockholders  liable,  in  a  proceeding  to  enforce 


>  N.  T.  Act  of  Feb.  17,  1848,  f  12, 
as  amended  by  Act  of  Jane  7, 1876. 

*  Oiting  Merchants'  Bank  v.  Bliss, 
85  N.  Y.  412;  Wilea  v.  Suydam,  64 
N.  T.  173;  Easterly  v.  Barber,  66 
N.  Y.  252;  Knox  v.  Baldwin,  SON.  Y. 
610;  Veeder  v.  Baker,  83  N.  Y.  156; 
Pier  v.  George,  86  N.  Y.  613 ;  Stokes 
f .  Stickney,  96  N.  Y.  323 ;  Bmoe  v. 
Piatt,  80  N.  Y.  879;  Qarrison  v.  Howe, 
17  N.  Y.  468;  MiUer  v.  White,  60 
N.  Y.  137 ;  Whitney  Anna  Oo.  «.  Bar- 


low, 68  N.  Y.  62;  i.  c.  20  Am.  Rep. 
604.  Other  cases  on  the  same  rule  of 
construction  are :  Steam-Engine  Ca  v. 
Hubbard,  101  U.  S.  188;  Flash  v. 
Oonn,  109U.  S.  371. 

>  Ohase  «.  Curtis,  113  U.  8.  462. 

*•  Supra^  note  2.  Compare  post, 
i^  4164,  4165. 

»  Whitney  Arms  Oo.  v.  Barlow,  63 
N.  Y.  62,  72;  f.  e.  20  Am.  Bep.  504, 
per  Allen,  J. 
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against  them  a  superadded  double  liability  for  the  debts  of  the 
corporation,  previous  to  a  judgment  obtained  against  it/  and 
which  exonerates  the  trustees  from  the  operation  of  the  same 
rule  in  a  proceeding  to  enforce  an  individual  liability  against 
them.  Nor  should  the  fact  that  their  liability  grows  out  of 
their  failure  or  refusal  to  obey  a  provision  of  the  statute  law 
of  the  State,  founded  in  public  policy,  place  them  in  a  better 
position  than  the  stockholders  who  are  not  guilty  of  any  per- 
sonal wrong.  Such  decisions  involve  an  impudent  assumption 
on  the  part  of  the  judicial  courts  of  a  power  to  repeal  useful 
and  beneficial  public  statutes,  by  refusing  to  execute  them. 
Moreover,  the  stockholders  are  often  scattered,  living  in  other 
States  and  even  in  foreign  countries.  In  many  cases  they 
never  know  what  actions  are  being  prosecuted  against  the 
corporation  in  the  different  jurisdictions  in  which  service  of 
process  can  be  obtained  against  it.  On  the  contrary,  the  trus- 
tees are,  for  practical  purposes,  the  corporation  itself.  They  are 
its  managers.  It  is  their  duty  to  defend  actions  which  are 
brought  against  it  on  unfounded  demands,  and  a  failure  to 
perform  this  duty  is  a  breach  of  their  trust.  When,  there- 
fore, a  judgment  is  obtained  against  the  corporation,  it  is,  in 
substance  and  in  sense,  obtained  against  them;  and  conse- 
quently, in  a  subsequent  proceeding  to  charge  them  person- 
ally for  the  debt  thereby  established,  there  is  no  sense  —  none 
whatever  —  in  compelling  the  judgment  creditor  to  prove  his 
demand  a  second  time.  Such  decisions  are  mere  judicial 
fetish. 

§  8390.  Doctrine  that  a  Judgrment  agrainst  the  Corpora- 
tion is  Prima  Facie  Evidence  of  the  Debt  in  a  Proceedingr 
agrainst  the  Stockholder. — This  brings  us  to  the  consideration 
of  a  large  number  of  holdings,  chiefly  in  New  York,  to  the 
effect  that,  in  an  action  against  a  stockholder  individually  lia- 
ble for  the  debts  of  a  corporation,  for  the  recovery  of  a  debt 
contracted  by  the  company,  a  judgment  previously  recovered 
against  the  corporation  on  the  same  demand  is  prima  facie  evi- 

^  Rule  of  the  precedin^^  and  of  the  next  section. 
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dence  of  a  debt  against  the  defendant^  subject  to  be  impeached 
for  collusion  or  mistake.^  What  these  holdings  mean  in  using 
the  expression  *^ prima  facie  evidence"  is  not  very  clear.  In  one 
of  them  it  is  said  that  the  judgment  is  subject  to  be  impeached 
for  collusion  or  mistake.'  Another  of  them  holds  that  the 
judgment  is  competent  evidence  against  the  stockholder  of  the 
$tatu8  of  the  plaintiff  as  a  creditor  of  the  corporation,  and  of 
the  amount  due  him;*  but  this  does  not  explain  to  what 
extent  impeaching  evidence  will  be  let  in.  In  the  case  last 
cited,  Rapallo,  J.,  says:  "A  judgment  against  the  corporation, 
being  the  highest  evidence  against  it,  should  be  as  effectual  to 
pass  its  title  to  the  fund  in  question  as  a  deed  or  any  other 
form  of  transfer."*  Another  case  is  to  the  effect  that  the 
judgment  is  prima  facie  evidence  of  the  debt  against  the  stock- 
holder, except  in  the  case  of  fraud  or  collusion.*  But  this 
allows  the  same  conclusiveness  which  attends  every  judgment, 
and  no  more;  for  every  judgment  may  be  impeached  in  equity 
for  fraud  or  collusion  in  its  concoction.  In  another  case,  in 
one  of  the  subordinate  courts  of  New  York,  it  is  reasoned 
that  the  stockholder  may  question  the  judgment  in  any  way, 
or  "upon  any  ground  showing  illegality  or  error.*  In  another 
case  in  such  a  court  a  judgment  had  been  rendered  against  a 
corporation  as  the  acceptor  of  a  draft,  execution  had  been 
issued  thereon  and  returned  nvila  bona,  and  proceedings  were 
instituted  to  enforce  satisfaction  from  a  stockholder.  The 
court  held  that  the  judgment  was  prima  facie  evidence  that  the 
draft  was  properly  drawn  and  accepted  by  a  duly  authorized 
officer  of  the  company.'    It  would  seem  from  these  citations 


1  Moes  V.  Averell,  10  N.  Y.  449; 
Mom  v.  McOullougb,  7  Barb.  (N.  T.) 
279;  Bebnont  v.  Coleman,  21  N.  T. 
96;  aflBLrming  «.  e.  1  Bobw.  (N.  Y.) 
188;  Hongbland  v.  Bell,  36  Barb. 
(N.  Y.)  67 ;  Gone  v.  Sanford,  14  Iowa, 
235;  Squires  v.  Brown,  22  How.  Pr. 
(N.  Y.)  36;  Grand  v.  Tucker,  6  Kan. 
70;  Hastings  v.  Drew,  76  N.  Y.  9; 
6chae£Fer  v^  Missouri  dec.  Ins.  Co.,  46 
Mo.  246. 


"  Moss  V.  Averell,  10  N.  Y.  449. 

*  Stephens  v.  Fox,  83  N.  Y.  313; 
affirming  «.  c.  17  Hun  (N.  Y.),  435. 

*  Ibid. 

*  Moss   V.  McCullougb,    7    Barb. 
(N.  Y.)  279. 

*  Belmont  v,  Coleman,  1   Bosw. 
(N.  Y.)  188. 

'  Hoagland  v.  Bell,  36  Barb.  (N.  Y.) 
57. 
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that  the  New  York  courts  use  the  expression ,  *' prima  facie  eni- 
dence^^  in  a  yery  inartificial  sense.  Ptima  fojcit  widenee  is 
understood  to  be  such  evidence  as,  if  believed  by  the  trier  or 
triers  of  the  fact,  entitles  the  party  producing  it  to  a  yerdict 
and  judgment,  unless  it  is  overcome  by  countervailing  evi- 
dence.  This  is  the  sense  in  which  the  judges  use  it  in  actions 
for  damages  for  negligence,  and  in  many  other  cases.  It 
would  seem  that,  in  the  theory  of  most  of  the  above  cases,  the 
judgment  against  the  corporation  is  concluBive  against  the 
stockholder,  unless  it  is  impeached  by  him  for  collusion  ox 
fraud. 

§  8400.  Snbject  to  be  Impeached  for  Gollosion  or 
Fraud*  —  All  judgments  are  subject  to  be  impeached  in 
equity,  by  a  direct  proceeding  to  that  end,  where  they  have 
been  procured  by  fraud  or  collusion.  "A  judgment  obtained 
by  fraud  or  collusion/'  says  Sir  Nathaniel  Liudley,  ''is  al- 
ways  impeachable  by  innocent  parties  affected  by  it;  and 
however  high  the  tribunal  in  which  the  judgment  has  been 
pronounced  may  be,  its  invalidity  on  the  ground  of  fraud 
may  be  examined  by  any  inferior  court  which  may  happen 
to  be  called  upon  to  give  effect  to  it."  *  "  If,  therefore,"  the 
learned  author  continues, "  a  shareholder  is  proceeded  against 
upon  a  judgment  obtained  by  fraud  on  the  part  of  the 
creditor,  the  judgment  may  be  impeached;  and  it  seems  that 
the  shareholder  may  at  his  option  either  apply  to  the  court 
in  which  the  judgment  was  obtained  to  have  it  set  aside,  or 
rely  on  the  fraud  as  a  defense  to  a  scire  facias,  or  to  an  appli* 
cation  for  leave  to  issue  execution  as  the  case  may  be.''' 
Under  the  modern  American  codes  of  procedure  where 
equitiible  defenses  are  allowed  in  actions  at  law,  no  reason  is 


^  Lmd.  Oomp.  Law,  5th  ed.,  283; 
citing  8hedden  v.  Patrick,  1  Macq. 
H.  L.  (So.  )  535;  Dacheas  of  EingB- 
ton'8  caae,  8  Smith's  Lead.  Oas.,  9th 
ed.,  and  note  to  the  same  1998. 

'  Ibid»;  citing  Dodgson  v,  Scott,  2 
Ex.  457;  Edwards  v.  Kilkenny  Go.,  2 
Com.  B.  (n.  s.)  397 ;  Philipson  v.  Egre- 
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mont,  6  Ad.  ft  El.  (n.  0.)  587;  Bosan-* 
qnet  v.  Graham,  6  Ad.  ft  El.  (n.  b.) 
601,  note;  Green  v.  Nixon,  23  Beav. 
530.  The  first  two  of  these  cases,  and 
Harvey  v,  Scott,  11  Ad.  ft  El.  (w.  s.) 
92,  show  that  it  is  not  proper  to  raise 
the  question  of  fraud  upon  a  motion 
for  leave  to  issue  a  icire  facias. 
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perceived  why  a  defendanti  sued  upon  a  judgment,  who  was 
not  in  strictness  a  party  to  the  record  in  which  the  judgment 
was  rendered,  should  not  he  allowed  to  set  up,  as  a  reason 
why  it  should  not  he  enforced  against  him,  that  it  was  pro- 
cured to  be  rendered  by  collusion  and  fraud.  Such  was  the 
view  taken  in  a  Federal  case  where  the  creditor  of  the  cor- 
poration had  exclusive  control  of  its  management  and  elected 
its  board  of  directors.  He  brought  a  collusive  suit,  which 
was  defended  only  formally  by  one  of  the  directors  of  his 
own  creation,  and  obtained  judgment  for  a  large  amount: 
He  then  sued  a  county  in  equity  to  have  the  amount  due 
from  the  county  to  the  corporation  on  an  unpaid  subscrip- 
tion to  its  stock  applied  on  his  judgment.  The  county  was 
not  a  party  to  the  suit  against  the  corporation  in  which  the 
debt  was  established.  It  was  held  that  the  county  could  be 
heard  upon  the  question  of  the  amount  of  the  true  indebted- 
ness of  the  corporation  to  the  plaintiff,  notwithstanding  the 
judgment;  and  also  that  plaintiff,  being  himself  a  stock- 
holder, must,  as  such,  contribute  to  the  payment  of  the  debt 
of  the  corporation  to  him.^ 

§  3401.  Conclusiveness    of   Judgrments    by   Defanlt.  —  In 

the  absence  of  fraud,  a  judgment  against  the  corporation  by 
defavlt  is  as  conclusive  as  a  judgment  in  an  action  which  has 
been  defended.* 

§  S402.  Goingr   behind  the   Judgment  where  the   Stock- 
holder is  Liable  only  for  ^  Particular  Class  of  Debts. — If  the 

stockholder  is  made  liable  only  for  a  particular  class  of  debts, 
or  only  for  debts  due  to  a  particular  class  of  persons,  then  it 
is  necessary,  under  either  of  the  foregoing  rules,  to  go  behind 
the  judgment  so  far  as  to  prove  that  the  debt  then  recovered 
upon  belonged  to  the  class  embraced  in  the  statute.  It  has 
been  so  held  under  a  statute  making  the  stockholders  of  a 
railway  company  jointly  and  severally  liable  for  moneys  due 

^  Biflsit  «.  Kentncky  River  Nav.      8ee,  also,  Ex  parte  Chorley,  L.  R.  11 
Co.,  15  Fed.  Rep.  853.  Eq.  157, 

*  Green  v,  Nixon,  23  Beay.  530. 
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by  the  corporation  to  their  $ervani$  for  their  wages}  So,  where 
the  statute  made  the  stockholder  liable  for  aU  debts  except  IcfanSf 
the  stockholder  could,  after  judgment  against  the  company, 
contest  his  liability,  on  the  ground  that  the  debt  recovered 
upon  was  for  money  loaned.*  So,  where  the  stockholder  is 
liable  only  for  debts  of  the  corporation  contracted  at  a  given 
period,^  and  the  record  of  the  judgment  against  the  corpora- 
tion does  not  show  at  what  period  the  debt  therein  recovered 
upon  was  contracted,  evidence  aliunde  is  necessary  to  fix  such 
date;  and  without  such  evidence  the  judgment  is  not  effective 
to  charge  a  stockholder.*  Again,  we  have  already  seen  that 
a  statute  making  the  stockholders  liable  for  the  debts  of  the 
corporation  does  not,  in  the  view  of  some  courts,  make  them 
liable  for  its  tarts.^  Where  the  action  against  the  corporation 
is  for  a  tort,  the  cause  of  action  is  not  so  far  merged  in  the 
judgment  recovered  by  the  plaintiff  that  the  judgment  becomes 
a  debt  of  the  corporation,  within  the  meaning  thus  put  upon 
such  a  statute;  but  a  court  will  look  behind  the  judgment,  and 
inquire  into  the  nature  of  the  demand  in  which  it  was  founded, 
and  evidence  aliunde  is  admissible  for  this  purpose.* 

§  S403.  Judgment  asrainst  Corporation  after  Dissolution 
not  Evidence  to  Chargre  Stockholder.  —  But  although  the 
assets  of  a  defunct  corporation  are  subject  to  be  collected  and 
administered  by  a  court  of  equity  for  the  benefit  of  its  cred- 
itors, yet  a  judgment  at  law  cannot  be  rendered  against  a  dead 
corporation  any  more  than  against  a  dead  man.^  A  reason- 
able deduction  from  this  rule  is  that  a  judgment  recovered 
against  a  corporation  after  it  has  been  dissolved  is  not  even 
prima  facie  evidence  of  a  debt  due  from  the  corporation  at  the 


1  Oonant  v.  Van  Schaick,  24  Barb.  *  Larrabee  v.  Baldwin,  35  Oal.  156. 

(N.  Y.)  S7.    In  such  a  case  the  bur-  *  AnU,  §  8111. 

den  is  on  the  creditor  to  prove  that  *  Bohn  v.  Brown,  33  Mich.  257. 

the  debt  was  one  for  which  the  stock-  ^  Merrill  v,  Suffolk  Bank,  31  Me. 

holder  is  liable.    Ibid.  57;  t.  c.  50  Am.  Dec.  649;  Mum  ma  «. 

>  Wilson  v»  The  Stockholders,  4S  Potomac  Co.,  S  Pet.  (U.  S.)  2S1,  287; 

Pa.  St.  424.  po9i,  cb.  156. 

*  ArUe,  §  8076. 
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time  of  its  dissolution,  for  the  purpose  of  charging  those  who 
were  then  its  stockholders.^  The  record  of  a  void  judgment, 
it  should  seem,  cannot  be  evidence  for  any  purpose,  except, 
perhaps,  for  the  purpose  of  proving  that  a  void  judgment  has 
been  rendered.  But,  notwithstanding  the  dissolution  of  the 
corporation,  a  creditor  may,  in  New  York,  sue  a  stockholder 
and  recover  upon  his  original  demand.'  Neither  was  a  note 
given  by  the  vice-president  of  a  corporation  after  its  insol- 
vency, under  the  corporate  seal,  evidence  to  charge  the  stock- 
holders after  a  dissolution  of  the  corporation,  without  showing 
that  it  was  for  a  debt  actually  due  by  the  corporation.'  And 
while  there  is  no  legal  impediment  in  the  way  of  a  creditor  of 
a  corporation  prosecuting  his  demand  to  judgment  even  after 
a  proceeding  has  been  commenced  to  dissolve  the  corporation 
and  wind  up  its  affairs,  provided  his  action  was  commenced 
prior  to  the  commencement  of  such  proceeding,  unless  the 
prosecution  of  actions  against  the  corporation  has  been  en- 
ynntd,^  yet  it  has  been  held  that  a  judgment  recovered  against 
a  national  bank  in  an  action  commenced  three  years  after  the 
bank  went  into  liquidation,  in  the  manner  provided  by  the 
National  Currency  Act,  was  not  binding  on  the  stockholders 
in  the  sense  that  it  could  not  be  re-examined,  but  that  they 
were  entitled  to  go  behind  it  and  recontest  the  matters  liti- 
gated in  the' suit  which  led  to  it.' 


1  Bonaffev.  Fowler,  7  Paige  (N.T.), 
576.  And  see  the  reasoning  in  Elin- 
caid  V.  Dwinelle,  60  N.  Y.  54S;  and 
repeated  in  Hardman  v.  Sage,  124 
N.  Y.  25,  83. 

^  Ibid. 

•Ibid. 

♦  Port,  ch.  156. 

*  Schrader  «•  Manofactorera'  Nat. 
Bank,  18S  IT.  S.  67,  77.  Mr.  Justice 
Blatchiord,  who  wrote  the  opinion  of 
the  court  in  this  case,  inadvertently 
cites  some  of  the  New  York  cases, 
already  considered  {aiiie,  §  3399), 
which  hold  that,  in  a  proceeding  to 
charge  a  stockholder,  the  judgment 


which  the  creditor  may  have  ohtained 
against  the  corporation  is  neither 
conclusive  nor  prtTna  facie  evidence 
against  the  stockholder.  He  also 
cites  Trippe  v.  Huncheon,  82  Ind.  307. 
This  last  dedsion,  quoting  and  follow- 
ing the  decisions  in  New  York,  holds 
that  the  liability  of  the  members  of 
the  association  involyed  in  that  case 
was  not  upon  the  judgment  which  the 
creditor  had  recovered  against  the 
association,  but  for  the  original  debt, 
as  individu<$U,  and  not  as  copartners ; 
and  therefore  that  a  complaint  against 
them  founded  upon  the  judgment 
against  the  corporation  was  bad  on 
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§  3404.  Decree  Assessing  Shareholders  in  Windlng'-up 
Proceedings  ConclosiTe  without  Personal  Seryice. — The  prin- 
ciple of  the  preceding  section  has  no  application  tcT  a  case 
where  a  corporation  has  suspended  business  by  reason  of 
insolvency,  and  a  receiver  or  trustee  has  been  appointed  by 
a  court  of  equity,  in  a  proceeding  instituted  by  or  on  behalf 
of  its  creditors  to  wind  up  its  affairs  and  administer  its 
assets.  In  such  a  case  the  court  will,  according  to  the  usual 
course  of  practice  in  chancery  cases,  take  and  state  an  account 
of  the  assets  and  liabilities  of  the  corporation,  and  of  what 
is  due  from  its  shareholders  in  the  aggregate,  and  from  each 
of  them  respectively;  and  will,  upon  the  basis  thus  furnished, 
make  an  interlocutory  decree  ordering  an  assessment  upon  the 
shareholders  to  raise  money  to  liquidate  its  debts  and  to  pay 
the  costs  of  the  proceeding.  This  interlocutory  decree  will 
be  conclusive  upon  all  shareholders,  resident  and  non-resident, 
whether  they  were  served  with  process,  or  made  parties  to 
the  winding-up  proceeding,  or  not.  The  theory  is,  that  the 
corporation  is  still  in  a  sense  their  agent,  and  that  they  are 
parties  to  the  proceeding  by  representation.^  Theories  in 
support  of  this  conclusion  might  be  considerably  expanded; 
but  the  best  possible  reason  which  can  be  given  for  it  is,  that 
it  is  absolutely  necessary  to  the  doing  of  full  justice  in  such 
a  case.'    If  it  were  required  to  make  the  stockholders  parties 


demurrer.  This,  it  is  perceiyed 
(ante,  §  3392),  is  not  the  general  doc- 
trine of  the  courts,  and  especially  not 
the  doctrine  of  the  Supreme  Court  of 
the  United  States,  as  will  more 
strongly  appear  from  the  next  section. 
*  Hawkins  v.  Glenn,  131  U.  S.  319 ; 
Glenn  t;.  Liggett,  135  U.  S.  533;  «.  c. 
8  Rail.  <fe  Corp.  L.  J.  52;  Howard  v. 
Glenn,  85  Ga.  23d;  a.  c.  21  Am.  St. 
Bep.  156;  11  S.  E.  Rep.  610;  Sanger 
V.  Upton,  91  U.  S.  56 ;  Morgan  County 
«.  Allen,  103  U.  S.  498,  509;  Glenn  v. 
Williams,  60  Md.  93, 116;  Hamilton 
V.  Glenn,  85  Va.  901 ;  «.  c.  9  S.  E.  Rep. 
129;  Vanderwerken  v.  Glenn,  85  Va. 
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9;  Lewis  V.  Glenn,  84  Va.  947;  Glenn 
V,  Semple,  80  Ala.  159 ;  f  •  e.  60  Am. 
Rep.  92. 

'  In  such  a  caee  it  was  said:  "If 
the  decree  were  held  to  be  totally 
without  effect  as  against  the  stock- 
holders, hecause  they  were  not  parties 
to  it  in  their  individual  capacities, 
the  consequence  would  be  that  tiie 
creditors  would  be  without  adequate 
remedy.  It  is  apparent,  indeed  con- 
ceded, that  the  stockholders  are  dM- 
tributed  among  several  States,  and  bat 
a  comparatively  small  number  of  them 
reside  in  Virginia.  No  ordinary  pro- 
cess from  the  courts  of  that  Stata 
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defendant  to  the  winding-up  proceeding  in  order  to  charge 
them  as  stockholders,  then  the  burden  would  be  thrown  upon 
such  as  happen  to  live  within  the  jurisdictiou  so  as  to  be 
amenable  to  the  service  of  process;  or  else  the  inconvenient, 
and  possibly  impracticable,  device  of  instituting  auxiliary 
suits  in  equity  in  other  jurisdictions  would  have  to  be  re- 
sorted to.^  This  rule,  then,  is  the  only  rule  which  will  do 
complete  justice  in  such  a  case;  and  it  is  the  duty  of  the  cor- 
poration, defending  through  its  proper  officers,  to  see  that  an 
excessive  assessment  is  not  ordered,  and  that  the  assessment 
which  is  ordered  is  just  and  ratable  according  to  each  share- 
holder's liability;  and  if  the  corporation  is  guilty  of  a  default 
in  the  performance  of  this  duty,  the  observation  may  be 
made  which  was  made  in  another  relation:  "  That  it  would 
seem  to  be  singular  if  the  stockholders  could  protect  them- 
selves from  paying  what  they  owe  by  setting  up  the  default 
of  their  own  agents.'^'  Moreover,  while,  as  already  seen,'  and 
as  hereafter  seen,*  the  shareholders  of  a  corporation  are  not 
in  all  respects  in  privity  with  it  in  such  a  sense  as  to  be 
affected  with  notice  to  the  corporation,  yet  when  the  corpo- 
ration becomes  insolvent,  and  the  money  which  the  stock- 
holders have  subscribed  for  their  shares  is  needed  to  liquidate 
its  debts,  this  principle  ought  not  to  obtain,  and  does  not 
obtain.  In  such  a  case  the  suspension  and  insolvency  of  a 
corporation  has  such  an  important  effect  upon  the  rights  of 
the  shareholders  that  all  of  them,  no  matter  within  what 
jurisdi<;tion  they  reside,  may  fairly  be  presumed  to  have 
knowledge  of  it,  and  consequently  to  be  affected  with  knowl- 

ooold  reach  the  non-residents,  and  in  the  creditors  wonld  be  without  any 
a  proceeding  where  the  defendants  adequate  redress  as  against  the  stock- 
are  Bonght  to  be  bound  or  affected  by  holders,  or,  at  best,  the  remedy  would 
a  judgment  or  decree  in  penonamy  be  very  imperfect,  and  difficult  to 
no  constructive  notice  by  publication,  pursue."    Glenn  v,  Williams,  60  Md. 
or  actual  service  of  process  beyond  93, 115,  opinion  by  Alvey,  J. 
the  State,  will  have  any  effect  to  g^ve  ^  As  to  the  impracticability  of  this, 
the  court  jurisdiction  over  the  party,  see  post,  §  3493,  et  uq. 
Pennoyer  v.  Neff,  96  U.  S.  714.    If,          *  Hatch  v.  Dana,  101  U.  S.  206, 214. 
therefore,  the  stockholders  were  nee-          '  Ante,  §$  1081,  8395. 
etsary  parties  in  such  a  proceeding,  *  PoH,  §  5234. 
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edge  of  a  general  proceeding  in  equity  to  wind  up  its  affairs 
and  liquidate  its  debts.  Haying  knowledge  of  such  proceed- 
ing, if  any  stockholder  desires  to  become  a  party,  the  court 
would  permit  him  to  become  such  in  the  exercise  of  a  sound 
discretion,  as  a  proper,  though  not  a  necessary,  party .^  But 
the  reasons  given  by  the  Supreme  Court  of  the  United  States 
in  support  of  the  conclusion  that  all  the  stockholders,  domes- 
tic and  foreign,  are  in  such  a  case  bound  by  representation, 
are,  in  substance,  that  in  respect  of  corporate  matters,  even 
after  insolvency  and  the  commencement  of  winding-up  pro- 
ceedings, the  stockholder  is  in  privity  with  the  corporation. 
''It  cannot  be  doubted,"  said  Mr.  Chief  Justice  Fuller,  ''that 
a  decree  against  a  corporation  in  respect  to  corporate  matters, 
such  as  the  making  of  an  assessment  in  the  discharge  of  a 
duty  resting  on  the  corporation,  necessarily  binds  its  mem- 
bers in  the  absence  of  fraud,  and  that  this  is  involved  in  the 
contract  created  in  becoming  a  stockholder."' 


*  The  Virginia  Court  of  Appeals, 
however,  denied  a  petition  of  stock- 
holders to  be  made  parties  in  the 
winding-up  proceeding  of  the  National 
Express  &  Transportation  Oompany. 
Hamilton  v.  Glenn,  85  Ya.  901.  In 
Glenn  v.  Williams,  60  Md.  93,  116, 
speaking  with  reference  to  the  same 
proceeding,  it  was  said  by  Alvey,  J., 
that  "  the  stockholders  are  not  proper 
partie$9  except  as  they  are  represented 
by  the  corporation;  and  if  they,  in 
their  separate  capacities,  can  be  al- 
lowed to  intervene  at  all,  it  can  only 
be  through  and  in  the  name  of  the 
corporation."  But  while  they  are 
undoubtedly  not  proper  parties  (ex- 
cept in  default  of  the  corporation  to 
represent  them  —  post,  ch.  62,  art. 
II)  for  the  purpose  of  defending  ac- 
tions involving  the  rights  and  obliga- 
tions of  the  corporation,  yet  where 
the  very  object  of  the  proceeding  is 
to  charge  them  distributively,  no  good 
reason  is  perceived  why  they  should 
be  refuied   permission  to  intervene 
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anddefend.  Effect  of"  balance  ord^," 
under  English  Oompanies  Act,  which 
is  a  summary  order  made  by  the  court, 
requiring  the  shareholders  to  pay  any 
balance  due  by  them  to  the  company 
in  respect  of  their  shares  for  the  pur- 
pose of  liquidating  debts,  with  the 
conclusion  that  it  is  not  a  judgment, 
nor  in  the  nature  of  a  judgment,  and 
does  not  merge  nor  estop  the  bringing 
in  the  name  of  the  company  of  a  com- 
mon-law action  for  debt :  Westmore- 
land Ac,  Go.  V.  Fielden  [1891],  8  Gh. 
15.  See,  also,  Ghalk  «•  Tennent,  67 
L.  T.  (N.  8.)  598;  t.  c.  36  Week.  Rep. 
263.  ' '  A  merger, ' '  said  Bowen,  L.  J., 
"  is  intended  to  operate  where  a  higher 
remedy  is  required  which  is  coexten- 
sive with  the  original  demand,  as 
is  shown  by  the  cases  cited  in  Boaler 
V.  Mayor,  19Gom.  B.  (n.  s.)  76."  West- 
moreland V.  Fielden  [1891],  3  Gh.  26. 
*  Hawkins  v.  Glenn,  131  U.  8.  319, 
332;  again  quoted  and  reaffirmed  in 
Glenn  v.  Liggett,  136  U.  S.  533,  544. 


jUDaicKKT  AGAINST  OOBPORATION.    [8  Thomp.  Corp.  §  3406. 

§  3405.  Whether  Suit  agrainst  Stockholder  is  upon  Judg^ 
ment  or  Orisrinal  Demand.  —  In  New  York,  where  the  rule  is, 
that  the  liability  of  a  stockholder  is,  in  a  qualified  sense,  that 
of  a  partner/  it  has  been  held  that,  although  the  statute 
requires  that  a  judgment  shall  have  been  obtained  against 
the  company  before  an  action  can  be  prosecuted  against  a  stock- 
holder, yet  the  action  against  the  stockholder  is  on  tJie  origin 
ncd  demandy  and  not  on  the  judgment.'  The  uniform  practice 
in  that  State  seems  to  have  conformed  to  this  view/  and, 
under  the  rulings  in  that  State,  that  the  judgment  is  not  even 
prima  facie  evidence  of  the  existence  of  a  debt  of  the  corpora- 
tion, this  is  necessarily  so.*  In  an  early  case  in  South  Caro- 
lina, decided  by  Chancellor  Desaussure  in  1826,  and  affirmed 
by  the  Court  of  Errors  in  1828,  a  bill  in  equity  was  sustained 
against  individual  corporators,  on  a  contract  made  with  the 
company,  for  a  discovery  of  funds  to  satisfy  the  contract;  the 
court  proceeding  upon  the  principle  that  where  it  appears 
that  the  funds  of  a  company  are  to  be  raised  by  future  install- 
ments, to  be  called  for  as  the  demands  against  the  company 
shall  require  them,  equity  will  regard  the  capital  as  consist- 
ing of  the  individual  credit  of  the  corporators,  an4  will  sub- 
ject them  to  contribute  to  the  satisfaction  of  demands  arising 
on  contracts  while  they  were  members.*  This  case,  it  will  be 
remembered,  much  resembles  the  celebrated  case  of  Dr.  Sal- 
mon V.  The  Hamborough  Company,^  already  examined.  It  is 
exceptional  in  respect  of  the  fact  that  it  does  not  require  the 
creditor  to  exhaust  his  remedy  at  law,  by  judgment,  execu- 
tion, and  return  of  nulla  hona^  before  going  into  equity.  It 
has  also  been  questioned,  in  so  far  as  it  holds  that  individual 
corporators  may  be  liable  for  debts  contracted,  with  their 


1  AnU,  $§  8074,  8S96.  «  Arde,  k  3396. 

*  Bailey  9.  Bancker,  3  HiU  (N,  Y.),  *  Hume  v.  Winyaw  Ac.  Canal  Oo., 
18S;  8.  c.  38  Am.  Dec.  625.  1  Oar.  L.  J.  217. 

•  Mosa  V.  McCuIlough,  6  Hill  •  1  Oas.  in  Ch.  204;  «.  c.  1  Kyd 
(N.  T.),  131;  Moss  v.  Averell,  10  Corp.  27S.  See,  as  to  this  case, 
N.  Y.  449;  Belmont  v.  Ooleman,  21  Thomp.  Stockh.,  k  16. 

N.  Y.  96;  Conant  v.  Van  Schaick,  24  '  AnUy  §  3357. 

Barb.  (N.  Y.)  87. 
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oonMnt,  beyond  th«  amonct  of  their  capital  «took.*  8t>,  h 
Connecticut,  where  an  act  of  incorporation  provided  "  tha 
the  persona  and  property  of  the  membera  of  the  corporatio 
shall,  at  all  times,  be  liable  for  all  debts  due  by  said  corpon 
tion,"  it  vafl  held  that  the  members  were  liable  in  an  origins 
manner,  as  if  no  iocoTporation  existed,  and  therefore  n 
adnfaeiai  could  be  maintained  against  them  on  a  jadgmen 
against  the  corporation.* 

g  3100.  Biffht  of  Btoclbolder  to  Appeal  or  Proaecnte  IBno 
trom  Judgment  against  Corporation.  —  The  rule  that  th 
stockholder  is  bound  by  the  judgment  againat  the  corpore 
tiou  works  no  hardship,  where  be  ia  allowed  to  prosecute  ai 
appeal  or  writ  of  error  to  reverse  the  same;  but  no  such  righ 
exists  except  under  very  special  statutes  or  rules  of  procedurt 
In  an  early  case  in  California  there  is  a  dictum  to  the  effec 
that  if  a  decree,  in  a  proceeding  by  a  creditor  against  a  corpc 
ration,  erroneously  authorizes  execution  against  stockholder: 
it  is  for  them,  not  for  the  corporation,  to  appeal  therefrom 
In  Maine,  it  has  been  ruled  that  a  stockholder,  liable  for  th 
debts  of  the  corporatiou,  is  so  far  privy  to  the  proceedings  t 
which  the  corporation  is  a  party  that  he  may  bring  error  t 
reverse  a  judgment  against  it;  but  the  judgment  is  valid  a 
againat  him  until  reversed.*  In  the  same  State  it  has  beei 
ruled  that  where  a  judgment  has  been  recovered  agaiust 
bank,  after  its  charter  had  been  revoked,  any  stockholder,  wbos 
property  has  been  levied  upon  by  execution  thereon,  ma 
maintain  a  writ  of  error  to  reverse  it.* 


•  HiRhtowere.  Thornton, 8Ga. 486,  against  the  corporation,  the  stocl 

499;  I.e.  52  Am.  Dec  412,  jier  Lump-  holder  has,  under  a  statute  of  Georgi 

kin,  J.  (Ooda  Ga.  1873,  4  3375),  a  remed 

■  Bouthmajd  v.  Ruas,  3  Conn.  52.  peculiar  to  that  State  called  an  "  iU 

■  Dennis  r.  Table  &c.  Co.,  10  Oal.  gality,"  under  which  it  seems  that  i 
869.  will  be  permitted  to  contest  ibe  meri 

'  Game  v.  Brigham,  S9  Us.  S6.  of  the  judgment  against  the  corpon 

^  Rankin  v.  Sherwood,  33  Me.  600.  tion;  ai  to  which,  see  Thomp.Stockb 

If  eiecution  issues  ai-ainat  a  stock-  k  333;  Lowry  v.  Parsons,  62  Ga.  35f 

holder   illegally   upon    a    ja^meat  Heard  ^^  Sibley,  62  Ga.  310. 
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JUDGMBNT   AGAINST   CORPORATION.      [8  ThOmp.  Coip.  g  8409. 

§  8407.  Recitals  in  Jadfirment  afirainst  Corporation  not  Evi- 
dence asrainst  Stockholder.  —  In  an  action  against  a  stock- 
holder,  based  on  a  decree  against  the  corporation  to  which  he 
was  not  a  party,  either  actually  or  constructively,  recitals 
therein  are  jiot  admissible.' 

g  3408.  Judgment  asrainst  Stockholders  in  Actions  agralnst 
the  Corporation.  —  Gases  are  found,  influenced  by  statutes  or 
by  very  special  conceptions  of  procedure,  where  it  is  held  that 
in  an  action  against  the  company,  where  evidence  is  given  to 
show  who  are  the  members  who  compose  it,  judgment  may 
be  rendered  against  them  individually.'  In  an  early  case  it 
was  held  that  judgment  may  be  entered  against  defendants 
individually,  who  are  named  and  described  in  the  complaint 
as  a  certain  company,  although  they  are  not  members  of  it,  if 
the  jury  find  that  they  are  liable  individually.*  In  consider- 
ing this  question  the  principle  cannot'  be  ignored  that  the 
corporation  is  one  person  in  law,  and  that  the  individual 
stockholder  is  another  and  a  distinct  person,  although  the 
latter  is  in  privity  with  the  former,  and  is  to  a  certain  extent 
bound  by  judgments  recovered  against  it. 

g  9409.  Conclusireness  of  Judgment  in  Supplementary 
Proceedinsr  against  Stockholder.  —  Where  a  judgment  has 
been  obtained  against  a  corporation,  and  a  supplementary 
proceeding  instituted,  under  a  statute,  to  charge  the  stock* 
holders  individually  therewith,  the  judgment  thus  obtained 
against  the  stockholders  is  equally  conclusive;  it  establishes 
the  right  of  the  creditor  to  have  execution  against  the  stock- 
holder, and  cannot  be  questioned  by  the  latter  in  a  bill  to 
enjoin  such  execution.^ 

1  Ohestnat  «.  Pennell,  92  111.  55.  Fergosson,  8  Com  B.  619;   ••  e.  7 

Aa  to  the  former  practice  in  England  Dowl.  &  L.  801. 

of  guggesUng  on  the  recwd  of  the  judg-  *  Gillig  «.  Lake  Bigler  Ac.  Oo.,  3 

ment  against  the  corporation  the  lia^  Nev.  214. 

hilUy  of  a  member — similar  to  that  .  '  Oomanche  Mining  Oo.  v*  Bom- 

allorwed  by  motion  in  Missonri  ipoett  ley,  1  Mont.  201. 

^  86Q2y  etseg.), — seeBartlett  v.  Pent-  *  Hampson  v.  Weare,  4  Iowa,  18s 

land,  1  Bam.  &  Adol.  704 ;  Sainter  v.  «.  e.  66  Am.  Dec.  116. 
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CHAPTER     LXI. 

BEMEDIES  AND  FROOEDUKE. 

Art.  I.     Theories  and   Statutes  Under  Which    Eemid 
!b  at  Law.     §§  3413-3424. 
n.    Theorib3  ahd    Statutes  Under  Which   Rsmed- 
la  IN  Equity,     gg  3428-3442. 
IIL     Where   the   Gbeditob  Is   Also  a   Stoceholdbb 

§g  3446-3450. 
IV.     Rules  in  Particular  Jurisdictions.    g§  3453-3476 

Article  I.     Thboriss  and  Statutes  Under  Which  Bbubd: 
Is  AT  Law. 

SacnoH  Sicnoii 

S413.  Remedy  at  law  where   stock-  3419.  Receiver,  assignee,  or  traete 

bolder  in  default  in  payment  may  sue  at  law  for  aeaeei 

of  calls.  menta. 

8414.  Doctrine    that   where    statute  8420.  Oreditor'B  bill,  when  not  pract 

creates  aright  and  prescribes  cable. 

no  remedy,  remedy  at  law.  S421.  Bill  in  equity  by  receiver  of 
8416.  Remedy  at  law  where  liability  .corporation  against  its  stoci 

is  that  of  a  partner.  holders. 

8416.  When  legal  and  equitable  reme-  S422.  In  case  of  «  foreign  corpon 

dies  concurrent.  tion. 

8417.  Right  of  individual  creditors  to      S42S.  Continued:  distinction  bet  wee 

proceed  at  law  ousted  by  a  a  contractual  and  a  statutor 

general  winding-up  proceed-  liability. 

ing.  3424.  Continued,     with     illustrativ 

8415.  When  the  remedy  exists  at  law.  holdings. 


g  8413.  Remedy  at  Law  wbere  Stockholder  In  Defaal 
In  Payment  of  Calls. —  Where  calls  have  been  made  by  th 
directors,  and  the  stockholders  have  been  notified  of  them  ii 
compliance  with  the  governing  statute,*  or  where  a  resolutioi 

•  Anlt,  i  1747,  «»efl. 
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REUKQiBs  AMD  ritocBDU&E.     [3  Thomp.  Coip.  §  3414. 

iDg  them  lias  been  made  by  the  directors  in  those  juris- 
as  which  dispenoe  with  notice,'  so  that  a  debt  it  owing 
i  stockholder  to  the  corporation,  which  is  presently  due 
ayable,  —  a  separate  creditor  need  not  resort  to  equity, 
Eis  a  remedy  at  law  by  garnishment  under  bis  execution 
at  the  stockholders.  And  so  if  the  grounds  exist  which 
upport  an  attachment  against  the  corporation,  it  may 
y  be  concluded  that  it  may  be  levied  upon  the  stock- 
rs  by  garnishment  in  such  a  case.* 

114.  DoctiiDe  that  where  Statute  Creates  a  Bight  and 
rlbes  no  Betaedy,  Bemedy  at  IJaw. — In  Illinois,  where, 
veil  known,  legal  and  equitable  remedies  have  not  been 
3d  under  a  code,  but  where  the  ancient  line  of  demark- 
between  these  remedies  still  Bubsiets,  —  although  they  are 
listered  in  the  same  court  and  by  the  same  judge, — the 
ne  is  laid  down,  with  reference  to  the  subject  under 
Eeration,  that  where  a  statute  creates  a  liability,  the 
y  is  invariably  at  law,  unless  the  statute  provides  for 
jdings  in  equity.  "This,"  said  Mr.  Justice  Walker,  "is 
1  understood  as  to  require  no  discussion  or  citation  of 
rities."'  The  theory  of  the  first  case  in  Illinois,  where 
held  that  the  remedy  was  at  law,  was  that  where  a  stat- 
eates  a  liability,  "an  implied  promise  arises  out  of  this 
ty."*  It  is  believed  that  neither  of  these  propositions 
nd,  but  that  the  larger  and  better  view  is,  that  where 
3gislature  creates  a  right  and  omits  to  prescribe  a  rem- 
ir  the  enforcement  of  it,  it  impliedly  charges  the  judicial 
h  of  the  government  with  applyiug  the  appropriate 
ly  according  to  the  course  of  its  procedure,  which  may 
law  or  in  equity,  according  to  the  nature  of  the  right 
d.' 

'  AnU,i  1748,  etutj. 
en».  Montgomery  Ac.  B.  Co.,  '  Thiaia  the  view  taken  id  Wiscon- 

437 ;  poH,  i  3677,  et  ug.  mat.    Sleeper  v.  Goodwin,  67  Wis.  677, 

iicockr.Tiirpin,9S  111.135, 142.     687.    See,  also.  Floor  City  Nat.  Bonk 
Iver  «.  Third  Sat.  Bank,  It4  HI.     v.  Wechaelberg,  46  Fed.  Bep.  647. 
L 

2471 


8  Thomp.  Corp.  §  3416.]    liability  of  stockholdebb. 

§  84t0»  Remedy  at  Iaw  where  liability  is  That  of  a  Part* 
ner. — In  several  cases  of  statutory  liability  resembling  that 
of  partners,  it  has  been  held  that  an  action  at  law  would  lie.^ 
It  was  so  held  under  a  statute  which  provided  thatj  in  the 
event  of  the  insolvency  of  a  corporatioui  its  stockholders 
should  be  responsible  for  its  debts  in  their  private  capacity;* 
and  under  a  statute  providing  that  the  peretms  and  property  of 
the  membere  of  a  corporation  should  at  aU  tvnue  be  liable  for  debts 
due  by  the  corporation.* 

§  8416.  When  I^e^al  and  SiQiiitable  Remedies  Ooneiir- 
rent. — The  rule  obtaining  in  some  of  the  States,  in  case  of  a 
superadded  statutory  liability^  is  that  the  creditor  has  a  concur* 
rent  remedy  at  law.*    This  rule,  in  several  cases,  arises  by  force 


*  See  Simonson  v.  Spencer,  16 
VTend.  (N.  Y.)  548;  Bank  of  Pough- 
keepsie  v.  Ibbotson,  24  Wend.  (N.  Y.) 
473.  Such  is  the  doctrine  in  Illinois. 
Po«(,  $3460;  ante,  $3078. 

*  Deming  v.  Bull,  10  Oonn.  409. 
Compare  Bond  v,  Appleton,  8  Mass. 
472 ;  8,  c.  5  Am.  Dec.  111. 

*  Southmayd  v.  Rubs,  3  Oonn.  52. 
Oompare  Middletown  Bank  v.  MagUl, 
5  Conn.  28. 

*  Bank  of  Poughkeepsie  v.  Ibbot- 
Bon,  24  Wend.(N.Y.)473,479  (leading 
American  case — opinion  by  Nelson, 
0.  J.) :  Culver  v.  Third  Nat  Bank,  64 
HI.  628,  538;  Garrison  v.  Howe,  17 
N.  Y.  458;  Norris  v.  Johnson,  34  Md. 
485 :  Bank  of  United  States  v.  Dallam, 
4  Dana  (Ky.),  574 ;  Gmnd  v.  Tuckej,  5 
Kan.  70,  77 ;  Perry  v.  Turner,  55  Mo. 
418 ;  Hall  v.  Klinck,  25  S.  C.  348 ;  «.  c. 
60  Am.  Rep.  505,  511.  Under  the 
National  Banking  Act,  a  suit  by  a 
receiver,  to  enforce  the  statutory  lia- 
bility of  the  shareholders,  if  the 
whole  amount  is  sought  to  be  recov- 
ered, must  be  at  lav;  if  only  a  con- 
tribution is  required,  it  may  be  in 
equity.    Kennedy  v,  Gibson,  8  Wall. 
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(U.  S.)  498,  505.  The  former  Eng- 
lish statutes  were  founded  on  a  policy 
of  this  kind,  under  which  execution 
might  be  had  against  a  shareholder 
upon  a  proceeding  by  leire  fadoi 
after  judgment  against  the  company, 
execution,  and  a  return  of  nuUa  bona; 
and  many  similar  statutes  exist  in 
this  country.  But,  after  a  thorough 
trial  of  this  system,  the  practical  sense 
of  that  great  commercial  people  ex- 
pressed itself  in  a  statute  under  which 
an  insolvent  corporation  is  wound  up 
in  chancery,  the  court  assessing  its 
shareholders,  adjusting  their  mutual 
equities,  and  distributing  its  assets 
ratably  among  all  its  creditors.  Com- 
panies Act,  1862  (25  &  26  Vict.,  ch. 
89).  A  single  creditor  cannot  now  pro- 
ceed at  law  against  a  shareholder,  but 
must  bring  his  winding-up  petition. 
In  Georgia  depositors  in  a  bank 
that  has  failed  may  proceed  at  law  for 
the  recovery  of  their  debts  under  cer- 
tain provisions  of  the  code  (Ga.  Code, 
§  3367,  et  $eq.)t  and  enforce  the  ulti- 
mate liability  clause  of  the  charter  as 
against  the  stockholders;  or  they  may 
seek,  in  an  equitable  proceeding,  sat- 


BSMEDIE3   AND   PROCKDUBE.       [3  Thomp.  Corp.  §  3417. 

of  statute;  but  where  it  has  been  declared  in  the  silence  of 
statutes,  it  has  been  placed  on  the  ground  that  it  affords  a 
direct  and  inezpensiye  remedy  by  which  a  small  creditor  may 
collect  his  debt  from  any  stockholder,  to  the  extent  of  the 
latter's  liability,  leaving  him  to  support  the  burden  of  a  suit 
in  equity  against  his  co-members  of  the  corporation  for  a  con- 
tribution. 

§  34:17.  Right  of  Individual  Creditors  to  Proceed  »t  Law 
Ousted  by  a  General  Windingr-up  Proceeding. — Where  a  suit 
in  equity  has  been  instituted  to  subject  the  amount  for  which 
the  shareholders  of  a  corporation  are  liable  to  the  common 
benefit  of  all  the  creditors,  the  very  objects  which  induce  these 
courts  to  proceed  in  such  cases  would  be  defeated  if  separate 
creditors  could  proceed  against  separate  stockholders  at  law. 
It  has  accordingly  been  held,  under  a  statute  of  individual  lia- 
bility ^  that  where  a  suit  in  equity  has  been  instituted  for  such 
a  purpose,  no  creditor  can  institute  a  separate  suit  for  the 
enforcement  of  such  liability  in  his  own  behalf.^  The  same 
principle  will  apply  whenever  a  general  administration  of  the 
assets  of  the  insolvent  corporation  is  entered  upon  in  a  court 
of  competent  jurisdiction,  or  under  its  superintendence  or 
authority,  whether  commenced  by  a  creditor's  bill  in  equity 
and  the  appointment  of  a  receiver,  or  by  a  voluntary  assign- 
ment by  the  corporation  to  an  assignee  or  a  trustee  under  a 
State  statute,  or  by  a  proceeding  in  bankruptcy  under  a  statute 
of  the  United  States.  To  this  statement  exceptions  exist  under 
particular  theories  and  statutory  systems,  which  exceptions 
are  considered  in  this  title  in  their  proper  places.  The  gen- 
eral rule,  however,  remains,  that  in  the  case  above  stated  the 
right  to  collect  from  shareholders  what  is  due  in  respect  of 
their  unpaid  subscriptions  passes  to  the  receiver^  assigriee  in 

iibM^tion  out  of  the  Msets  of  the  bank,  their  ultimate  liability.    City  Bank 

legal  or  equitable,  and  also  a  decree  «.  Grossland,  65  Ga.  7S4. 

against  the  bank  for  the  foU  amount  ^  Wright  v.  McGormack,  17  Ohio 

of  their  debts,  and  may  then  make  8t.  86. 

thifl  decree  a  bans  lor  proceeding  <  Pott,  ^  8651;  Oadle  v.  Baker,  20 

igaiaat  the  BU)ckholdan  to  enforoa  WalL(n.S.)650.   InNewYork/'the 
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bankruptcy/  (lasignee  under  a  State  insolvent  statute/'^  or  other 
voluntary  assignee  or  trustee  for  the  benefit  of  creditors;*  and 
that  he  may  bring  appropriate  actions  therefor,  at  law  or  other- 
wise. When  we  say  that  the  assets  of  the  insolvent  corpora- 
tion pass,  for  the  purpose  of  equitable  administration,  to  the 
receiver,  assignee  in  bankruptcy,  assignee  under  the  State 
insolvent  law,  or  other  voluntary  assignee  or  trustee,  we 
necessarily  exclude  the  idea  that  any  remedy,  legal  or  other- 
wise, remains  to  a  single  creditor  against  one  or  more  of  the 
stockholders,  unless  such  remedy  Is  reserved  by  statute  or  by 
peculiar  judicial  theories/  On  the  other  hand,  where  the 
nature  of  the  liability  imposed  by  the  governing  statute  is 
such  as  to  indicate  that  it  was  not  the  purpose  of  the  Legisla- 
ture that  the  jurisdiction  of  equity  should  be  excluded,  but 
that  it  was  rather  intended  to  give  to  any  creditor  a  short  road 
against  any  stockholder — the  institution  of  a  winding-up  pro- 
ceeding in  equity  is  no  ground  for  enjoining  the  prosecution 
of  a  suit  at  law.  In  so  holding,  Chancellor  Walworth  reasoned 
that  a  bill  to  reach  corporate  property,  which  the  complain- 
ants were  unable  to  reach  on  their  executions,  was  unobjec- 
tionable, and  was  the  more  appropriate  course,  where  it  was 
also  intended  to  charge  stockholders  or  directors  with  corpo- 
rate debts.  In  the  particular  case  the  stockholders  were  each 
liable  for  debts  incurred  during  the  time  they  were  stockhold- 
ers, but  it  was  necessary  that  judgment  be  first  had  against 
the  corporation  and  execution  be  returned  unsatisfied.  The 
claims  of  the  creditors  against  stockholders  might  turn  out  to 


receiver  is  the  proper  person  to  bring 
the  suit,  as  he  has  the  legal  title  to 
all  the  property  of  the  company  — 
being  vested  by  the  Revised  Statutes 
with  all  the  rights  given  by  law  to 
trustees  or  assignees  of  insolvent 
debtors,"  Nathan  v.  Whitlock,  9 
Paige  (N.  Y.),  152,  159. 

^  PoHf  §  3551 ;  Webster  v.  Upton, 
91  XJ.  S.  65;  Sanger  v.  Upton,  91 
U.  S.  56. 

•  Post,  §  3551 ;  Lionberger  t>.  Broad- 
way Sav.  Bank,  10  Mo.  App.  499; 
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Boeppler  v.  Menown,  17  Mo.  App. 
447,  450;  Shockley  v.  Fisher,  75  Mo. 
498;  Eppright  v.  Nickerson,  78  Mo. 
482. 

'  A  good  illustration  of  this  is 
found  in  the  already  celebrated  Glenn 
cases,  beginning  with  Lewis  v*  Glenn, 
84  Va.  947,  and  having  counterparts 
in  the  Federal  and  many  of  the  State 
courts.  Post,  i  3551,  et  seq.  See,  also, 
anU,  §  2059. 

<  So  held  in  Branch  v.  Knapp,  61 
Ga.  614. 
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be  claims  against  different  persons  or  classes  of  persons. 
They  would  not  necessarily  be  against  the  same  persons. 
Creditors  could  not,  therefore,  be  compelled  to  litigate  their 
claims  in  one  suit.  If  on  the  filing  of  a  bill  by  one  creditor 
all  the  others  were  to  be  restrained  from  proceeding  at  law, 
and  compelled  to  litigate  their  claims  in  that  suit,  they  might 
be  cut  off  from  their  remedy  against  stockholders,  whom  the 
party  filing  the  bill  could  not  bring  in,  because  he  had  no 
claim  against  them.^ 

§  3418.  When  the  Remedy  Exists  at  Law.  —  The  courts 
have  met  with  a  great  deal  of  difficulty  in  determining  whether 
the  creditor  should  in  any  case  be  allowed  to  bring  an  action 
against  the  stockholder  directly  at  law;  or  whether  he  should 
not  in  all  cases  be  remanded  to  the  more  Qexible  and  compre- 
hensive remedy  oflFered  by  courts  of  equitable  powers,  where 
in  a  single  proceeding  the  court  can  equally  relieve  the  cred- 
itor, and  equalize  the  burdens  of  the  stockholders.  It  may 
be  stated  generally  that  the  remedy  at  law  exists  in  the  fol- 
lowing cases:  1.  Where  the  coad venturers  have  failed  to 
become  incorporate,  so  as  to  be  clothed  with  the  immunity  from 
general  liability  which  attaches  to  members  of  corporations.' 
2.  Where,  for  any  reason,  or  upon  any  contingency  or  condi- 
tion, the  governing  statute  makes  (or  leaves)  them  jointly  and 
severally  liable  as  partners,  and  the  courts  construe  this  lia- 
bility to  be  that  of  original  undertakers,  and  not  a  secondary 
hability."  Thus,  where  the  object  of  the  creditor  is  to  enforce 
the  personal  liability  of  the  stockholder  under  a  statute,* 
making  the  stockholders  personally  liable  for  debts  contracted 
when  the  corporation  attempts  to  transact  business  before 
one-half  of  its  stock  is  subscribed  or  twenty  per  cent  of  it 
actually  paid  in, — the  action  is  necessarilj'  an  action  at  law; 
for  the  liability  is  primary  and  absolute,  and  equity  has  noth- 
ing to  act  upon.*    3.  In  other  cases,  where  the  remedy  at  law 

*  JndBon  V.  Bossie  Gkilena  Co.,  9         '  Ante,  §  8078,  et  »eq. 
Pdge  (K.  Y.),  598;  «.  c.  38  Am.  Dec  «  Wis.  Rev.  Stats.,  §  1778. 

509.  *  Flour  Oity  Nat.  Bank  «.  Wech- 

'  AnU,  i  2969,  et  seg.  selberg,  46  Fed.  Rep.  547. 
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is  given  by  statute,  in  direct  terms,  or  by  such  implications 
as  satisfies  the  courts  that  it  was  the  intention  of  the  Legisla- 
ture to  give  it;  and  this  is  often  the  case  with  a  superadded 
individual  liability ,  which  is  always  a  creature  of  statute,  and 
depending  in  every  case  upon  the  phraseology  of  the  statute, 
to  which  close  attention  is  required.*  4.  Where  the  liability 
is  for  a  balance  unpaid  upon  the  share  subscription  or  in 
respect  of  the  shares  held  by  the  shareholder,  that,  on  princi- 
ples often  reiterated,'  is  a  part  of  the  assets  of  the  corporation 
which  passes  to  its  receiver  in  equity,  its  assignee  under  a 
Federal  bankrupt  law,  or  under  a  State  insolvent  law,  or  its 
voluntary  assignee  or  trustee  under  its  deed  of  assignment  or 
of  trust  for  the  benefit  of  its  creditors;  and  such  receiver, 
assignee,  or  trustee  will  have  the  right  of  action  against  the 
respective  shareholders  which  the  corporation  would  have 
had,  and  may  proceed  to  enforce  the  collection  of  the  assess- 
ments ordered  against  them,  by  remedies  hereafter  pointed 
out;  and  this  necessarily  excludes  any  right  of  action  by 
a  particular  creditor  against  a  particular  shareholderi  whether 
at  law  or  in  equity.* 

§  3419.  Receiver,  Assignee,  or  Trustee  may  Sae  at  Law 
for  Assessments.  —  From  what  has  preceded  it  follows  that 
where  an  assessment  is  made  by  a  court  or  other  official 
possessing  jurisdiction  to  make  it,*  the  receiver,  assignee,  or 
trustee,  spoken  of  in  the  preceding  section,  may  maintain  an 
action  at  law  in  any  jurisdiction,  domestic  or  foreign,  against 
the  several  stockholders,  to  recover  from  them  the  amount 
assessed  against  them  in  respect  of  their  share  subscriptions,' 
—  as,  for  instance,  a  receiver  appointed  by  a  court  of  equity 
under  statutory  authority ,•  or  by  the  Comptroller  of  the  Cur- 


^  Notethelangnageof  Waite,G.  J.,  t.  e.  22  N.  £.  Bep.  972;  pat,  i  8551, 

in  Terry  v.  Little,  101 U.  S.  216 ;  quoted  et  $eq. 

and  reaffirmed  in  Hall  t^.  Elinck,  25  *  AnU,  §}  1705,  et  seq.,  2960,  2961; 

&.  0.  348 ;  8.  c.  60  Am.  Rep.  505.  post,  $  3537. 

*  See  ante,  §  2951,  et  seg.  *  Post,  ^  S551. 

•  Wheeler  V.  Thayer,  121  Ind.  64; 

•  Nathan  v.  Whitlock,  9  Paige  (N.  Y.),  152, 150. 
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rency  under  the  National  Banking  Act/  or  an  assignee  under 
a  State  insolvent  law,*  or  the  receiver  of  a  national  bank/  or 
a  substituted  trustee  under  a  general  deed  of  assignment  made 
by  a  corporation/  or  an  assignee  under  a  Federal  bankrupt 
law*  And  such  actions  have  been  maintained  in  the  name 
of  the  corporation  itself,  and  this  is  still  the  rule  where  the 
common-law  theory  of  actions  prevails,  as  in  the  District  of 
Columbia/  though  the  action  is,  in  substance,  prosecuted  by 
the  receiver,  assigneCi  trustee,  or  official  liquidator,  for  the 
benefit  of  the  trust/ 

§  3420.  Creditors'  Bill,  when  not  Practicable. — Where, 
under  the  governing  statute,  the  stockholders,  who  are  liable 
to  creditors  of  the  corporation,  are  those  who  were  stock- 
holders at  the  time  the  particular  debt  was  contracted,  it  has 
been  held  that  a  general  creditors'  bill,  which  seeks  to  enforce 
the  liability  of  the  stockholders,  is  not  an  appropriate  or  prac- 
ticable remedy.  The  reason  is,  that  the  creditors  of  the  cor- 
poration, whose  debts  were  contracted  at  different  times,  have 
no  common  interest,  and  hence  their  claims  will  not  necessarily 
be  against  the  same  persons  as  stockholders.  No  creditor 
would  have  the  right  to  file  a  bill  and  make  all  who  were  or 
ever   had   been    stockholders   of    the   company,   defendants 


»  Cadle  V.  Baker,  20  Wall.  (U.  S.) 
650.  And  see  Kennedy  v.  Gibson,  8 
Wall.  (U.  8.)  505. 

•  Boeppler  v.  Menown,  17  Mo. 
App.  447 ;  Shockley  v.  Fisher,  75  Mo. 
498;  Eppright  v.  Nickerson,  78  Mo. 
482;  Lionberger  v,  Broadway  Savings 
Bank,  10  Mo.  App.  499. 

•  Young  V.  Wempe,  46  Fed.  Rep. 
854.  Compare  Harvey  v.  Lord,  11  Biss. 
(TJ.  S.)  144. 

«  Lewis  V.  Glenn,  84  Va.  M7 ;  Van- 

derwerken  v,  Glenn,  85  Va.  9 ;  Glenn 

V.  Sample,  80  Ala.  159;  «.  c.  60  Am. 

Eep.  02 ;  Glenn  v.  Williams,  60  Md. 

93;  Hawkins  v.  Glenn,  131  U.  S.  819. 


•  Sanger  v.  Upton,  91  TJ.  S.  66; 
Webster  v.  Upton,  91  U.  8.  65. 

'  Post,  i  3570.  Compare  atUe^ 
§  1815,  ei  »eq. 

*  See  Hall  v.  United  States  Ins. 
Co.,  5  Gill  (Md.)»  484,  where  in  an 
equity  proceeding  a  call  was  ordered 
and  a  suit  therefor  ordered  to  be 
brought,  which  was  successfully  pros- 
ecuted in  the  name  of  the  company. 
Also,  Westmoreland  Ac.  Co.  v.  Fiel- 
den  [1891],  3  Ch.  15,  where  an  action 

^was  successfully  prosecuted  in  the 
name  of  the  company  after  the  com- 
mencement of  winding-up  proceed- 
ings for  calls  made  before  winding  up. 
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thereiiii  when  some  of  such  defendants  might  not  have  been 
stockholders  at  the  time  when  their  debts  were  contracted.' 

§  8421.  Bill  in  Equity  by  Beceiyer  of  a  Gorporatioii 
agrainst  Its  Stockholders.  —  Where  a  receiver  has  been 
appointed,  and  he  proceeds  against  the  stockholders  to 
enforce  a  contribution  from  them  of  such  sum  as  the  court 
appointing  him  may  have  determined  to  be  necessary  to 
liquidate  the  debts  of  the  corporation  and  pay  the  costs  of 
the  winding-up  proceedings,  he  may,  it  seems,  sue  in  equity 
as  well  as  at  law;^  and  where  a  receiver  of  a  corporation 
appointed  in  New  Jersey  brought  an  action  against  certain 
stockholders  of  the  corporation  domiciled  in  Massachusetts, 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts,  it  was  held,  but  without  explaining  the  rea- 
sons, that  the  suit  was  well  brought  in  equity ,*  In  Maine,  a 
receiver  of  a  solvent  banking  corporation  is  allowed  to  main- 
tain a  bill  in  equity  against  the  stockholders  of  the  corpora- 
tion to  compel  them  to  contribute  for  the  payment  of  its 
debts;  but  this  is  by  force  of  statute.*  The  ground  which 
will  sustain  the  jurisdiction  of  equity  in  such  a  case  is  not 
perceived,  for  there  does  not  seem  to  be  any  scope  for  equi- 
table relief.  For  the  purpose  of  establishing  a  ratable  con- 
tribution among  the  stockholders)  they  should  be  made 
parties  to  the  proceeding  in  which  the  receiver  is  appointed, 
under  a  theory  of  procedure  elsewhere  stated;*  though,  under 
another  theory,*  those  who  are  not  made  parties  may  be 
bound,  by  representation  through  the  corporation,  in  respect 
of  the  assessment  made  against  them,  —  subject  to  the  right 

^  Judson  V.  Roflsie  Galena  Co.,  9  an  Alabama  charter,  that  a  single 

Paige  (N.  Y.))  59S;  «.  c.  3S  Am.  Dec.  creditor  could  not  sue  a  single  stock- 

569.  holder  at  law — not  that  a  receiver 

'  Posty  i  8569.  oould  not  sue  at  law  to  enforce  an 

*  Andrews  v.  Bacon,  88  Fed.  Rep.  assessment. 

777.     Mr.  Circuit  Judge   Oolt  dis-  *  Dane  «.  Young,  61  Me.  160;  Rev. 

missed  the  point  by  merely  referring  Stat.  Me.  1857,  ch.  47,  f  78. 

to  Pollard  v.  Bailey,  20  Wall.  (U.  S.)  »  Post,  §  3498. 

520,  which  was  not  such  an  action  *  Post,  §  3499. 
at  all,  but  which  simply  held,  under 
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of  making  possible  defense  applicable  to  tbemselyes  individ- 
ualljy  —  and  the  natural  form  of  the  action  by  the  receiver  to 
enforce  such  an  assessment  would  seem  to  be  an  action  at 
law,  such  as  were  the  numerous  actions  in  the  so-called  Glenn 
cases.^ 

§  34:22.   In  Case  of  a  Foreign  Corporation.  —  Where  the 
proceeding  is  against  resident  stockholders  of  a  foreign  cor- 
poration,  and   the   law   creating  the  corporation  makes  the 
stockholders  liable  for  its  debts,  but  without  prescribing  a 
special  remedy,  the  course  of  proceeding  to  enforce  such  lia- 
bility is  necessarily  governed  by  tJie  law  of  the  forum}    Where 
the  words  of  the  charter  merely  import  a  personal  liability, 
an  action  may  be  maintained  by  the  creditor  against  a  stock- 
holder in  a  foreign  jurisdiction;  but  if  the  governing  statute 
charges  the  property  of  the  stockholders,  and  that  not  gener- 
ally, by  the  ordinary  process,  but  conditionally,  and  by  a  pecul- 
iar and  nnusual  procedure  only  available  in  the  courts  of  the 
State  creating  the  corporation,  —  not  only  limiting  and  pre- 
scribing the  security  and  rights  of  the  creditor,  but  also  the 
obligation  and  liability  of  the  stockholder,  and  prescribing 
the  remedy,  this  remedy  goes  with  this  statute  as  a  part  of 
the  right,  and  a  general  personal  liability  will  not  attach  to  the 
stockholder,  which  can  be  enforced  by  an  action  in  another 
jurisdiction.'     But  where  the  property  of  the  foreign  corpora- 
tion has  been  divided  among  its  stockholders  before  all  its 
debts  have  been  paid,  a  judgment  creditor,  after  the  return  of 
an  execution  unsatisfied,  may  maintain  an  action  against  a 
domestic  stockholder  of  such  foreign  corporation,  in  the  nature 
of  a  creditor's  bill,  to  reach  and  subject  so  much  of  the  assets 

»  Post,  §  3568. 
'  Drinkwater  v.  Portland  Marine  '  Lowry  v,  Inman,  46  N.  Y.  119. 

Ry.,  18  Me.  S6;  Lowry  v.  Inman,  46  To  the  same  effect  is  Fourth  Nat. 
N.  Y.  119,  126;  Leucke  v.  Tredway,  Bank  v.  Francklyn,  120  TJ.  8.  747, 
46  Mo.  App.  507 ;  First  Nat.  Bank  v.  where  the  opinion,  written  by  Mr. 
Gnstin-Minerva  &c.  Go.,  42  Minn.  Justice  Gray,  is  a  very  learned  and 
327 ;  t.  c.  18  Am.  St.  Rep.  510 ;  44  able  exposition  of  the  subject. 
N.  W.  Bep.  198:  6  L.  R.  A.  676. 
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of  the  corporation  as  were  improperly  received  by  him.  Such 
assets  being  a  trnst  fund  for  the  creditors  of  the  corporation, 
it  is  an  immaterial  inquiry  whether  the  stockholder  got  pos- 
session of  them  by  a  fair  agreement  with  his  associates  or  by 
a  wrongful  act.  The  creditor  in  such  a  case  is  not  (in  New 
York)  required  to  bring  his  action  in  behalf  of  other  creditors 
who  may  choose  to  come  in,  or  to  make  all  the  stockholders 
parties  to  the  action.  With  the  equities  subsisting  between 
the  stockholders  themselves  he  has  nothing  to  do,  unless  he 
chooses  to  take  upon  himself  the  burden  of  bringing  his  action 
in  such  a  form  as  to  adjust  them.^  So,  where  the  corporation 
is  a  foreign  one,  and  the  domestic  creditor  has  in  like  manner 
exhausted  his  remedy  against  it,  he  may,  in  the  same  State, 
bring  an  action  against  a  domestic  stockholder  to  subject  a 
balance  due  to  the  corporation  on  his  share  subscription, — such 
an  action  being  authorized  by  section  1871  of  the  New  York 
Code  of  Procedure.* 

§  8428*  Continued:  Distinction  between  a  Contractual  and 
a  Statatory  liiabiiity. —  Under  this  head  a  marked  distinction 
must  be  taken  between  the  case  where  the  action  is  to  subject 
what  is  due  by  a  stockholder  as  a  balance  unpaid  upon  his 
share  subscription,  and  where  the  action  is  to  enforce  a  super- 
added personal  liability.  In  the  first  case,  the  liability  resU 
in  contract  J  and  does  not  necessarily  depend  upon  the  language 
of  statutes  declaring  it,  although  such  statutes  may  exist.' 
As  it  rests  in  contract,  it  is,  like  any  other  contractual  obliga- 
tion, relating  to  personal  property,  enforceable  wherever  the 
obligor,  that  is  to  say,  the  stockholder,  may  be  found.*  The 
validity  and  effect  of  the  obligation  are  determined  generally  by 
the  law  of  the  domicile  of  the  corporation,  and  especially  by 
the  charter  or  governing  statute  of  the  corporation,  for  that 
is  deemed  to  enter  into  and  form  a  part  of  the  contract;*  but 
the  remedy  to  enforce  such  a  contractual  obligation  is  applied 

»  Bartlett  v.  Brew,  67  N.  Y.  687.  »  AnUy  H 1136,  2933. 

*  Persch  v,  Simmons,  8  N.  Y.  Sapp.  *  ArUey  i  3048. 

783.  »  AnU,  $§  3046,  8063. 
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according  to  the  Iikw  of  the  forum^  It  follows  that,  althotrgh 
the  Legislature  of  the  State  in  which  the  corporation  was 
cieated  may  hare  prescribed  a  special  remedy  for  the  enforce- 
ment of  this  contractual  obligation,  that  remedy  will  not 
migrate;  but  where  a  stockholder  is  proceedfed  against  in 
another  jurisdiction^  the  court  in  that  jurisdiction  will  apply 
its  own  appropriate  remedy,^  The  case  is  different  from  that 
where  the  statute  of  the  State  in  which  the  corporation  exists 
has  created  the  right  to  proceed  against  its  shareholders,  and 
at  the  same  time  prescribed  a  special  remedy  for  the  enforce- 
ment of  that  right*  Here  only  the  special  remedy  can  be 
applied;  and  if  that  remedy  is  contrary  to  the  course  of  the 
court  in  the  foreign  State  in  which  it  is  sought  to  charge  the 
stockholder,  it  seems  that  there  is  no  remedy  against  him.' 
But  in  the  special  ease  we  are  considering,  the  ease  where  the 
liability  is  in  respect  of  a  baUmce^  due  the  corporaUon  for  the 
shares,  the  right  is  not  created  by  statute,  but  is  created  by 
the  contract  which  the  subscriber  makes  when  he  agrees  to 
take  the  shares,  and  which  his  assignee  makes  when  he  pur- 
chases them  from  him  before  they  are  paid  for,  and  becomes 
substituted  as  their  allottee  in  his  place  by  a  species  of  nova- 
tion. It  is,  therefore,  a  right  resting  not  on  statute,  but  in 
contract^  and  is  hence  enforceable  everywhere,  according  to 
the  law  of  the  forum  in  which  the  stockholder  may  be  f ound.^ 

g  3424.  ContiiiHed,  ymitlk  IHnstrative  Holdings.  —  Accord- 
ingly, where  the  action  was  by  a  single  creditor  of  a  corpora- 
tion created  under  the  laws  of  Illinois,  in  one  case,  against  a 
single  stockholder  domiciled  in  Missouri,'  and  in  another 
against  two  stockholders  domiciled  in  that  State,'  and  the 
nature  of  the  proceeding  was  that  of  a  creditor's  bill  in  equity 
to  subject  what  was  unpaid  by  the  defendants  upon  their 

*  AnUf  i  3064;  IlrBt  Nat.  Bank  v.  *  May  v.  Black,  77  Wis.  101;  ••  c 
Gufltm-Minerva  Ac  06.,  42   Minn.     45  N.  W.  Bep.  949. 

827;  f;.  c.  IS  Am.  Si*  Bep.  (10.  *  Mann  v.  Cook,  20  Conn.  I7S. 

*  Lencke  v.  T^edway^  45  Uo.  Apj^         *  Sbickle  tr.  Watts,  U  Mo.  410. 
607.    OempAce  anU,  $  8054. 

*  Leackev^  Tradway^  45  Mo.  App.  507. 
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shares,  —  the  court,  disregarding  the  question  what  remedy 
would  be  applied  in  Illinois,  held  that  a  bill  in  equity  was  an 
appropriate  remedy  in  Missouri,  especially  in  view  of  the  fact 
that  the  defendants  had  failed  to  plead  the  existence  of  a  rem- 
edy at  law.  The  Supreme  Court  of  Illinois,  while  allowing  a 
remedy  in  equity  against  resident  stockholders  of  domestic  cor- 
porations where  the  liability,  although  statutory,  is  to  the 
creditors  as  a  class^  deny  a  remedy  in  equity  to  particular 
creditors  of  a  non-resident  corporation  against  stockholders 
domiciled  within  the  State  of  Illinois,  even  where  the  object 
of  the  bill  is  to  sequester  what  is  due  by  such  stockholders  to 
the  corporation  in  respect  of  their  share  subscriptions,  and 
consequently  where  the  liability  is  one  strictly  resting  in  con- 
tract, and  enforceable  everywhere,  according  to  principles 
already  stated.*  The  Illinois  court  adopt  and  follow  the  doc- 
trine of  the  Supreme  Judicial  Court  of  Massachusetts,  as  laid 
down  in  a  case  in  the  following  language:  '^The  liability 
which  the  stockholders  are  alleged  to  be  under  to  the  corpora- 
tion and  its  creditors  has  little  analogy  to  a  debt  due  accord- 
ing to  the  generally  recognized  principles  of  law.  It  is  of  a 
peculiar  character,  involving  the  organic  law  by  which  the 
corporation  is  created,  and  requiring  local  administration.^^  ^ 
The  court  also  advanced  a  number  of  reasons,  more  or  less 
specious,  for  repelling  the  jurisdiction,  among  them  the  con- 
sideration that  no  discovery  can  be  had  of  other  stockholders 
and  creditors;  that  no  account  can  be  taken  of  the  debts  of 
the  corporation,  no  ratable  assessment  or  ratable  distribution 
made,  etc.  This,  though  not  the  language,  is  the  substance 
of  the  reasoning;  and  it  operates  to  drive  any  creditor,  how- 
ever small,  to  the  expense  of  filing  a  general  winding-up  bill 
in  equity  within  the  State  under  whose  laws  the  corporation 
is  organized.  The  inconvenience  of  such  a  rule  in  its  appli- 
cation to  a  "  tramp  corporation/'  created  under  the  laws  of 


^  Po9i,  k  84e0.  *  New  Haven  etc  Oo.  «•  Linden 

*  Toung  V.  Farwell,  1S9  III.  S26 ; «.  c.  Spring  Oo.,  142  Mass.  849,  858.    As  to 

28  N.  £.  Bep.  845 ;  affirming  t.  c.  85  ni*  the   Ma$9€uhu9eU»   doctrine^  see  anu, 

App.  489.  §4  8066.  8058.  8059. 
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West  Virginia,  for  instance,  all  of  whose  stockholders  might 
be  residents  of  the  State  of  Illinois,  can  be  readily  imagined; 
but  perhaps  the  court  would  apply  a  different  rule  if  such  a 
case  were  presented.  It  is  perceived  that  the  Illinois  decision 
is  explicitly  opposed  to  the  two  Missouri  decisions  above  cited. 


Articlb  II.    Thboribs  and    Statutbs   Undbr  Which  thb 

Bbmbdt  Is  in  Equity. 


Sbctioh 

342S.  Grounds  of  stockholders'  Uabil" 
ity  in  equity :  holding  assets 
of  the  corporation. 

S429.  As  where  they  have  not  paid  up 
their  share  subscriptions. 

S490.  Or  where  the  assets  have  been 
improperly  divided  among 
the  stockholders. 

S431.  In  case  of  a  statutory  individual 
Uability. 

S4S2.  Beasons  of  the  doctrine  that  the 
equity  forum  is  exdusive. 

84S3.  Where  the  proceeding  is  to  en- 
force contracts  made  in  behalf 
of  the  corporation  prior  to  its 
organization. 

S4S4.  Bemedy  in  equity  where  statute 
liability  is  to  creditors  as  a 
class. 


Section 

3436.  Or  where  the  statute  creates  a 

common  fund  for  creditors. 
3486.  Inapplicability  of  the  doctrine 
that  equity  will  not  relieve 
one  who  has  a  remedy  at  law. 

3437.  Grounds  on  which  concurrent 

jurisdiction   in   equity   sup- 
ported. 
8438.  On  the  ground  of  discovery. 

3439.  Bill  by  a  foreign  corporation  to 

discover  domestic  stockhold- 
ers. 

3440.  Where  the  liability  is  in  propor- 

tion to  the  stock  held. 

3441.  In  case  of  deceased  sharehold- 

ers. 

3442.  When  court  will  not  restrain 

proceedings  at  law. 


S  8428.  Grounds  of  Stockholders*  Liability  in  Equity: 
Holding  Assets  of  the  Corporation.  —  While  the  general  rule 
of  law  which  exempts  the  memhers  of  a  corporation  from  lia- 
bility for  its  debts,^  is,  of  course,  a  rule  of  equity,  as  well  as  a 
rule  of  common  law,  —  yet,  on  a  theory  already  considered,' 
courts  of  equity  are,  in  many  instances,  able  to  aid  the  cred- 
itors of  a  corporation,  upon  the  ground  that  the  members 
have  in  their  poasesiion  assets  of  the  corporation  which,  as 
against  its  creditors,  they  ought  not  in  good  conscience  to 
retain.' 

*  AnU,  i  2926.  which  holds,  on  the  dissolution  of  a 

*  AnUf  i  2951,  et  ieq.  corporation,  that  any  of  its  members 

*  "We  are  aware  of  no  decision     becomes  liable  for  its  debts  beyond 
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g  8^891  As  IHMra  Thej  Hftre  Hot  Paid  Up  Their  Shave 
Snbscrlptloiuk  —  Shareholders  occupy  this  position  when 
they  have  euhscribed  moneys  to  the  capital  stock  of  the  cor- 
poration, which  they  have  not  paid  in.  They  are  holders  of 
the  capital  stock  to  the  extent  of  the  shares  they  have  taken, 
until  it  is  required  by  the  company.^  And  where  the  cor- 
poration has  assigned  all  its  property  in  trust  for  the  benefit 
of  its  creditors,  equity  has  jurisdiction  to  subject  the  unpaid 
stock  subscriptions  to  the  payment  of  its  debts,  witboat  refer- 
ence to  the  inquiry  whether  the  unpaid  subscriptions  do  or 
do  not  pass  by  the  deed  of  trust'  A  general  view  of  this 
subject  leaves  no  doubt  that  where  the  creditor  does  not  seek 
to  enforce  a  statutory  liability,  or  a  liability  akin  to  that  of 
parinerSf  but  merely  seeks  to  subject  what  is  due  by  the  share- 
holders to  the  corporation  whose  shares  have  not  been  paid 
up  in  full,  the  appropriate  forum  is  equity  after  exhausting 
the  ordinary  remedies  at  law;'  and  where  the  remedy  has  not 
been  enlarged  by  statute,  some  of  the  courts  have  held  that 


the  value  of  its  assets  he  may  have  in 
his  posseesiiMi.'*  Walker,  J.,  in  Tar- 
bell  V.  Page,  24  111.  46.  The  doctrine 
of  the  text  is  well  illustrated  by  the 
case  of  Bigelow  «.  Congregational  So- 
ciety, 11  Vt.  283,  and  15  Vt.  870. 
There  the  members  of  a  religious  cor- 
poration dissipated  a  fund  in  their 
hands  in  defending  a  suit  which  bad 
been  brought  against  them.  The 
plaintiff,  having  obtained  a  judgment 
at  law,  filed  a  bill  in  equity  in  aid  of 
his  execution.  The  court  decreed 
that  an  account  i)e  taken  of  the  state 
of  the  fund  at  the  time  the  action  at 
law  was  commenced;  that  it  be  sub- 
jected to  the  payment  of  the  plain- 
tiff's demand,  and  if  there  was  not 
enough,  that  the  members  respond 
personally  for  so  much,  if  necessary, 
as  would  restore  the  fund  to  its  orig- 
inal dimensions.  Another  apt  illus- 
tration is  afforded  by  the  case  of 
Tinkham  «.  Borst,  81  Barb.  (N.  Y.) 
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407,  where  an  action  was  sustained  by 
a  creditor  against  the  sole  stockholder 
of  a  dissolved  foreign  corporation, 
who  was  in  i)ossession  of  its  assets. 

*  Lord  St.  Leonards  in  Spackman 
V.  Evans,  L.  B.  3  H.  L.  198. 

»  Hamilton  v.  Glenn,  85  Va.  901 ; 
t.  e.  9  S.  £.  Rep.  129. 

'  Ante^  i  2951,  et  $eq.;  Hume  v. 
'Win3raw  CJo.„  Oar.  L.  J.  217;  Mann 
V.  Pents,  8  N.  Y.  415;  Marsh  v.  Bur- 
roughs, 1  Woods  (U.  S.),  463;  Miers 
V.  Zanesville  Co.,  11  Ohio,  273;  t.  e. 
13  Ohio,  197;  Henry  v.  Vermillion, 
dbc.  R.  Oo.,  17  Ohio,  187;  Leucke  «• 
Tredway,  45  Mo.  App.  507 ;  Hickling 
V.  Wilson,  104  lU.  54;  Harmon  v. 
Page,  62  Gal.  448;  Masters  v.  Rossie 
Lead  Mining  Co.,  2  Sandf .  Ch.  (N.  Y.) 
301;  Foster  v.  Mullanphy  Planing 
Mill  Co.,  92  Mo.  79;  Tabor  v.  Gosa 
&c»  Man.  Co.,  11  Col.  419  (under  a 
statute);  Wellington  v.  Continental 
Const*  &  Imp.  Co.,  5  N.  Y*  Supp» 
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this  is  the  exclusive  foram.^  The  most  usual  statement  of 
dootrine  under  this  head  is  that  when  a  creditor  has  ex- 
hausted his  legal  remedies  against  the  corporation,  which 
fails  to  make  an  assessment,  he  may,  by  bill  in  equity  or 
other  appropriate  means,  subject  such  subscriptions  to  the 
satisfaction  of  his  judgment.'  That  is  to  say,  where  a  cred- 
itor of  a  corporation  haying  an  execution  at  law,  which  is 
unsatisfied,  institutes  proceedings  against  the  company  and 
the  effects  of  the  company  are  insufficient  to  pay  its  debts, 
he  may  have  relief  in  equity  to  compel  the  payment  of  the 
sums  due  and  unpaid  on  the  shares  of  the  delinquent  stock- 
holders/ 

S  843(K  Or  Where  the  Assets  HaTe  Been  Improperly 
Divided  Amongr  the  Stockholders.  -<^  A  bill  in  equity  is,  in  like 
manner,  the  proper  remedy  where  the  assets  of  the  corporation 
have,  in  any  form  of  transaction  or  under  any  pretense,  been 
improperly  divided  among  the  stockholders,  leaving  its  debts 
unpaid;^  and  in  this  instance  equity  is  the  exclusive  remedy,  for 
a  common-law  action  as  for  a  tort  will  not  lie  on  behalf  of  a 
creditor  against  a  stockholder  so  improperly  receiving  the 


587 ;  «.  e.  52  Han  (K.  Y.),  408.  There- 
fore, a  statute  providing  for  the 
determination  of  such  matters  by  a 
proceeding  before  a  referee  is  not  on- 
constitational  as  denying  a  trial  by 
jury,  for  they  were  always  cognizable 
in  chancery,  where  jaries  were  called 
only  on  the  direction  of  the  chan- 
cellor. Matter  of  Empire  City  Bank, 
18  N.  T.  199,  210.  See  also  High- 
tower  9.  Mastian,  8  6a.  506. 

>  8pear  v.  Grant,  16  Mass.  9;  Har- 
ris V.  First  Parish  in  Dorchester,  23 
Pick.  112;  Knowlton  v.  Ackley,  8 
Oosh.  98;  Erickson  9*  Nesmith,  15 
Gray  (Mass.),  221:  Smith  v.  Hucka- 
bee,  58  Ala.  191 ;  PoUard  9.  Bailey, 
so  Wall.  (17.  S.)  520;  Umsted  v. 
Buskirk,  17  Ohio  St.  113;  Jones 
«.    Jarman,  84  Ark.    323:    Griffith 


V.  Mangam,  73  N.  Y.  611^;  Welling- 
ton 9.  Continental  &c.  Oo.,  5  N.Y, 
Supp.  587;  Rounds  9.  McOormick, 
114  m.  252;  Brown  9.  Fisk,  23  Fed. 
Bep.  228.  In  some  States  the  ezclu* 
siye  jurisdiction  of  equity  has  been 
declared  by  statute.  Act  N.  H.,  June 
27,  1857;  Pamph.  Laws,  ch.  1962; 
Hadley  9.  Russell,  40  N.  H.  109. 
'  Hawkins  9.  Glenn,  131  U.  8.  319. 

•  Mann  9.  Pentz,  8  N.  Y.  415; 
Henry  v,  Vermillion  Ac.  R.  Co.,  17 
Ohio,  187;  Miers  9.  Zanesville  Turn- 
pike Co.,  11  Ohio,  273;  «.c.l8  0hio, 
197;  Atwood  9.  Rhode  Island  Ac 
Bank,  1  R.  I.  376. 

*  Wood  9.  Dummer,  8  Mason 
(TJ.  S.),  308 :  Bartlett 9.  Drew,  57  N.  Y. 
587.  Compare  arUe,  i  2954. 
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assets  of  the  corporation;^  and  consequently  until  the  equity 
system  had  been  introduced  by  statute  in  Massachusetts  there 
waS|  in  such  a  case^  no  remedy.^  A  judgment  creditor,  haying 
exhausted  his  remedy  by  suing  out  an  execution  which  has 
been  returned  nulla  bonaf  may,  under  such  circumstances, 
maintain  a  creditor's  bill  in  equity,  or,  under  the  modern  codes, 
an  action  of  that  nature,  against  a  stockholder,  to  reach  and 
subject  as  a  trust  fund  whatever  was  so  wrongfully  received 
by  him;  and  it  is  immaterial  whether  he  got  it  by  a  fair 
agreement  with  his  associates  or  by  acts  wrongful  as  against 
them.'  In  such  a  case  it  was  held  that  a  bill  in  equity  might 
be  maintained  by  some  of  the  holders  of  the  notes  of  an 
insolvent  banking  corporation  against  some  of  the  stock- 
holders, to  subject  them  to  liability  for  the  payment  of  the 
corporate  debts,  the  impossibility  of  bringing  all  before  the 
court  being  a  sufficient  excuse  for  dispensing  with  the  other 
parties  in  interest.^ 

§  3431.  In  Case  of  a  Statutory  Individiial  liabUity.— The 

considerations  which  claim  for  courts  of  equity  an  eo^clusive 
juHsdiction  of  a  proceeding  to  call  in,  for  the  benefit  of  cred- 
itors, debts  due  by  shareholders  on  account  of  their  stock  sub- 
scriptions, are  of  nearly  equal  force  where  the  liability  is 
created  by  statute.  In  some  of  the  States,  courts  of  equity 
take  exclusive  jurisdiction  of  such  cases,  for  the  purpose  of 
adjusting  equities  and  preventing  a  multiplicity  of  suits.  In 
others,  this  forum  is  preferred,  on  the  ground  that  the  doing 
of  full  justice  involves  complex  contributions  among  the  stock- 
holders, which  cannot  be  worked  out  by  the  processes  of  a 
court  of  law.^  But,  on  whatever  ground  the  conclusion  has 
been  put,  there  is  a  very  great  concurrence  of  opinion  to  the 
effect  that,  where  it  is  sought  to  charge  the  stockholders  in 

*  Vose   «.   Qrant,  16  Mass.  605;  •  Bartlett  v.  Drew,  «tipra. 

Spear  v.  Grant,  16  Mass.  9.  *  Wood  v.  Dummer,  supra. 

'  Ibid.    That  the  remedy  is  now  *  Atwood  v.  Rhode  Island  Agri- 

iizclasiYely  in  equity  in  Massachu-  cnltiiral  Bank,  1  R.  I.  376;  Terry  «. 

■etts,  see  Bond   «•  Morse,  9   Allen  Little,    101    U.    S.   216;    Pollard   «. 

(Mass.),  471.  Bailey,  20  Wall.  (U.  8.)  620. 
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respect  of  their  individnal  or  superadded  statutory  liability, 
equity  is  the  proper  forunii  unless  the  language  of  the  statute 
is  such  as  to  indicate  the  purpose  on  the  part  of  the  Legisla- 
ture to  give  a  remedy  to  any  creditor  against  any  stockholder 
distributively;  and  this  is  held  to  be  so  in  many  cases,  even 
where  there  may  be  a  concurrent  remedy  at  law.*  In  this  case 
legal  theories  frequently  give  away  before  considerations  of 
practical  convenience;  and  even  where  the  individual  liability 
is  not  in  the  nature  of  assets  of  the  corporation,  so  that  a 
receiver  may  not  in  right  of  the  corporation,  on  strictly  legal 
theories,  sue  for  and  recover  assessments  against  the  stock- 
holders based  on  their  superadded  liability,  —  yet,  as  the  stat- 
utes imposing  this  liability  may  well  be  held  to  create  a 
common  fund  for  the  security  of  all  the  creditors,  it  is  easy  to 
adopt  the  conclusion  that  the  preferable  remedy  is  by  a  gen- 
eral creditors'  bill  in  equity.  Thus,  it  is  held  in  Minnesota 
that  the  individual  liabihty  imposed  on  stockholders  for  cor- 
porate debts,  by  the  constitution  of  that  State,  may  be  enforced 
in  a  sequestration  proceeding  under  a  statute,'  which  is  the 
statutory  equivalent  of  a  general  creditors'  bill.*  So,  in 
Georgia  it  is  allowed  to  creditors  of  insolvent  banks  to  file  a 
creditors'  bill  in  equity,  and,  if  the  assets  of  the  bank  sub- 
jected to  their  demands  are  not  sufficient  to  satisfy  them,  to 
make  the  decree  recovered  against  the  bank  the  basis  of 


*  Qneenan  «•  Palmer,  117  111.  619; 
Bank  of  TTnited  States  v.  Dallam,  4 
Dana  (Ky.),  574;  ofOe,  i  8416. 

'  Minn*  Gen.  Stats.  1S78,  ch.  76. 

'  Arihtir  v.  Willius,  44  Minn.  409; 
McKasick  v.  Seymour,  48  Minn.  158; 
#.  e.  50  N.  W.  Rep.  1114.  See,  espe- 
cially, the  discussion  in  McKusick  v. 
Seymour,  mpra,  for  a  statement  of 
the  reasons  which  have  led  to  the 
adoption  of  this  remedy ;  and  note  the 
following  language  of  Mitchell,  J.: 
*'As  rules  of  practice  are  hut  a  means 
to  an  end,  and  ordinarily,  as  in  this 
case,  do  not  go  to  the  merits  of  a  con- 


troversy, such  questions  should  not, 
as  a  general  rule,  occupy  an  exten- 
sive space  in  the  decisions  of  courts 
of  last  resort;  and  if  a  rule  is  once 
established  which  works  well  in  prac- 
tice, the  mere  fact  that  it  may  be 
technically  erroneous  is  not  neces- 
sarily a  sufficient  reason  for  changing 
it  by  overruling  former  decisions." 
See,  also,  the  analogous  case  of 
Spooner  v.  Bay  St.  Louis  Syndicate, 

47  Minn.  464;  t.  c.  50  N.  W.  Bep.  601 ; 
Hospes  V.  Northwestern  Man.  Ac  Oo., 

48  Minn.  174;  $.  c.  81  Am.  St.  Bep. 
637;  50  N.  W.  Rep.  1117. 
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farther  proeeedings  against  th«  stockholders  in  respect  of 
their  IndiTidual  liability.^ 

g  3432.  Reasons  of  tbe  Doctrine  That  the  Equity  Fomm 
Is  ExcIosiTe. — The  reasons  which  support  the  view  that  the 
remedy  in  equity,  even  in  respect  of  a  statutory  individual 
liability,  is  exclusive  are  numerous:  1.  A  resort  to  equity  pre- 
vents a  multiplicity  of  auita^    2.  Equity  is  the  only  tribunal 
capable  of  enforcing  contribution*  among  shareholders,  and 
thus,  while  satisfying  creditors,  equalizing  the  burdens  of  the 
contributories.     3.  Equal  distribution  between  creditors  can 
be  decreed  by  no  other  tribunal.    4.  Besides,  cases  of  this 
kind  frequently  involve  conflicting  equities  growing  out  of  the 
fact  that  some  of  the  shareholders  are  themselves  creditors 
of  the  corporation,  or  have  umsettled  demands  against  it;  and 
these  a  court  of  law  is  incapable  of  adjusting.     6.  Moreover, 
where  modern  codes  have  not  changed  the  practice,  a  court  of 
equity  is  the  only  tribunal  capable  of  compelling  a  diacovery^^ 
by  a  defendant  corporation,  of  the  names  of  its  stockholders, 
the  amount  of  stock  held  by  them  respectively ,  and  the  extent 
of  their  respective  liability* 

§  3433.  Where  the   Proceeding  Is  to  Enforce   Contracts 
Made  in  Behalf  of  the  Corporation  Prior  to  Its  Or^ranization. 

It  has  been  held  that  equity  is  the  proper  forum  in  which  to 
proceed  to  get  relief  in  respect  to  a  contract  made  in  behalf 
of  the  corporation,  by  its  promoters^  prior  to  its  organization, 
unless  there  has  been  a  subsequent  ratification  by  the  corpora- 
tion, in  which  case  the  proceeding  may  be  at  law.  "This," 
says  the  court,  ^will  become  a  legal  right  if  the  corporation 
should  afiBrm  the  contract  or  do  any  act  from  which  an  affirm- 

*  City  Bank  ».  Oroflsland,  65  Ga.     fiandf.  Ch.  (N.  Y.)  301 ;   Thayer  ». 
784.  Union  Tool  Oa,  4  Gray  (Mass.),  75; 

'  Smith  V.  Huckabee,  5S  Ala.  191.  Terry  v.Uttle,  101  U.  8.  216;  PoUard 

*  Post,  i  3816,  et  seg.  Compare  f  3829,  v.  Bailey,  20  WalL  (U.  S.)  520. 
post;  Murray  v.  Albert,  24  Md.  622;  «  Bee  Miera  «.  ZanesviUe  Co.,  U 
Erickflon  v.  Nesmlth^  46  N.  H.  371;  Ohio,  273;   G^stlemaa  «.  Hohnea,  4 
Hadley   v.  Russell,   40   N.  H.  109;  J«  J.  Manh.  (Ky.)  L 

Masters  v.  Bessie  Lead  Mining  Co.,  2 
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ance  may  be  implied;  but  at  law  the  general  rule  obtains  that 
corporations  cannot  be  bound  by  acts  done  or  promises  made 
in  their  behalf  before  they  come  into  existence."  The  court 
also  say  that  the  doctrine  "originated  in  equity  and  is  still 
a  sabject  of  equity  jurisdiction,  although,  in  clear  cases  of  rat- 
ification or  adoption,  it  may  now  be  enforced  at  law,  especially 
in  those  States  in  which  the  separate  courts  of  equity  have 
been  abolished/'^ 

§  9434.  Bemedy  in  Equity  Where  Statute  liiability  Is  to 
Oreditors  as  a  Class. — Where  the  statute  is  so  framed  as  to 
make  the  liability  of  the  stockholders  a  liability,  not  to  sep- 
arate creditors  who  may  proceed  against  them,  but  to  the 
ereditors  as  a  dass^  the  remedy  will  be  exclusively  in  equity, 
to  the  end  that  there  may  be  an  equal  distribution  among  the 
creditors,  and  an  equal  assessment  upon  the  stockholders.  It 
was  so  held  by  the  Supreme  Court  of  the  United  States,  under 
a  statute  of  the  District  of  Columbia  enacting  that  '4f  the 
indebtedness  of  any  company  organized  under  this  act  shall 
at  any  time  exceed  the  amount  of  its  capital  stock,  the  trus- 
tees of  such  company  assenting  thereto  shall  be  personally 
and  individually  liable  for  such  excess  to  the  creditors  of  the 
company."  Here  it  was  held  that  the  liability  of  the  direct- 
ors for  ''such  excess''  constituted  a  trvst  fwad,  for  all  the 
creditors,  in  so  far  as  the  condition  of  the  company  might 
render  a  resort  to  it  necessary  for  the  payment  of  its  debts, 
and  hence  that  an  action  at  law  could  not  be  sustained  by  one 
creditor  among  many  for  the  liability  thus  created,  or  for  any 
part  of  it,  but  that  the  remedy  was  exclusively  in  equity.* 
Upon  the  reasoning  of  this  case  the  Supreme  Court  of  Illinois 
reached  the  same  conclusion  where  the  liability  was  created 
by  section  16  of  the  statute  of  that  State  authorizing  the  for- 
mation of  corporations  for  manufacturing,  mining,  mechan- 
ical, and  chemical  purposes,  —  reading  as  follows:   ''If  the 


^  Perry  v.  Little  Rock  dbc  R.  Ck>.,  *  Homor  v.  Hexming,  93  U.  6. 228, 

44  Ark.  883,  894;  t.  e.  on  former  ap-     282. 
peel,  87  Ark.  164 ;  ante,  §  489. 
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indebtednesss  of  any  stock  corporation  exceed  the  amount  of 
its  capital  stock,  the  directors  and  officers  of  such  corporation 
assenting  thereto  shall  be  personally  and  individually  liable 
for  such  excess  to  the  creditors  of  such  corporation.''^  The 
same  court  subsequently  reached  the  same  conclusion  in  a 
case  arising  under  the  ninth  section  of  the  same  statute, 
which  reads  as  follows:  "All  the  stockholders  of  every  such 
company  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  to  an  amount  equal  to  the  amount  of  stock 
held  by  them,  respectively,  for  all  debts  and  contracts  made 
by  such  company  prior  to  the  time  when  the  whole  amount 
of  its  capital  stock  shall  have. been  paid  in,  and  a  certificate 
thereof  made  and  filed  as  hereinafter  required."'  The  New 
York  Court  of  Appeals  have  reached  the  same  conclusion 
under  a  charter  of  a  financial  institution  making  its  stock- 
holders severally  liable  for  its  debts;*  and,  as  elsewhere  seen, 
the  jurisdiction  of  equity  is  exclusive^  under  some  theories, 
where  the  stockholder  proceeded  against  is  also  a  creditor.^ 

g  8485.  Or  Where  the  Statute  Creates  a  Common  Fond 
for  Creditors.  —  Stating  the  same  doctrine  in  another  way, 
where  the  effect  of  the  statute  is  to  create  a  common  fund  for 
the  security  of  the  creditors,  a  court  of  equity  will  have  juris- 
diction of  a  bill  by  a  creditor,  in  behalf  of  himself  and  all 
the  others  who  may  choose  to  join,  although  there  may  be 
concurrent  remedy  at  law;*  and  where  in  such  a  case  it 
appears  that  the  assets  of  the  corporation  and  the  superadded 
liability  of  all  the  solvent  stockholders  will  not,  when  com- 
bined, form  a  fund  sufficient  to  liquidate  the  debts,  equity 
will  enjoin  the  prosecution  of  suits  at  law  by  individual  cred- 
itors, and  thus  prevent  them  from  acquiring  an  advantage  over 

*  Low  V.  Buchanan,  94  SI.  76. 
•  Harper  v.  Union  Man.  Co.,  100         ■  Pfohl «.  Simpson,  74  N.  Y.  187. 
m.  225,  280;  reaffirmed  in  Rounds  v*  *  Posl^  ^  3446. 

HcCormick,  114  111.  262.    And,  in  a  *  Queenan  «.  Palmer,  117  111.  619; 

case  where  the  liability  arose  under  a  Eamee  v.  Doris,  102  111.  850;  qualify- 

Btatute  of  Michigan.    Young  v.  Far-  ing  Wincock  v,  Turpin,  96  111.  185. 
well,  189  HI.  326. 
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other  creditors.^  As  to  what  species  of  statute  imposing  an 
individaal  liability  upon  stockholders  operates  to  create  such 
a  common  fund,  it  may  be  concluded  that  any  statute,  which 
does  not  in  terms  import  a  liability  to  the  creditors  severally, 
will  have  this  effect.  Such  an  effect  was  ascribed  to  the  fol- 
lowing statute,  which  it  will  be  perceived  is  no  more  than  the 
ordinary  individual  liability  statute,  with  a  qualification  not 
relevant  to  the  question  under  consideration:  ''That  the 
stockholders  of  said  corporation  shall  be  responsible  in  their 
individual  property  in  an  amount  equal  to  the  amount  of 
stock  held  by  them,  respectively,  to  make  good  all  losses  to 
depositors  or  others;  and  no  assignment  of  their  stock  shall 
release  them  from  such  liabilities  until  after  the  fact  of  such 
an  assignment,  and  name  of  the  person  to  whom  made,  and 
the  amount  of  the  stock  assigned,  shall  have  been  advertised 
in  some  public  newspaper  published  in  the  city  of  Springfield, 
for  the  period  of  three  months/'* 

§  S486.  Inapplicability  of  the  Doctrine  That  Equity  Will 
Hot  Helieve  One  Who  Has  a  Remedy  at  Iiaw. — The  elemental 
rule  of  equity  jurisprudence,  that  a  court  of  this  character 
will  deny  its  aid  to  a  suitor  who  has  an  adequate  remedy  at 
law,  except  in  cases  of  concurrent  jurisdiction,  applies  to  this 
subject  only  so  far  as  that  these  courts  withhold  their  aid 
to  a  judgment  creditor  of  a  corporation,  in  respect  of  the  lia- 
bility of  shareholders,  when  there  are  legal  assets  of  the  corpo- 
ration within  reach  of  his  execution.*  The  general  rule  is, 
that,  although  a  creditor  has  a  concurrent  remedy  against  a 
shareholder  at  law,  this  does  not  oust  the  jurisdiction  of  the 
courts  of  equity.* 


'  Eames  «.  Doris,  ivpra;  distin-  *  Bank  of  Poughkeepsie  «.  Ibbot- 

gnishing  Wincock  v.  Turpin,  96  HI.  son,  24  Wend.  (N.  T.)  473,  479;  Bank 

186,  where  the  contrary  was  held,  but  of  United  States  v.  Dallam,  4  Dana 

hi  a  bill  which  did  not  set  oat  a  state  (Ely.),  574;  Harmon  «.  Page,  62  Oal. 

of  facts  such  as  stated  in  the  text.  448;  Baines  v.  Babcock,  95  Cal.  581 ; 

'.Qneenan  v.  Palmer,  mpra,  8,  c.  29  Am.  8t.  Rep.  158;  Holmes  v. 

*  Allen  «.  Montgomery  B.  Go.,  11  Sherwood,  3  McGrary  (U.  S.),  405; 

Ala.  437 :  ante,  §  8416.  «.  c.  16  Fed.  Rep.  725.  In  New  Hamp- 
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%  9437.  Grounds  on  Which  ConciiTFent  JoriidiGtlon  in 
Equity  Supported.  —  Bat  in  view  of  the  fact  that  these  courts 
alone  have  adequate  power  to  enforce  a  ratable  eantributum 
and  distribution/  and  that  the  proceedings  on  the  ground  of 
trust,  to  subject  in  the  hands  of  stockholders  that  portion  of 
the  capital  stock  which  they  withheld  from  the  company  is 
exclusively  a  subject  of  equity  cognizance;'  or  that  the  aid 
of  equity  may  be  needed  to  discover  assets  of  the  corporation/ 
—these  courts  will  take  jurisdiction  and  proceed  to  do  com- 
plete justice  in  a  single  pit>ceeding/  thereby  preventing  a 
fnuUiplidty  of  suits.* 

§  0438.  On  the  Ground  of  Discovery. — Moreover,  as  the 
members  of  corporations  are  in  general  unknown  to  the  pub- 
lic»  and  are  constantly  changing  by  reason  of  transfers,  there 
is  great  propriety  in  maintaining  the  jurisdiction  of  equity 
on  the  ground  of  discovery^  notwithstanding  the  statute  gives 
a  concurrent  remedy  at  law.*  This  is  one  of  the  grounds  on 
which  equity  assumes  jurisdiction  to  aid  creditors  of  corpora- 
tions against  shareholders.  Hence,  a  creditor  may  maintain 
a  suit  against  stockholders  having  in  their  possession  the 
assets  of  the  corporation,  and  may,  as  against  the  corpora- 
tion, seek  a  discovery  of  the  names  of  stockholders  whose 
names  are  fraudulently  concealed  from  him.'  And  where  the 
stockholders  are,  by  the  governing  statute,  liable  for  the 


flhiie  a  creditor  of  a  obrporation  is  not 
bound  to  exhaust  hifi  legal  remedies 
before  seeking  to  enforce  in  equity  the 
individual  liability  of  the  stockholders 
imposed  by  statute.  Nor  is  he  bound 
to  exhaust  his  remedies  against  sure- 
ties. Connecticut  Biver  Savings 
Bank  «.  Fiske,  60  N.  H.  863. 

^  Atwocyi  V.  Rhode  Island  Bank,  1 
R.  I.  376;  Pollard  v.  Bailey,  20  Wall. 
(U.  8.)  620;  Terry  v.  Little,  101  U.  8. 
216. 

■  Ara$,  k  2951,  «t  uq. 

•  Post,  k  8438. 

^  Robison  v.  Oarey ,S  Ga.  527 ;  Bank 
of  United  States «.  Dallam,  4  Dana 
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(Ky.),  574;  Castleman  «.  Holmes, 
4  J.  J.  Marsh.  (Ky.)  1.  Where  the 
charter  permitted  creditors  to  sue  the 
stockholders  in  any  court  having  cog- 
nizance thereof,  it  was  held  that  a 
suit  might  be  commenced  in  equity* 
Masters  v,  Rossie  Lead  Mining  Ck>.,  2 
Sandf.  Oh.  (N.  Y.)  301. 

^  Smith  «.  Huckabee,  53  Ala.  191, 
195 

*  Castleman  v.  Holmes,  4  J.  J. 
Marsh.  (Ky.)  1 ;  Bogardus  v.  Rosen- 
dale  Man.  Co.,  7  N.  Y.  147. 

*  Brewer  v.  Michigan  Salt  Aseo., 
58  Mich.  351 ;  Masters  v.  Rossie  Lead 
Mining  Co.,  2  Sandf.  Ch.  (N.  Y.)  301. 
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debt  of  the  corporation  to  the  extent  of  what  remains  nnpaid 
on  their  shares  of  capital  stock,  or  of  such  proportion  thereof 
as  may  be  necessary  to  satisfy  the  same,  a  judgment  creditor 
of  the  corporation,  whose  execution  has  been  returned  unsat^ 
isfied,  may  compel  a  discovery  of  the  naTnea  of  such  stock- 
holders, by  a  bill  in  equity,  and  the  amounts  unpaid  on  their 
shares.^  So,  a  bill  for  discovery  by  the  creditors  of  a  corpora- 
tion  against  the  individual  members  made  liable  by  etatute  for 
the  debts  of  the  corporation,  in  a  case  not  otherwise  excep- 
tionable,  may  be  sustained.*  So,  a  bill  setting  forth  that  a 
great  number  of  individuals,  whose  names  are  unknown,  but 
whom,  when  discovered,  the  complainants  ask  to  be  made 
parties,  are  indebted  upon  subscriptions  for  stock,  and  pray- 
ing that  the  company  may  set  forth  their  names  in  its  answer, 
cannot  be  demurred  to  on  the  ground  that  it  is  a  fishing  bill, 
and  wanting  in  sufficient  certainty.  When  the  liability  of 
the  defendant  corporation  is  fixed,  and  no  assets  at  law  are 
forthcoming,  the  proper  practice  is  to  compel  it  to  disclose  its 
means  to  pay  the  debt,  especially  where  the  nature  of  the 
resources  for  this  purpose  are  pointed  out  in  the  bill,  and 
its  answers  on  this  point  are  specifically  required.'  After  the 
complainant  in  such  a  bill  has  obtained  such  a  discovery  of 
the  shareholders  chargeable  on  behalf  of  the  creditors,  he 
may  amend  bis  bill  and  make  them  parties^  for  the  purpose 
of  charging  them  personally  with  the  deficiency  to  the  extent 
of  their  liability;^  or  he  may  wait  until  a  final  decree  against 
the  corporation  has  been  made,  and  its  effects  have  been  dis- 
tributed among  the  creditors,  and  may  then  file  a  supple^ 
mental  bill  for  the  purpose  of  charging  them  personally  for 
the  deficiency,  to  the  extent  of  their  statutory  liability.* 


*  Morgan  v.  New  York  Sec,  R.  Co.,  *  Miera  v.  Zanesville  &c.  Oo.,  11 

10  Paige  (N.  Y.),  290  (1843);  $.  c.  40  Ohio,  27S. 

Am.  Dec.  244;  followed  in  Bogardua  ^  Morgan  v.  New  York  &c,  Co.,  10 

V.  Roeendale  Ac.  CJo.,  7  N.  Y.  147.  Paige  (N.  Y.),  290;  ».  c.  40  Am.  Dec. 

'  Middletown    Bank    «.    Russ,    8  244 ;  followed  in  Bogardua  v.  Rosen- 
Conn.  135;   #.  c.  8  Am.  Dec.   164;  dale  Ac.  Co.,  7  N.  Y.  147. 
Bogardua    «•  Roaendale   Ac.  Co.,  7  *  Morgan  v.  New  York  Ac  R.  Co., 
N.  Y.  147.  10  Paige  (N.  Y.),  290;  ».  c.  40  Am. 
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§  3439.  Bill  by  a  Foreicrn  Corporation  to  Discover  Domes- 
tic Stockholden.  —  In  Massachusetts,  a  corporation  organized 
under  the  laws  of  another  State  may  maintain  a  bill  in  equity 
against  the  oflScers  of  a  debtor  corporation  for  discovery  of  the 
names  of  its  stockholders  and  of  the  number  of  shares  held 
by  each,  if  the  officers  reside  in  Massachusetts,  and  the  books 
are  kept  there,  in  order,  by  a  suit  in  the  other  State,  to  enforce 
a  personal  liability  on  such  stockholders.^  It  is,  however, 
conceded  that  the  courts  of  Massachusetts  will  decline  to  exer- 
cise jurisdiction  over  a  proceeding  to  enforce  the  liabilities  of 
the  stockholders  of  a  foreign  corporation/  although  the  con- 
trary was  held  in  Pennsylvania.* 

§  3440.  Where  the  Liability  Is  in  Proportion  to  the  Stock 
Held. — From  the  nature  of  this  liability,*  it  is  to  be  inferred 
that  the  appropriate  proceeding  to  enforce  it  would  be  to  ascer- 
tain, by  the  taking  of  an  account,  the  total  amount  of  the 
indebtedness  of  the  corporation;  then  to  determine  who  are 
liable  to  contribute  as  shareholders,  and  what  is  each  share- 
holder's fractional  portion  of  this  whole  capital  stock.  This 
would  determine  the  amount  which  he  should  be  called  upon 
to  contribute  to  the  payment  of  the  corporate  debts.  A  pro- 
ceeding of  this  kind  resembles  strictly  the  administration  of  an 
insolvent  estate,  and  obviously  refers  itself  to  a  court  of  equity; 
and  it  is  difficult  to  understand  how  a  court  of  law  could  do 


Dec.  244;    Masters   v.  Bossie   Lead  Bent «.  Toung,  9  Sim.  180;  Reiner  «• 

Mining  Co.,  2  Sandf.  Oh.  (N.  Y.)  Salisbury,  2  Oh.  Div.  378. 

801.     Further  as  to  the  practice  in  '  Erickson   v.  Nesmith,  15  Gray 

respect  of  bUU  of  diecoveryf  see  post,  (Mass.),  221;  «.c. 4  Allen  (Mass.),  233; 

ch.  181.  Halsey  v.  McLean,  12  Allen  (Mass.), 

*  Post  V.  Toledo  Ac  B.  Oo.,  144  438;    ».  c.  90   Am.  Dec.  157;    New 

Mass.  341;    «.  c.  59   Am.  Bep.  86.  Haven  Horse   Nail   Oo.   v.    Linden 

That   bills  for   discovery  in   aid  of  Spring  Oo.,  142  Mass.  349.    See,  also, 

actions  in  foreign  tribunals  will  be  Smith  v.  Mutual  &c.  Ins.  Oo.,  14  Allen 

sustained,  see  Mitchell  v.  Smith,  1  (Mass.),  336;  ante,  i  3058. 

Paige  (N.  Y.),  287 ;  Burgess  v.  Smith,  .  *  Aultman's  Appeal,  98  Pa.  St.  505. 

2  Barb.  Oh.  (N.  Y.)  276.    Oompare  See  anU,  ^  3060,  et  eeg, 

*  AnU,  i  3001. 
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complete  justice  in  such  a  case.  Accordingly,  the  Supreme 
Court  of  the  United  States  has  held  that  where,  by  the  charter 
of  a  bank,  stockholders  are  ''bound  respectively  for  all  the 
debts  of  the  bank  in  proportion  to  their  stock  held  therein/' 
one  creditor  cannot  sue  a  stockholder  at  law  (there  being 
numerous  other  creditors)  to  recover  the  full  amount  of  his 
debt.  This  is  especially  so  if  the  charter  provides  for  a  pro- 
ceeding in  chancery  for  the  winding  up  of  the  bank,  and  a 
ratable  distribution  of  its  assets.^  On  the  other  hand,  it  has 
been  held,  under  certain  Georgia  bank  charters,  which  made 
each  stockholder  liable  to  redeem  his  proportionate  share  of 
the  outstanding  circulation,  that  single  billholders  might 
proceed  against  single  stockholders  at  law,*  There  is  less  dif- 
ficulty than  in  ordinary  cases  in  sustaining  an  action  at  law 
under  such  a  statute  or  charter,  brought  by  a  billholder  of  a 
bank,  because  the  total  outstanding  circulation  of  the  bank 
is,  in  the  absence  of  gross  fraud  on  the  part  of  its  manage- 
ment, capable  of  being  easily  ascertained  without  calling  upon 
all  the  billholders  to  come  in  and  prove  up  their  claims  before 
a  master.  With  reference  to  the  form  of  action,  we  find  that 
in  early  cases  in  Georgia  the  action  was  debt;  but  this  was 
doubtless  controlled  by  the  peculiar  phraseology  of  the  char- 
ter, making  the  stockholders  liable  to  the  billholders  ''as  in 
common  actions  of  debt."'  In  a  later  case  the  declaration  was 
in  as9umpBit;  but  no  question  was  made  as  to  the  form  of 
action.* 

S  8441.  In  Case  of  Deceased  Shareholders. — Where  the 
liability  of  the  shareholder  is  akin  to  that  of  a  partner,  the 
remedy  of  a  creditor  against  the  estate  of  a  deceased  share^ 
holder,  as  against  that  of  a  deceased  partner,  is  exclusively  in 


»  Pollard  ».  BaUey,  20  WaU.  (U.  S.)  520,  624. 
*  Lane  «•  Morris,  8  Qa.  408;  Lane  *  Lane  «.  MorriB,  8  Ga.  488;  Lane 

V.   Harris,  16  Ga.  217;    Branch   v*     «.  Harris,  16  Ga.  217. 
Baker,  53  Ga.  502 ;    Hatch  v.  Bor-  «  Branch  «.  Baker,  53  Ga.  602. 

roughs,  1  Woods  (U.  8.),  439. 
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equity f^  unless  it  is  drawn  into  the  profrofo  court  under  particu- 
lar statutory  systems.' 

§  3442.  When  Coort  Will   Kot  Restrain   Proceedings   at 
Law. — Where  the  stockholders  are  jointly   and    severally 
liahle,  but  only  for  those  debts  which  were  contracted  while 
they  were  shareholders/  so  that  all  the  creditors  cannot  con- 
veniently join  in  a  single  suit  in  equity/  a  court  of  chancery 
will  not,  upon  a  summary  application,  either  before  or  after 
decree,  restrain  proceedings  at  law  against  the  stockholders 
of  such  a  corporation,  or  any  of  them,  by  creditors  of  the 
corporation  who  were  not  parties  to  the  suit  in  equity.*     In 
Illinois  the  charter  of  a  savings  bank  declared  that  all  the 
stockholders  should  be  severally  and  individually  liable  to  the 
depositors  to  the  amount  of  stock  held  by  them  respectively. 
The  bank  failed,  and  a  receiver  was  appointed.     Suits  at  law 
were  brought  by  individual  depositors  against  individual  stock- 
holders, to  enforce  the  liability  created  by  the  charter.     The 
receiver  brought  a  suit  (one  creditor  joining)  in  equity  to  en- 
join these  suits,  and  to  enforce,  as  such  receiver,  the  liability  of 
the  stockholders,  for  the  benefit  of  all  concerned.    It  was  held 
that  the  depositors  could  not  be  deprived  of  their  right  to 
sue  at  law.*    Subsequently  this  holding  was  in  effect  overruled^ 
though  nominally  qualified^  the  court  holding  that  where  it 
appears  that  the  assets  of  the  corporation  and  the  superadded 
liability  of  all  the  solvent  stockholders  will  not,  when  com- 
bined, form  a  fund  sufficient  to  liquidate  its  debts,  equity  will 
enjoin  the  prosecution  of  actions  at  law  by  individual  cred- 
itors, against  individual  stockholders,  and  thus  prevent  them 
from  acquiring  an  advantage  over  other  creditors.^ 


'  New  England  Oommercial  Bank 
V.  Newport  Steam  Factory,  6  R.  1. 154, 
190;  «.  c.  75  Am.  Dec  6SS,  where  the 
Bubject  is  fully  considered  by  Ohiel 
Jostice  Ames.    See  anUt  ^  3327,  et  mq, 

*  AnU,  §  3317,  et  uq. 

•  Aide,  k  8173. 

«  But  see  po«t,  f  34S3.  The  fact 
that  the  creditors  might  stand  in  dt/- 
fereni  cUuaeM  would  present  no  obstacle 
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to  such  a  court:  though  equity  would 
be  the  proper  forum  where  aU  be- 
longed to  one  ela$$.    ArUSf  i  3434* 

*  Judson  «•  Bossie  Galena  Oo.,  9 
Paige  (N.  Y.),  598  (1S42) ;  «.  c  3S  Am. 
Dec.  569. 

*  Wincock  v.  Turpin,  96  IlL  135; 
Soott  and  Sheldon,  J  J.,  di  seen  ted. 

*  Eames  v.  Doris,  102  lU.  350. 
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Akticls  III.    Whxrb  thb  Cbsditor  Is  Also  a  Stogkholdkk. 


Bxcnoii 

M46*  Bemedy  «xdtifliTe3y  in  equity. 

5447.  Boleiiotapplicabtewliere  cred- 

itor Btockholder  has  satiafied 
hifl  own  liability. 

5448.  Whetber  assignee  of  a  vtock- 

faokier  may  sue  at  law. 


SscnoN 

8449.  CasiBS  disaffirming  or  qualifying 

tbe  rales. 
8460.  Oircumstanoes    estopping   tbe 

stockbolder  from  maintaining 

any  kind  of  action. 


§  944B»  "Bemedj  BxelnsiTely  in  Equity.  —  If  the  creditoT 
is  also  a  fltockholder,  his  right  to  maintain  an  action  at  law 
may  turn  upon  the  view  taken  by  the  court  of  the  nature  of 
the  stockholder's  liability  in  the  particular  case.  We  have 
alraady  had  occasion  to  consider  statutes  and  charters  under 
which  the  liability  of  stockholders  is  held  to  resemble  that  of 
partners;  ^  and  such  is  the  liability  ascribed  to  them  in  many 
cases,  where  debts  have  been  contracted  in  the  name  of  the 
corporation  before  it  has  become  incorporate,  or  before  certain 
conditions  precedent  have  been  complied  with.*  Now,  it  is 
settled  that  one  partner  cannot  maintain  an  action  at  law 
against  his  copartners  for  a  debt  due  from  the  firm.'  By 
analogy  to  this  rule,  it  has  been  held  that  a  creditor  who 
is  a  stockholder  cannot  maintain  an  action  at  law  for  the 
recovery  of  his  debt  against  his  co-shareholders;*  nor,  accord, 
ing  to  one  yiew,  can  a  creditor  maintain  an  action  at  law. 


^  Ante,  4   8072,  H  8eq. 

*  AnUj  \   2969,  et  seg. 

»  Milburn  v.  Oodd,  7  Barn.  &  0. 
419;  Holmes  v.  Higgins,  1  Bam.  &  0. 
74;  Ganston  v.  Burke,  2  Har.  &  G. 
(Md.)  296;  «.  e.  28  Am.  Dec  297; 
Keale  v.  Torton,  4  Bing.  149 ;  Chad- 
wick  V.  Clarke,  1  Com.  B.  700;  Estes 
V.  Wbipple,  12  Vt.  S73;  Bracken  v. 
Kennedy,  4  HI.  558 ;  Banks  v.  Mitch* 
ell,  8  Yerg.  <Tenn.)  Ill;  #.  c.  29  Am. 
Dec  106;  My  rick  v.  ]>Eime,  9  Gush. 
(Mass.)  248;  Hall  v.  Logan,  34  Pa. 
St.  331 ;  McFadden  v.  Hunt,  5  Watts 
A  8.  (Pa.)  468;  CoUamer  «.  Foster,  26 
Vt.754. 


*  Bailey  v.  Bancker,  8  Hill  (N.  Y.), 
188;  $.  c.  88  Am.  Dec  625;  Beers  v. 
Waterbury,  8  Bosw.  (N.  Y.)  396; 
Bichardson  v.  Abendroth,  43  Barb. 
(N.  Y.)  162;  Wait  v.  Ferguson,  14 
Abb-  Pr.  (N.  Y.)  879;  Deming  v.  Pul- 
leston,  33  N.  Y.  Super.  Ot.  235 ;  Clark 
V.  Myers,  11  Hun  (N.  Y.),  609 ;  Thayer 
V.  Union  Tool  Co.,  4  Gray  (MaesOi 
75;  Potter  v,  Stevens  Machine  Co., 
127  Mass.  592;  «.  e.  S4  Am.  Rep. 
428.  Contra^  Simonson  v.  Spencer,  15 
Wend.  (N.  Y.)  548;  Fowler  v.  Robin- 
son, 31  Me.  189.  Compare  Reming- 
ton V.  King,  11  Abb.  Pr.  (N.  Y.)  278. 
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even  under  a  statata  of  individaal  liability,  against  a  stock- 
holder who  is  himself  a  creditor.^  So,  in  Massachusetts,  a 
creditor  who  is  also  a  stockholder,  and  as  such  individually 
liable  for  the  debts  of  the  corporation,  cannot  take  the  prop- 
erty of  other  stockholders  equally  so  liable  under  a  statute 
making  the  members  of  a  manufacturing  corporation  jointly 
and  severally  liable  for  debts  contracted  before  its  capital  is 
paid  in,  and  giving  a  remedy  by  attachment  or  execution 
against  their  property;  but  such  a  creditor  must  resort  to  his 
bill  in  equity  against  his  co-stockholder  for  contribution. 
The  reason  is  said  to  be  that  such  a  stockholder  is  not  a  per- 
son having  a  debt*  against  the  company  which,  as  respects 
him  and  as  to  him,  the  other  stockholders  are  jointly  and 
severally  liable  to  pay:  their  ultimate  liability  to  him  is  only 
to  pay  their  proportumaU  $hare  of  the  debt;'  therefore  his 
only  right  against  them  is  the  right  to  a  eontribuHonf  to 
secure  which  equity  is  the  only  competent  forum.^  So,  the 
provision  of  the  New  York  Manufacturing  Act,*  that  all  stock- 
holders shall  be  liable  to  creditors  until  the  entire  capital  stock 
shall  have  been  paid  in,  does  not  include  directors  to  whom 
the  corporation  is  indebted  for  their  salaries.* 

§  8447.  Bnle  Not  Applicable  Where  Creditor-stockholder 
lias  Satisfied  His  Own  Liability.  —  Manifestly  the  foregoing 
rule  can  have  no  proper  application  to  a  case  where  the  cred- 
itor-stockholder, before  bringing  theaction  against  his  co-stock- 
holder, has  completely  paid  up  and  satisfied  all  that  he  himself 
as  a  stockholder  is  liable  to  pay.  His  own  liability  as  a  stock- 
holder thus  completely  discharged,  no  question  of  contribution 
can  arise  between  him  and  his  co-stockholders;  for  he  cannot, 
under  any  circumstances,  be  called  upon  to  contribute  more; 
and  hence  he  stands,  on  principle,  in  respect  of  his  right  of 

^  Mathez  v.  Neidig,  72  N.  T.  100.  Merchants'   Bank   «.    Stevenson,    5 

*  See  anU,  i  8125.  Allen  (Mass.),  398. 

'  Thayer  «.  Union  Tool  Go.,  4  Gray  ^  Thayer  v.  Union  Tool  Co.,  «upr«. 

(Mass.),  75;   reaffirmed  in  Potter  v.  *  N.  Y.  Laws  1848,  ch.  40,  $  10. 

Stevens  Machine  Co.,  127  Mass.  592;  *  McDowall  v.  Sheehan,  129  N.  T. 

«.  c.  84  Am.   Bep.   428.      Compare  200;  «.  c.  29  N.  £.  Bep.  299. 
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action  against  them,  on  the  footing  of  any  creditor  who  is  not 
a  stockholder.  A  better  statement  of  the  rule  therefore  is 
that  which  is  found  in  some  of  the  cases,  namely,  that  a  stock- 
holder cannot  maintain  an  action,  or  a  motion  for  an  executioui 
against  another  stockholder  in  the  same  corporation,  m^Aou^ 
first  having  paid  up  and  exhausted  his  ovm  liability  as  a  stock- 
holder} 


§  S448.  Whether  Assigrnee  of  a  Stockholder  May  Sue  at 

Law.  —  It  seems  that  a  third  person,  to  whom  a  debt  owing 

by  a  corporation  to  one  of  its  stockholders  has  been  assigned  in 

good  faith,  may  sue  a  stockholder  at  law,  provided  that  remedy 

is  open  to  any  other  creditor  at  large.*    But  a  person  to  whom 

notes  of  the  corporation  held  by  one  of  its  stockholders  have 

been  assigned,  for  the  sole  purpose  of   enabling  him,  the 

assignor,  to  evade  this  rule,  by  having  the  assignee  conduct 

proceedings,  in  his  own  name,  for  the  benefit  of  the  assignor, 

with  an  agreement  to  secure  the  assignee  against  any  personal 

responsibility  for  costs  and  expenses  and  to  pay  him  for  his 

services,  cannot  (in  Massachusetts)  maintain  a  suit  in  equity 

to  enforce  the  individual  liability  of  another  stockholder.  Such 

an  assignee  stands  in  the  shoes  of  his  assignor  and  can  have 
no  larger  remedy  against  other  stockholders  than  he  could 

have.* 


^  See  Franklin  v.  Menown,  10  Mo. 
App.  570,  where  the  rule  is  stated  sub- 
Btantially  in  this  way. 

>  Woodruff  <&  Beach  Iron  Works  v. 
Chittenden,  4  Boaw.  (N.  T.)  406. 

'  Potter  V.  Stevens  Machine  Oo., 
127  Mass.  592 ;  «.  c.  84  Am.  Bep.  428. 
In  a  case  in  New  York  a  stockholder 
held  a  note  of  the  company,  payable 
to  B.  and  indorsed  by  him.  Upon 
this  note  he  recovered  judgment 
against  the  company,  and,  his  execu- 
tion being  returned  nvXla  6ona,  he 
sued  the  indoner  and  recovered  judg- 
ment against  him.    He  then  assigned 


his  judgment  against  the  company  to 
the  indorser,  who  commenced  a  suit 
thereon  for  his  own  benefit  against 
another  stockholder.  It  was  held  that 
this  action  could  not  be  maintained. 
There  ought  not  to  have  been  a  recov- 
ery against  the  indorser.  When  he 
was  sued  he  should  have  answered : 
"  You  cannot  recover  from  me  a  sum 
of  money  which  I  can  immediately 
recall  in  an  action  brought  against 
you  as  a  stockholder  of  the  company." 
Bailey  v.  Bancker,  3  HUl  (N.  Y.),  188; 
B.  c.  38  Am.  Dec.  625. 
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§  3449.   CMes   DteafBrniBy   or   Qnalifjiiiir  tho    Bale. — 

Several  cases  exist  which,  proceeding  more  or  less  in  deference 
to  statuteSj  either  disaffirm  or  materially  qaalif j  the  foregoing 
rule.     Tho  Supreme  Court  of  Pennsylytmia  has  felt  obliged, 
in  obedience  to  the  supposed  meaning  of  a  statute  of  that 
State/  to  establish  tho  ruLe  that  a  stockholder  who  is  also  a 
creditor  may  sue  his  co-stockholders  at  law,  joining  with  them 
the  corporation,  even  where  he  has  been  compelled  to  pay  a 
debt  of  the  corporation,  and  his  object  is  to  enforce  oontribu- 
tion.*    The  Supreme  Court  of  South  Carolina  perceived   no 
difficulty  in  holdings  under  a  statute  declaring  that  **  each 
stockholder   in  the  said   corporation  shall   be  jointly   and 
severally  liable  to  the  creditors  thereof,  in  an  amount^  besides 
the  value  of  his  share  or  shares  therein,  not  exceeding  ten 
per  cent  of  the  par  value  of  the  share  or  shares  held  by  him 
at  the  time  the  demand  of  the  creditor  was  created,^'  —  tbat 
the  liability  was  one  which  might  be  enforced  by  an  action 
at  law  by  a  single  creditor  against  a  single  stockholder;*  and 
also  that  it  made  no  difference  that  the  creditor  bringing  the 
action  was  himself  a  stockholder,  or  even  a  director.     Upon 
the  last  question  the  court  did  not  see  how  a  doubt  could  be 
entertained.     Mr.  Justice  Mclver,  who  gave  the  opinion  of  the 
court,  said,  referring  to  a  number  of  decisions  holding  that 
an  officer  or  agent  of  a  corporation  may  become  its  creditor:* 
"The  provision  in  the  charter  is  in  favor  of  all  creditors 
without  distinction;  and  therefore  if  an  officer  or  agent  of  a 
corporation  is  capable  of  becoming  its  creditor,  we  see  no 
reason  why  the  plaintiffs  may  not  avail  themselves  of  this 
provision  of  the  charter,  even  though  they  may  have  been 
officers  or  agents  of  the  ^company/'  *    On  some  such  ground, 

*  Brightl 7*8  Purd.  Dig.  908,  f  30.        action  in  this  case  had  been  incurred 
'  Brinham    v.    Wellersbarg   Coal     by  the   corporation  in   favor   of  a 

Go.,  47  Pa.  St.  43.  partnenhip  firm,  aU  of  whose  mem- 

^  Ante,  $$  3087,  3088.  hers  were  stockholders  in  the  corpora- 

^  Post,  §   4059,  a  8eg.  tion,  and  one  of  them  its  president 

*  Hall  V.  Klinck,  25  8.  C.  348,  357 ;  and  another  a  director;  and  the  court 
f.  e.  60  Am.  Rep.  505.  The  debt  seemed  to  suppose  that  the  partner- 
which   was   the   foundation   of   the  ship  firm,  for  the  purposes  of  the 
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the  right  of  a  cteditor,  who  was  kiiU'Self  a  shareholder  in  the 
corporation,  tu  move  for  an  exectttion  Under  a  stsitute  against 
another  shareholder,  was  sustained  in  a  case  in  Missouri.^ 

§  3460.  CUronmstaacea  Sstoppinff  tbe  Stockholcler  Fvem 
Maintainlnsr  Any  Kind  of  Action.  -^  Outside  o£  the  foregoing 
{Mrinciples,  circumstances  may  exist  creating  an  estoppel 
against  the  creditor  stockholder  from  maintaining  any  kind 
of  action^  legal  or  equitable,  to  enforce  his  demand  against 
other  stockholders.  Thus,  one  who  is  a  creditor  of  a  corpora- 
tion^ and  at  the  same  time  one  of  its  trustees,  cannot  maintain 
an  action  against  a  co-trustee  to  recover  from  him  a  debt  due 
from  the  company,  under  a  statute  making  all  the  trustees  of 
the  company  jointly  and  severally  liable  for  its  debts  con- 
tracted during  the  period  of  a  neglect  on  the  part  of  its  trustees 
to  make  an  annual  and  prescribed  report  of  its  financial  con- 
dition; nor  does  such  a  delinquent  trustee  have  any  right  of 
contribution  against  his  co-trustees, —  and  all  this  for  the  rea- 
son that  the  law  wiU  not  allow  him  to  make  his  own  violation 
of  the  statute  the  foundation  of  an  action  against  others  who 
are  not  more  guilty  than  himself.^  So,  where  one  of  the  trus- 
tees of  a  company  concurred  in  the  passing  of  a  resolution 
providing  that,  upon  the  payment  of  the  assessments  which 
were  in  arrears,  ^'  there  should  be  no  further  demands  made 
by  prosecution  against  any  subscriber  upon  his  subscription, 
nor  any  proceedings  be  had  against  any  subscriber  other  than 
by  way  of  forfeiture  of  his  said  stock,  in  case  of  his  non-pay- 


qucstion.  under  consideration,  was  to 
be  deemed  in  law  a  distinct  i)erson, 
diffei^ent  &om  the  individualfl  compos- 
ing it^  with  different  rights,  priv- 
ileges, and  liabilities,  and  must  not 
be  confounded  with  them,  —  a  view 
which,  it  is  submitted,  is  wholly 
untenable.  See,  for  aa  exam|)Le  to 
tiie  contrary.  Bank  of  Fort  Madison 
V.  Alden,  129  XT.  S.  872,  where  an 
incorporated  bank  was  held  estopped 
by  the  acts  of  Its  sole  shareholders, 
who  were   shareholders  in  another 


corporation ;  and  yet  a  corporation  ia 
a  different  i>erson  in  law  from  its 
shareholders  collectively,  when  act- 
ing; in  their  individual  capacities. 
Ante.  §  16,  et  8eg»  It  should  be  added, 
however,  that,  under  the  facts  of  the 
South  Carolina  case,  it  does  not  appear 
that  any  question  of  contribution 
could  arise. 

^  Schaeffer  «.  Phoenix  Brewery 
Co.,  4  Mo.  App.  115,  120. 

*  Andrews  v.  Murray,  33  Bsrbw 
(N.  Y)  354;  po«t,  «  3823. 4376. 

2501 


3  Thomp.  Corp.  §  34&0.]    liabilitt  of  8TOckhold£B3. 

meLt  of  any  farther  calls/' — this  precluded  him  from  main- 
taining an  action  in  equity,  as  a  creditor  of  the  corporation, 
against  a  subscriber  who  had  complied  with  the  resolution. 
"  Those  resolutions/'  said  Chancellor  Kent,  "  were  a  compact 
between  the  representative  and  the  constituent,  between  the 
trustees  and  the  stockholders;  and  the  plaintiff,  as  a  party 
thereto,  is  bound  in  good  faith  to  observe  them.  ...  He 
cannot  be  permitted,  in  this  case,  to  discriminate  between  his 
rights  as  a  creditor  and  his  acts  as  a  trustee.  There  would 
be  a  mistaken  casuistry  in  the  distinction;  and  one  which  a 
court  of  equity  could  not  recognize.  It  would  have  the  color 
and  effect  of  imposition  and  fraud.''  ^  So,  a  stockholder  who 
had  participated  in  the  illegal  and  fraudulent  organization  of 
a  bank,  upon  a  spurious  basis,  and  not  on  a  specie  basis,  as 
required  by  its  charter,  could  not  maintain  an  action  against 
another  stockholder  upon  dishonored  bills  of  the  bank,  under 
a  clause  of  the  charter  making  the  stockholders  individually 
liable  for  its  circulating  notes;  and  evidence  was  consequently 
admissible,  on  the  part  of  the  defendant  in  such  an  action,  to 
show  the  fraudulent  manner  in  which  the  bank  had  been  put 
into  operation.'  A  case  in  Massachusetts  was  decided  partly 
upon  like  grounds.  A.  had  made  a  contract  with  B.  for  the 
purchase  of  a  number  of  shares,  and  had  paid  part  of  the 
agreed  price,  but  the  shares  were  not  then  transferred  to  him. 
While  they  still  stood  in  the  name  of  B.  on  the  books  of  the 
corporation,  A.  attended  meetings  of  the  stockholders,  and 
voted  as  such.  At  one  of  these  meetings  a  vote  was  passed  t© 
divide  the  cash  assets  of  the  company  among  the  stockholders. 
A.  voted  in  the  affirmative.  Afterwards,  upon  a  settlement 
between  A.  and  B.,  the  shares  were  formally  transferred  to 
him,  and  he  was  credited  with  dividends  received  thereon, 
including  that  accruing  from  the  withdrawal  by  the  stock- 
holders of  the  cash  assets  of  the  company.  Afterwards,  A. 
brought  an  action  against  the  corporation  for  a  debt  due  from 
it  to  him,  recovered  judgment,  and,  the  corporation  neglecting 

1  Slee  V.  Bloom,  6  Johns.  Oh.  (N.  T)  S66,  382,  383. 
*  Robinson  v.  Lane,  19  Ga.  337. 
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to  pay  the  judgment  for  thirty  days  after  a  demand  upon  it^ 
A.  brought  a  suit  in  equity  under  a  statute/  to  enforce  the  per- 
sonal liability  of  the  stockholders,  on  the  ground  of  the  with- 
drawal  of  the  capital  stock  while  there  were  debts  outstanding. 
Aside  from  the  difficulty  of  allowing  one  stockholder  to  main- 
tain an  action  against  the  otherSi  in  opposition  to  the  settled 
rule  in  Massachusetts,'  it  was  held  that  the  plaintiff  could  not 
make  the  very  act  which  he,  as  a  stockholder,  took  a  part  in 
bringing  about,  and  of  which  he  had  reaped  the  benefit,  a 
ground  for  charging  other  stockholders  with  the  personal  lia- 
bility prescribed  by  the  statute.'  On  like  grounds,  and  quot- 
ing the  last-named  case,  the  Supreme  Court  of  the  United 
States  have  held  that  where  an  incorporated  lumber  company 
held  a  large  quantity  of  lands  heavily  mortgaged,  wliich  it  had 
received  from  its  several  stockholders  in  payment  of  their 
share  subscriptions,  and  had,  in  pursuance  of  an  arrangement 
among  all  stockholders,  reconveyed  the  several  tracts  to  the 
stockholders  from  whom  they  had  been  received,  —  a  creditor 
of  the  company  consisting  of  an  incorporated  joint-stock  bank, 
having  but  two  stockholders,  who  were  also  stockholders  in 
the  lumber  company,  and  who  had  participated  in  this  arrange- 
ment and  received  a  reconveyance  of  the  land  which  they  had 
conveyed  to  the  company,  —  could  not  maintain  a  suit  in 
equity  to  charge  other  shareholders,  on  the  ground  of  their 
having  unlawfully  taken  into  their  possession  property  which 
constituted  a  trust  fund  for  the  payment  of  creditors.^ 

Article  IV.    Rules  in  Particular  Jurisdictions. 

SicnoN  Section 
3458.  Rule    in    the    United    States     S458.  Florida, 

conrts.  S459.  Georgia. 

S454.  Alabama.  8460.  Illinois. 

8455.  California.  8461.  Indiana. 

8456.  Colorado.  8462.  Iowa. 

8457.  Connecticut.  8468.  Kansas. 

^  Mass.  Stat,  of  ISTO^ch.  224,  f  42.  '  Thompson  «.  Bemis  Paper  Co., 

>  AnU,  k  8446.  127  Mass.  595. 

^  Bank  of  Fort  Madison  v.  Alden,  129  U.  S.  872. 
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BacTTDir  Bactmv 

8404.  Hsine.  3471.  OrezoD. 

5465.  MftiyUnd.  S472.  Penserlvani*. 

346E.  Musachoaetto.  S473.  Rhode  Island. 

:;467.  Hinnceota.  3474.  South  Ckrolina. 

3468.  Miisouri.  8475.  Woahington. 

3469.  Mew  York.  3476.  WisconBm, 

3470.  Ohio. 

§  S4B3.  Bule  in  tb«  United  States  Conrts.  —  Conriderin^ 
tliat  the  subject  is  one  which  depends  on  the  interpretation 
of  the  charter  or  governing  statute,'  and  that  the  rule  in  the 
national  courts  is,  that  where  a  statute  of  a  State, being  a  rale 
of  property,  haa  received  an  interpretation  at  the  hands  oj 
the  courts  of  that  State,  such  interpretation  will  he  followec 
and  applied  in  the  courts  of  the  United  States/  we  find  that 
it  has  been  held  by  the  Supreme  Court  of  the  United  State: 
that  where  the  statute  of  a  State,  as  construed  by  the  highest 
judicial  tribunal  iu  that  State,  authorizes  an  action  of  debt 
against  the  stockholder,  hy  a  creditor  of  the  corporation,  that 
remedy  may  be  pursued  in  a  court  of  the  United  States.' 
Where  the  statute  has  not  received  judicial  iuterpretation  in 
the  courts  of  the  particular  State,  the  Federal  court  must,  o: 
coarse,  supply  its  own  interpretation,  as  was  done  by  Mr 
Justice  Story  at  circuit  where  he  ruled  that  under  a  statute 
malting  stockholders  personally  liable  for  the  debts  of  the 
corporation,  an  action  of  debt  would  lie  against  the  stock, 
holder  by  a  creditor  of  the  corporation.*  Speaking  generally 
and  with  reference  to  a  superadded  individual  liability  whicl 
does  not  exist  except  by  statute,  the  question  whether  th< 
remedy  in  the  Federal  courts  should  be  by  an  action  at  law 
or  by  a  suit  in  equity, depends  upon  the  nature  of  the  remedy 
given  by  the  statutes  of  the  State.*     So,  in  a  proceeding  t< 

■  Ante,  44  1137,  8046.  ■  Mills  v.  Scott,  99  tJ.  S.  25.    X 

■  Fluah  V.  Conn,  109  C.  S.  371 ;  the  same  eHect  is  Borland  v.  Haven 
Ohase  v.  Ourtie,  113  U.  S.  452;  Haw     87  Fed.  Rep.  394,  405. 

kioB  V.  Glenn,  181  U.  8.  316,  331;  •  Ballardv.  Bell.,  1  Maaon  (D.  S.) 

Oanftda  Sonthera  R.  Co.  v.  Gebhard,  243. 

IDS  n.  8.  627 ;    Morgan   Oounty  v.  '  Fourth  Nat.  Bonfc  v.  Francklyn 

AUen,  103  U.  8.  498.  120  V.  8.  747,  756;  Mills  tr.  Scott,  9 
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enforce  the  liability  of  a  stockholder  created  by  the  statute 
of  a  State,  the  courts  of  the  United  States  gire  to  a  judgment 
of  the  State  court,  obtained  by  the  creditor  against  the  cor- 
poration, the  same  e^^ci,  either  as  evidence  or  as  the  founda- 
tion of  the  action,  which  is  given  to  it  in  lite  proceedings  of 
the  courts  of  the  States  whose  laws  are  invoked  by  the 
creditor.*  Again, where  a  statute  of  a  State  creates  a  right  on 
the  part  of  creditors  of  a  corporation  to  proceed  against  its 
ahareholderSj  and  prescribes  a  remedy  for  the  assertion  of 
that  right,  then,  in  conformity  with  a  general  rule  of  statu- 
tory construction,  that  remedy  is  exclusive;  and  following 
this  principle,  that  is  the  only  remedy  which  can  be  applied 
in  a  court  of  the  United  States.'  On  the  other  hand,  that 
remedy  can  be  applied  in  a  court  of  the  United  States,  where 
the  citizenship  of  the  parties  is  such  as  to  give  the  jurisdic- 
tion, whenever  it  could  be  applied  in  the  courts  of  the  State 
conferring  it*  In  one  case  it  was  said  by  an  experienced 
Federal  judge  at  circuit  that  "  matters  of  this  kind  are  cog- 
nizable in  equity,  and  only  in  equity,  unless  there  is  some 
statutory  proceeding  with  respect  thereto."  • 

g  8454.  Alabama*  —  In  Alabama  the   rule  which  remits  this 
subject  to  the  forum  of  equity  was  so  much  favored  that  it  was  held 


IJ.  8.  25 ;  Terry  v.  Little,  101  U.  8. 
216;  Patterson  v.  Lynde,  106  U.  8. 
519;  Flash  v.  Conn,  109  U.  8.371; 
Borland  v.  Haven,  37  Fed.  Hep.  394, 
405.  6ee  also  Blair  V.  Gray,  104  U.  8. 
769. 

^  Chase  v.  Curtis,  113  XT.  8.  452. 

*  Pollard  V.  Bailey,  20  Wall. 
(U.  8.)  520,  526;  Fourth  Nat.  Bank 
V.  Francklyn,  120  U.  8.  747,  756. 

»  Borland  «•  Haven,  87  Fed.  Kep. 
394,  405.  The  case  of  Ellis  v.  Davis, 
109  U.  8.  485,  is  instructive  upon  this 
question  of  the  applicability,  in  the 
courts  of  the  United  States,  of  rem- 
edies given  by  State  statutes.  The 
court  held  that,  in  general,  the  coorta 
oC  the  United  States  have  no  jurisdic- 


tion for  annulling  or  afErming  the 
probate  of  a  will:  following  Brod- 
erick's  Will,  21  Wall.  (U.  8.)  508. 
But  the  court  at  the  same  time  held 
that  if,  by  i*  law  obtaining  in  a  State, 
a  suit  whose  object  is  to  annul  and 
set  aside  the  probate  of  a  will  divest- 
ing real  estate  can  be  maintained,  it 
can  be  maintained  in  a  court  of  the 
United  States, when  the  parties  on  the 
the  one  side  are  citizens  of  the  State 
in  which  the  will  is  procured,  and  on 
the  other  citizens  of  other  States: 
following  Gaines  v.  Fuentes,  92  U.  8. 
10,  18. 

*  Brown  v.  Fisk,  23  Fed.  Rep.  228, 
opinion  by  Treat,  J. 
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that  a  statnte  giving  the  creditor  a  remedy  against  the  stockholde. 
by  garnishment,  in  repect  of  what  was  due  by  the  latter  on  his  sub- 
scription, was  prospective  only}  According  to  a  principle  elsewhere 
explained/  the  statute  was  so  applied  that,  when  stockholders  were 
in  default  after  calls  regularly  made^  a  judgment  creditor  was  deemed 
to  have  a  complete  remedy  at  law  by  process  of  garnishment^  and 
hence  could  not  proceed  in  equity.  But  as  to  such  stockholders 
who  were  not  in  default  to  the  corporation,  by  reason  of  no  call  hav- 
ing been  made,  but  whose  subscriptions  to  the  capital  stock  had  not 
been  paid,  a  court  of  equity  had  jurisdiction  to  compel  payment  at 
the  instance  of  an  execution  creditor  of  the  corporation.'  An  action 
at  law  did  not  lie  against  a  stockholder  of  a  manufacturing  corpo- 
ration, formed  under  the  provisions  of  the  Revised  Code  of  Alabama, 
to  enforce  the  liability  of  stockholders  prescribed  by  the  following 
section:  '^Tiie  stockholders  of  any  such  corporation  are  liable  for 
all  debts  due  by  it,  at  the  time  of  its  dissolution,  to  the  extent  of 
their  stock"; ^  the  remedy  was  in  equity  only.'  Although  this  stat- 
ute IS  a  copy,  with  some  unimportant  variations,  of  a  statute  of  New 
York,  the  Supreme  Court  of  Alabama  decline  to  follow  the  rulings 
of  the  courts  of  that  State,  in  so  far  as  they  hold  that  an  action  at 
law  may  be  maintained  by  individual  creditors  against  individual 
stockholders.' 

§  8455.  California.  —  In  this  State,  as  already  seen,^  the  stat- 
utory liability  of  a  stockholder  is  that  of  an  original  undertaker; 
and  it  would  seem  to  follow  that  the  creditor  may  proceed  by  a 
direct  action  at  law,  as  in  New  York.  Under  the  act  of  that  State 
of  April  22,  1866,  declaring  each  stockholder  of  a  life  insurance 
company  individually  liable  for  such  proportion  of  its  debts  as  the 
amount  of  his  stock  bears  to  the  whole  stock,  a  creditor,  before  the 


^  Bingham  v.  Rushing,  5  Ala.  403 ; 
Be  Mony  v.  Johnston,  7  Ala.  51. 

*  Post,  i  8578. 

*  Allen  V.  Montgomery  II.  Co.,  11 
Ala.  437. 

*  Ala.  Rev.  Code,  J  1760;  Ala. 
Code  of  1852,  $  1478. 

*  Smith  V.  Huckabee,  53  Ala.  191. 

*  Spence  v.  8hapard,  57  Ala.  598. 
A  like  conclusion  was  reached  by  the 
Supreme  Court  of  the  United  States 
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under  a  bank  charter  granted  by  the 
Legislature  of  Alabama,  prescribing 
a  remedy  in  equity,  —  that  court, 
without  referring  to  the  decifdona  of 
the  Alabama  court  above  cited,  hold- 
ing that  the  statutory  remedy  was 
excliLsivef  under  the  principle  consid- 
ered in  a  previous  section.  Polbrd 
V.  Bailey,  20  Wall.  (U.  S.)  520;  ante, 
§3414. 

»  AnU,  i  8077. 
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ptioD  of  the  new  constitution,  could  Boe  a  stockholder  at  law  for 
proportion  of  a  debt,  and  this  without  first  suing  the  company.' 

applicator;  statute  of  California  provides  that  "  any  creditor  of 
corporation  may  institute  joint  or  several  actions  against  any  of 
itockholders  for  the  proportion  of  his  claim,  payable  by  each, 

in  such  action  the  court  must  ascertain  the  proportion  of  the 
m  or  debt  for  which  each  defendant  ie  liable,  and  a  several  judg- 
it  must  be  rendered  ngainet  each  in  conformity  therewith."' 
i  section  is  held  to  prescribe  an  action  at  law;  so  that,  in  a  court 
he  United  States,  which  in  these  cases  follows  the  remedy  pre- 
bed  by  the  applicatory  State  statute,'  the  action  will  be  an  action 
aw.*  But  it  is  obvious  from  its  language  that  it  gives  to  the 
litOT  bis  election  to  proceed  at  law  or  in  equity;  and  it  is  accord- 
y  held  that  when  he  has  exhausted  his  legal  remedies  against 

corporation,  he  may  maintain  a  eredilor^M  bill  tn  eqmty  against 
or  more  stockholders  to  recover  the  amount  due  in  respect  of 
r  unpaid  subscriptions.'  The  statute  above  quoted*  was  not 
nded  to  take  away  from  the  creditor  the  right  to  resort  to  a  court 
[juity  which  previously  existed,  but  was  intended  to  give  him  an 
itional  remedy.'  He  may,  therefore,  proceed  in  equity  for  the 
sfit  of  himself  and  all  other  creditors  who  may  choose  to  come 
nd  be  mads  parties.'     He  should  make  the  corporation  a  party; 

this  it  not  indispensable,  unless  the  object  of  the  action  is  to 
ire  an  adjudication  of  the  rights  and  liabilities  of  all  the  parties 

a  final  settlement  of  the  affairs  of  the  company.     In  other  words, 

corporation  is  not  an  indiapeusable  party   unless  the   creditor 

gs  bis  action  in  the  form  of  a  general  winding-up  bill.*  This  is 
onformity  with  a  previous  holding  in  the  same  State,  where  it 

reasoned  that  when  a  stockholder  has  contracted  with  a  corpo- 
3n  to  pay  into  the  funds  of  the  corporation  a  certain  amount  in 
•ect  of  the  capital  stock  for  which  he  has  subscribed,  be  is  bound 
luoh  contract,  and  that  a  court  of  equity  has  jurisdiction,  con- 
ently   with  the  remedies  atforded  by   statute,   to  enforce   this 

Morrow  d.  San  Francisco  Superior  95Ca].6Sl;  (.  <;.  29  Am.  SU  Rep.  168; 

-t,  6i  Oal.  383.  SO  Pac.  Rep.  776;  10  Bail.  &  Corp. 

Cal.  Civil  Code,  4  822,  L.  J,  876;  Babcock  v.  Story  (Cal.), 

AnU,  i  3463.  SOPac.  Rep.  777. 
Borland  •.  Haven,  87  Fed.  Rep.  *  Osl.  CivU  Code,  i  322. 

405.  '  Baines  •.  Babcock,  tvpra. 

Potter  «.  Bear,  95  Cal.  678;  «.  c.  *  Ibid. 

IK.  Rep.  777;  Baineij  r.  Babcook,  *  Potter  v.  Dear,  nxpra. 
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liability  for  fbe  benefit  of  creditors  of  the  corporation,  when   it 
becomes  inBolTenl^ 

g  8450.  ColoraAo. — In  Colorado^  the  qnestioa  10  governed   by 
the  following  statute:  *'If  any  eorporation,  or  its  authorised  a^ent^ 
shall  do  any  aet  which  shall  sabject  to  a  fbrfeitare  of  its  charter  oc 
corporate  powersi,  or  shall  allow  any  execution  or  deeree  of  sm^ 
cevrt  of  record  for  a  payment  of  money,  after  demand  made  by  tha 
officer,  to  be  returned  'no  pr(^>erty  found,'  or  to  remain  nnsatisfic^t 
for  ten  days  after  such  demand,  or  shall  dissolve  or  cease  doing  biisi* 
nesfl,  leaving  debts  unpaid,  suits  in  equity  may  be  brought  against 
all  persons  who  wero  stockholders  at  the  time,  or  liable  in  any  way 
for  the  debts  of  the  corporation,  by  joining  the  corporation  in  such 
suit,  and  each  stockholder  may  be  required  to  pay  such  debts  or 
liabilities  to  the  extent  of  the  unpaid  portion  of  hia  stock."*    Where 
the  contention  was  that,  the  common-law  and  equitable  remedies 
having  been  Uended  under  a  code,  it  was  unnecessary  for  the  cred- 
itor to  resort  to  a  suit  in  equity,  the  court  replied:  ^This  section 
expressly  recognizes  and  preserves  in  substance  the  equitable  remedy 
existing,  where  the  common-law  procedure  prevails,  for  cases  wherein 
110  proper  assessment  has  been  made  in  accordance  with  the  statute. 
We  are  of  the  opinion  that  this  remedy  should  be  given  the  same 
exclusive  force  as  pertains  to  the  similar  suit  in  common-law  juris- 
dictions which  it  supplanted."     It  was  accordingly  held  that  the 
creditor  had  no  remedy  by  gamishmerHy  except  to  subject  what 
might  be  due  where  a  caU  had  been  made  by  the  directors,  to  whiek 
the  stockholders  had  not  responded;*  but  that  the  remedy  of  the 
creditor  to  subject  any  unpaid  balances  due  by  the  stockholder, 
which  had  not  been  called  for  by  the  directors,  was  exclusively  in 
equity/     Under  a  statute  of  this  State*  a  corporation  and  its  stock- 
liolders  may  be  joined  as  defendants  in  an  action  by  a  creditor  of 
the  corporation,  where  the  corporation  has  ceased  to  do  business  and 
suffered  a  de  facto  dissolution,*  leaving  debts  unpaid/ 

»  Harmon  r.  Page,  62  Cal.  448;  •  Mills  Ann.  Stats.  Col.,  ^  497. 

s.  e.  9  Am.  Corp.  Cas.  29.    It  is  held  *  As  to  which,  see  post,  §  3578. 

that  neither  the  provisions  of  the  con-  *  Universal  Fire  Ins.  Co.  v.  Tabor, 

stitution  of  California  of  1863,  art.  4,  16  Col.  531, 534 ;  «.  c.  27  Pac.  Rep.  890. 

44  82,  86,  nor  those  of  the  constitu-  *  Gen.  Laws  Col.  1877,  4  212. 

tion  of  1869,  art*  H,  M  2,  8,  nor  that  •  As  to  this  kind  of  a  dissoftrtion, 

of  the  Civil  Code,  §  322,  oust  a  court  of  Bee  arUe,  4  8345,  Ac. ;  post,  ch.  153. 

equity  of  this  jurisdiction.    Ibid.  '  Tabor  v.  Goss  Ac.  Co.,  11  Col.  419. 
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§  3157.  Connectlcnt.  —  In  this  State,  where  an  act  of  incorpora- 
itoB  pNmded  that  the  parsons  and  property  of  the  members  of  the 
Gorporaiion  should  at  all  times  be  liable  for  all  debts  due  by  said 
corporation,  it  was  held  that  the  members  ware  liable  in  an  original 
manner,  as  if  no  incorporation  axisted,  and  therefore  no  6Ctr#  facias 
could  he  maintained  against  them  on  a  judgment  against  the 
GOPiporation.^ 

£  &§JS8.  Florida. — Prior  to  the  enactment  of  tlie  Florida  statute 
of  Maj  31,  1877,'  and  under  the  operation  of  a  pre-existing  statute,' 
xsreating  a  statutory  liability  of  the  shareholder  for  debts  of  the  cor- 
poration existing  at  the  time  of  its  dissolution,  to  a.n  amount  equal 
to  the  par  value  of  his  stock  at  the  time^  — the  ordinary  superadded 
individual  liability, — a  single  creditor  could  bring  an  action  at  law 
against  Any  single  shareholder:  he  need  not  x«6ort  to  a  court  of 
equity,  or  sue  on  behalf  of  himself  and  all  other  creditors^  or  join 
other  stockholders  or  defendants.* 

§  34S9.  Georsria.  —  A  bank  charter  of  Georgia  made  the  stock- 
holders liable  for  the  ultimate  redemption  of  the  bills  of  the  bank 
**in  the  same  manner  as  in  common  actions  of  debt."  This  gave 
the  billholder  a  remedy  either  at  law  or  in  equity.  If  he  elected  to 
proceed  at  law,  he  might  elect  any  form  of  action  appropriate  to 
such  a  case  and  most  advantageous  to  him, — as  the  action  of  debt} 
So,  a  charter  making  the  persons  and  property  of  the  stockholders 
fiable  *Sn  the  same  manner  as  in  common  commercial  cases,  or 
simple  cases  of  debt,"  warranted  an  action  of  assumpsit  by  a  bill- 
holder  against  a  stockholder, —  at  least,  no  question  was  made  as  to 
this  form  of  action.* 

§  S460.  Illinois. — A  statute  making  the  stockholders  of  certain 
corporations  ^liable  to  creditors  of  the  company  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  such  company  prior  to  the  time  when  the  whole 

^  Southmayd  o.  Rubs,  3  Conn.  52.  *  Gibbs  v.  Davis,  27  Fla.  531,  556; 

Oompare  Middletown  Bank  «.  Magill,     «.  e.  8  South.  Rep.  633. 

5  Oenn.  28.  *  Adkins  v.  Thornton,  19  Ga.  325 ; 

s  Laws  Fla.»  cb.  3729.  Lane  v.  Morria,  8  Ga.  468;  MiUs  «. 

*  McOlel.  Dig.  Fla.  Stat.,  p.  232,      Seatt,  99  U.  S.  25, 29.    Oompare  Terry 

t  aO;  Id.,  p.  236,  i  40.  «.  Tubman,  92  U.  S.  156. 

*  Branch  «•  Baker,  53  Ga.  502. 
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amount  of  its  capital  stock  shall  have  been  paid  in,  and  a  certificate 
thereof  made  and  filed,"  etc.,  has  been  held  to  create  a  legal  liability 
out  of  which  an  implied  promise  arose,  cognizable  in  a  court  of  law. 
It  was  thought  no  objection  that  the  stockholder  might  be  subjected 
to  several  suits,  as  he  could  in  no  event  be  answerable  for  more  than 
the  amount  of  his  stock.^    Following  the  lead  of  this  decision,  the 
rule  has  become  established  in  that  State  under  various  charter  pro- 
visions creating  an  individual  liability  for  a  superadded   amount 
equal  to  the  par  value  of  the  shares  owned  by  the  stockholder,  that 
an  action  at  law  may  be  maintained  by  a  single  creditor  against  any 
stockholder,  the  corporation  being  insolvent,  to  enforce  the  individual 
liability  of  the  stockholder.'    As  already  seen,'  the  Supreme  Court 
of  Illinois  has  planted  itself  on  the  broad,  but  seemingly  untenable, 
ground,  that  where  a  statute  creates  a  right  but  fails  to  prescribe  a 
remedy  to  enforce  it,  the  remedy  is  necessarily  at  law.    Where  the 
governing  statute  enacted  that  '*all  the  stockholders  of  said  corpo- 
ration shall  be  severally  and  individually  liable  to  the  depositors  to 
the  amount  of  stock  held  by  them  respectively,  and  such  liability 
shall  continue  for  six  months  after  the  sale  and  transfer  of  said 
stock  by  any  stockholder,  and  all  suits  brought  against  any  stock- 
holder must  be  commenced  within  six  months  from  the  time  he 
shall  cease  to  be  a  stockholder,"  —  it  was  held  that  the  remedy  was 
necessarily  at  law.*    The  Supreme  Court  of  Illinois  also  proceeds  on 
the  ground  that  the  effect  of  their  statutes  is  to  create  a  primary 
liability,  analogous  to  the  construction  placed  upon  the  statutes  of 
New  York.    Thus,  where  the  statute  enacted  that  "  whenever  default 
shall  be  made  in  the  payment  of  any  debt  or  liability  contracted  by 
said  corporation,  the  stockholders  shall  be  held  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  the  stock  held  by  them, 
respectively," — it  was  said:  "The  eflfect  of  this  is  simply  to  with- 
draw from  the  stockholders,  Ho  an  amount  equal  to  the  amount  of 


^  Culver  V.  Third  National  Bank, 
64  III.  528,  538. 

•  Oorwith  V.  Culver,  69  111.  502 
fassumpntj;  Tibballs  v.  Libby,  87  111. 
142  (trespass  upon  promises) ;  Fuller 
V.  Ledden,  87  III.  310  (debt) ;  McCar- 
thy «•  Lavasche,  89  HI.  270;  ••  o.  31 
Am.  Rep.  83  (holds  that  the  remedy 
is  at  law) ;  Arenz  v.  Weir,  89  111.  25 
(action  at  law  although  receiver  ap- 
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pointed);  Buchanan  v.  Meisser,  IDS 
HI.  638  (debt) ;  Meisser  v.  Thompson, 
9  III.  App.  368 ;  Thompson  v.  Meisser, 
108  ni.  359  (action  at  law) ;  Schalucky 
1^.  Field,  124  lU.  617 ;  «.  c.  7  Am.  St. 
Bep.  399;  21  Am.  <fc  Eng.  Corp.  Oaa. 
545 ;  16  N.  E.  Bep.  904. 

*  AnU,  ^  8414. 

*  Wincock  v.  Turpin,  96  HI.  135, 
142, 143. 
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stock  held  by  them,  reapectively/  the  protection  of  the  corporation, 
and  leave  them  liaile  as  partner$;^^^  citing  some  of  the  well-known 
New  York  cases.  The  foregoing  views  of  the  Supreme  Court  of 
Illinois  prepare  us  for  the  conclusion  that  where  the  administration 
of  an  insolvent  corporation  has  passed  into  the  hands  of  a  receiver 
appointed  by  one  of  the  courts  of  the  State  sitting  in  equity,  a  bill 
in  equity  by  the  receiver,  and  such  stockholders  as  may  choose  to 
join  him,  will  not  lie  to  enjoin  the  prosecution  by  creditors  of  sepa- 
rate actions  at  law  against  individual  stockholders.*  But  where  the 
liability  is  to  ereditora  as  a  class*  then  the  Supreme  Court  of  Illinois 
hold  that  the  remedy  is  exclusively  in  equity,  in  order  that  there 
may  be  an  equal  distribution  among  creditors,  and  for  the  further 
reason  (which  would  not  of  itself  perhaps  be  controlling),  that  there 
may  be  an  equal  assessment  upon  the  stockholders.  It  is  so  held 
under  statutes  which  declare  that,  in  a  given  event,  the  stockholders 
shall  be  liable  ''  to  the  creditors  "  of  the  corporation.*  Again,  where 
a  superadded  statutory  liability  is  created,  and  the  statute  does  not 
in  terms  import  that  the  liability  is  to  the  creditors  severally^  it  is 
held  that  the  effect  of  the  statute  is  to  create  a  common  fund  against 
which  creditors  can  proceed  in  equity  in  an  action  brought  by  one 
in  behalf  of  all  who  may  choose  to  join,  —  and  this,  although  there 
may  be  a  concurrent  remedy  at  law;'  and  where  there  will  not  be 
enough  to  satisfy  all  the  creditors  after  subjecting  all  the  stock- 
holders to  the  individual  liability  imposed  by  the  statute,  equity 
will  enjoin  separate  suits  at  law,  and  thus  prevent  individual  cred- 
itors from  getting  a  preference  over  the  others.*  In  respect  of  the 
remedies  against  domestic  stockholders  in  foreign  eorporationSj  the 
Supreme  Court  of  Elinois,  adopting  the  doctrine  of  the  Supreme 
Judicial  Court  of  Massachusetts,*  hold  that  this  is  a  matter  requir- 


*  Buchanan  v.  Meisser,  106  111.  638, 
•42.  8o  held  in  Thompson  «•  Meisser, 
108  m.  350,  862 ;  and  in  6chalucky  v. 
Field,  124  111.  617,  622 ;  ••  c.  7  Am.  St. 
Rep.  399. 

'  Wincock  «.  Torpin,  96  111.  135, 
142.  Scott  and  Sheldon,  J  J.,  dis- 
sented. 

*  AnU,iZ4ZL 

«  Low  9.  Buchanan,  94  HI.  76; 
Harper  «.  Union  Man.  Oo.,  100  HI. 
225;  afl&rming  ••  e.  14  Hi.  App.  220; 


Rounds  V.  McCormick,  114  HI.  262; 
1.  c.  29  N.  E.  Rep.  684;  Homor  «. 
Henning,  93  U.  S.  228.  Compare 
Young  V.  Farwell,  139  111.  826. 

*  Queenan  v.  Palmer,  117  111.  619; 
following  Eames  v.  Boris,  102  111.  350, 
which  explained  and  qualified  Win- 
cock  V.  Torpin,  96  HI.  135.  See,  also» 
Hickling  v.  Wilson,  104  Dl.  54. 

*  Eames  v.  Doris,  mpra, 

*  New  Haven  dec.  R.  Oo.  «.  Linden 
Springs  Co.,  142  Mass.  349,  353. 
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ing  local  administrationy  and  thej  tberefore  decline  to  entertain  a 
bill  in  eqnitj  brotight  bj  creditori  of  a  non-reeident  corporation 
against  Btockholders  residing  in  Illinois/ 

§  8M1.  Indiana.  —  The  statute  of  this  State,'  which  provides 
that  stockholders  and  members  of  a  manufacturing  and  mining  cct' 
poraiion  shall  onij  be  liable  for  the  amount  of  the  stock  subscribed 
by  them  respectirelj,  does  not  authorize  a  creditor  to  sue  a  Btock- 
holder  or  subscriber  to  the  original  articles  of  association  for  the 
amount  of  the  unpaid  stock  or  subscriptions;  for  the  stockholder  \m 
not  liable  on  account  of  the  statute,  but  is  liable  to  the  corporation 
siniplj  on  his  subscription,  or  to  a  receiver  in  case  of  its  insolvency/ 
In  other  words,  an  aetiim  at  law  in  this  State  does  not  lie  in  favor  of  a 
creditor  for  balances  due  on  account  of  stock;  and  this  is  the  general 
rule.  This  rule  draws  the  administration  into  a  court  of  equity, 
prevents  separate  creditors  from  suing  separate  stockholders  at  law, 
but  gives  to  the  receiver  the  remedies  against  the  stockholder  pointed 
out  in  a  former  section/ 

§  3462.  Iowa.  —  In  this  State,  whose  procedure  is  regulated  by 
a  code^  before  any  stockholder  can  be  charged  with  the  payment  of 
a  judgment  rendered  against  a  corporation  of  which  he  is  a  stock- 
holder, a  proceeding  by  ordinary  action  must  be  instituted  against 
him,  and  his  liability  determined  therein.'  Where  there  has  been  a 
de  facto  dissolution  of  the  corporation,  that  is,  where  it  has  ceased  to 
exist  as  a  legal  consequence  of  certain  acts,  and  a  party  claims  that 
he  has  been  injured  or  benefited  thereby,  he  may,  by  averring  these 
facts,  have  his  remedy,  and  need  not  in  the  first  instance  institute  a 
proceeding,  and  have  it  declared  that  the  existence  of  the  corpora- 
tion had  terminated/ 

§  3463*  Kansas.  —  In  this  State,  since  the  introduction  of  the 
Code  of  Civil  Procedure,  an  action  in  the  nature  of  an  action  at  law 
lies,  under  a  statute  providing  that  the  stockholders  of  certain  cor- 
porations shall,  '^  to  the  amount  of  the  stock  by  them  held,  be  jointly 

«  Young  V.  Farwell,  139  IlL  326;  *  AtUe,iUl9.    And  see poat,  $  3549, 

i.  c.  28  N.  E.  Rep.  845 ;  affirming  «.  c.  et  hq. 
85  111.  App.  469.  *  BaylisB  v.  Swift,  40  Iowa,  648. 

«  Ind.  Rev.  Stat.  1881,  §  8869.  •  Oarey  v.  Cincinnati  <fec.  E.  Co., 

•  Wheeler  v.  Thayer,  121  Ind.  64 ;  5  Iowa,  867. 
«•  c.  22  N.  E.  Rep.  972. 
2512 


BEMKDIES    AND    PROCEDURE.       [3  TllOmp.  Coip.  §  o4C5. 

and  severally  liable  for  all  the  debts  or  responsibilities  of  such  com- 
pany/' The  court  could  not  perceive  why,  when  an  action  was 
given  jointly  and  severally  against  a  number  of  men,  a  man  might 
not  have  his  action  against  any  one  of  them.  If  the  stockholder 
thought  he  ought  to  have  contribution,  he  might  bring  the  other 
stockholders  before  the  court.^  So,  an  action  at  law  is  the  proper 
remedy  in  Missouri,  to  enforce  the  **  double  liability  "  of  a  stock- 
holder in  a  Kansas  corporation  to  its  creditors.' 

§  8464.  Maine.  —  In  this  State  a  remedy  at  law  has  been  given 
to  creditors  of  corporations  against  shareholders  by  express  enact- 
ments.' But  in  the  case  of  an  insolvent  bank,  the  receiver  may, 
under  a  statute,*  bring  an  action  in  equity  against  the  stockholders 
to  compel  them  to  contribute  to  the  payment  of  its  debts.*  In  this 
State  the  private  property  of  stockholders  in  corporations  created 
after  February  16,  1836,  excepting  banking  corporations,  was  not 
made  subject  to  attachment  on  a  writ  against  the  corporation.  The 
creditor  was  obliged  to  obtain  a  judgment  against  the  corporation 
before  he  could  have  his  remedy  against  the  corporators.*  A  statu- 
tory provision  that  the  property  of  individual  stockholders  might  be 
taken  on  execution  where  tliere  was  a  deficiency  of  attachable  cor- 
porate property,  did  not  authorize  an  attachment  against  the  prop- 
erty of  members  before  judgment  against  the  corporation.*  If  an 
individual  stockholder  in  a  corporation  had  its  money  in  his  hands, 
accruing  from  the  sale  of  corporate  property,  another  stockholder 
could  recover  his  proportion  of  it  in  an  action  for  money  had  and 
received,*  but  this  could  be  done  where  the  corporation  had  assented 
to  a  sale  and  distribution  among  the  shareholders. 

§  8465.  Mainland. — In  this  State  an  action  at  law  has  been 
held  to  lie  in  behalf  of  the  creditor  of  the  corporation  against  the 
stockholder  to  enforce  the  liability  created  by  the  statute  quoted 
below.*     The  Court  of  Appeals  of  this  State,  whilst  conceding  what 


*  Grund  v.  Tucker,  5  Kan.  70,  77.  •  Driiikwater  v.  Portland  Railway, 
"  Baglcy  V.  Tyler,  43  Mo.  App.  195.  18  Me.  35. 

»  Bev.  Stat.  Me.  1840,  eh.  76,  §§  18-  ^  j^y^, 

20;  Game  v.   Brigham,  39  Me.  3d;  *  Hodsdon  v.  Oopcland,  16 Me. 314. 

Cummings  v.  ^laxwell,  45  Me.  190.  *  "  All    the    stockholders    of  any 

*  Rev.  Stat.  Me.  1857,  eh.  47,  ^  78.  Euch  corporation  shall  be  severally 
'  Dane  v.  Young,  61  Me.  160.  and  individually  liable  to  the  credit- 
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it  had  preTioiuIj  held/  that  the  creditor  might  proceed  in  equitjr, 
yet  saw  no  reason  whj  a  remedjr  should  not  also  exist  at  law.* 


§  d46e.  MaMaehuaettB.— It  was  at  first  held  in  Massachasetta 
that  the  only  applicable  remedy  was  the  remedy  in  equity;  and  as  no 
court  in  the  Commonwealth  had  in  that  time  equity  powers,  the 
rule  ofierated  to  deny  u>  creditors  all  remedy.'    Later  a  remedy  by 
an  action  at  law  was  given  by  statute;^  but  this  statute  was  in  turn 
repealed/  leaving  a  suit  in  equity  the  only  remedy;*  and  that  ia  the 
only  remedy  in  Massachusetts  to  this  day.'    This  rule  has  been 
established  in  Massachusetts,  under  a  statute  providing  that  if  any 
loss  or  deficiency  of  the  capital  stock  in  any  bank  shall  arise  from 
the  official  mismanagement  of  the  directors,  the  stockholders  shall, 
in   their  individual  capacity,  be  liable  to  pay  the  same.*     And 
where  the  statute  gave  a  remedy  by  bill  in  equity,  and  also  a  right 
to  attach  tfie  body  or  property  of  the  shareholders,  it  was  held  that 
these  remedies  were  exclusive:  an  ordinary  action  at  law  would  not 
lie.*    Nor  can  an  action  at  law  be  maintained  in  Massachusetts  to 
enforce  the  personal   liability  of  a  stockholder  of  a  corporation 
established  in  another  State,  for  a  debt  of  the  corporation,  if  the 
laws  of  that  State  provide  that  the  remedy  against  a  stockholder 
upon  a  debt  of  the  corporation  shall  be  by  bill  in  chancery,  and  not 
otherwise."* 

§  3467.  Minnesota. — Some  confusion  exists  in  the  decisions  in 
this  State  upon  the  question  under  consideration,  which  may  per- 


ors  of  the  corporation  in  which  they 
are  stockholders,  to  an  amount  equal 
to  the  amount  of  stock  held  by  them 
respectively,  for  all  debts  and  con- 
tracts made  by  the  corporation,  until 
the  whole  amount  of  the  capital  stock 
fixed  and  limited  by  the  corporation 
shall  have  been  paid  in, — one-half 
thereof  in  one  year,  and  the  other 
half  thereof  in  two  years,  from  and 
after  the  incorporation  of  said  com- 
pany,— or  such  corporation  shall  be 
dissolved."    Md.  Code,  art.  26,  ^  52. 

^  Matthews  v.  Albert,  24  Md.  527. 

*  Norris  v.  Johnson,  34  Md.  485, 
490.    To  the  same  effect  are  Norris  v. 
Wrenchall,  34  Md.  492;  Emmet  v. 
gmith,  40  Md.  123. 
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■  Spear  «.  Grant,  16  Mass.  9,  15; 
Vose  V.  Grant,  15  Mass.  503,  522. 

*  Gen.  SUt.  Mass.  1859,  ch.  60,  §  31. 

*  Mass.  SUt.  1862,  ch.  218,  ^  10. 

*  Bond  «.  Morse,  9  AUen  (Mass.), 
471. 

*  Harris  «.  Dorchester,  23  Pick. 
(Mass.)  112;  Crease  v.  Babcock,  23 
Pick.  334;  «.  c.  10  Met.  (Mass.)  525. 
All  the  subsequent  cases  in  Massa- 
chusetts which  the  writer  has  exam- 
ined were  cases  in  equity. 

*  Harris  v.  First  Parish  of  Dor- 
chester, 23  Pick.  fMass.)  112. 

*  Knowlton  v.  Ackley,  8  Cush. 
(Mass.)  93. 

"  Erickson  v.  Nesmith,  15   Gray 
(Mass.),  221.    And  see  ante,  ^  3056. 
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haps  be  traceable  to  the  confased  and  poBsiblj  contradictorj  state 
of  the  statute  law  on  the  subject  The  first  case  which  has  come 
under  the  notice  of  the  writer  appears  to  have  been  an  action  brought 
under  the  Minnesota  Code  of  Procedure,  in  the  nature  of  an  action 
■at  laWy  against  a  manufacturing  corporation  and  three  stockholders 
impleaded  with  it,  to  recover  the  amount  of  a  judgment  which  the 
creditor  had  previously  recovered  against  the  corporation.  What 
the  court  held  really  was,  that  the  remedy  against  the  stockholders 
was  not  vierged  by  the  recovery  of  a  judgment  against  the  corpora* 
tion.^  The  governing  law  was  a  clause  of  the  constitution  of  Min- 
nesota reading  that  '*  each  stockholder  in  any  corporation  shall  be 
liable  to  the  amount  of  stock  held  or  owned  by  him."  The  next 
^sase  in  that  State  which  has  come  under  the  notice  of  the  writer, bear- 
ing upon  this  question,  was  an  action  by  a  single  creditor  against  a 
single  stockholder  of  a  banking  corporation,  brought  after  the  cor- 
poration has  been  wound  up  by  an  assignee  under  a  general  assign* 
ment  made  by  it  for  its  creditors,  leaving  a  large  amount  of  its  debts 
unsatisfied.  The  governing  statute  recited  '*  that  the  stockholders 
in  each  bank"  formed  pursuant  to  its  provisions  ''shall  be  individu- 
ally liable  in  an  amount  equal  to  double  the  amount  of  stock  owned 
by  them,  for  all  the  debts  of  such  bank;  and  such  liability  shall 
continue  for  one  year  after  any  transfer  or  sale  of  stock  by  any 
stockholder  or  stockholders."  It  was  held  that  this  created  a 
liability  for  all  the  debts,  —  in  other  words,  to  all  the  creditors 
regarded  as  a  class,  and  that  for  this  reason  one  creditor  could  not 
proceed  against  one  stockholder.  The  court  reasoned,  much  as 
other  courts  have  done,upon  the  impropriety  of  allowing  one  cred- 
itor thus  to  get  an  advantage  over  the  others  out  of  a  fund  intended 
as  a  security  for  all;  but  placed  its  conclusion  chiefly  upon  the 
ground  of  another  statute  applicable  to  all  corporations,'  authorizing, 
in  permissive  language  by  the  use  of  the  word  '*  may,"  a  proceeding 
in  equity  in  behalf  of  all  the  creditors, against  the  corporation  and 
all  the  shareholders.  This  proceeding  the  court  held  to  be  the 
exclusive  remedy^  on  the  ground  that  the  statute  which  created  the 
right  had  prescribed  this  as  the  remedy,  and  that  it  was  conse- 


^  Dodge  «.  Minnesota  Ac.  Roofing  '  In  Johnson  v.  Fischer,  80  Minn. 

Oo.,  16  Minn.  868.    In  Johnson  v.      178,  176,  the  statute  is  described  as 
Fischer,  80  Minn.  173, 176,  the  preced-      applicable  to  all  corporations, 
ing  case  is  described  as  an  action  at 
4aw.    See,  also,  poit,  §  3511* 

2515 


8  Thomp.  Corp.  §  8468.]    liability  of  stockholders. 

quentlj  the  exclusive  remedy  under  a  well-understood  rule  of  stat- 
utory construction.^  In  a  subsequent  case,  where  the  question 
concerned  the  proper  proceeding  to  take  against  stockholder  in  a 
manufacturing  corporation,  the  court  held,  following  the  cases  last 
cited,  and  for  the  reason  last  stated,  that  the  remedy  was  exclusively 
a  suit  in  equity  prosecuted  on  behalf  of  all  the  creditors  against 
the  corporation  and  all  the  stockholders.'  Soon  after,  with  the 
same  statutes  in  force,  so  far  as  the  writer  can  see,  the  court  whipped 
around  and  sustained  an  action  brought  by  a  single  creditor  of  a 
manufacturing  corporation  against  the  corporation,  joining  some, 
not  all,  of  the  stockholders  for  the  purpose  of  enforcing  his  demand 
against  them  in  case  the  corporation  should  fail  to  satisfy  it  on  its 
being  reduced  to  judgment.'  It  is  proper  to  state  that  the  court 
found  another  provision  of  the  general  statute  relating  to  the  sub- 
ject which  entirely  justified  its  conclusion;  and  two  sections  of  the 
statute,  quoted  in  the  opinion,  prescribe  the  very  kind  of  action 
which  was  taken.'  The  confusion  seems  to  have  originated  from 
the  fact  that  in  the  earlier  statutes  of  Minnesota  two  statutes 
existed  providing  for  concurrent  remedies,  one  for  a  remedy  at 
law  and  another  for  a  remedy  in  equity,  and  that  these  statutes 
were  blended  in  a  revision.'  Later  decisions  in  that  State  are  to 
the  effect  that  the  statutory  individual  liability  of  stockholders  may 
be  enforced  in  a  itatutory  sequestration  proceeding.* 

§  8468.    Missouri. — In   Missouri,  under    the  statute  set  out 
below/  a  creditor  may  sue  any  stockholder  at  lair,  and  the  stock* 


*  Allen  V.  Walsh,  25  Minn.  543, 
654 ;  ante,  ^k  1320, 1354. 

*  Johnson  v.  Fischer,  80  Minn.  173. 
'  Merchants'  Nat.  Bank  «.  Bailey 

Man.  Oo.  ,^  34  Mmn.  828 ;  f .  c.  25  N.  W. 
Rep.  639. 

«  Gen.  Stats.  Minn.  1878,  ch.  34, 
H  10,  11. 

*  See  the  statement  of  Oornell,  J., 
in  Allen  v.  Walsh,  25  Minn.  543,  557. 

*  AnU,  k  3431. 

'  "  If  any  company  formed  under 
this  act  dmolve,  leaving  debts  unpaid, 
suits  may  be  brought  against  any  per- 
son or  persona  who  were  stockholders 
at  the  time  of  such  dissolution,  with* 

2516 


out  joining  the  company  in  such  suit; 
and  if  judgment  be  rendered  and 
execution  satisfied,  the  defendant  or 
defendants  may  sue  all  who  were 
stockholders  at  the  time  of  dissolu* 
tion,  for  the  recovery  of  the  jiortion 
of  such  debt  for  which  they  were 
liable,  and  the  execution  upon  the 
judgment  shall  direct  the  collection 
to  be  made  from  property  of  each 
stockholder  respectively,  and  if  any 
number  of  stockholders  (defendants 
in  the  case)  shall  not  have  property 
enough  to  satisfy  his  or  their  portion 
of  the  execution,  then  the  amount  of 
deficiency  shall    be  divided   equally 
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holder  thus  compelled  to  pay  may  resort  to  his  remedy  for  contri^ 
biition  against  the  others.  But  such  a  proceeding,  whether  at  law 
or  in  equity,  is  not  upon  a  joint  liability,  and  can  only  reach  the 
individual  liability  of  each  stockholder.  If  brought  against  more 
than  one  stockholder,  it  must  necessarily  be  a  proceeding  in  equity.^ 
This  action  exists  in  Missouri,  although  under  the  present  constitu- 
tion '  stockholders  are  liable  only  to  the  extent  of  what  remains 
unpaid  on  their  shares.'  In  two  cases,  where  the  liability  of  a  stock- 
holder arose  under  statutes  of  other  States^  it  was  held  that  the  remedy 
was  at  law;*  but  in  another  such  case,  arising  under  the  statutes  of 
Illinois,  it  was  held  that  the  remedy  was  in  equity^ — at  least  that  the 
defendant  could  not  raise  the  question,  having  failed  to  plead  a 
remedy  at  law.* 

§  d469.  New  York.  —  The  remedial  system  of  this  State  fur- 
nishes no  exception  to  the  general  rule  that'  where  the  object  of 


amongst  all  the  remaining  stockhold- 
ers, and  collections  made  accordingly, 
deducting  h'om  the  amount  a  sum  in 
proportion  to  the  amount  of  stock 
owned  by  the  plaintiff  at  the  time  the 
company  dissolved.*'  1  Wag.  Mo. 
8Ut.,  p.  293,  i  22;  Rev.  Stats.  Mo. 
1879,  §  746;  Id.,  1889,  ^  2619. 

*  Perry  v.  Turner,  66  Mo.  418,  per 
Napton,  J. 

«  AnU,  §  3006. 

*  Farmers'  Bank  v.  Gallaher,  43 
Mo.  App.  482 ;  McGinnees  v.  Barnes, 
23  Mo.  App.  413;  Chouteau  v.  Dean,  7 
Mo.  App.  210.  As  to  what  is  a  disso- 
lution of  the  corporation  so  as  to  let  in 
this  right  of  action,  see  antef  ^  3345. 

*  Bagley  v.  Tyler,  43  Mo.  App.  195, 
201 ;  Hodgson  v.  Cheever,  8  Mo.  App. 
318,  323. 

*  ShicUe  V.  Watts,  94  Mo.  410.  418. 
The  case  of  Hodgson  v,  Cheever,  supra, 
arose  under  the  laws  of  Illinois,  as  did 
Shickle  v.  Watts,  in  which  State,  as 
already  seen  {ante,  i  8460)  the  remedy 
is  a  direct  action  by  the  creditor 
against  the  shareholder  to  enforce  his 
individual  superadded  liability.  But 
in  Shickle  v.  Watts,  supra,  the  cred- 
itor sought  to  charge  the  shareholder 


in  respect  to  a  balance  nnpaid  on  his 
shares,  and,  as  elsewhere  pointed  out 
{post,  $  3651),  this  was  a  right  which 
had  passed  to  a  receiver  of  the  foreign 
corporation  in  the  State  of  Illinois, 
and  in  that  regard  the  decision  was 
an  aberration.  This  decision  was 
followed  in  the  St.  Louis  Court  of 
Appeals  in  a  case  where  the  corpora- 
tion was  what  is  known  as  a  *'  tramp 
corporation,"  organized  under  the 
law  of  Illinois,  but  really  domiciled 
in  Missouri.  A  suit  in  equity  by  a 
judgment  creditor  against  two  of  its 
stockholders,  resident  in  Missouri, 
was  siisti.  ned,  apportioning  the 
plaintiff's  recovery  between  them 
according  to  their  respective  hold- 
ings. As  in  Shickle  v.  Watts,  the 
defendants  had  failed  to  plead  that 
there  was  a  remedy  at  law ;  but,  un- 
like that  case,  it  did  not  appear  that 
a  receiver  had  been  appointed  to  take 
charge  of  the  assets  of  the  corpora- 
tion; it  merely  appeared  that  it  had 
ceased  business,  abandoned  its  organ- 
ization, and  had  no  property  subject 
to  execution.  Leucke  v,  Tredway, 
46  Mo.  App.  507. 

*  Ante,  i  3428,  et  sea. 
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• 

tbe  creditor  of  the  corporation  is  to  subject  to  the  satisfaction  of  his 
debt  what  remains  unpaid  hj  the  shareholder  in  respect  of  his 
•hare  subscription,  the  creditor  must  proceed  tn  equity^  bringing  in 
the  other  stockholders,  and  that  a  single  creditor  cannot  maintain 
an  action  at  law  against  a  single  stockholder/  But,  as  already 
seen,"  an  action  at  law  has  been  held  to  be  an  appropriate  remedy 
in  this  State  in  behalf  of  a  creditor  against  an  individual  stock- 
holder of  a  corporation,  formed  under  the  act  relative  to  the  incor- 
poration for  manufacturing  purposes,  to  recover  a  debt  owing  by  the 
company  at  the  time  of  its  dissolution;  and  he  was  chargeable  to 
the  extent  of  his  stock.*  But  the  highest  court  of  this  State  has 
recognised  a  principle  stated  by  Mr.  Chief  Justice  Waite  in  a  pas- 
sage already  cited/  that  whether  an  action  at  law  will  lie  or  not 
depends  upon  the  nature  of  the  liability  created  by  the  charter  or 
governing  statute.  If  a  general  personal  liability  is  created,  it  may 
be  enforced  by  personal  action  in  the  nature  of  an  action  at  law, 
as  other  personal  actions  are  enforced.  If  the  charter  merely  per- 
mits the  individual  property  of  stockholders  to  be  levied  upon  and 
taken  in  execution  on  a  judgment  against  the  corporation,  and  pro- 
vides that  the  same  process  may  be  used  and  enforced  by  the  stock- 
holders whose  property  is  first  taken,  against  the  property  of  the 
other  stockholders  so  as  to  compel  a  ratable  contribution  by  all,  no 


1  Griffith  9.  Mangam,  73  N.  T.  611 ; 
Wellington  v.  Continental  Ac  Co.,  5 
K.  Y.  Supp.  587.  The  nature  of  the 
proceeding  required  by  this  rule  is 
shown  by  the  cases  of  Morgan  «.  New 
York  Ac.  B.  Co.,  10  Paige  (N.  Y.), 
290;  «.c.  40  Am.  Dec.  244;  and  Mann 
9.  PenU,  3  N.  Y.  415. 

*  AnU,  ^  3078. 

'  Bank  of  Pooghkeepeie  v,  Ibbot- 
son,  24  Wend.  (N.  Y.)  473;  Perkins 
V.  Church,  31  Barh.  (N.  Y.)  84.  In 
such  an  action,  a  general  averment  of 
dissolution  was  sufficient.  Bank  of 
Poughkeepsie  v.  Ibbotson,  mpra. 
Nor  even  that  it  was  insolventf  except 
in  those  cases  where  the  creditor  was 
first  required  to  exhaust  his  remedy 
against  the  corporation.  Perkins  «• 
Church,  supra.  Before  fomu  of  action 
were  abolished  in  that  State,  debt  was 
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the  proper  remedy  against  a  stock- 
holder for  a  debt  of  the  corporation 
for  which  he  was  made  liable  by  its 
charter  (Simonson  «•  Spencer,  15 
Wend.  (N.  Y.)  548.  See,  also,  Bulbird 
9.  Bell,  1  Mason  (U.  8.),  243) ;  though 
under  the  charter  of  a  steamboat 
company,  which  declared  that  "the 
members  of  the  company  shall  be 
liable  tfuU'vtduoSy,  in  the  same  man- 
ner as  carriers  at  common  law,  for 
the  transportation  of  all  goods,"  etc., 
an  action  on  the  ocue  was  sustained 
against  some  of  the  members,  —  there 
being  no  plea  in  abatement  for  non- 
joinder,— on  the  theory  that  their 
liability  was  that  of  partners.  Allen 
«.  Sewall,  2  Wend.  (N.  Y.)  327. 

«  AnU,  i  3418;  Terry  v.  Little,  101 
U.  S.  216. 
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general  liability  is  created  for  which  a  personal  action  can  b# 
brought.  In  each  case  the  creditor  of  the  corporation  is  confined  to 
the  remedy  against  the  stockholders,  and  their  indiyidual  property 
given  by  the  act/  Under  the  Code  of  Civil  Procedure  of  this  State,* 
which  provides  that  when  execution  has  been  returned  unsatisfied, 
the  creditor  may  maintain  an  action  against  the  debtor  or  any  other 
person  to  compel  the  discovery  of  property  or  money  due  the  debtor, 
and  to  procure  a  satisfaction  of  his  demand,  a  judgment  creditor  of 
a  foreign  corporation,  after  the  return  of  execution  unsatisfied,  may 
sue  a  stockholder  indebted  to  the  corporation  for  unpaid  subscrip- 
tion for  stock/ 

§3470.  Ohio.  —  In  Ohio  an  action  to  subject  the  individual 
Btatute  liability  of  stockholders,  which  is  in  excess  of  their  contract 
liability,  must  be  instituted  for  the  benefit  of  all  the  creditors;  and 
the  stockholders  whose  liability  is  sought  to  be  enforced  have  the 
right  to  insist  on  their  co-shareholders  being  made  parties  for  the 
purposes  of  a  general  account,  and  to  enforce  from  them  contribu- 
tion in  proportion  to  their  shares  of  stock;*  and  after  such  an  action 
is  brought,  a  single  creditor  cannot  sue  a  separate  shareholder/ 
But  where  a  judgment  creditor  of  an  insolvent  corporation  com- 
mences an  action  against  shareholders  to  enforce  their  individual 
liability,  and,  for  aught  that  appears  in  the  record,  he  is  the  only 
creditor  and  they  the  only  shareholders,  a  demurrer  to  his  petition 
will  not  lie.  The  equities  between  the  holders  of  shares  by  assign- 
ment and  their  assignors  who  are  parties  to  the  suit,  may  be  ad- 
justed in  the  final  decree/ 

§  3471.  Oregron.  —  In  this  State  the  liability  of  stockholders  for 
the  indebtedness  of  the  corporation  is  limited  to  the  amount  of  their 
share  subscriptions,  and  the  remedy  to  enforce  this  liability  is  in 
equity^  where  the  rights  of  the  corporation,  the  stockholder,  and  all 
creditors  can  be  a(  j  isted  in  one  suit;*  and  the  courts  of  the  United 

>  Lowry  «•  Inman,  46  N.  T.  119.  *  Railroad  Co.  v.  Smith,  48  Ohio  St. 

*  N.  T.  Code  Civ.  Proc.,  i  1871.  219.    For  other  exampkt  of  such  equi- 

*  Persch  «.  Simmons,  3  N.  T.  Supp.  table  actions  in  Ohio,  see  Morgan  «. 
783.  Lewis,  46  Ohio  St.  1 ;  Barrick  «.  Gif- 

«  Umsted  v.  Baskirk,  17  Ohio  St.  113.     ford,  47  Ohio  St.  180 ;  i.  e.  21  Am.  St. 

*  Wright  «.  McOormack,  17  Ohio     Bep.  798. 

St.  86.  *  Ladd  «.  Cartwright,  7  Or.  829. 
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States,  applying  the  remedy  existing  in  the  particular  State^  accord* 
iDg  to  the  principle  already  stated/  apply  the  remedy  in  equity  in 
actions  to  enforce  the  liability  of  a  stockholder  under  the  laws  of 
Oregon." 

§  3<ir72«  Pennsylvanfa.  —  In  Pennsylvania,  under  the  statute 
relating  to  manufacturing  companies,'  the  creditor  proceeds  by  an 
action  at  law  upon  the  original  contract,  joining  the  corporation 
and  the  stockholders;  *  and  he  may  do  this  even  though  he  is  him- 
self a  creditor.'  Nay,  if  he  has  been  compelled  to  pay  a  debt  of  the 
corporation,  and  is  suing  for  contribution^  he  proceeds  at  law  against 
the  company  and  his  co-stockholders;  the  statute  is  held  to  exclude  a 
resort  to  equity.'  And  though  the  corporation  is  the  principal  debtor, 
and  the  liability  of  the  stockholders  is  only  secondary  and  collateral^ 
yet  the  form  of  the  remedy  and  the  character  of  the  right,  under  the 
statutes  of  that  State,  allow  the  use  of  separate  actions  against  the 
primary  and  secondary  debtors/ 

§  3473.  Rhode  Island. — The  question  seems  to  be  governed  in 
Rhode  Island  at  the  present  time  by  a  statute  enacting  as  follows: 
''  No  person  shall  hereafter  be  imprisoned,  or  be  continued  in  prison, 
nor  shall  the  property  of  any  such  person  be  attached  upon  an  exe- 
cution issued  upon  a  judgment  obtained  against  a  corporation  of 
which  such  person  is  or  was  a  stockholder." '  **A11  proceedings  to 
enforce  the  liability  of  a  stockholder  for  the  debts  of  a  corporation 
shall  be  either  by  suit  in  equity,  conducted  according  to  the  practice 
and  course  of  equity,  or  by  an  action  of  debt  upon  the  judgment 
obtained  against  such  corporation;  and  in  any  such  suit  or  action 
such  stockholder  may  contest  the  validity  of  the  claim  upon  which 


^  Ants,  i  3453. 

*  Patterson  v.  Lynde,  106  U.  8. 
619. 

*  2  Brightly's  Purd,  Dig.  998, 
§80. 

*  Brinham  v,  Wellersburg  Coal  Co., 
47  Pa.  St.  48 ;  Manstieid  Iron  Works 
V.  Willcox,  62  Pa.  St.  877 ;  Hoard  ». 
Wilcox,  47  Pa.  St.  61;  McHose  «. 
Wheeler,  45  Pa.  St.  82.  But  the  cor- 
poration is  not  joined  when  a  director 
is  sued  for  improperly  paying  divi- 
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dendfl.    Hill  «.  Frasier,  22  Pa.  St.  820. 

•  Brinham  «.  Wellersburg  Coal  Co., 
47  Pa.  St.  48. 

•  Ibid. 

'  Patterson  v,  Wyomissing  Ac  Co., 
40  Pa.  St.  117. 

•  R.  I.  Act  of  March  27,  1877,  ch. 
600,  ^  1.  For  an  earlier  decision  under 
a  ipecial  charter,  under  which  the 
liability  was  held  to  be  that  of  joint 
contractors,  to  be  enforced  by  action 
at  law,  see  New  £ngland  Com.  Bank 
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ibe  judgment  against  such  corporation  was  obtained,  upon  any 
ground  upon  which  such  corporation  could  haye  contested  the  sam^ 
in  the  action  in  which  such  judgment  was  recovered."^  This  stat- 
ute received  a  luminous  exposition  in  a  decision  of  the  Supreme 
Court  of  the  United  States,  where  the  opinion,  written  by  Mr.  Jus- 
iice  Gray,  is  characterized  by  the  learning,  research,  and  soundness 
of  judgment  which  distinguish  that  eminent  judge, — renchinp:  the 
conclusion  that  an  action  cannot  be  maintained,  under  the  staiuies 
of  Rhode  Island,  in  that  State,  nor  consequently  in  a  court  of  the 
United  States,'  under  the  statutes  of  that  State,  by  a  creditor  of  a 
corporation  against  a  stockholder,  either  at  law  or  in  equity,  until 
the  creditor  has  reduced  his  demand  to  a  judgment  against  the  cor- 
poration; and  accordingly  an  action  at  law  was  repelled  in  a  court 
of  tlie  United  States  for  want  of  such  a  judgment  against  the  corpo* 
ration,  even  where  it  had  been  adjudged  bankrupt.' 

§  3474.  Soath  Carolina.  —  In  this  State,  on  grounds  already 
set  out*  the  rule  is,  that  where  the  charter  of  a  corporation  declare! 
that  '^each  stockholder  shall  be  jointly  and  severally  liable  to  the 
creditors''  of  the  corporation,  a  single  stockholder  may  be  sued  at 
law.* 

§  3475.  Wasbing'toii.  —  Under  the  provisions  of  the  code  of 
this  State  making  every  stockholder  *' personally  liable  to  the  cred- 
itors of  the  company  to  the  amount  of  what  remains  unpaid  upon 
his  subscription  to  the  capital  stock,"  the  unpaid  subscriptions  con- 
stitute a  trust  fund,  which  cannot  be  reached  in  an  action  at  law  bj 
a  judgment  creditor  of  the  corporation  against  an  individual  stock- 
holder;'and  such  is  the  general  rule.* 


V.  Newport  Steam  Factory,  6  B.  L 154 ; 
4,  e.  75  Am.  Dec.  688. 

»  Ibid.,  k  2. 

«  Avle,  §  3453. 

*  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747, 755.  On  the  point  that 
tiie  bankrapUy  of  the  corporation  does 
not  relieve  the  creditor  of  the  necessity 
of  reducing  his  demand  to  a  judgment 
af;ainBt  it,  the  decision,  while  holding 
to  the  letter  of  the  statute,  is  perhaps 


opposed  to  other  authority  on  the  pai^ 
ticular  point.    ArUe^  k  3367,  ei  seq. 

*  Ante,  W  3078,  3418. 

•  Hall  V.  Elinck,  25  S.  G.  348;  ».  c. 
60  Am.  Rep.  505. 

•  Burch  V.  Taylor,  1  Wash.  245; 
«.  c.  24  Pac.  Rep.  438 ;  Burch  v.  Glover, 
1  Wash.  250;  9.  e.  24  Pac  Rep.  439; 
Burch  V.  Moore,  1  Wash.  249;  i.  e.  24 
Pac.  Rep.  439. 

*  AnU,  ^  3428,  et  hq. 
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§  3470.  Wisconsin.  —  Decisions  in  this  State  prescribe  or  indi- 
cate the  remedy  to  be  pursued  by  the  creditor  of  the  corporation  in 
four  classes  of  cases:  1.  Where  the  liability  of  the  stockholder  is  in 
respect  of  an  unpaid  subscription  to  his  shares.    In  this  case  the 
proceeding  is  in  equity  by  the  creditor,  on  behalf  of  himself  and  all 
other  creditors  who  may  choose  to  join,  and  against  the  corporation 
and  all  the  shareholders  whom  it  is  practicable  to  make  parties/ 
But  where  the  bill  is  by  a  judgment  creditor  to  discover  assets  of 
the  corporation  alleged  to  have  been  transferred  to  the  stockholder 
in  fraud  of  his  rights,  it  is  not  bad  because  not  brought  in  behalf  of 
all  the  creditors,  nor  because  all  the  stockholders  are  not  made 
defendants.'    2.  Where  the  action  is  under  the  following  provisions 
of  the  general  banking  law  of  Wisconsin:  "The  stockholders  in 
every  corporation  or  association  organized  under  the  provisions  of 
this  chapter  shall  be  individually  responsible,  to  the  amount  of 
their  respective  share  or  shares  of  stock,  for  all  its  indebtedness  and 
liabilities  of  every  kind."*    Here  the  remedy  is  by  a  suit  in  equity, 
in  which  all  the  creditors  should  join,  or  one  or  more  of  them  should 
sue  for  the  benefit  of  all,  against  the  corporation  and  all  the  stock- 
holders whom  it  is  practicable  to  serve  with  process/   A  creditor  may 
so  proceed  without  having  obtained  a  judgment  at  law  against  the 
corporation/    The  court  held  that  this  liability  was  similar  to  that 
of  copartners  or  members  of  an  incorporated  association/  but  came 
to  the  conclusion,  after  thoroughly  considering  the  subject,  that  an 
action  at  law  would  not  lie,  because  the  indebtedness  of  the  company 
was  one  which  a  court  of  law  had  no  power  to  regulate  and  adjust. 
The  remedy  was  by  bill  in  equityy  brought  by,  or  on  behalf  of,  all 
creditors  against  the  corporation,  and  all  stockholders  whom  it  was 


^  Adler  v.  Milwaukee  Patent  Brick 
Man.  Co.,  13  Wis.  67 ;  Powers  v.  Ham- 
ilton Paper  Co.,  60  Wis.  23;  a.  e.  18 
N.  W.  Rep.  20. 

*  Pierce  v,  Milwaukee  Construction 
Co.,  38  Wis.  253. 

•  Rev.  Stat  Wis.  1858,  ch.  71,  i  18. 

•  Coleman  ».  White,  14  Wis.  700; 
i.  c.  80  Am.  Dec.  797;  Carpenter  v* 
Marine  Bank,  14  Wis.  705,  note; 
Merchants*  Bank  v.  Chandler,  19  Wis. 
434;  Terry  v.  Chandler,  23  Wis.  456. 

*  Cleveland  v.  Marine  Bank,  17 
Wis.  545. 
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*  Citing  on  this  i>oint  Maroy  «• 
Clark,  17  Mass.  330 ;  Allen  v.  Bewail, 
2  Wend.  (N.  T.)  327 ;  Sewall «.  Allen, 
6  Wend.  (N.  T.)  335 ;  Moss  «.  Oakley, 
2  Hill  (N.  T.),  265;  Harger  v.  McCnl- 
lough,  2  Denio  (N.  T.),  119;  Coming 
V.  McCullongh,  1  N.  T.  47 ;  a.  e.  49 
Am.  Dec  287 ;  Matter  of  Empire  City 
Bank,  18  N.  T.  199,  218 ;  Mokelnmne 
HiU  C.  <k  M.  Co.  V.  Woodbury,  14  Oal. 
265;  Wright  «.  Field,  7  Ind.  876; 
Planters'  Bank  v.  BiYingsyille  Co.,  10 
Bich.  L.  (8.  0.)  95. 
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practicable  to  join.^  8.  Where  the  proceeding  is  to  enforce  a  super- 
added liability  of  stockholders  for  debts  due  to  the  elerksy  Bervants^ 
and  laborevB  of  the  corporation,  under  a  statute.'  Here  the  leading 
case  in  Wisconsin  was  a  suit  in  equity,  brought  by  a  judgment  cred- 
itor in  his  own  behalf,  as  well  as  on  behalf  of  all  the  creditors  having 
similar  claims  against  the  corporation,  and  against  all  the  stock- 
holders. It  was  held  that  a  judgment  against  the  corporation  was 
not  a  condition  precedent  to  such  an  action,  and  the  court  left  it 
undetermined  whether  it  was  necessary  to  make  the  corporation 
a  party.'  4.  Where  the  action  is  to  enforce  the  personal  liability  of 
stockholders  under  another  statute  of  the  same  State,^  enacting  that 
no  stock  corporation  ''shall  transact  business  with  any  other  than 
its  members  until  at  least  one-half  of  its  capital  shall  have  been 
duly  subscribed,  and  at  least  twenty  per  centum  thereof  actually 
paid  in;  and  if  any  obligation  shall  be  contracted  in  violation 
hereof,  the  corporation  offending  shall  have  no  right  of  action 
thereon,  but  the  stockholders  then  existing  of  such  corporation  shall 
be  personally  liable  upon  the  same."  This  statute,  under  theories 
already  explained,'  makes,  or  rather  leaves^  the  stockholders  pri- 
marily and  absolutely  liable  as  principal  debtors,  and  the  liability 
is  enforceable  in  an  action  at  law^  and  not  by  a  suit  in  equity,  as 
there  is  nothing  for  the  peculiar  jurisdiction  of  equity  to  act  upon.' 

>  Coleman  v.  White,  14  Wis.  700;  '  AnU,  «  8077,  9078. 

-9.  e.  80  Am.  Dec.  707;  Carpenter  v.  •  Floor  City  Nat.  Bank  ».  Wech- 

Marine  Bank,  14  Wis.  705,  note.  selberg,   46    Fed.    Rep.   647.     This 

'  Rev.  Stat.  Wis.  1878,  ^  1769.  conclusion  is  supported  by  a  very  sat- 

■  Sleeper  v.  Goodwin,  67  Wis.  677 ;  Isfactory   opinion    written    by    Mr. 

«.  c.  31  N.  W.  Rep.  835.  District  Judge  Jenkins. 


«  Rev.  Stat.  1878,  i  1873^ 
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CHAPTER    LXII. 

PARTIES    TO    PROCEEDINGS    BY    CREDITORS    AGAINST   STOCK- 
HOLDERS. 


Art.   I. 
II. 

III. 


Creditors   as  Parties   Plaintiff.     §§  3481-3489. 
Shareholders  as  Parties  Defendant.     g§  3492- 

3505. 
The  Corporation  as  a  Party  Defendant.    §§  3509- 

3515. 


Article  I.    Creditors  as  Parties  Plaintiff. 


Section 

3481.  Two  theories  as  to  the  scope  of 

equitable  relief. 

3482.  Reconciling  these  theories. 

8483.  Theory  that  suit  in  equity  must 

be  on  behalf  of  all  creditors. 

8484.  '^ther  creditors  let  in  because 

entitled  to  share  ratably. 

8485.  Amending  bill  or  petition  so  as  to 

make  it  the  suit  of  all  creditors. 


Skction 

3486.  When  not  necessary  to  join  all 

creditors. 

3487.  Equity  rule  embodied    in  the 

codes  of  procedure. 
8488.  Dormant   partners:    cestui  qus 

trust. 
3489.  Creditors  proceed  separately  at 

law. 


§  3481.  Two  Theories  as  to  the  Scope  of  Eqnl  table  Relief. 

As  to  the  nature  of  the  proceeding  and  the  scope  of  tlie  relief, 
there  are  two  theories.  One  is,  that  the  creditor  must  bring  his 
action,  not  only  in  his  own  behalf,  but  also  in  behalf  of  all  other 
creditors  who  may  choose  to  join,  and  not  only  against  the  cor- 
poration, but  also  against  all  the  stockholders  whom  it  is  practi- 
cable to  serve  with  process;  to  the  end  that,  so  far  as  practicable, 
all  the  debts  may  be  satisfied  and  equality  preserved  among  the 
creditors,  and  all  the  stockholders  assessed  and  the  burdens 
equalized  among  them.^    The  other  theory  is,  that  the  cred- 


1  The  cases  of  Adler  v.  Milwaukee 
Ac.  Oo.,  13  Wis.  67 ;  Coleman  v.  White, 
14  Wis.  700?  9.  c.  80  Am.  Dec.  797; 
Griffith  V.  Mangam,   73  N.  Y.  611; 
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Morgan  v.  New  York  Ac  R.  Co.,  10 
Paige  (N.  Y.),  290;  «.  c.  40  Am.  Dec. 
244 ;  and  Mann  v.  Pentz,  S  N.  Y.  415,  — 
are  types  of  this  theory. 


PARTIES    TO    PROCEEDINGS.      [3  Thomp.  Ooip.  §  3^1. 

iter  who  has  exhausted  his  remedy  at  law  and  who  seeks  the 
aid  of  equity,  is  not  bound  to  proceed  in  behalf  of  other  cred- 
itors and  to  shake  the  tree  in  order  that  they  may  come  in  and 
help  him  pick  up  the  fruit,  and  that  he  has  nothing  to  do  with 
adjusting  the  equities  among  the  stockholders;  but  that,  hav- 
ing  exhausted  his  remedies  at  law,  he  is  entitled  to  the  aid  of 
equity  to  discover  and  subject  to  the  payment  of  his  debt  any 
assets  of  the  corporation  wherever  he  can  find  them,  whether 
in  the  possession  of  a  stockholder  or  elsewhere.^    This  theory 
applies  where  the  assets  intended  to  be  subjected  by  the  cred- 
itor consist  of  what  is  due  by  the  stockholder  to  the  corporation 
in  respect  of  his  shares.'    In  such  cases  it  is  held  that  the 
complainant  is  under  no  obligation  to  make  all   the  stock- 
holders defendants  in  his  bill;  but  the  stockholders  against 
whom    he  does  proceed   may  secure   protection  against  an 
unequal  assessment,  if  so  minded.     They  may,  it  has  been 
saidy  move  for  a  receiver,  or  file  a  cross-bill,  and  thereby  obtain 
a  discovery  of  the  other  stockholders,  and  have  them  brought 
in,  and  enforce  contribution  against  all  who  have  not  paid 
their  subscriptions.'    This  doctrine  has  been  recently  assented 
to  by  the  Supreme  Court  of  Illinois;  yet,  as  that  court  points 
out,  it  is  impossible  for  defending  stockholders  to  file  such  a 
cross-bill  and  secure  a  contribution  in  the  case  of  a  foreign 
corporation,  because  no  account  can  be  taken  of  its  indebted- 
ness, and  no  decree  can  be  rendered  winding  up  its  affairs  and 
apportioning  its  delinquent  stockholders  who  are  solvent,  for 
the  mere  reason  that  it  is  beyond  the  jurisdiction  of  the  court. 
The  conclusion  is,  that  in  such  a  case  the  equitable  adminis- 
tration must  be  had  within  the  State  creating  the  corporation, 


'  A  typ*  of  this  doctrine  \b  found 
in  the  cases  of  Hatch  v,  Dana,  101 
17.  8.  206;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  (U.  S.)  8S0 ;  Bartlett  v.  Drew, 
67  N.  Y.  587;  Pierce  v.  Milwaukee 
Oonstroction  Ck>.,  88  Wis.  253 ;  M^rsh 
«.  Burroughs,  1  Woods  (U.  S.),  408; 
HicUing  v.  Wilson,  104  HI.  54. 

*  Cases  last  cited. 


*  Hatch  V.  Dana,  101  XJ.  8.  205, 
214,  opinion  of  the  court  by  Mr.  Jus- 
tice Strong,  recognized  in  Toung  v. 
Farwell,  139  HI.  826, 332.  In  Briggs  v. 
Penniman,  8  Cow.  (N.  Y.)  387 ;  s.  e.  18 
Am.  Dec  454,  it  is  suggested  by  Wood- 
worth,  J.,  that  those  creditors  who  are 
also  stockholders  should  seek  a  ratabU 
dutribution  by  filing  a  cross-bill. 
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and  tbat  a  bill  in  equity  will  not  lie  against  separate  stoc 
holders  domiciled  in  another  State.' 

g  3482.  BeconclUnp  These  Theories.  —  It  seems  difficult, 
first  blush,  to  reconcile  these  two  opposing  theories,  which  ^ 
find  often  expressed  in  the  decisions  of  the  same  court;*  b 
although  many  of  these  decisions  are  unquestionably  irreco 
cilable,  yet  many — perhaps  most — others  can  be  reconciled 
a  little  attention  is  given  to  the  governing  principle.  Th 
principle  is,  that  it  is  only  where  the  circumstances  are  su 
that  an  equitable  distribution  for  the  benefit  of  all  mutt 
made,  as  where  an  executor  pleads  want  of  sufficient  aaaeta,  ik 
the  rule  applies  requiring  all  parties  having  a  claim  on  t 
common  fund  to  join,  as  plaintiffs,  either  in  person  or  by  re 
resentiition.  In  other  words,  a  court  of  equity  will  not  alh 
a  single  creditor  to  proceed  where  it  appears:  1.  That  the 
are  other  creditors;  and  2.  That  there  is  not  enough  for  ; 
■ — in  other  words,  that  the  particular  creditor  is  endeavorii 
to  use  a  court  of  equity  as  the  instrument  of  getting  an  s 
vantage  over  other  creditors  who  stand  equal  with  him  in  rigl 
With  this  principle  in  view,  it  must  be  concluded  that  a  b 
is  not  demurrable,  or  that  a  complainant  will  not  be  put  o 
of  court  at  any  stage  of  the  proceeding,  unless  it  appears  n 
only  that  there  are  other  creditors  standing  equal  with  hi 
in  right,  but  that  there  is  not  enough  for  all,  and  that  t 
granting  of  the  relief  which  he  seeks  will  take  from  the 
some  portion  of  their  ratable  share  of  the  assets  of  the  coi 
mon  debtor,  A  further  consideration  is,  that  although  a  si 
gle  creditor  may  proceed  alone  without  mentioning  oth 
creditors  or  proceeding  in  their  behalf,  yet  this  will  not  pi 
vent  them  from  coming  in  and  being  made  co-plaintiffs  < 

■  Young  V.  Farwell,  139  m.  326;  Draw, 67 N. T. 587 ;  andAdlerv.K 
(.  t.  28  N.  E.  Rep.  846 ;  bffinning  t.  e.  wankee  Patent  Brick  Oo.,  13  Wis. 
35  111.  App.  469,  with  Pierce  v.  Milwaukee  Cooatr 

■  For  iDBtance,  compare  Hatch  v.  tion  Co.,  38  V/ie.  263.  Similar  i 
Dana,  101  U.  8.  206,  with  Handle;  crepanciea  on  this  queaiion  can 
«.  Stall,  187  n.  8.  366;  and  Mann  v.  traced  in  th«  decisiona  of  many  otl 
Pents,  S  N.  Y.  416,  with  Bartlett  «.  courts. 
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their  own  petition;  and  unless  they  have  been  guilty  of  laches, 
it  is  believed  that  there  is  no  principle  which  will  keep  them 
out.  These  views  are  supported  by  the  observations  of  Mr. 
Justice  Lord,  of  the  Supreme  Court  of  Oregon,  in  a  case  where 
the  subject  underwent  careful  consideration:  ''When  the 
object  of  the  bill  is  to  settle  or  wind  up  the  affairs  of  the  cor- 
poration which  is  insolvent,  and  it  becomes  necessary  to 
ascertain  the  whole  amount  of  the  indebtedness,  and  to  whom 
due,  and  also  who  are  liable  to  contribute  upon  their  unpaid 
stock  subscriptions,  the  necessity  of  bringing  the  suit  in  the 
name  and  for  the  benefit  of  all  the  creditors  of  the  corpora- 
tion, and  against  all  the  stockholders  found  within  the  juris- 
diction, is  conceded.  But  when  the  bill  is  not  brought  for 
that  purpose,  although  in  the  form  of  an  ordinary  creditor's 
bill,  as  the  case  here,  but  seeks  solely  to  obtain  the  payment 
of  the  plaintiff's  judgment,  and  it  does  not  appear  by  the  bill, 
or  otherwise,  that  there  are  any  other  creditors  who  wish  to 
be  made  parties,  a  judgment  creditor  who  has  exhausted  his 
legal  remedy  ought  not  to  be  stayed  in  his  suit  to  pursue  any 
equitable  interest  or  demand  of  his  debtor,  in  the  absence  of 
any  showing  by  them  objecting  that  there  are  any  other  cred- 
itors." * 

§  3483.  Theory  That  Suit  in  Equity  Most  be  on  Behalf 
of  all  Creditors.  —  The  general  rule  is,  that  a  creditor  who  pro- 
ceeds in  chancery  to  subject  the  liability  of  the  shareholders 
of  an  insolvent  corporation  must  bring  his  bill  on  behalf  of 
all  other  creditors,  who  may  come  in  and  establish  their 
debts  according  to  the  course  of  a  court  of  chancery. 
Whilst  liens  and  legal  priorities  are  preserved,  he  does  not 
obtain  a  preference  over  other  creditors  by  the  filing  of  such 
a  bill,  but  the  property  of  the  corporation,  or  the  sums  due 
from  other  shareholders  in  respect  to  their  individual  lia- 
bility, are  sequestered  for  the  ratable  benefit  of  all  the  cred- 
itors.*    Under  any  theory,  whenever  the  creditor  proceeds  in 

'  Bnindage    «•    Monamental   Ac      10  Paige  (N.  T.),  290;  a.  e.  40  Am. 

Mining  Co.,  12  Or.  S22,  825.  Dec.  244 ;  Mann  v.  Pentz,  8  N.  Y.  416 ; 

'  Morgan  v.  New  York  Ac  R.  Oo.,     Masters  v.  Rossie  Lead  Mining  Go.,  2 
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right  of  the  corporation,  —  that  is  to  say,  whenever  the  equi- 
table assets  which  he  seeks  to  reach  and  subject  are  assets  of 
the  corporation,  this  form  of  procedure  is  always  permis- 
sible, even  where  there  may  be  a  separate  statutory  remedy 
at  law  by  a  direct  action.^ 

§  3484.  Other  Creditors  Let  In  because  Entitled  to  Share 
Ratably. — This  does  not  mean  that  the  creditor  who  files  the 
bill  is  under  any  obligation  to  look  up  all  the  widely  scattered 
creditors  of  the  corporation,  and  get  their  consent  to  the  filing 
of  the  bill,  or  notify  them  to  join  him  in  it.*  It  has  long  been 
settled  that  a  judgment  creditor  who  has  exhausted  his  legal 
remedy  by  an  execution  returned  nulla  bona  may  alone,  or 
with  other  judgment  creditors,  file  a  bill  against  persons 
holding  property  of  the  debtor,  which,  on  account  of  fraud  or 
the  existence  of  a  trust,  cannot  be  reached  by  execution.' 
"Where  a  case  exists  in  which  a  fund  can  only  be  divided 
satisfactorily  among  a  certain  class  of  persons,  it  is  necessary 
to  frame  the  decree  in  such  a  manner  that  all  these  persons 
may  be  brought  in  for  their  distributive  shares;  but  even 
then  the  bill  may  often  be  filed  by  any  one  of  them  on  his 


Sandf .  Oh.  (N.  Y.)  301 ;  Ooleman  v. 
White,  14  Wis.  700 ;  «.  c.  80  Am.  Dec. 
797;  Crease  v.  Babcock,  10  Met. 
(Mass.)  625;  Grew  v.  Breed,  10  Met. 
(Mass.)  569;  Carpenter  v.  Marine 
Bank,  14  Wis.  705,  note ;  Umsted  v. 
BuBkirk,  17  Ohio  St.  113, 118;  First 
Nat.  Bank  v.  Hingham  Man.  Co.,  127 
Mass.  563;  Pope  v,  Leonard,  115 
Mass.  286  (conforming  to  a  stat- 
ute); Handley  v.  Stutz,  137  U.  S. 
366;  Sheriff  v.  Oil  Co.,  7  Phiia.  (Pa.) 
4 ;  Harper  v.  Union  Man.  Co.,  100 
111.  225;  Moore  v.  Beynolds,  109 
Mass.  473;  Bickley  v.  Schlag,  46 
N.  J.  Eq.  533 ;  $.  c.  20  Atl.  Rep.  250 ; 
Von  Giahn  v.  Harris,  73  N.  C.  323 ; 
Von  Glahn  v.  Lattimer,  78  N.  0. 
333 ;  Von  Glahn  v,  De  Eossett,  76 
N.  0.  292. 
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1  Baines  v.  Babcock,  95  Oal.  581 ; 
i.  c.  29  Am.  St.  Rep.  158. 

*  This  language,  which  ifl  adopted 
from  the  author's  former  work  on 
stockholders  (Thomp.  Stockh.,§  351), 
is  quoted  with  approval  in  Thompson 
V.  Reno  Savings  Bank,  19  Key.  103 ; 
9.  c.  3  Am.  St.  Rep.  797,  805. 

•  Marsh  v.  Burroughs,  1  Woods 
(U,  S.)i  467,  per  Mr.  Justice  Bradley; 
citing  to  this  point,  McDermutt  v. 
Strong,  4  Johns.  Oh.  (N.  Y.)  687; 
Spader  v,  Davis,  5  Johns.  Oh.  (N.  Y.) 
280 ;  Lentilhon  v.  Moffat,  1  Edw.  Ch. 
(N.  Y.)  451 ;  Dix  v.  Briggs,  9  Paige 
(N.  Y.),  595;  Storm  v.  Waddell,  2 
Sandf.  Oh.  (N.  Y.)  494;  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  (U.  S.)  380; 
Dunphy  v.  Kleinsmith,  11  Wall. 
(U.S.)  610. 
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own  behalf.  It  is  only  when  it  appears  to  the  court,  by  the 
subsequent  pleadings  or  otherwise,  that  a  distribution  must 
be  made  (as  where  an  executor  pleads  want  of  sufficient 
assets),  that  a  decree  will  be  made  for  the  benefit  of  all.  In 
this  case,^  what  law  compels  an  equal  distribution  of  the  fund 
sought  to  be  reached  amongst  all  the  creditors?  The  assets 
in  the  hands  of  the  assignee  are  subjected  to  such  law,  because 
they  have  been  granted  to  him  in  trust  for  all  creditors 
equally.  But  it  is  conceded  that  the  unpaid  capital  stock  is 
not  subject  to  the  assignment.  If  subjected  to  the  demands 
of  the  complainants  or  judgment  creditors,  it  will  be  exon- 
erated pro  tonto  from  all  further  demands/'^  The  meaning  is 
that  two  or  more  creditors  may  join  as  plaintiffs,  but  that 
their  joining  is  not  compulsory,  though  they  must  proceed 
for  themselves  and  all  others  who  may  choose  to  come  in  and 
share  with  them  the  costs  of  the  litigation.'  A  prayer  for 
fdUf  that  the  defendants  be  ordered  *^  to  pay  to  the  plaintiffs, 
and  to  such  other  creditors  as  may  become  parties  to  the  bill," 
the  amounts  due  them,  is  not  repugnant  to  a  bill  so  framed, 
though  those  creditors  only  who  become  parties  reap  all  the 
benefits  of  the  proceeding.^  This  is  no  more  than  an  appli- 
cation  of  a  well-known  rule  of  chancery  procedure,  by  which, 
where  tliere  are  numerous  parties  belonging  to  a  class,  and 
possessing  a  common  right  of  action,  they  may  prosecute 
their  action  hy  representatiouy  that  is,  by  one  or  more  of  them 
actually  proceeding   as  plaintiffs.*    If  a  bill  is  brought  in 


'  The  creditors  in  this  bill  were  '  Marsh  v.  Burronghs,  1  Woods 

pfroceeding   under   a   bank    charter  (U.  S.),  463, 467,  |>er  Mr.  Justice  Brad- 

limilar  to  that  before  the  Supreme  ley. 

Court  of  the  United  States  in  Pollard  '  Semmes  v,  Mott,  27  Ga.  92  -  Hick- 

V.  Bailey,  20  Wall.  (U.  S.)  620,  which  ling  v.  Wilson,  104  111.  54. 
provided  that  the  persons  and  prop-  *  First    Nat.    Bank    v.  Hingham 

erty  of  the  stockholders  should  at  all  Man.  Co.,  127  Mass.  563. 
times  be  liable,  pledged,  and  bound  *  The  rule  is  clearly  explained  by 

for  the  redemption  of  the  bills  and  Chancellor  Walworth  in   Uallett  v. 

notes  at  any  time  issued,  in  propor-  Haliett,  2  Paige  (N.  Y.),  15,  19.    Bee, 

Uon  to  the  number  of  shares  that  also,  McKenzie  v.  L'Amoureuz,  11 

each  individual  and  corporation  might  Barb.  (N.  Y.)  516. 
hold  and  possess. 
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behalf  of  the  plaintiff  and  such  others  having  a  like  intet 
as  may  come  in  to  aid  him  in  prosecuting  the  suit,  and 
others  come  in,  the  plaintiff  has  control  of  the  suit  for  h 
self  alone;  though,  in  order  to  obtain  equitable  relief, 
must  show  that  he  himself  is  entitled  to  it> 

g  3485.  Amending  Bill  or  Petition,  so  as  to  Make  It 
Salt  of  All  Creditors.  —  It  is  said  in  an  authoritative  W' 
on  chancery  practice  that  "the  court  will  generally,  at 
hearing,  allow  a  bill,  which  has  originally  been  filed 
one  individual  of  a  numerous  class  in  his  own  right,  to 
amended,  so  as  to  make  such  individual  sue  on  behalf 
himself  and  the  rest  of  the  class."  '  Such  an  amendment '. 
been  upheld  vhen  made  immediately  before  the  trial  or  bf 
ing,  where  the  court,  by  its  decree,  allowed  the  remain 
creditors  a  reasonable  time  —  thirty  days  from  the  entrj 
the  decree  —  within  which  to  prove  their  claims,  and  ah 
with  the  plaintiff  in  the  distribution  of  the  trust  fund.*  > 
in  such  a  case,  is  notice  to  the  other  creditors  neceasa 
Where  new  parties  plaintiff  join,  and  other  stockholders 
brought  in,  pending  the  hearing  before  the  master,  it  is 
necessnry  that  the  pleadings  should  be  formally  amended 
as  to  join  issue  as  to  the  additional  parties.* 

g  3486.  When  not  Necessary  to  Join  All  Creditors.  — ' 

several  jurisdictions,  under  particular  statutes,  the  i 
obtains  that  the  creditor,  having  exhausted  his  remedy 
law,  may  proceed  in  equity  to  enforce  the  unpaid  subsc 
tions  of  the  stockholders,  without  joining  all  o/  the  creditora  m 


*  Hubbell    «.    Warren,    8    Allen  Nev.  lOS;  «.  e.  8  Am.  Bt.  Rep. 

(Uau.),  17S.  805. 

»  lDan.Oh.Prac.e45;citingLloyd  *  Jbid. 

p.  Lo&ring,  0  Vee.  773.     See,  also,  *  Bailey  v.  Pittaborgh  Coal  R. 

Millii^a  0.  Mitchell,  1  M;1.  i.  0. 4S3;  189  Pa.  St.  213;  t.  c  21  Atl.  Bep 

Gwatrein  t.  Campbell,  I  Jur.  (m.  e.)  That   an    amendmerd   joining    o 

131 ;  Reeio  River  &c.  Co.  ».  Atwell,  creditow  ia  allowable,  see  Aultm 

L.  B.  7  Eq.  347.  Appeal,  98  Pa.  St.  605. 

■  IhotupsoQ  V.  Reno  Bav.  Bank,  ifl  i 
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o/  the  MtoekJiolders}  Under  a  statute  of  Minnesota,'  a  creditor 
of  a  corporation  of  tbe  class  therein  provided  for  may  sue  the 
corporation  for  the  debt,  and  join,  as  defendants,  one  or  more 
of  the  stockholders  to  enforce  their  individual  liability;  and 
all  tbe  creditors  of  the  corporation  need  not  be  joined,  nor  all 
the  stockholders  subject,  to  individual  liability.'  In  Wiscon- 
sin, where  the  suit  in  equity  is  in  the  form  of  a  creditor's 
suit,  under  a  statute  regulating  that  remedy,  it  need  not  be 
brought  on  behalf  of  all  creditors,  nor  against  all  stock- 
holders;^ but  where  the  suit  is  brought  under  the  statute 
relating  to  proceedings  against  corporations,  for  all  creditors 
and  against  all  shareholders,*  a  separate  creditor's  suit  will  be 
enjoined.* 

§  9487.  Xigoity  Bnle  Embodied  in  the  Codes  of  Procedure. 

Some  of  the  codes  of  procedure'  embody  the  foregoing  rule 
of  equity  procedure,  requiring  all  who  have  a  common  inter- 
est to  join  when  that  is  practicable,  but  where  it  is  not  prac- 
ticable, allowing  one  or  more  to  proceed  for  the  others  by 
representation.'  Under  such  a  statutory  provision,  a  com- 
plaint is  not  demurrable  for  defect  of  parties  where  the  plain- 
tiff sues  for  all  other  creditors,  or  where  he  fails  to  bring  in 
stockholders  whose  names  are  not  known.* 


^  Appeal  of  Oomell,  114  Pa.  St. 
15S;  $,  e.  6  AtL  Rep.  258,  under  Penn. 
Act  of  1836;  Bartlett  v.  Drew,  57 
N.  Y.  687;  Thompson  v.  Reno  Say. 
Bank,  19  Key.  103;  $.  c.  8  Am.  St. 
Rep.  797,  808;  Marsh  v.  Burroughs,  1 
Woods  (U.  S.),  467 ;  Brundage v.  Mon- 
umental Gold  <&c.  Min.  Co.,  12  Or.  322 
{under  a  statute  of  indiyidual  liahility ). 

*  Minn.  Gen.  Stat.,  ch.  34,  ^^  9-11. 

*  Meichants'  Bank  v*  Bailey  Man. 
Co.,  34  Minn.  323. 

*  Pierce  v.  Milwaukee  Construction 
Co.,  88  Wis.  263. 

*  Oleyeland  v.  Marine  Bank,  17 
Wis.  646;  Coleman  t>.  White,  14  Wis. 
*00;  ^.c.  80  Am.  Dec.  797;  Carpenter 
«.  Marine  Bank,  14  Wis.  706,  note. 


*  Pierce  v,  Milwaukee  Construction 
Co.,  38  Wis.  253. 

'  For  instance,  N.  C.  Code,  1883, 
i  185 ;  Gen.  Stat.  Ney.  1885,  i  36. 

*  For  comments  on  this  code  pro- 
yision,  see  Pom.  Rem.,  ^  391;  also, 
Bronson  v.  Wilmington  &c.  Life  Ins. 
Co.,  86  N.  C.  411,  414,  where  the  lan- 
guage of  Professor  Pomeroy  is  quoted 
with  approyal. 

'  Bronson  v.  Wilmington  <Scc.  Life 
Ins.  Co.,  86  N.C.  411;  Glenn  v.  Farm- 
ers' Bank,  72  N.  C.  626.  Such  aa 
objection  was  made  in  Von  Glahn  v. 
De  Rosset,  81  N.  C.  467,  though  it  was 
not  passed  upon,  the  case  going  off  on 
another  question. 
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%  3488.   Dormant   Partners  —  Oestol  que  Trust.  —  If 

eomplaioant  is  a  partuerabip,  it  is  not  necessarj  to 
dormant  partners  in  the  bill,  but  it  will  be  safficient  if 
bill  ia  filed  by  the  partner  in  whose  name  the  baainess 
carried  on.  A  decree  under  such  a  bill  will  conclude 
dormant  partners  as  fully  as  though  they  had  been  joine' 
complainants.*  Nor  need  a  trustee  in  whom  the  legal  ■■ 
to  a  debt  or  cboae  in  action  Tests  join  his  eettui  que  inu 
«  co-plaintiff.* 

I  S489.  Oredltora  Proceed  Separately  at  tiaw.  —  The  I 

ing  contrast  between  the  legal  and  equitable  mode  of  pro 
ure  against  atockbolders  by  creditors  of  the  corporatioi 
suggested  by  what  has  preceded.  The  creditors  have  no  j 
right  of  action  at  law,  and,  in  the  absence  of  a  statute  chi 
ing  the  general  rule,  cannot  sue  jointly  in  that  forum, 
each  must  sue  for  himself.  To  throw  the  legal  and  equit 
modes  of  procedure  into  immediate  contrast,  let  us  turn  to 
State  of  New  York,  where  the  legal  method  generally  obti 
in  enforcing  the  superadded  individual  liability  of  stockh 
ers,*  but  where  the  equitable  method  exclusively  obtaiot 
•eqaesterjng  for  creditors  what  remains  unpaid  by  the  sb 
holders  in  respect  of  their  share  subscriptions.*  In  the  for 
case  each  stockholder  sues  alone,  and  it  is  not  necessary 
him  to  proceed  in  behalf  of  himself  and  other  creditors.* 

)  Bank  ol  St.  Mary's  e.  St.  John,  it  Tested  in  thoae  who  were  bill! 

S6  Ala.  666,  621.    Oomp&re  Lloyd  v.  era  at  the  timB  when  the  dividenc 

Archbowle,  2  Taunt.  324;  Lncaa  v,  improperly  declared) ;  Creaso  *. 

I>elaaouT,lMau.&BeI.249;  Bryden  cock,  10  M«t.  (Mass.)  525;  Gn 

•.  Taylor,  2  Har.  A  J.  (Md.)  S96;  *.  e.  Breed,  10  Met.  (Maas.)  669  (hoi 

8  Am.  Dec.  654;  Mitchell  tr.  Dall,  2  it  vested  in  thoae  who  acquired 

Har.  &  Q.  (Md.)  159.  I^ol  l*C<  to  the  billa  in  the  ordi 

'  Grew  ir.  Breed,  10  Met.  (Mage.)  course  ot  buainess). 
669.    Upon  tlie  question  in  whom  the  *  AnU,  i  M69. 

right  of   sction  vested  under  early  '  Ibid. 

banking  ehartrn,  making  the   stock-  *  Woodard    v.   Holland    Medi 

holders  personaliy  liable  to  the  bill-  Co..  39  N.  Y.  St.  Rep.  411 :  t. . 

hoW(ri, —Johnston     «.  Southwestern  Rail.  A   Corp.   L.  J.  213;   16  S 

B.  Bank,  3  Btrobh.  Eq.  (S.  C.)  263;  Bupp.  128. 
Vose  V.  Grant.  15  Mass.  605  (holding 
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the  latter  case  the  creditor  must  proceed  in  equity,  not  only 
for  himself,  but  in  behalf  of  all  other  creditors  who  may 
choose  to  come  in  and  be  made  parties.^ 


Articlb  II.     Sharbholders  as  Parties  Defendant. 


&BCTION 

8492.  Two  courses  open  to  the  cred- 
itor. 

8403.  Theory  that  all  shareholders 
within  jurisdiction  are  neces- 
sary parties  to  creditor's  bill. 

8494.  Contrary  theory  that  it  is  not 
necessary  to  join  all  the  stock- 
holders. 

8496.  Stockholders  out  of  the  juris- 
diction need  not  be  joined. 

8496.  All  stockholders  proper  parties. 

8497.  Not  necessary  to  make  share- 

holders defendants  in  order 
to  secure  appointment  of  re- 
ceiver. 
8488.  Joint  action  by  a  single  creditor 
against  all  tiie  stockholders. 


SBcnoir 

8499.  Becent  theory  that  stockholders 
are  not  necessary  parties  to  a 
winding-up  bill. 

8600.  Stockholders  must  be  sued  sep- 
arately at  law. 

8501.  Except  where  they  are  liable 

as  simple  partners. 

8502.  Separate  and  joint  actions  to  en- 

force limited  and  unlimited 
liability. 
8502a.  Bules  in  particular  Jnrisdio- 
tions. 

8503.  Summoning    the    stockholder 

with  the  corporation. 

8504.  Whether  stockholder  so  sum- 

moned can  contest  the  merits. 
8605.  Where  stock  is  held  by  partnei^ 
ship  firm. 


S  84:92.  Two  Conrses  Open  to  the  Creditor.  —  In  such 
cases  as  those  contemplated  in  the  preceding  article,  two 
courses  are  open  to  the  creditor.  The  first  is,  to  make  the 
stockholderB  parties  defendant  in  hi$  creditor's  suit,  to  pro- 
cure an  order  of  the  court  in  that  suit,  assessing  them  to  raise 
funds  for  the  payment  of  his  debt,  and  to  enforce  the  order 
against  them  by  the  usual  process  of  the  court.^  The  other  is 
the  course  suggested  by  a  preceding  section,'  to  bring  the  suit 
en  behalf  of  aU  the  creditors,  to  procure  the  appointment  of  a 
receiver,  to  have  an  account  taken  and  stated,  and  an  assess* 
ment  upon  all  the  shareholders  ordered,  and  to  enforce  that 
assessment  by  supplementary  actions  brought  by  the  receiver 


1  Mann  «.  Pents,  8  N.  T.  415. 

'  This  was  the  coarse  pursued  and 
sanctioned  in  the  foUowing,  among 
other,  cases:  Adler  v.  Milwaukee 
Patent  Brick  Man.  Oo.,  13  Wis.  eS; 
Ogilvie  «.  Knox  Ins.  Oo.,  22  How. 


(XT.  8.)  880;  Hatch  «.  Dana,  101 U.  8. 
205 ;  Ballin  v.  Loeb,  78  Wis.  404 ;  a.  e. 
47  N.  W.  Rep.  616;  10  L.  B.  A.  742 
(under  a  statute). 
•  AnU,  i  8481. 
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wherever  the  shareholders  may  he  found.'  Where  the  lat 
course  is  taken,  no  objection  is  perceived  to  mingling  the  t 
tinds  of  procedure  so  far  as  to  make  such  stockholders  as  n: 
be  found  within  the  jurisdiction  parties  defendant,  and 
rendering  decrees  against  them  in  peraonam,  without  requiri 
the  receiver  to  bring  separate  actions  at  law  against  them, 
which  practice  is  sanctioned  by  the  decisions  first  above  cit 
This  would  leave  him  free  to  bring  actions  at  law  against  sv 
stockholders  as  might  reside  in  other  jurisdictions,  as  t 
done  in  the  Glenn  cases. 

g  3493.  TheoTT  tbat  All  Sbaretaoldera  within  Jurisd 
tlon  are  Neceaaarr  Parties  to  Creditors'  Bill. — Accordi 
to  a  widely  prevailing  theory,  a  creditors'  bill,  such  as 
are  considering,  brought  in  behalf  of  all  creditors,  when 
the  court  undertakes  to  adjust  the  equities,  and*  do  justice 
all,  must  be  brought  against  all  the  shareholders,  unless  so 
valid  excuse  is  shown  for  not  bringing  them  in.*  This  m 
necessarily  be  so,  unless  it  is  conceded  that  the  sharebold 
may  be  bound  by  representation  through  the  corporatio 
otherwise,  the  main  object  of  assorting  the  jurisdiction 

*  Tliis  remedy  is  au^eated  b?  the  Wis.   645;  tTnuted   v.  Bnskirk. 

Olenn  caaee,  otUn  ri:i f erred  U>  in  thia  Otiio  St.  113,  118;  Griffith  v.  H 

title,  where  the  liquidator  of  the  com-  gam,  73  N.  Y.  611;  Morgan  v.  I 

fianj  vas  w,  trustee,  substituted  hy  a  York  Ac.  K,  Co.,  10  Paige  (N. 

SUte  court  in  Virginia  in  the  place  of  290 ;  i.  e.  40  Am.  Dec.  244 ;  Welti 

other  trustees  appointed  by  the  in-  ton  v.  Continental  Const.  &c.  Co.. 

solvent    corporation   in   a  voluntary  Hun  (N.  Y.),  408;  (.  c.  24  N.  Y. 

deed  of  trust  made  by  it  for  the  ben-  Bep.  678;  5  N.  Y.  Bupp.  587;  Cur 

efit  of   its  creditors.    See  Glenn  f.  v.  Bradner,  27  111.  App.  682;  Terr; 

Uggett,  135  U.  S.  533;  Hawking  v.  Martin,  10  8.  C.  263;  Von  Glahr 

Glenn,  131  U.  S.  319,  and  numerous  Harris,  73  N.  C.  323 ;  followed  in  1 

cases  there  referred  to  in  the  brief,  Glahn  v.  Lattimer,  73  N.  C.  333;  J 

'  Hadleye.  Russell,  40  N.  H.  109;  in  Von  Glahn  u.  DeRoesctt,  76  N. 

Erickson  v.  Keamith,  46  N.  H.  371;  2S2;    Dunston   v.  Hoptonic  Co., 

Mann  v.  Pentz,  3  K.  Y.  415 ;  Pierce  v.  Mich.  372 ;  t.  e.  47  N.  W.  Rep.  3 

Milwaukee  Construction  Co.,  38  Wis.  g    Bail.    A    Corp.    L.    J.    67; 

253;  Adler  v.  Milwaukee  Brick  Co.,  Am.  &  Eng.  Corp.  Cas.  475;  Frit 

13  Wis.  67;  Coleman  v.  White,   14  «.  Powers,  93  Ala.  114;  a.  e.  9  Son 

Wis.  700;  ».c.  80  Am.  Dec.  797;  Car-  Rep.  392. 
penter  v.  Marine  Bank,  14  Wis.  705,  ■  Pott,  i  8499. 

Dot«;  Cleveland  «.  Marine  Bank,  17 
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equity,  the  equalizing  of  the  burden  of  the  shareholders  and 
the  preventing  of  the  multiplicity  of  suits,  would  be  defeated.^ 
Under  such  a  bill  an  account  will  be  taken  of  the  debts  and 
assets  of  the  corporation,  of  the  amount  of  capital  not  paid 
in,  and  of  the  amount  due  from  each  shareholder.'  Another 
theory  is,  that,  as  a  party  cannot  be  concluded  in  respect  of 
his  rights  in  a  proceeding  to  which  he  is  not  a  party,  such  not 
being  due  process  of  law,  a  stockholder  is  of  right  entitled  to 
be  joined  in  an  action  brought  for  the  establishment  of  rights 
which  are  to  be  enforced  against  him.'  But,  as  we  have 
already  s6en,  the  prevailing  view  is,  that  he  is  present  in  the 
person  of  the  corporation  by  representation,  and  is,  therefore, 
not  entitled  to  be  specially  made  a  party.*  But  on  no  theory 
can  his  rights  be  finally  disposed  of  in  his  absence.  Although, 
the  court,  without  making  him  a  party,  order  that  the  cor- 
poration be  wound  up,  and  that  the  stockholders  be  assessed 
in  a  certain  amount,  and  appoint  a  receiver  to  collect  the 
assessments,  yet  when  it  comes  to  enforcing  this  order  against 
the  individual  stockholder,  he  is,  of  course,  entitled  to  show 
that  he  is  no  stockholder,  and  that  he  has  paid  in  full,  or  that 
he  has  a  valid  and  sufficient  off-set,  or  that  he  is  otherwise 
not  amenable  to  the  order;  and  for  this  purpose  he  is  enti« 
tied  to  his  ''day  in  court/''    It  has  been  held  that  an  omis- 


^  Ante,  i  84S2. 

'  Mann  v.  Pentx»  8  K.  T.  415,  and 
other  cases  above  cited.  On  the  ques- 
tion whether  it  is  necessary  to  sue  all 
the  stockholders,  see  a  learned  note 
in  15  Am.  &  £ng.  Corp.  Gas.  5S5.  In 
Pennsylyania  it  is  said  that  in  cases 
arising  under  the  Manufacturing  Act 
of  1S49,  a  creditor  intending  to  hold 
the  stockholders  of  a  company  for  its 
debts  must  join  them,  or  a  portion  of 
themt  in  his  action  against  the  com- 
pany. Mansfield  Ac,  Works  v,  Will- 
ooz,  52  Pa.  St.  877.  But  why  a  portion 
of  them,  if  they  are  all  within  the 
jnrisdiction  and  accessible?  In  Louis- 
iana the  stockholders,  through  reiid' 


ing  (n  different  parisTies,  may  be  sued 
for  contributions  before  tiie  court 
liquidating  the  bank.  Stark  v.  Burke, 
5  La.  Ann.  740. 

'  See,  for  instance,  Lamar  Ins.  Co. 
V.  Gulick,  102  m.  41 ;  as  explained  in 
Great  Western  Tel.  Co.  v.  Gray,  122 
HI.  630.  Compare  Bergen  v.  Porpoise 
Fishing  Co.,  42  N.  J.  £q.  397;  «.  c. 
8  Atl.  Bep.  523. 

«  Ante,  ii  3392,  8395 ;  post,  i  8499. 

*  An  assessment  made  by  a  re- 
ceiver pursuant  to  an  ex  parte  order  of 
the  court  is  not  conclusive  upon  a 
stockholder,  but  may  be  questioned 
by  him  in  an  action  to  recover  it. 
Cuykendall  v.  Cornmg,  88  N.  Y.  129. 
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sion,  in  a  judgment  creditor's  bill  against  a  part  of  the 
stockholders  in  a  corporation,  to  make  all  the  stockholders 
parties,  is  not  excused  hj  a  general  allegation  that  some  of  the 
stockholders  were  inaolvent,  minare^  and  non-residentey  as  such 
allegation  does  not  show  that  all  were  made  parties  who 
should  contribute  to  the  payment  of  the  corporate  debts.^ 

§  3494.  Contrary  Theory  that  It  Is  not  Necessary  to  Join 
All  the  Stockholders. — As  already  indicated,^  there  is  a  con- 
trary theory  that,  in  a  creditor's  bill  by  the  judgment  cred- 
itor of  a  corporation  to  subject  what  may  be  due  to  the 
corporation  from  the  stockholder  in  respect  of  his  shares,  it 
is  not  necessary  to  join  all  the  stockholders  to  the  end  that 
there  may  be  a  ratable  contribution  among  them  all,  but  that 
if  the  stockholder  or  stockholders  against  whom  the  creditor 
does  proceed,  seeks  contribution  from  those  who  are  not  joined, 
he  must  do  it  at  his  own  expense,  and  cannot  compel  a  cred- 
itor to  undergo  that  expense.'  This  rule  is  often  stated  in  the 
double  proposition  that  in  such  a  case  it  is  neither  necessary 
to  proceed  in  behalf  of  all  the  creditors  nor  against  all  the 
stockholders.^  The  great  reputation  of  the  late  Justice  Brad- 
ley has  made  a  decision  of  his  at  circuit  a  leading  case  on  this 
point.*  Cases  are  sometimes  cited  in  affirmance  of  this  prin- 
ciple, which  really  rest  on  the  provisions  of  statutes.*    It  has 


^  Dunston  v.  Hoptonic  Co.,  83 
Mich.  872;  $.  e.  47  N.  W.  Rep.  822; 
9  Rail.  &  Corp.  L.  J.  67;  81 
Am.  &  Eng.  Corp.  Cas.  476. 

>  AnU,  i  8486. 

*  Thompson  v.  Reno  Say.  Bank,  19 
Nev.  108;  «.  e.  8  Am.  St.  Rep.  797, 
808;  Hatch  t.  Dana,  101  U.  8.  205, 
210;  Ogilvie  v.  Knox  Ins.  Co.,  22 
How.  (U.  S.)  880;  Cornell's  Appeal, 
114  Pa.  St.  153;  Baines  v.  Babcock, 
95  Cal.  581;  «.  e.  29  Am.  St.  Rep. 
158;  80  Pac.  Rep.  776;  Baines  v. 
Story  (Cal.),  30  Pac.  Rep.  777. 

*  AnU,  ^  8481. 

*  Marsh  v.  Burroughs,  1  Woods 
<U.  S.),  468,  468   (1871).    Compare 
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Pollard  V.  Bailey,  20  Wall.  (U.  8.) 
620. 

*  See,  for  instance,  Chandler  v. 
Brown,  77  HL  838,  which  was  fol* 
lowed  in  Lamar  Ins.  Co.  v.  Gnlick, 
102  m.  41,  and  explained  and  lunited 
in  Great  Western  Tel.  Co.  v.  Gray, 
122  m.  680.  A  case  in  New  York, 
which  is  sometimes  cited  in  affirm- 
ance of  the  same  principle,  merely 
held  that  where  the  charter  of  a  pri- 
vate corporation  provided  that  all  its 
stockholders  should  be  jointly  and 
severally  liable,  to  the  nominal 
amount  of  their  stock,  for  all  its 
debts,  and  that  a  creditor,  whose 
demand  has  been  presented  to  the 
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been  held  that  the  peratmal  liability  of  direetorSf  under  a  stat- 
ute, for  assenting  to  the  contractiDg  of  debts  beyond  the 
amount  of  the  capital  stock,  is  individual  and  several,  and 
one  may  be  sued  in  equity  without  seeking  out  the  others.^ 

§  349ff.  Steckholden  out  of  the  Jaiisdictlon  Need  not  be 
JToined. — Under  any  of  the  foregoing  theories,  stockholders 
residing  out  of  the  jurisdiction  need  not,  because  they  cannotf 
be  joined.  In  the  celebrated  case  of  Wood  v.  Dummer,'  the 
head-note  states  that  it  was  decided  that  a  bill  in  equity  to 
charge  shareholders  on  account  of  a  dividend  of  the  capital 
stock  of  the  company  improperly  received  by  them,  might  be 
maintained  by  aoms  of  the  creditors  against  some  of  the  share- 
holders, the  impossibility  of  bringing  all  before  the  court  being 
sufficient  to  dispense  with  the  ordinary  rule  of  making  all 
parties  in  interest  parties  to  the  proceeding.  But  it  does  not 
appear  from  the  report  that  any  question  was  made  as  to  a  defect 
of  parties;  and,  besides,  the  decree  of  the  court  was  so  framed 
as  to  save  the  rights  both  of  the  stockholders  before  the  court 
and  of  the  absent  creditors.  In  New  Hampshire  the  question 
was  presented  in  a  manner  which  received  mature  considera- 
tion. Some  of  the  stockholders  of  a  New  Hampshire  corpo- 
ration resided  in  Massachusetts.  The  plaintiff  had  proceeded 
against  them  there  and  failed,  on  the  ground,  it  would  seem, 
that  they  were  denied  the  privilege  of  enforcing  against  the 
inhabitants  of  another  State  the  special  provisions  of  the  laws 
of  New  Hampshire.'  He  then  filed  a  bill  in  New  Hampshire 
against  all  the  shareholders;  but  many  of  them,  residents  of 


proper  officeTS  of  the  corporation  for     known    etockholders,    and    of    the 

payment,  and  payment  thereof  re-     amount  of  stock  held  hy  them,  mth 

fosed,  might  sue  any  one  or  more  of  «  a  view  to  amend  hi$  biU  by  making  them 

the  stockholders, — ^the  creditor  might,     parties.    Bogardus  v.  Rosendale  Man. 

under  the  provisions  of  2  Rev.  Stat.      Co.,  7  N.  Y.  147. 

N.  T.  461,  file   his   hill   in   equity  ^  Cornwall  v.   Eastham,   2  Bush 

against    the    company    and     such     (Ky.),  561. 

stockholders  as  he  knew,  in  order  to  '3  Mason  (U.  S.),  SOS. 

charge  them  with  the  payment  of  the  *  Erickson  v.  Nesmith,  15   Gray 

debt,  and  might  pray  a  discovery  of     (Mass.),  221:  «.  c.  4  Allen  (Mass.), 

the  names  and  residences  of  the  un-     233. 
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other  States,  did  not  appear.    The  court  held  that  it  could  not 
proceed  to  a  decree  against  such  as  were  residents  of  other 
States,  nor  could  they  he  hrought  in  hy  service  of  process 
unless  they  voluntarily  chose  to  appear.     Service  on  persons 
out  of  the  jurisdiction  could  be  made  only  in  cases  where  such 
persons  had  a  legal  residence  within  the  jurisdiction.^     The 
rule  that  all  parties  in  interest  must  be  before  the  court  was  a 
rule  of  convenience,  not  of  necessity.    Where  persons  so  inter- 
ested were  out  of  the  jurisdiction  of  the  court,  and  it  was  so 
stated  in  the  bill  and  admitted  by  the  answer,  or  proved,  it 
was  not  necessary  to  make  them  parties;  but  a  decree  might 
be  made  as  to  those  over  whom  the  court  had  jurisdiction,  if 
it  could  be  made  without  injustice  to  those  who  were  absent.^ 
So,  it  is  no  objection  to  a  bill  filed  by  a  receiver  of  a  national 
bank,  to  enforce  the  statutory  liability  of  shareholders,  that 
stockholders  named  in  the  bill  and  averred  to  be  without  the 
jurisdiction  of  the  court  are  not  made  defendants.' 

§  3496.  All  Stockholders  Proper  Parties. — There  is  a  welU 
understood  distinction  between  proper  parties  and  necessary 
parties  in  chancery  practice;  and,  although  we  have  discov- 
ered a  great  difference  of  judicial  opinion  upon  the.  question 
as  to  whether  it  is  necessary  to  join  all  the  shareholders  within 
the  jurisdiction,  in  a  creditors'  bill  against  the  corporation 
which  seeks  relief  against  them,  there  has  never  been  any 
question  that,  in  such  an  action,  it  is  expedient  and  beneficiai^ 
and  therefore  proper^  to  join  them  when  practicable.*  And, 
as  we  have  already  seen,  questions  may  be  concluded  against 
particular  shareholders  in  the  winding-up  proceeding,  where 
they  are  joined,  -which  could  not  be  concluded  as  against  them 
unless  they  were  so  joined.* 


*  See  Jennain  v.  Langdon,  8  Paige  •  Kennedyt?. Gibson, S Wall. (U.S.) 
(N.  Y.),  41 ;  Evarta  v.  Becker,  8  Paige  498. 

(N.  Y.),  606.  *  Wright  v.  Field,  7  Ind.  376;  Over- 

•  Erickson  v.  Nesmith,  46  N.  H.  myer  t>.  Cannon,  82  Ind.  467, 
871.  •  Ante,  §  3482. 
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§  34k97.  Not  Necessary  to  Make  Shareholders  Defendants 
in  Order  to  Secure  Appointment  of  Receiver. — But  it  is  set- 
tled that  it  is  not  necessary  to  make  any  of  the  shareholders 
defendants  to  the  creditors'  bill  in  order  to  secure  the  appoint- 
ment of  a  receiver;^  and  accordingly  it  has  been  held  that  a 
judgment  creditor's  bill  against  a  corporation  and  certain  of 
its  stockholders,  which  is  dismissed  as  to  all  the  defendants 
except  the  corporation,  because  of  an  omission  to  make  all  the 
stockholders  parties,  will  stand  as  a  judgment  creditor's  bill 
as  to  the  corporation;  and  upon  proper  proceedings  the  com- 
plainant may  have  the  right  to  the  appointment  of  a  receiver.* 

§  d488.  Joint  Action  by  a  Single  Creditor  against  All  the 
Mockholders*  —  In  Indiana  there  is  a  statute  which  is  held  to  con- 
fer upon  a  single  creditor  the  right  to  bring  a  joint  action  against  all 
the  stockholders.'  This  statute  reads  as  follows:  ^'That  the  stock- 
holders of  such  corporation  (whether  the  original  signers  of  such 
articles  of  association,  or  the  persons  signing  the  same  subsequently^ 
•r  the  person  or  persons  to  whom  any  shares  of  stock  may  be  trans- 
ferred or  held  under  the  regulations  of  such  corporations)  shall  be 
liable,  individually  and  jointly,  to  an  amount  equal  to  the  stock  held 
by  them  respectively." '  The  action  is  in  the  nature  of  an  equitable 
ocfton,  and  the  judgment  gives  the  plaintiff  a  decree  for  the  entire 
amount,  and  apportions  it  among  the  stockholders  according  to  their 
several  holdings.* 

§  34:99«  Beeent  Theory  that  Stockholders  are  not  Keces- 
■ary  Parties  to  a  Windingr-up  Bill.  —  Within  a  recent  period 
it  has  been  held  in  the  Supreme  Court  of  the  United  States 
and  in  several  State  jurisdictions,  that,  in  a  proceeding  in 
equity  to  wind  up  a  corporation  and  to  assess  its  stockholders 
so  far  as  is  necessary  for  the  payment  of  its  debts,  it  is  not 
accessary  to  the  validity  of  an  assessment  that  the  stock- 
holders  should   be  made  parties;  and  hence,  that  it  is   no 

*  Po9t,  §  S499.    See,  also,  poH,  oh.  *  Overmeyer  v.  Gannon,  S2  Ind* 

16S,  art.  4.  457. 

«  Duneton    v.    Hoptonic    Co.,    S3  *  Ind.  Rev.  Stat.  1881,  §  8888. 

Mich.  372;  «.  c.  47  N.  W.  Rep.  322.  *  Overmeyer  v.  Cannon,  supra, 
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defense   on  the  part  of  a  stockholder,  when   sued   by  th« 
receiver  to  enforce  the  assessment,  that  the  order  of  court  bj 
which  it  was  made  was  in  a  proceeding  to  which  he  was  not  a 
party.^    Nor  does  the  fact  that  the  corporation  had,  previously 
to  the  assessment,  made  an  assignment  for  the  benefit  of  its 
creditors,  alter  the  case;  since  it  still  exists  as  a  corporation 
for  the  purpose  of  enforcing  its  debts  and  collecting  its  assets,* 
—  though  this  renders  it  necessary  to  make  the  trustees  in  the 
deed  of  assignment  parties  defendant'    The  Supreme  Court 
of  Illinois  have  suggested  a  reason  in  support  of  this  conclu- 
sion which  seems  unanswerable:  *'  In  order  for  the  board  of 
directors  to  have  made  a  valid  order  for  payment^  it  would  not 
be  contended,  we  presume,  that  defendant  should  have  been 
before  the  board.    No  more,  we  conceive,  was  it  necessary  that 
defendant  should  have  been  before  the  cowrt,  when  it,  in  place 
of  the  directors,  made  the  call  or  order  of  assessment/'^    We 
do  not  understand  that  any  of  these  decisions  go  to  the  length 
of  holding  that  this  principle  cuts  off  any  defense  which  par- 
ticular stockholders  may  have,  —  as  that  they  have  paid  in 
full,*  or  are  not  stockholders  at  all,*  or  the  like.     Thus,  it  has 
been  well  held  that  an  unequal  aasessment^  made  by  a  court  of 
another  State,  cannot  be  enforced   by  action  in  Wisconsin 
against  a  stockholder  who  was  not  a  party  to  the  proceeding 
in  the  other  State.' 


1  Hawkins  v.  Glenn,  131  IT.  S.  819; 
Glenn  v.  Liggett,  135  XJ.  S.  533;  re- 
versing 8,  c.  23  Fed.  Rep.  907 ;  Ham- 
ilton V.  Glenn,  85  Va.  901 ;  «.  e.  9  S.  E. 
Rep.  129;  Howard  v.  Glenn,  85  Ga. 
288;  «.  c.  11  8.  B.  Rep.  610;  Vander- 
werken  v.  Glenn,  85  Va.  9;  «.  c.  21 
Am.  &  Eng.  Corp.  Gas.  526;  6  8.  £. 
Rep.  806;  27  Cent  L.  J.  888;  4  Rail. 
&  Corp.  L.  J.  84;  Great  Western  Tel. 
Co.  V.  Gray,  122  111.  630;  •.  c.  14  N.  E. 
Rep.  214 ;  reversing  #.  c.  28  HI.  App. 
72.  This  case  distinguishes  Chandler 
V.  Brown,  77  111.  833,  as  having  heen 
decided  under  a  statute,  and  over- 
rules Lamar  Ins.  Go.  v.  Gulick,  102 
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m.  41,  which  merely  followed  the  last 
preceding  case.  The  rule  of  the  tert 
was  reaffirmed  in  Bates  v.  Great 
Western  Tel.  Co.,  134  lU.  636;  ».c. 
23  N.  E.  Rep.  521. 

*  Hawkins  v,  Glenn,  Glenn  v,  Lig- 
gett, and  Hamilton  v.  Glenn,  iupra, 

*  Ibid. 

*  Great  Western  Tel.  Co.  v.  Gray, 
122  m.  630,  640,  opinion  hy  Sheldon, 
J.;  again  quoted  in  Bates  v.  Great 
Union  Tel.  Co.,  184  111.  536,  649. 

•  POBty  §  8711. 

*  Pott,  §  3691. 

'  Great  Western  Tel.  Co.  v.  Bnrn- 
ham,  79  Wis.  47 ;  #.  c.  24  Am.  St.  liep. 
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§  8500.  Stockholders  Most  be  Saed  Separately  at  Law.  -^ 
We  have  already  seen  that  the  liability  of  a  Btockholder, 
whetlier  in  respect  of  unpaid  shares,  or  in  respect  of  a  super- 
added statutory  liability,  except  where  it  is  that  of  partners,^ 
is  several,  and  not  joint}  As  this  liability  is  wnequal,  and  as 
the  liability  of  each  particular  stockholder  depends  upon  a 
distinct  contract  subsisting  between  him  and  the  corporation, 
it  follows  that,  in  an  action  at  laWf  different  stockholders  can- 
not be  joined  as  defendants  except  where  they  are  liable  as 
partners}  In  Missouri,  where  the  knowledge  of  the  principles 
of  equity  procedure  has  been  almost  lost,  under  the  influence 
of  a  code,  it  is  held,  for  the  same  reasons,  that  each  stock- 
holder must  be  sued  separately,  whether  at  law  or  in  equity.* 
The  principle,  as  stated  by  the  Supreme  Court  of  Errors  of 
Connecticut,  and  often  judicially  approved,  is  this:  "  Where 
a  general  statute,  under  which  a  corporation  is  organized, 
imposes  a  liability  upon  the  stockholders  in  their  individual 
capacity,  in  general  terms,  and  in  proportion  to  the  amount 
of  their  stock,  such  liability  is  distinct  from  the  corporate 
liability,  and  is  of  the  same  character  as  that  incurred  by  an 
association  of  individuals  where  there  is  no  corporate  exist- 


008*  Where  the  holder  of  the  notes 
of  an  insolvent  bank,  the  stockholdera 
of  which  are  liable  for  so  much  of  the 
Jnat  clainia  of  creditors  as  remain  un- 
paid after  the  assets  of  the  bank  shall 
be  exhausted,  filed  a  bill  in  equity  to 
wind  up  the  affairs  of  the  institution 
under  the  provisions  of  its  charter, 
and  the  stockholders  were  not  made 
parties  nor  served  with  process,  nor 
was  any  motion,  petition,  or  prayer, 
filed  to  subject  them  to  liability,  it 
was  held  that  so  much  of  the  final 
decree  as  discharged  tliem  from  all 
liability  for  and  on  account  of  any 
debt  or  demand  against  them  or  the 
bank  was  erroneous*  Terry  v.  Com- 
mercial Bank,  92  U.  S.  454. 

»  AnU,  §  8080. 

*  AnUf  h  3086,  et  seq.;  Grease  v. 


Babcock,  10  Met.  (Mass.)  525;  Pratt 
V.  Bacon,  10  Pick.  (Mass.)  123,  127; 
Green  v.  Relf ,  14  La.  Ann.  841 ;  Bank 
V.  Ibbotson,  24  Wend.  (N.  Y.)  478 ; 
Ohio  Life  Ins.  So  Trust  Oo.  v.  Mer- 
chants' Ins.  <&  Trust  Co.,  11  Humph. 
(Tenn.)  1,  38;  «.  c.  53  Am.  Dec.  742; 
Pettibone  v,  McGraw,  6  Mich.  441; 
Lane  v*  Harris,  16  Ga.  217 ;  Adkins  v. 
Thornton,  19  Ga.  825,  328;  2  Mor. 
Priv.  Corp.,  §  901 ;  Pom.  Rem.,  ^  817. 

'  Paine  v.  Stewart,  33  Conn.  516 ; 
Abbey  v,  W.  B.  Grimes  Dry  Goods 
Go.,  44  Kan.  415 ;  «.  c.  24  Pac.  Rep. 
426 ;  Young  v.  New  York  &  Liver- 
pool U.  S.  Mail  &c.  Go.,  15  Abb.  Pr. 
(N.  Y.)  69. 

*  Perry  v.  Turner,  55  Mo.  418 ;  State 
Sav.  Asso.  v»  Kellogg,  52  Mo.  583 ;  i.  c. 
63  Mo.  540 ;  4  Gent.  L.  J.  332. 

2541 


8  Thomp.  Corp.  §  3501.]    liability  of  stockholdebs. 

ence;  and,  although  upon  principle  they  should  he  auhject  to 
suit  as  in  other  cases  of  associate  liability,  yet,  as  such  liability 
is  peculiar,  because  unequal  and  limited,  and  a  joint  judgment 
against  all  is  impossible,  their  liability  must  be  treated  as 
several,  ex  necessitate  rei^  and  they  must  be  sued  severally.''  ^  An 
extension  of  the  rule,  which  it  is  difficult  to  sustain  on  prin« 
ciple,  is  found  in  several  decisions  under  bank  charters  in 
Georgia,  where  a  separate  action  at  law  is  allowed  against  each 
shareholder,  although  he  is  liable  only  for  9k  proportionate  share 
of  the  corporate  debts,*  a  circumstance  which  ought,  it  should 
seem,  to  iavoke  the  exclusive  jurisdiction  of  equity.' 

§  3501.  Except  Wbere  They  are  Liable  as  Simple  Part- 
ners.—  An  exception  to  the  foregoing  rule  exists  where  the 
governing  statute  makes  (or  leaves)  the  stockholders  liable  as 
simple  partners,  each  one  to  an  unlimited  extent;  and,  as 
elsewhere  seen,^  this  may  happen  under  some  theories,* 
though  not  under  others,*  where  the  coadventurers  have 
never  become  incorporated  by  complying  with  the  statutory 
conditions,  but  have  nevertheless  contracted  in  an  assumed 
corporated  name  as  though  incorporated.  Where  the  stock- 
holders are  thus  liable  as  mere  partners,  the  principles  as  to 
the  necessity  of  joining  all  the  defendants  are  those  which 
are  applied  in  the  particular  jurisdiction  in  other  actions 
against  partners.  Take,  for  example,  a  case  in  Indiana,  where 
the  liability  of  the  members  of  a  ditching  association^  for 
manual  labor  performed  in  the  construction  of  a  ditch  con- 
templated by  their  articles  of  association,  was  held  to  be  joinJt 
and  not  several^  and  where  it  appeared  that  other  members 
of  the  association  not  parties  were  within  the  jurisdiction. 
Here  it  was  held  that  the  action  could  not  be  maintained. 
The  statute  under  which  the  association  was  formed  provided 

^  Head-note  in  Paine  v.  Stewart,     v.  Wiltberger,  42  Ga.  575;  Lane  v» 
S3  Oonn.  516.    To  the  same  effect  is     Harris,  16  Ga.  217. 
Gibbs  V.  Davis,  27  Fla.  531  j  ».  c.  8  »  AnU,  §  8416. 

South.  Rep.  633.  *  ArUe,  §  3080. 

•  Boyd  V.  Hall,  56  Ga.  563 ;  Jones  •  Ante,  §  2969,  ei  $eq. 

•  Compare  ^^  4133,  4135,  4136,  431S,  post. 
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that  all  members  should  be  personally  liable  for  all  debts  con- 
tracted by  the  company  for  manual  labor  performed  for  it. 
The  court  reasoned  that  it  would  be  different  if  the  lia- 
bility of  the  stockholders  had  been  in  proportion  to  the 
amount  of  stock  held  by  them,^  and  that  an  individual  lia- 
bility of  several  persons  for  the  same  debt  is  a  joint  liability.* 

§  S502.  Separate  Actions  to  enforce  limited  Liability! 
«Foint  Actions  to  X«nforce  Unlimited  Liability.  —  If,  then,  as 
is  generally  the  case,  the  liability  of  stockholders  is  limited 
and  several,  —  each  one  standing  responsible  for  a  definite 
sum,  and  no  more,  —  and  if,  under  the  particular  statute,  the 
practice  is  established  that  an  action  at  law  will  lie,  then  it  is 
clear  that  a  separate  action  may  be  brought  against  each 
one;' and  unless  the  power  of  a  court  of  law  has  been  en- 
larged in  the  particular  State,  by  statute,  so  that  it  may 
render  a  separate  judgment  against  each  of  several  defend- 
ants before  it  in  one  suit,  accordingly  as  his  liability  may 
appear/  it  is  clear  that  stockholders  thus  liable  at  law  must 
be  separately  sued.*  If,  however,  the  liability  of  the  stock- 
holders  is  primary  and  unlimited^  like  that  of  partners,  all 
should  be  joinedi  for  such  an  action  is  quasi  ex  contractu.^ 


*  Citing  Middletown  Bank  v.  Ma- 
gill,  6  Ckmn.  28. 

*  8hafer  v.  Moriarty,  46  Ind.  9. 
The  ditching  association  in  this  case 
was  said  by  the  court  to  be  "a  cor- 
poration in  tact,"  though  it  had  no 
capital  stock. 

■  Perry  v.  Turner,  66  Mo.  418; 
Bank  of  Poughkeepsie  v.  Ibbotson, 
24  Wend.  (N.  Y.)  473 ;  Boyd  v.  Hall, 
66  Ga.  563 ;  Jones  v.  Wiltberger,  42 
Ga.  575;  Lane  v.  Harris,  16  Ga.  217* 
Paine  v.  Stewart,  83  Conn.  516;  Ab- 
bott V.  Aspinwall,  26  Barb.  (N.  Y.) 
202 ;  Garrison  v.  Howe,  17  N.  Y.  458, 
463;  Culver  v.  Third  Nat.  Bank,  64 
111.  528. 

*  Such  a  statute  exists  in  Tennes- 
see, reading  as  follows:   "Such  and 


so  many  judgments,  joint,  separate, 
and  cross,  may  be  rendered  as  may 
be  necessary  to  the  rights  of  the 
parties."    Stat.  Tenn.  1871,  §  2974. 

*  Bank  of  Poughkeepsie  v.  Ibbot- 
son,  24  Wend.  (N.  Y.)  473;  Perry  v. 
Turner,  55  Mo.  418;  Paine  v.  Stewart, 
83  Conn.  616;  Abbott  v.  Aspinwall, 
26  Barb.  (N.  Y.)  202,  208. 

•  Allen  V.  Sewall,  2  Wend.  (N.  Y.) 
327;  Strong  v.  Wheaton,  38  Barb. 
(N.  Y.)  616;  Shafer  r.  Moriarty,  46 
Ind.  9.  But  see  Culver  v.  Third 
Nat.  Bank,  64  111.  628,  where  the  suit 
was  against  one  only;  and  Dodge  v. 
Minnesota  Plastic  Slate  Roofins:  Co.» 
16  Minn.  368,  where,  under  a  statute 
of  unlimited  liability,  an  action  was 
sustained  against  the  corporation  and 

2543 


3  Thomp.  Corp.  §  3303  a.]     liability  of  stockholders. 

§  3502  a.  Kales  on  This  Subject  in  Particular  Jurisdlc- 
tions.  —  The  New  York  Code  (and,  it  is  presumed,  other  codes 
modeled  upon  it)  provides  that  persons  jointly  liable  on  the  same 
obligation  or  instrument,  etc.,  may,  any  or  all  of  them,  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff.  This  refers 
exclusively  to  demands  evidenced  by  instruments  of  writing.  It 
does  not  embrace  a  demand  of  laborers,  for  their  wages,  against  the 
stockholders  of  a  manufacturing  company,  under  a  statute  making 
the  latter  liable  to  pay  such  wages;  such  demand  not  being  so  evi- 
denced, though  reduced  to  judgment  against  the  corporation;  conse- 
quently it  is  necessary  to  join  all  stockholders.^  Under  the  New 
York  Code  of  Procedure,  it  is  not  a  misjoinder  to  sue  two  of  four 
trustees  of  a  corporation  upon  a  joint  and  several  liability.  Where 
there  is  a  several  liability,  the  plaintiff  may  proceed  against  the 
defendants  served,  the  same  as  though  they  were  the  only  defend- 
ants. Where  there  is  a  joint  liability,  the  plaintiff  may  obtain  and 
enforce  judgment  against  the  property  of  such  as  are  served,  and 
against  the  joint  property  of  all.'  In  Pennsylvania^  while  the  cor- 
poration must  be  joined  in  an  action  by  a  creditor,  under  the  law 
relating  to  manufacturing  corporations,'  yet  if  an  officer  of  a  corpo- 
ration is  proceeded  against  at  law,  on  a  special  promise  to  pay  a 
debt  of  the  corporation,  he  must  be  sued  separately  as  a  guarantor; 
he  cannot  be  joined  with  other  members,'  and  the  stockholders,  or 
some  of  them,  must  be  joined  with  the  company.'  In  a  proceeding 
by  gamishmenty  under  a  statute  of  Alahnma^  by  a  judgment  creditor 
of  a  corporation,  to  obtain  satisfaction  of  bis  judgment  out  of  the 
sums  due  the  company  by  certain  stockholders  for  their  stock,  it 
has  been  held  that,  although  the  liability  of  each  stockholder  is 
several,  two  or  more  of  them  may  be  summoned  in  the  same  writ, 
and  this  does  not  convert  the  process  into  a  proceeding  against  joint 
debtors.'  In  MissisBippi,  although  under  the  code,^each  stockholder 
is  severally  liable  to,  and  may  be  sued  by,  each  judgment  creditor 


three  of  the  stockholders.  See,  also, 
Reynolds  v.  Feliciana  Steamboat  Co., 
17  La.  397,  407. 

^  Strong  V.  Wheaton,  8S  Barb. 
(N.  Y.)  616. 

'  Quigley  v.  Walter,  2  Sweeny 
(N.  Y.)  175. 

»  Brightly 's  Purd.  Dig.  998,  §  30; 
Hoard  v.  Wilcox,  47  Pa.  St.  51 ;  Mans- 
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field  Iron  Works  t .  Willcox,  62  Pa.  St. 
377. 

•  Youghiogeny  Shaft  Co.  v.  Evans, 
72  Pa.  St.  881. 

•  Mansfield  Iron  Works  r.  Willcox. 
62  Pa.  St.  877.  See  Patterson  t?.  Wyo- 
missing  Co.,  40  Pa.  St.  117. 

•  Ourry  v.  Woodward,  63  Ala.  371. 
'  Miss.  Code,  1871,  ^  2418. 
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of  th«  insolvent  corporation,  yet  exceptional  oircumlstanceB  mnj 
jaBtify  suit  by  one  against  many,  or  by  many  against  one  or  alL* 

S  SS03.  Sammoning  the  Stockholder  ^th  the  Corpora- 
tion. — Statutory  systems  have  existed,  under  whichy  in  an' 
action  at  Inw  against  the  corporation,  by  the  creditor,  to 
establish  and  recover  his  debt,  he  is  at  liberty  to  summon  the 
stockholders,  or  any  of  them,  as  co-defendants.  Under  such  a 
statutory  system  in  Massachusetts,  the  creditor  might,  by 
summoning  a  stockholder  in  his  action  against  the  corpora- 
tion, have  a  judgment  against  both,  and,  keeping  it  alive  by 
successive  executions,  have  satisfaction  from  the  stockholder 
if  the  corporation  failed  to  satisfy  it.  But  where  he  neglected 
to  summon  the  stockholder,  his  demand  became  merged  in  his 
judgment  against  the  corporation  in  such  a  sense  that  he 
could  not  bring  a  subsequent  action  upon  it  against  the  stock- 
holder, and  especially  after  the  stockholder  has  ceased  to  be 
such .' 

§  3504.  Whether  Stockholder  so  Sammoned  can  Contest 
the  Merits.  —  The  decisions  of  the  Massachusetts  court  go  no 
further  than  to  deny  that  the  statute  in  question  interrupted 
the  general  rule  which  prohibited  stockholders  from  appear- 
ing in  suits  against  the  corporation  and  contesting  the  merits, 
without  first  obtaining  consent  of  the  corporation,  expressed 
in  the  regular  mode  named  in  its  constitution  or  by-laws. 
This  rule  is  founded  in  sound  views  of  policy  and  convenience. 
If  one  member,  or  set  of  members,  could  appear  and  represent 
the  corporation,  any  others  might  do  the  same;  they  might 
make  different  and  inconsistent  defenses,  bind  the  corpora- 
tion by  their  acts  and  admissions,  against  the  will  of  the 
majority  legally  expressed,  and  thus  lead  to  confusion  and 

*  Vick  V.  Lane,  56  Miss.  681.  there  was  no  merger^  but  that  a  sub- 

'  Handrahan    v.    Cheshire     Iron  sequent  action  could  be  maintained 

Works,  4  AUen  (Mass.),  396.    Com-  against  the  stockholder  upon  a  judg- 

pare  Dodge  v.  Minnesota  <fcc.  Roofing  ment  obtained  by  him  against  the 

Co.,  16  Minn.  368,  where  it  was  held,  corporation. 

under    similar    circumstances,    that 
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conflict  of  rights.^  The  courtSi  however,  are  not  uniform  in 
this  view.  Thus,  it  has  been  held  in  Maine  that  a  stockholder 
in  a  corporation  against  which  a  judgment  has  been  recovered, 
and  out  of  whose  estate  the  execution  issued  thereon,  has  been 
satisfied,  may  bring  error  to  reverse  it.^  This  led  to  the  con- 
clusion, in  a  SHbsequent  case,  that  a  stockholder,  when  sued 
by  a  creditor  upon  a  judgment  rendered  against  the  corpora- 
tion, could  not  take  advantage  of  a  defect  in  the  service  of 
process  in  the  original  suit,  unless  he  had  availed  himself  of 
such  defect  in  a  direct  proceeding  to  reverse  the  original 
judgment.' 

§  3505.  Where  Stock  is  Held  by  Partnership  Firm.  —  If  a 

partnership  owns  stock  in  a  corporation,  whatever  remedies 
the  law  gives  against  a  stockholder  may  be  enforced  against 
any  individual  member  of  the  partnership  firm,  for  the  reason 
that  each  member  of  a  partnership  is  liable  for  the  indebted- 
ness of  the  firm.  Thus,  under  a  Missouri  statute  hereafter 
considered,  the  creditor  may  have  an  execution,  upon  his 
judgment  against  the  corporation,  against  a  single  member  of 
such  a  firm  of  stockholders,  and  it  is  not  necessary  to  issue  it 
against  all.  "  Each  member  of  a  partnership,"  said  Sherwood, 
0.  J.,  **  is  liable  for  the  indebtedness  of  the  firm.  The  lia- 
bility of  the  partners  is  joint  and  several,  and  we  see  no 
reason,  founded  in  principle,  why,  in  a  proceeding  like  the 
present,  one  member  of  a  firm  may  not  be  held  answerable, 
as  if  he  were  sued  in  an  ordinary  action  on  the  partnership 


^  Famom  v.  Ballard  Vale  Machine 
Shop,  12  Gush.  (Mass.)  507;  Lane  v. 
School  District  in  Weymouth,  10 
Met.  (Mass.)  462.  The  corporation  is 
one  person  and  the  stockholders  are 
others.  Therefore,  an  attachment 
sued  out  against  the  stockholders  by 
name,  without  making  the  corpora- 
tion a  party,  cannot  be  levied  on  the 
corporate  proi)eTty ;  and  if  so  levied, 
it  creates  no  lien  as  against  a  subse- 
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quent  attaching  creditor.  Lillaid  t. 
Porter,  2  Head  (Tenn.),  177. 

'  Merrill  v.  Suffolk  Bank,  81  Me. 
57;   8.  c.  50  Am.  Dec.  649. 

'  Came  v.  Brigham,  89  Me.  85,  80. 
See  Washington  Bank  v.  Palmer,  2 
Sandf.  (N.  Y.)  686 ;  New  York  &  Erie 
R.  Co.  V.  Cook,  2  Sandf.  (N.  Y.)  782; 
Louisville  R.  Co.  v.  Letson,  2  How. 
(U.  S.)  497,  554. 
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indebtednesSi  in  which  latter  event  no  doubt  could  be  enter* 
tained."  * 

Articlb  III.    Thb  Cobpobation  as  a  Pabty  Dbfbndakt. 


Sbciion 

S509.  When  the  corporation  must  be 

joined. 
9510.  Corporation  a  necessary  party 

to  suit  to  sequester  unpaid 

Bubscriptiomi. 
3511.  Judgment  against  corporation 

and  subsequent  action  against 

stockholder. 
S512.  Whether    the    corporation    a 

necessary  party  to  enforce  a 

statutory  indiyidual  liability. 


Sechon 

S513.  Corporation  when  a  proper 
I>arty  in  an  action  to  enforce 
an  individual  liability. 

8514.  Bight  of  corporation  to  appeal 

from  order  assessing  stock* 
holders. 

8515.  Conclusion :  in  equity  all  cred- 

itors, all  shareholders,  all 
adverse  claimants,  and  the 
corporation  should  be  joined. 


§  3509.  When  the  Corporation  most  be  Joined.  —  If  the 

proceeding  is  based  on  the  original  cause  of  action,  and  not 
on  a  judgment  previously  obtained  against  the  corporation, 
there  is  good  reason  for  holding  that  the  corporation  must  be 
joined,'  and  it  has  been  held  that  it  should  be  joined  in  any 
event/  unless  it  is  defunct.*  Some  of  the  statutes  require  or 
allow  this;  for  instance,  the  repealed  Massachusetts  Act  of 
1862,  chapter  218,  section  4,*  and  the  New  York  Act  relating 
to  plank-road  companies;*  and  in  Pennsylvania  the  same 
requirement  is  imposed,  although  the  action  is  at  lawJ     So, 


^  Bray  v.  Seligman,  76  Mo.  81, 
40,  41.  For  a  special  contract  of 
indemnity  under  which  stockholders 
may  be  separately  sued,  see  Taylor  v. 
Coon,  79  Wis.  76 ;  «.  c.  48  N.  W.  Rep. 
123. 

"  "The  corporation  should  be 
joined,  unless  it  has  been  dissolved  or 
its  assets  wholly  exhausted,  for  the 
reason  that  both  creditors  and  stock- 
holders are  interested  in  closing  its 
affairs,  and  in  having  its  available 
property  appropriated  to  the  payment 
of  debts,  without  which  there  can  be 
no  final  settlement  and  adjudication 
of  the  rights  and  liabilities  of  the 


parties.*'  Coleman  v.  White,  14  Wis. 
700,  702;  «.  c.  80  Am.  Dec  797;  ••  p. 
Carpenter  v.  Marine  Bank,  14  Wis. 
705,  note ;  Cleveland  «•  Marine  Bank, 
17  Wis.  545. 

*  Umsted  v.  Boskirk,  17  Ohio  St. 
113, 118. 

*  Wood  V.  Dammer,  8  Mason 
(U.  S.),  808,  315. 

*  Supp.  to  Gen  Stat.  Mass.  1869-72, 
p.  173;  Pope  v.  Leonard,  115  Mass. 
286;  Moore  v.  Reynolds,  109  Mass. 
473. 

*  N.  Y.  Laws,  1847,  ch.  210.  See 
Oonklin  v.  Furman,  48  N.  Y.  527. 

»  Hoard  v.  Wilcox,  47  Pa.  St.  61. 
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likewise,  under  the  same  statute/  they,  or  a  portion  of  them^ 
must  be  joined  with  the  company.'  But  the  general  rule  is 
that,  unless  specially  authorized  to  do  so  by  statute,  stock- 
holders cannot  plead  and  defend  for  the  corporation  when  the 
suit  is  against  it,  and  they  are  not  parties  to  the  record .'^ 
There  are  two  cases  in  which  it  is  absolutely  necessary  thai 
the  corporation  should  be  made  a  party  defendant,  and  where 
the  mere  failure  to  raise  the  objection  to  its  non«joinder,  by 
demurrer  or  answer,^  will  not  cure  the  defect.  The  first  is» 
where  the  corporation  still  exists  as  a  legal  entity,  —  that  is, 
where  it  has  not  been  dissolved  in  point  of  law,  though  it  may 
have  suspended  its  functions  and  suffered  a  de  facto  dissolution, 
and  the  object  of  the  bill  is  to  secure  the  appointment  of  a 
receiver  of  its  assets.  Here,  it  must  be  joined,  for  the  reason 
that,  while  it  exists  as  a  legal  entity,  it  is  the  legal  owner  of 
the  property  sought  to  be  impounded;  and  it  would  be  con- 
trary to  all  principle  and  a  deprivation  of  property  without 
due  process  of  law,  to  take  a  man's  property  out  of  his  hands 
and  vest  it  in  the  hands  of  a  receiver^  in  a  proceeding  to  which 
he  was  not  a  party.  The  second  case  is,  where  the  object  of 
the  bill  is  to  assess  shareliolders  who  are  beyond  the  reach  of 
the  process  of  the  court,  and  where  it  is  sought  to  bind  them 
by  representation  through  the  corporation,  under  a  recent 
theory  already  stated.*  Here,  of  course,  the  corporation  must 
be  made  a  defendant.  From  these  considerations  it  may  bo 
concluded  that  in  no  case  can  an  action,  whether  at  law  or  in 
equity,  proceed  against  the  officers  of  the  corporation  aZon^^  with- 
out making  either  the  corporation  or  the  stockholders  sought 
to  be  charged, parties  defendant;  and  the  author  has  met  with 
no  such  case  in  his  researches. 

§  8510.  Corporation  a  Necessary  Party  to  Suit  to  Seques* 
ter  Unpaid  Subscriptions.  —  Where  the  action  is  to  sequester 

1  2  Brightly't  Pnrd.  Dig.  998,  §  30.  (Mass.)  576;  Blackman  v.  Central  R. 

*  Mansfield  Iron  Works  V.  Willcox.  Co.,  58  Ga.  189;  National  Bank  of 

62  Pa.  St.  377.  Augusta  v.  Southern  &c  Co.,  55  Ga. 

'  Bronson  t.  La  Crosse  R.  Co.,  2  86. 
Wall.  (U.  S.)  283 ;  Holyoke  Bank  v.  *  Post,  §  3531. 

Goodman  Paper  Man.  Co.,  9  Cush.  *  AnU,  I  3393. 
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unpaid  subscriptions  for  the  benefit  of  the  creditors  of  the 
<$orporation/  or  to  pursue  and  subject  the  assets  of  the  corpo- 
ration which  it  has  distributed  among  its  stockholders,' — the 
-corporation  is  a  necessary  party;  and  this  is  of  course  so, 
where  the  theory  of  the  action  or  of  the  court  is  such  that  all 
the  assets  of  the  corporation  must  be  brought  into  adminis- 
tration.* 

§  3511.  Jadgment  against  Corporation  and  Subsequent 
Action  against  Stockholder. — In  some  jurisdictions  judg- 
ment may  be  obtained  against  the  corporation,  and  then  a 
subsequent  action  at  law  may  be  brought  against  the  stock- 
holder. In  such  a  case  it  is  useless  again  to  implead  the 
corporation.* 

§  3512.  Whether  the  Corporation  a  Necessary  Party  to 
Enforce  a  Statutory  Individual  Liability.  —  The  general  rule 
is  believed  to  be,  that  the  corporation  is  not  a  necessary  party 
to  an  action  to  enforce  a  superadded  statutory  individual  lia- 
bility, but  that  the  creditor,  after  he  has  exhausted  his  remedy 
against  the  corporation,  under  principles  already  stated,"  and 
under  some  systems  without  exhausting  such  remedy,* — may 
proceed  directly  against  the  particular  stockholder  or  stock- 
holders sought  to  be  charged/  And  generally,  where  the 
liability  created  by  the  statute  is  a  several  liability,  flowing 
directly  from  the  stockholder  to  the  creditor,  it  is  neither 
necessary  nor  proper  to  implead  the  corporation  as  a  defend- 
ant, unless  the  statute  requires  it;  because  the  object  of  the 
action  is  to  get  a  judgment  against  the  stockholder,  and  no 


1  Wetherbee  v.  Baker,  85  N.  J.  Eq. 
liOl. 

'  Swan  Land  Ac.  Ck>.  v.  Frank,  S9 
Fed.  Rep.  456. 

*  Wetherbee  v.  Baker,  35  N.  J.  Eq. 
Ml.  See  Coleman  v.  White,  14  Wis. 
700;  t.  c.  80  Am.  Dec.  797,— where  it 
ifl  eaid :  "  The  corporation  should  be 
joined,  unless  it  has  been  dissolved, 
or  its  assets  wholly  exhausted."    As 


to  the  dissolution  which  may  excuse 
such  a  joinder,  see  anU,  i  3345,  et  uq, 
,  *  Reasoning  in  Nolan  v.  Hazen,  44 
Minn.  478;  «.  c.  47  N.  W.  Rep.  155. 
See  ante,  $4  3392,  3467,  ei  uq. 

*  AnU,  k  3351,  ei  uq. 

*  AnU,  §  3368. 

*  Nolan  v.  Hazen,  44  Minn.  478: 
«.  c.  47  N.  W.  Rep.  165. 
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Telief  is  sought  against  the  corporation.'  Thus,  under  statutes 
of  Florida,  already  considered,  upon  the  dissolution  of  a  cor- 
poration a  creditor  can  enforce  the  liability  of  a  stockholder 
for  the  debts  of  the  corporation,  by  suit  directly  against  tb^ 
stockholder,  without  joining  the  company  or  first  exhausting 
his  remedy  at  law  against  it;'  and  this  is  a  type  of  many 
other  statutes.' 

§  8513.  Corporation  When  a  Proper  Party  in  an  Action  to 
Bnforce  an  Individnal  liability. — Under  other  theories  the 
corporation  is  ei proper  party, — the  plaintiff  can  proceed  jointly 
against  the  corporation  and  the  stockholders  if  he  wishes  in 
an  action  to  enforce  an  individual  liability  on  the  part  of  the 
stockholders.^  Thus,  where  the  charter  of  a  private  corpora- 
tion provided  that  all  its  stockholders  should  be  jointly  and 
severally  liable  ta  the  nominal  amount  of  their  respective 
holdings  of  shares  for  its  debts,  and  that  any  creditor  whose 
demand  had  been  presented  to  the  proper  officer  for  payment, 
and  payment  thereof  refused,  might  sue  any  one  or  more  of 
the  stockholders, — it  was  held  that  he  might,  under  the  pro* 
visions  of  another  statute,'  file  his  bill  in  equity  against  the 


>  PerkinB  «•  Ohurch,  81  Barb. 
(N.  Y.)  84, 

*  Gibbs  V.  BaTis,  27  Fla.  531;  $.  e. 
S  South.  Bep.  6S3. 

'  Thus,  under  the  Beyised  Statutes 
of  Wifloonsin,  $  8223,  the  creditor  may 
proceed  against  a  shareholder  without 
impleading  the  corporation,  because 
the  statute,  in  express  terms,  allows 
him  to  join  the  corporation  at  his 
election.  Flour  Oity  Nat.  Bank  «• 
Wechselberg,  45  Fed.  Rep.  547. 

*  Patterson  v.  Wyomissing  &c.  Ck>., 
40  Pa.  St.  117 ;  Masters  v.  Rossie  Lead 
Mining  Ck>.,  2  Sandf.  Ch.  (N.  Y.)  301. 
Under  a  statute  of  Colorado  proTiding 
that  if  any  corporation  shall  dissolve 
or  cease  doing  business,  leaving  debts 
unpaid,  suits  in  equity  may  be 
brought  against  all  persons  who  were 
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stockholders  at  the  time,  by  joining 
the  corporation  in  such  suit,  and  that 
each  stockholder  shall  be  liable  for  its 
debts  to  the  extent  of  his  unpaid 
stock  (Gen.  Stat  Ool.,  $  212),  a  stock* 
holder  can  be  joined  as  a  defendant 
with  the  company,  and  an  original 
judgment  rendered  against  him  in  a 
suit  in  equity,  where  the  complaint 
alleges  that  the  company  has  ceased 
to  do  business,  leaving  debts  unpaid, 
and  that  it  has  dissolved  its  organi- 
sation so  far  as  it  has  power  to  do  so. 
Tabor  w.  Goss  &c  Man.  Co.,  11  CoL 
419;  ••  c  21  Am.  &  Eng.  Corp.  Cas. 
650;  $.e.  18  Pac  Kep.  537.  And  the 
same  may  be  done  in  Wisconsin: 
Cleveland  «.  Marine  Bank,  17  Wis» 
545. 

•  2  Bev.  Stat.  N.  Y.  461. 
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company  and  such  stockholders  as  he  knew,  for  the  purpose 
of  charging  them  with  payment  of  the  deht,  and  might  pray 
a  discovery  of  the  names  and  residences  of  the  unknown 
stockholders,  with  the  amount  of  stock  held  by  them  respec- 
tively! with  a. view  to  amend  his  bill  and  to  make  them 
parties/  under  a  rule  already  considered.*  Even  where  the 
creditor  proceeds  against  the  stockholders  in  respect  of  their 
statutory  superadded  individual  liability,  and  the  rule  of  pro- 
cedure in  the  particular  jurisdiction  requires  a  general  accormt" 
ing  and  adjustment  of  equities, — in  other  words,  requires 
a  general  winding-up  biUf^ — then  the  corporation  is  a  neces- 
sary party  defendant,  and  unless  it  is  joined  the  action  can- 
not proceed,^  unless  there  is  a  failure  to  make  the  objection 
in  the  proper  mode,*  as  elsewhere  stated.*  And  we  have 
already  seen  that  the  inability  to  make  the  corporation  a 
defendant  for  the  purposes  of  such  an  accounting  has  been 
one  of  the  grounds  of  repelling  jurisdiction  to  proceed  in 
equity  against  a  stockholder  in  a  State  other  than  that  of  the 
domicile  of  the  corporation/  It  was  said  by  Chancellor  Wal* 
worth,  in  1844,  that  ''where  the  corporate  property  of  a 
manufacturing  corporation  is  all  exhausted,  and  the  bill  is 
filed  against  the  stockholders  by  a  creditor  of  the  company 
for  the  mere  purpose  of  enforcing  the  personal  liability  of 
the  stockholders  for  the  debts  of  the  company,  it  may  not  be 
necessary  to  make  the  corporation  itself  a  party,  although  its 
dissolution  has  not  been  judicially  declared.'^*  And,  as  we 
have  already  seen,  where  a  corporation  is  ipso  facto  dissolved, 
it  is  not  necessary,  as  a  condition  precedent  to  the  right  of  the 

^  Bofl^ardus  v.  Rosendale  Man.  Co.,  *  Ante,  $  8470. 

7N.  Y.  147,  161;  citing  Morgan  v.  *  Nimick  v.  Mingo  Iron  Works  Co., 

New  York  Ac.  R.  Oo.,  10  Paige  (N.Y.),  25  W.  Va.  184. 

290,  293;  t.  e.  40  Am.  Dec.  244.    This  *  Umsted  v.  Buakirk,  17  Ohio  St. 

laat-named  case  was  a  bill  in  equity  114, 118. 

to  sequester  what  remained  unpaid  *  PoBt,  i  8531. 

by  the  stockholders  on  their  share  *  AnU,  i  3055,  et  ieq, 

enbflcriptions,  and  was  therefore  not  *  Mickles  v.  Rochester  City  Bank, 

in  point  on  the  precise  question  under  11  Paige  (N.  Y.)«  118;  t.  e.  42  Am. 

eonsideration.  Dec.  103,  106. 


>  AnU, «  348S. 
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creditor  to  proceed  against  its  stockholders,  that  he  should 
have  recovered  a  jadgment  against  it,  for  the  law  does  not 
require  him  to  do  a  vain  thing.^  For  the  same  reasons, 
where  the  corporation  has  sold  every  thing  except  its  right  to 
exist  as  a  corporation,  and  has  no  officers  or  place  of  business, 
it  is  not  a  necessary  party  to  a  suit  against  a  stockholder  to 
make  him  liable  for  his  unpaid  subscription,  though  it  may 
have  power  to  reorganize  and  collect  the  stockholder's  dues.' 

§  8514.  Rigrlit  of  Corporatioii  to  Appeal  from  Order  Assess- 
tngr  stockholders*  —  Since,  according  to  the  modern  theory,' 
the  various  stockholders  need  not  be  made  parties  to  a  geneial 
winding-up  bill  in  equity,  but  are  deemed  to  be  represented  by 
the  corporation,  it  logically  follows  that  it  is  the  duty  of  the 
corporation  to  protect  their  interests  in  the  litigation;  and  it 
also  follows  that  where  an  order  is  made  in 'such  a  proceeding 
directing  the  receiver  to  bring  actions  against  the  stockhold- 
ers, the  corporation  may  appeal  from  such  an  order,  on  behalf 
of  its  stockholders  who  are  not  parties  to  the  suit,  provided 
the  order  is  otherwise  appealable  under  the  rules  of  procedure 
applicable  in  the  forum.^ 

§  8515.  Conclnsioii:  In  Bkiuityt  All  Creditors,  All  Share* 
holders*  All  Adverse  Claimants,  and  the  Corporation  should 
be  Joined.  —  Without  doubt,  the  sound  rule  of  equity  proced- 
ure  applicable  to  such  cases,  and  to  be  enforced  witliin  rea- 
sonable and  practicable  limits,  has  been  laid  down  by  the 
Supreme  Court  of  Wisconsin:  All  the  creditors  should  join,  or 
one  or  more  of  them  should  sue  for  the  benefit  of  all.     The 


1  Ante,  k  8S67,  el  ieq. 
'  Well  man  v.  Howland  Coal  A  Iron 
Works,  19  Fed.  Rep.  51. 

•  AnU,  §  3499. 

*  Republic  Life  Ins.  Oo.  v.  Swigert, 
135  111.  150;  t.  c.  25  N.  E.  Rep.  680. 
In  this  case  an  order  of  court  was 
made  directing  the  payment  of  a  cer- 
tain dividend  to  creditors.  On  this 
order  the  receiver  paid  out  a  large 
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sum  in  good  faith.  There  was  no  ob- 
jection to  the  order.  The  court  said : 
"The  order  was  a  final  and  an  ap- 
pealable order,  but  no  appeal  was 
taken  or  writ  of  error  sued  oat  until 
after  the  entry  of  the  final  decree  in 
the  cause."  And  the  court  therefore 
held  that  it  would  not  consider  objec- 
tions to  it,  but  that  it  ought  to  stand 
for  the  protection  of  the  receiver. 
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action  should  be  brought  against  the  corporation  and  all  the 
stockholders,  unless  it  be  impracticable  to  bring  them  all 
before  the  court,  or  some  other  sufficient  cause  for  the  omis- 
sion be  shown.  Unless  the  action  is  founded  upon  a  judg- 
ment at  law  previously  obtained  against  the  corporation,  and 
perhaps  in  any  event,  the  corporation  should  be  joined.  ''  The 
creditors  should  all  join,  because  they  have  a  common  inter- 
est in  the  funds  to  be  realized;  or,  if  the  action  be  com- 
menced by  one  or  more  of  them,  the  complaint  should  he  so 
framed  that  the  others  may  come  in  and  prove  their  claims 
before  the  court  or  a  referee,  and  share  in  the  distribution  of 
the  moneys  received.  AH  the  stockholders  should  be  made 
defendants;  because  they,  too,  have  a  common  interest,  and 
without  their  presence  it  is  impossible  to  adjust  their  rights 
and  liabilities,  and  protect  them  from  unequal  and  oppressive 
burdens.  The  same  reasons  exist  for  making  all  the  stock- 
holders parties  to  such  actions,  as  in  proceedings  against 
delinquent  stock  subscribers  to  compel  them  to  contribute 
toward  the  payment  of  the  debts  of  an  insolvent  bankrupt 
corporation.  The  corporation  should  be  joined,  unless  it  has 
been  dissolved,  or  its  assets  wholly  exhausted,  for  the  reason 
that  both  creditors  and  stockholders  are  interested  in  closing 
its  affairs,  and  in  having  its  available  property  appropriated 
to  the  payment  of  debts,  without  which  there  can  be  no  final 
settlement  and  adjudication  of  the  rights  and  liabilities  of  the 
parties.''^  A  still  more  comprehensive  statement  of  the  doc- 
trine makes  all  adverse  claimante  of  the  common  fund  partie$ 
defendant,  1.  All  creditors  consenting  should  be  joined  as 
plaintiffs.  2.  All  creditors  claiming  the  right  to  maintain 
separate  actions  at  law  should  be  joined  as  defendants, for  the 
purpose  of  enjoining  such  actions  at  law.  3.  If  the  assets  of 
the  corporation  have  passed  into  the  hands  of  an  assignee, 
not  entitled  to  hold  them  as  against  the  creditorri,  proceeding 
in  a  general  winding-up  bill,  this  assignee  must  also  be  joined. 

1  Coleman  v.  White,  14  Wib.  700,  14  Wis.  705,  note ;  Cleveland  v.  Marin* 
702;  t.  e.  80  Am.  Bee.  797,  per  Dixon,  Bank,  17  Win,  545.  So  held  in  Mann 
O.  J. ;  t.p.  Carpenter  t;.  Marine  Bank,      «.  Fentz,  8  N.  Y.  415. 
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4.  The  corporation  must  necessarily  be  joinedi  because  the 
equitable  assets  sought  to  be  sequestered  are  its  property,  and 
a  man's  property  cannot  be  disposed  of,  without  his  consent, 
in  a  proceeding  to  which  he  is  not  a  party .^ 


*  This  last  comprehensive  state- 
ment is  brought  oat  by  the  decision 
of  the  New  York  Court  of  Appeals  in 
Pfohl  V.  Simpson,  74  N.  Y.  137.  In 
this  case  the  assets  of  the  corporation 
had  passed  into  the  charge  of  an  <u- 
9ignee  under  the  Federal  Bankrupt  Law, 
and  he  was  made  a  party  defendant ; 
though  on  what  grounds  a  State  coort 
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could  claim  jurisdiction  of  the  assets 
of  the  insolvent  corporation  after  they 
had  passed  into  the  hands  of  an  as- 
signee under  the  Federal  law  was  not 
made  to  appear  in  the  opinion,  though 
the  point  was  raised  by  counsel,  as  is 
shown  by  the  briefs.  In  fact,  the 
opinion  was  silent  on  the  question. 
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CHAPTER  LXIII. 

PE00EEDING8  IN  EQUITY. 

Abt.  L     Natubb  and   Incidbnts  of    Gbbditors'   B1I1L8  IK 

Such  Gasbs.    §§  3618-8623. 
IL    Questions  of  Pleading  and  Fbocedube.    §§  8626- 

8633. 
ni.    The  Belief  Gbantbd.    §§  3636-8646. 

Abticlb  L    Natubb  and  Incidents  of  Cbbditobs'  Bills  in 

Such  Cases. 

8mtiok  SBcnoH 

8618.  Natora  of  a  creditor's  bill  in  8520.  Auxiliary  relief  by  injanetloii. 

each  cases.  8521.  Necessity  of  a  judgment  at  law. 

8519.  This  distinction  under  the  stat-  8522.  Creditors    need   not   first  en- 

utes  of  New  York  and  Wis-  deayor  to  induce  corporation 

cousin.  to  sue. 


§  8518.  Nature  of  a  Creditor's  Bill  in  Such  Oases.  —  The 

general  nature  of  a -creditor's  bill  in  such  cases  is  suggested 
by  the  statement  that  a  judgment  creditor  of  a  corporation, 
whose  execution  has  been  returned  nuUa  bona,  may  bring  a 
suit  in  equity,  on  behalf  of  himself  and  all  other  creditors, 
against  the  corporation  and  such  of  its  shareholders  as  may 
conveniently  be  made  defendants,  for  an  accounting,  for  the 
purpose  of  ascertaining  the  amount  due  and  unpaid  in  respect 
of  their  shares  of  stock,  to  the  end  that  it  may  be  laid  hold  of 
by  the  court  and  applied  to  the  satisfaction  of  the  demands  of 
the  creditors  of  the  corporation.^  Such  a  bill,  filed  against  the 
stockholders  of  a  corporation,  alleging  its  insolvency,  the  per- 
sonal liability  of  the  stockholders,  and  the  fact  that  many 

^  Bronson  v.  Wilmington  Ac  life  Ins.  Oo.,  85  N.  0.  411. 
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creditors  are  proceeding  by  separate  suits  at  law,  thus  wasting 
the  assets,  states  a  case  for  equitable  relief.^ 

g  3519.  This  Distinctioii  Under  the  Statutes  of  New  Tork 
and  Wisconsin. — The  statutes  of  New  York,'  of  Wisconsin/ 
and  probably  those  of  some  other  States,  provide  for  a  proceed- 
ing supplementary  to  execution,  in  the  nature  of  a  creditor's  bilL 
The.statutes  of  Wisconsin,  in  another  chapter,  provide  for  a  pro- 
ceeding on  behalf  of  judgment  creditors  of  corporations  for  the 
sequestration  of  their  assets.^  The  difference  between  these 
two  statutes  consists  in  the  fact  that  the  creditor  who  proceeds 
by  creditor's  bill,  or  by  the  statutory  proceedings  in  the  nature 
of  a  creditor's  bill,  gets  a  preference  over  other  creditors.  The 
vigilant  creditor  acquires,  by  the  filing  of  his  bill,  a  Zi0n,equiva* 
lent  to  an  actual  levy,  upon  all  the  equitable  assets  of  the  debtor, 
and  this  lien  is  not  displaced  or  impaired  by  subsequent  pro- 
ceedings instituted   by  other  creditors,*  even  though   their 


^  Tanesmav.Schattler.  114111. 156. 
Further,  as  to  the  nature  of  the  cred- 
itor's bill  in  euch  cases,  see  Thompson 
V.  Reno  Sat.  Bank,  19  Key.  103;  t.  e. 

3  Am.  St.  Rep.  797.  As  to  the  fieri- 
bUity  and  scope  of  the  remedy,  see 
Arthur  v.  WUlIus,  44  Minn.  409,  412; 
Ballin  v.  Loeb,  78  Wis.  401,  412;  «.  e. 
47  N.  W.  Rep.  616;  10  L.  R.  A.  742. 

•  5  Edmond's  SUt.  at  Large,  83, 

4  292.  See  Bean  v.  Biggs,  25  Hun 
(N.  Y.),  122. 

•  Rev.  SUt.  Wis.  1858,  ch.  134, 
4  88;  2  Taylor's  Wis.  Stat.  1564,  4 100; 
Ihid.,  1566,  4 108;  Laws  Wis.  1860,  ch. 
303,  ^4  1,  2;  2  Taylor's  Wis.  SUt. 
1568,  44  112,  113. 

•  2  Taylor's  Wis.  SUt.  1732,  H  18, 
19.  "  Whenever  a  judgment  shall  be 
obtained  against  any  corporation  in* 
corporated  under  the  laws  of  this 
SUte,  and  an  execution  issued  thereon 
shall  have  been  returned  unsatisfied, 
in  whole  or  in  jmrt,  upon  the  petition 
of  the  person  obUining  such  judg- 
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ment,  or  his  represenUtives,  the  cir^ 
cuit  court  within  the  proper  county 
may  sequestrate  the  stock,  property, 
things  in  action,  and  effecU  of  such 
corporation,  and  may  appoint  a  re- 
ceiver of  the  same.  In  the  final  order 
on  any  such,  the  court  shall  direct  a 
just  and  fair  distribution  of  the  prop- 
erty  of  such  corporation,  and  of  the 
proceeds  thereof,  to  be  made  among 
the  fatir  and  honest  creditors  of  such 
corporation,  in  proportion  to  their 
debU  respectively,  who  shall  be  paid 
in  the  same  order  as  provided  in  the 
case  of  a  voluntary  dissolution  of  a 
corporation." 

*  2  Wait's  Act.  &  Def.  428 ;  Storm 
».  Waddell,  2  Sandf.  Oh.  (N.  Y.)  494; 
Brown  t».  Nichols.  42  N.  Y.  26;  Lynch 
V.  Johnson,  48  N.  Y.  27;  George  v. 
Williamson,  26  Mo.  190;  «.  c.  72  Am. 
Dec.  203;  McCalmont  v.  Lawrence,  I 
Blatchf.  (U.  S.)  232.  Compare  Rob- 
erts V,  Albany  &c^  R.  Co.,  25  Barb. 
(N.  Y.)  662;'£dmeston  v.  Lyde,  I 
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judgments  are  older  than  his.^  But  the  statute  giving  the 
proceeding  against  corporations  provides  for  a  ratable  distribu* 
tion  of  the  assets  among  creditors.  Both  of  these  statutes  being 
in  existence,  can  the  creditor  of  a  corporation  proceed  under  the 
former  and  acquire  a  preference?  Or,  the  latter  statute  only 
being  in  existence,  can  he  acquire  a  like  preference  by  filing 
a  creditor's  bill  ?  It  has  been  held  in  New  York  that  he  must 
proceed  under  the  latter  statute  on  behalf  of  himself.'  But 
in  Wisconsin,  the  view  has  been  taken  that  he  may  proceed 
under  the  former  statute,  this  being  the  cheaper  and  more 
direct  mode,  until  some  other  creditor,  proceeding  under  the 
latter  section,  procures  an  injunction  against  the  prosecution 
of  his  suit,  as  therein  provided.'  But  the  safer  and  more 
preferable  course  is  for  the  creditor  to  bring  a  petition  under 
the  latter  statute,  on  behalf  of  himself  and  all  other  creditors 
who  may  choose  to  join  in  the  action;*  and  if  he  has  com- 
menced his  proceeding  under  the  former  statute,  he  should 
amend  his  complaint  by  setting  forth  that  the  proceeding  is 
in  behalf  of  all  creditors,  and  making  all  stockholders  parties.^ 
But,  unless  some  other  proceeding  is  given  by  statute,  thei^ 
is  no  doubt  that  the  form  of  suit  in  equity  known  as  a  cred- 
itor's billf  although  regulated  by  statute,  is  an  appropriate 
proceeding.* 


Paige  (N.  Y.),  637;  t.  e.  19  Am.  Dec. 
454;  Wakeman  v.  Grover,  4  Paige 
(N.  Y.),  23;  «.  c.  affirmed,  11  Wend. 
(N.  Y.)  187 ;  25  Am.  Dec.  624. 

^  Lyon  V.  Bobbins,  46  Dl.  276. 
Contra,  State  Savings  Asso.  v.  Kel- 
logg, 63  Mo.  540. 

■  Morgan  v.  New  York  Ac.  R.  Oo., 
10  Paige  (N.  Y.),  290;  «.  c.  40  Am. 
Dec.  244;  Sherwood  v.  Buffalo  <&c.  R. 
Co.,  12  How.  Pr.  (N.  Y.)  186;  Hinds 
V,  Ganandaigua  &c.  R.  Oo.,  10  How. 
Pr.  (N.  Y.)  487 ;  Gourtois  v.  Harrison, 
12  How.  Pr.  (N.  Y.)  359;  «.  c.  8  Abb. 
Pr.  (N.  Y.)  96;  IHilt.  (N.  Y.)  109. 

*  Ballston  Spa  Bank  v.  Marine 
Bank,  18  Wis.  490;  Pierce  v.  Mil- 
waukee   OonBtruction    Co.,  88  Wis. 


253.  See  Oonrtois  v,  Harrison,  12 
How.  Pr.  (N.  Y.)  359;  «.  c.  3  Abb. 
Pr.  (N.  Y.)  96;  1  Hilt.  (N.  Y.)  109; 
Lowber  v.  Mayor,  5  Abb.  Pr.  (N.  Y.) 
268;  7Abb.Pr.  (N.Y.)248;  McBride 
V.  Farmers'  Bank,  28  Barb.  (N.  Y.) 
476;  «.  c.  7  Abb.  Pr.  (N.  Y.)  347; 
Rankine  v.  Elliott,  16  N.  Y.  877. 

^  Adler  v.  Milwaukee  Patent  Brick 
Oo.,  13  Wis.  57. 

*  Pierce  v,  Milwaukee  Oonstmction 
Oo.,  38  Wis.  253. 

*  Miers  v.  Zanesrille  Oo.,  11  Ohio, 
273;  «.  c.  13  Ohio,  197;  Henry  v.  Ver- 
million Oo.,  17  Ohio,  187;  Marsh  i;. 
Burroughs,  1  Wood  (U.  S.),  463,  467. 
The  distinction  between  supplementary 
proceedings  given  by  statute  in  the 
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§  8520.  AuzUiaiT  BeUef  by  Injunction. — Where  the  bill 
proceeds  in  behalf  of  aU  the  creditors,  and  there  will  not  be 
enough  for  all  after  assessing  the  stockholders  to  the  fall 
extent  to  which  they  are  liablei  it  is  necessary  to  justice  that 
the  prosecution  of  separate  actions  by  particular  creditors 
should  be  enjoined;  otherwise  they  would  get  unjust  advan- 
tages over  the  creditors  who  join  in  the  equity  suit.^  But  such 
an  injunction  cannot  be  granted  where  the  right  of  the  creditor 
to  prosecute  a  separate  suit  at  law  is  a  clear  statutory  right.*  It 
has  been  held  that  such  an  injunction  ought  to  go  to  restrain  a 
separate  creditor  from  prosecuting  an  action  commenced  after 
the  making  of  an  order  appointing  a  receiver,  but  before  the 
appointment  has  been  perfected.'  But,  as  the  receiver  suc- 
ceeds to  the  right  of  the  corporation,  the  enjoining  of  actions 
commenced  by  the  corporation  does  not  necessarily  follow; 
and  accordingly,  where  an  action  for  an  unpaid  stock  sub- 
scription has  been  commenced  by  the  company,  and  a  receiver 
is  afterwards  appointed,  the  action  may  be  continued  in  the 
name  of  the  company.*  But  a  receiver  of  an  insolvent  corpora- 
tion cannot  interfere  in  an  action  against  it  until  he  has  been 


same  action,  and  creditors'  bills,  is 
further  explained  and  illustrated  in 
Allen  V.  Benton,  79  Mo.  165,  166; 
Irons  V.  Manufacturers'  Nat.  Bank, 
17  Fed.  Rep.  308;  Bronson  v.  AVil- 
mington  &c.  Life  Ins.  Oo.,  85  N.  0. 
411,  413.  And  see  as  to  supplemental 
proceedings  in  North  Carolina,  Rand 
V.  Rand,  78  N.  0. 12 ;  Carson  v.  Gates, 
64  N.  0.  115 ;  McKeithan  v.  Walker, 

66  N.  G.  95;  Hutchison  v.  Symons, 

67  N.  G.  156;  Rankin  v.  Minor,  72 
N.  O.  424. 

1  Ballm  V.  Loeb,  78  Wis.  404 ;  $.e. 
47  N.  W.  Rep.  516;  10  L.  R.  A.  742; 
Rankine  v.  Elliott,  16  N.  Y.  377; 
affirming  t.  c.  14  How.  Pr.  (N.  Y.) 
339;  Eames  v.  Boris,  102  HI.  350; 
Geery  «•  New  York  Ac.  Steamship 
Co.,  12  Abb.  Pr.  (N.  Y.)  268;  Pfohl 
V.  Simpson,  74  N.  Y.  137.    To  this 
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end  those  creditors  who  persist  in 
prosecuting  separate  actions  at  law 
must,  of  course,  be  made  partiet 
defendant  to  the  suit  in  equity.  See 
the  case  last  cited. 

'  Mason  v.  New  York  Silk  Man. 
Go.,  27  Hun  (N.  Y.),  807.  And  see, 
also,  Mathez  v,  Neidig,  72  N.  Y.  100, 
where  it  was  held,  under  the  same 
statute,  the  New  York  Manufactur- 
ing Act  (N.  Y.  Laws  of  1848,  ch.  40, 
sec.  12),  that  the  creditor  had  hii  elec- 
Hon  either  to  proceed  at  law  against 
any  stockholder,  or  in  equity  against 
all  the  stockholders. 

•  Rankine  v.  Elliott,  16  N.  Y.  377; 
affirming  t.  e.  14  How.  Pr.  (N.  \.) 
339. 

*  Phoenix  Warehousing  Co.  tr. 
Badger,  67  N.  Y.  294,  299. 
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made  a  party  by  order  of  the  coart.^  An  injunction  cannot 
be  granted  so  as  to  displace  legal  lient  acquired  by  a  particular 
creditor  prior  to  the  filing  of  the  general  creditors'  bill,  unless 
there  is  some  statute — such  as  the  late  Federal  Bankruptcy 
Law — ascribing  such  an  effect  to  the  winding-up  proceeding; 
or,  at  least,  if  the  prosecution  of  suits  in  which  such  liens 
have  been  established  are  enjoined,  the  injunction  will  not 
have  the  effect  of  discharging  the  liens;  but  the  liens  acquired 
by  attaching^  jvdgment^  or  execution  creditors,  will  be  entitled  to 
preference  in  their  order,  in  the  decree  of  final  distribution.' 
It  is  equally  plain  that,  in  order  for  a  general  creditors'  bill  to 
do  effectual  justice,  an  injunction  should  go  against  the  officers 
who  wield  the  power  of  the  corporation,  and  perhaps  also  in 
point  of  form  merely  against  the  corporation  itself,  restraining 
them  from  further  meddling  with  its  assets  or  dealing  with  its 
creditors.  Thus,  it  has  been  held  that  an  order  appointing  a 
receiver  of  the  assets  of  an  insolvent  corporation  for  the  pur- 
pose of  winding  up  its  affairs,  should  contain  a  clause 
restraining  its  officers  from  paying  the  debts,  or  paying  away 
or  transferring  the  assets.'  It  is  scarcely  necessary  to  add 
that  equity  will  grant  this  species  of  relief  according  to  the 
demands  of  justice  in  each  particular  case,  and  so  will  a  court 
of  hanhrwptcy  wielding  the  powers  of  a  court  of  equity.^ 

§  3521.  Necessity  of  a  Judgrment  at  Law.  —  Regularly,  as 
already  seen,'  the  creditor  must,  before  invoking  the  aid  of 


*  Tracy  «.  ilrst  Nat  Bank,  87 
N.  Y.  623. 

'  Minchin  v.  Second  Nat.  Bank,  86 
N.  J.  £q.  436.  See  the  observations 
of  Leonard,  J.,  in  Geary  v.  New  York 
Ac.  Steamship  Oo.,  12  Abb.  Pr.  (N.  Y.) 
268,  where  the  general  doctrine  that 
the  creditors  who  proceed  in  equity 
are  entitled  to  an  in  junction  against 
separate  suits  at  law  is  qualified. 

•  Morgan  i;.  New  York  Ac.  R.  Oo., 
10  Paige  (N.  Y.),  290;  «.  c.  40  Am. 
Dec.  244.  But  an  injunction  depriy- 
ing  the  officers  ot  a  corporation  of  the 


control  of  all  its  property  should  not, 
it  has  been  held,  be  granted  ex  parte 
on  the  certificate  of  a  vice-chancellor 
or  an  injunction  master  out  of  court. 
Ibid. 

*  Gibson  t».  lowis,  11  N.  B.  R.  247. 
Case  where  the  corporation  was  in 
bankruptcy,  and  a  temporary  injunc- 
tion to  restrain  general  distribution 
was  refused,  but  an  injunction  to 
restrain  temporarily  a  disposition  of 
the  corporate  stock  was  granted. 
Gibson  v.  Lewis,  11  Phila.  (Pa.)  476. 

*  Ante,  i  8351. 
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equity,  have  exhausted  his  remedy  at  law;  and  the  usual  proof 
of  his  having  done  so  is  the  recovery  of  a  judgment  and  the 
return  of  an  execution  nuUa  bona.^  It  must  then  be  regarded 
as  a  general  rule,  in  the  absence  of  statutory  exceptions,  that 
the  creditor  cannot  proceed  against  the  stockholder  until  he 
has  obtained  a  judgment  at  law.'  The  construction  of  statutes^ 
or  other  judicial  theory,  has  dispensed  with  this  necessity  in 
some  jurisdictions.  Thu8,under  a  statute  of  Wisconsin  in  force 
in  1863,  a  creditor  of  a  corporation  might  proceed  by  bill  in 
equity,  in  behalf  of  himself  and  all  other  creditors  who  might 
choose  to  make  themselves  parties,  against  the  corporation,, 
jointly  with  its  stockholders,  without  first  obtaining  a  judg- 
ment at  law;'  and  the  same  was  and  still  is  the  rule  in 
Alabama;^  and  is  the  rule  under  some  theories  where  the 
stockholders  are  jointly  and  severally  liable  as  partners  for  the 
whole  amount  of  the  debt,  without  reference  to  the  amount  of 
stock  owned;  here  there  may  be  a  decree  against  them,  even 
before  a  decree  is  had  against  the  corporation.'  In  Massachu- 
setts it  was  not  necessary  to  obtain  a  judgment  at  law  as  a 
prerequisite  to  maintaining  a  bill  against  the  directors,  under 
a  statute  making  them  liable  for  incurring  debts  in  excess  of 
the  capital  stock,  the  company  becoming  insolvent.* 


»  AnU,  i  3367. 

'  AnUy  $  8354 ;  Blake  v.  Hinkle,  10 
Yerg.  (Tenn.)  218;  Cambridge  Water 
WorkB  V*  Somerville  Dyeing  C3o.,  4 
Allen  (Maes.),  239. 

*  Cleveland  v.  Marine  Bank,  17 
Wis.  645. 

*  Smith  V.  Huckabee,  63  Ala.  191. 
See,  also,  Central  Agricultural  <Scc. 
Aflso.  V.  Alabama  Gold  Life  Ins. Co., 
70  Ala.  120,  where  the  creditor  who 
filed  the  bill  proceeded  for  the  residue 
of  a  debt  left  unsatisfied  after  foreclos- 
ing a  mortgage,  and  without  having 
reduced  his  demand  to  a  judgment  at 
law,  so  far  as  appears. 

*  Masters  v.  Rossie  &c.  Co.,  2  Sandf. 
Oh.  (N.  Y.)  301. 
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*  Merchants'  Bank  v.  Stevenson^ 
6  Allen  (Mass.),  398.  The  court,  re- 
ferring to  the  case  of  Merchants*  Bank 
V,  Stevenson,  10  Gray  (Mass.),  232, 
says  that  it  was  held  in  that  case, 
under  the  statute  quoted,  that  a  suit 
at  law  against  the  directors  could  not 
be  maintained,  but  that  the  only 
proper  remedy  was  by  bill  in  equity, 
in  which  all  the  creditors  entitled  to 
a  remedy  against  the  directan  could 
join,  the  amount  of  their  debts  be 
ascertained,  the  excess  of  such  debts 
above  the  capital  stock  determined 
and  adjudicated,  and  a  just  and  proper 
apportionment  made  of  the  amount 
assessed  among  the  several  creditors 
in  proportion  to  the  amount  of  their 
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§  3522,  Creditors  ne^  not  First  Endeavor  to  Indnee 
Corporation  to  Sue.  —  It  is  not  a  condition  precedent  to  the 
right  of  the  creditor  to  maintain  a  suit  in  equity  against  the 
corporation  and  a  shareholder,  to  subject  what  is  due  from 
t^e  shareholder  to  the  corporation  in  respect  of  his  shares, 
that  the  creditor  should  first  have  made  an  effort  to  induce 
the  corporation  to  make  a  caU  on  the  shareholder  for  so  much 
of  what  is  due  from  him  in  respect  of  his  shares  as  will  be 
necessary  to  satisfy  the  creditor's  judgment.  This  question 
has  no  analogy  to  those  decisions  which  hold  that  a  stock* 
holder  or  creditor  may,  under  certain  circumstances,  and  to 
prevent  a  failure  of  justice,  institute  and  control  a  suit  in  his 
own  name  involving  the  rights  of  the  corporation,  if  it  has 
refused  to  take  action.' 


Article  II.    Questions  of  Pleadinq  and  Pbocedubb. 


SncnoN 

8526.  QaesUons  of  pleading  in  such 

creditors'  bills. 

8527.  Multifarioasness. 

8528.  Issues  not  determined  by  orig^ 

inal  complaint. 

8529.  Not   necessary  to   give   stock- 

holders fresh  notice  of  claims 
of  creditors  subsequently 
coming  in,  in  order  to  sup« 
port  judgments  by  default. 


Section 

8530.  Averments  to  excuse  the  bring- 

ing in  of  insolvents  and  non- 
residents. 

8531.  Objection  for  want  of  parties 

when  waived. 

8582.  Joining  an  action  to  enforce  un- 
paid subscriptions  with  an 
action  to  enforce  individual 
liability. 

8533.  Stockholders  not  permitted  to 
sever  in  their  defenses. 


g  8526.  Qaestions  of  Pleadingr  in  Such  Creditor's  Bill.  — 

Such  a  bill  is  not  demurrable  on  the  ground  that  it  fails  to 
set  out  the  number  of  shares  held  by  each  defendant,  and  to 
state  what  residue  of  the  subscription  of  each  defendant 
remains  unpaid,  where  it  states  that  the  plaintiffs  are  unable 
to  get  this  information,  and  that  they  demand  a  discovery 
thereof.     "  It  is  sufficient  to  charge  that  each  owes  upon  his 


respective  debts.    It  did  not  deter-  commenced  to  enforce  the  liability  of 

mine  that  a  judgment  at  law  must  first  the  directors. 

be  recovered  against  the  corporation,  ^  Thompson  v.  Reno  Sav.  Bank,  19 

before  such  suit  in  equity  could  be  Nev.  171 ;  $.  e.  8  Am.  St.  Rep.  881. 
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stock  subscription,  and  should  pay  up  what  is  still  due,  at 
least  so  far  as  to  satisfy  the  claims  of  creditors  of  the  corpora- 
tion/' ^  Where  the  creditor  has  not  prosecuted  his  claim  to 
judgment  against  the  corporation,  the  company  may,  it  has 
been  held,  file  a  cross-bill,  setting  up  a  defense  which  it  mighi 
have  interposed  to  the  creditor's  action  at  law.^  And  even 
where  the  creditor  has  prosecuted  his  demand  to  a  judgment 
at  law,  the  corporation  may,  it  has  been  held,  file  a  cross-bill 
setting  up  any  matter  which  it  was  not  obliged  to  litigate  in 
the  action  at  law,  —  as,  for  instance,  a  counterclaim  founded 
on  the  breach  by  the  complainant  of  a  contract  to  take  its 
stock.* 

§  3527.  Multifariousness.  —  Every  equity  pleader  is  aware 
that  no  fixed  rule  can  be  laid  down  by  which  to  determine 
whether  a  given  bill  is  or  is  not  obnoxious  to  the  objection  of 
multifariousness.  It  may  be  stated  that,  for  the  purpose  of 
preventing  a  multiplicity  of  suits,  a  court  of  equity  will  retain 
a  bill  claiming  one  general  right  against  several  defendants, 
although  there  be  no  privity  of  interest  between  them,  and 
although  each  may  stand  in  a  different  relation  to  the  com- 
plainant from  the  others.'  Chancellor  Kent  sustained  a  bill 
the  object  of  which  was  to  set  aside  fraudulent  conveyances  of 
corporate  property,  as  well  as  to  coerce  payment  of  defaulting 
stockholders;  but  he  appears  to  have  rested  his  conclusion  on 
the  ground  that  all  the  defendants  were  charged  with  fraudu- 
lent practices,  though  in  different  degrees;*  and  the  Supreme 
Court  of  Alabama  sustained  a  bill  of  the  same  nature,  although 
it  was  admitted  that  the  stockholders,  as  such,  had  no  concern 


^  Bronson  v.  WUmington  Ac  Ins. 
Oo.,  85  N.  O.  411,  414. 

>  Qaick  V.  Lemon,  105  HI.  67S. 

»  IHd. 

«  Whaley  v.  Dawson,  2  Sch.  A  Lef. 
867 ;  York  v.  Pilkington,  1  Atk.  282. 
See  further,  post,  ch.  183. 

*  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  (N.  Y.)  130.  The  general  doctrine 
of  this  case,  namely,  that  "a  bill 
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may  be  filed  against  several  persons 
relative  to  matters  of  the  same  nature* 
forming  a  connected  series  of  acts,  all 
intended  to  defraud  and  injure  the 
plaintiffs,  and  in  which  all  the  defend- 
ants were  more  or  less  concerned, 
though  not  jointly  in  each  act,"  was 
recognized  and  applied  in  Fellows  «• 
Fellows,  4  Cow.  (N.  Y.)  682 ;  «.  c.  16 
Am.  Dec.  412. 


PBOCEEDiNGs  IN  EQUITY.     [3  Thomp.  Corp.  §  3529. 

in  the  allegations  of  fraud  affecting  the  deed  of  conveyance 
nought  to  be  set  aside.  The  decision  was  placed  upon  the 
^ound  that  the  object  of  the  bill  was  single,  namely,  to  reach 
equitable  cLssets  of  the  corporation ,  in  satisfaction  of  the  com- 
plainant's judgment  at  law;  and  it  was  thought  to  create  no 
<lifficulty  that  these  assets  were  of  two  kinds,  namely,  (1)  those 
arising  from  the  right  of  the  corporation  to  call  in  its  unpaid 
stock,  and  (2)  those  which  might  be  produced  by  setting  aside 
the  alleged  fraudulent  conveyance.^ 

§  8528.  Issues  not  Determined  by  Orisrinal  Complaint*  — 

Oonsidering  the  flexible  nature  of  the  creditor's  bill  as  ex- 
plained in  a  previous  section,^  it  has  been  held  that,  in  order 
to  ascertain  whether  the  individual  liability  of  the  stockhold- 
-ers  is  properly  enforceable  in  the  proceeding,  regard  must  be 
}iad,  not  merely  to  the  complaint  of  the  original  plaintiffs, 
but  also  to  the  issues  tendered  by  the  pleadings  of  other  cred- 
itors who  may  afterwards  come  in;  and  it  is  immaterial  by 
what  particular  name  they  designate  their  pleadings, — 
whether  answers,  complaints,  or  cross-bills.'  The  meaning 
IS,  that  the  issues  are  not  fixed  by  the  bill  of  the  creditors  who 
iirst  institute  the  proceeding,  but  that  the  proceeding  is  so 
flexible  as  to  admit  of  other  issues,  raised  by  the  petitions  of 
other  intervening  creditors,  and  the  defensive  pleadings 
thereto. 


§  3529.  Not  Necessary  to  Give  Stockholders  Fresh  Notice 
i»f  Claims  of  Creditors  Subsequently  Comingr  in,  in  Order  to 
Support  Judsrments  by  Default.  —  Where  the  proceeding  is 
brought  in  the  form  of  a  general  creditor's  bill,  in  behalf  of 
all  stockholders  who  may  come  in,  and  against  the  corpora- 

^  Allen  V.  Montgomery  R.  Co.,  11  742.    £zamp1e«  of  snch  hills  h(A(\  not 

Ala.  487,  447.    Ezamplefl  of  ench  billt  muUxfanauB:  Bnrna  v.  Beck,  83  Ga. 

held  muUifarunts:  Cambridge  Water  471 ;  t.  e.  10  S.  £.  Rep.  121 ;  Pope  v. 

Works  Go.  V.  Somerville  Dyeing  Co.,  Salamanca  Oil  Co.,  115  Mass.  286, 290. 
14  Gray  (Mass.),  193;  Pope  v,  Leon-  *  AnU,  ^  8433. 

ard,  115  Mass.  2S6;  Ohio  Life  Ins.  Ac.  *  Arthur  v.  Willius,  44  Minn.  409» 

Co.  V.  Merchants'   Ins.  &c.  Co.,  11  413. 
Humph.  (Tenn.)  1 ;  t.  e.  53  Am.  Dec* 
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tion  and  all  shareholders  who  can  be  found,  to  sequester  all 
the  assets  of  the  corporation,  including  so  much  of  what  is 
due  by  the  shareholders  upon  their  share  subscriptions,  as 
may  be  necessary  for  the  purpose  of  satisfying  its  debts, — it 
is  not  necessary  to  give  to  the  stockholders  successive  notice 
of  the  claims  of  those  creditors  who  successively  come  in  and 
prefer  their  demands;  and  it  will  not  be  a  good  objection  to  a 
judgment  by  default  rendered  against  a  particular  shareholder 
that  he  had  no  notice  other  than  the  original  summons;  since 
he  is  bound  to  take  notice  of  the  general  scope  of  the  proceed- 
ing, and  of  the  fact  that  other  creditors  may  come  in  and  pre- 
fer their  demands.^ 

§  3530.  Averments  to  Ezcnse  the  Bringingr  in  of  Insol- 
vents and  Non-residents.  —  Where  the  rule  of  the  statute  or  of 
the  jurisdiction  requires  all  the  shareholders  to  be  made  parties 
defendant,  except  where  it  is  useless  or  impossible  to  bring 
them  all  in,  the  plaintiff  creditors  should  so  frame  their  bill» 
by  appropriate  averments,  as  to  excuse  their  failure  to  join 
as  parties  defendant  those  stockholders  who  are  insolvent  or 
non-resident;  and  if  it  appears  that  all  the  stockholders  are 
not  brought  in,  and  if,  at  the  same  time,  the  bill  contains  no 
such  averments,  a  demurrer  to  it  ought  to  be  sustained.' 

§  9531.  Objection  for  Want  of  Parties,  vrhen  Waived*  — 

In  a  proceeding  in  equity,  or  under  the  codes  in  the  nature  of 
a  suit  in  equity,  an  objection  for  the  non-joinder  of  the  cor- 
poration,* or  of  other  stockholders,*  is  waived,  unless  taken  by 
demurrer  or  answer;  it  cannot  be  raised  after  the  merits  have 
been  litigated.*    The  non-joinder  of  stockholders  in  actions 

^  Spooner  v.  Bay  St.  Louis  8yndi-  Wilmington  &c  Life  Ins.  Co.,  85  K.  0.. 

cate,  47  Minn.  464;  «.  c.  50  N.  W.  411. 

Hep.  SOI.    That  creditors  entitled  to  '  Potter  «.  Dear,  95  Cal.  578;  Um- 

come  in  and  be  made  parties  are  not  sted  «.  Buskirk,    17   Ohio  St.  114 1 

entitled  to  notice,  but  are  bound  by  Leucke  v.  Tredway,  45  Mo.  App.  507. 

repreterUationt  see  anU,  ^  3499.  *  Arthur  v.  Willius,  44  Minn.  409^ 

*  Friend  v.  Powers,  93  Ala.  114 ;  $.  e.  $.  e.  46  N.  W.  Bep.  851. 
South.  Rep.  392.    And  see  Bronson  «• 

*  Leucke  v.  Tredway,  45  Mo.  App.  507,  516. 
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to  charge  the  stockholders  with  the  payment  of  corporate 
debts  is  taken  advantage  of  in  various  ways,  according  to  the 
practice,  statutory  or  otherwise,  prevailing  in  the  particular 
jurisdiction.  In  Massachusetts,  under  a  statute,  the  objection 
that  all  the  stockholders  in  a  corporation  are  not  made  defend- 
ants in  a  bill  in  equity,  to  charge  the  stockholders  for  the 
corporate  debts,  must  be  taken  by  plea  or  answer;  it  cannot 
be  taken  by  demurrer,  although  the  bill  shows  that  not  all  of 
the  stockholders  are  joined.^  In  an  action  at  law,  under  the 
common-law  system,  it  stood  on  the  same  footing  as  the  case 
of  the  non-joinder  of  a  partner,  and  was  taken  advantage  of 
by  a  plea  in  abatement;  otherwise  the  defect  of  parties  was 
waived.'  Under  the  Louisiana  system,  the  objection  was 
raised  by  exception  or  plea;*  while  under  the  code  of  New 
York,*  and  other  similar  codes,'  the  objection  is  waived,  if 
not  taken  by  demurrer  or  answer;  and,  if  any  of  the  stock- 
holders joined  as  parties  are  not  served  or  brought  into  court, 
the  defect  is  waived  if  the  others  go  to  trial  on  the  merits 
without  applying  to  have  the  cause  stayed  until  their  associates 
are  brought  in.*  If  the  objection  is  seasonably  made  by  those 
stockholders  who  are  brought  in,  it  may  afford  a  good  ground 
for  the  court,  master,  or  referee,  to  order  the  cause  to  stand 
over  until  the  other  parties  are  brought  in/  If  after  such  an 
order  of  postponement  or  continuance,  the  plaintiff  unreason- 
ably delays  bringing  in  the  other  stockholders,  it  would  seem 
to  be  good  ground  for  dismissing  his  bill.* 


*  Essex  Company  9.  Lawrence  Bia^ 
chine  Shop,  10  Allen  (Mass.),  852. 

>  AUen  V.  Sewall,  2  Wend.  (N.  T.) 
S27. 

'  Re3mold8  v.  Feliciana  Steamboat 
Oo.,  17  La.  397,  407. 

*  Strong  V.  Wheaton,  8S  Barb. 
IN.  Y.)  623. 

•  Arthur  v.  WiUius,  44  Minn.  409; 
4.  e.  46  N.  W.  Rep.  851. 

•  Arthur  v,  Willius,  ixjtpra, 

'  Ibid.  See  Northwestern  Ac.  Oo. 
V.  Norwegian  &c.  Seminary,  43  Minn. 
449;  «.  c.  45  N.  W.  Rep.  868. 


*  See  Johnson  «.  Robinson,  20 
Minn.  170.  In  aU  jurisdictions,  and 
in  all  forms  of  proceeding  against 
stockholders,  the  rulings  are  that  the 
objection  for  want  of  necessary  parties 
must  be  specially  raised  in  $ome  form 
of  pleading: — in  a  suit  in  equity,  by 
plea  or  answer:  Essex  Oo.  9.  Lawrence 
Machine  Shop,  10  Allen  (Mass.),  352; 
in  an  action  at  common  law,  by  plea 
in  abatement:  Allen  v,  Sewall,  2  Wend. 
(N.  Y.)  327;  under  Oiyil  Code  of 
Louisiana  by  exception  or  plea:  Rey- 
nolds «.  Feliciana  Steamboat  Co.,  17 
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§  3532.  Joining  an  Action  to  Enforce  Unpaid  Subscript 
tions  with  an  Action  to  Unforce  Individual  Liability.  —  Under 
some  systems,  a  judgment  creditor  of  an  insolvent  corporation 
may  join,  in  the  same  action,  a  claim  to  compel  payment  of 
unpaid  subscriptions  for  stock,  and  a  claim  to  enforce  the 
individual  liability  of  stockholders,  for  the  satisfaction  of  hia 
judgment.* 

§  3533.  Stockholders  not  Permitted  to  Sever  in  their 
Defenses. — It  follows  that  the  stockholders  cannot  be  permitted 
to  sever  ia  their  defenses,  one  of  them  defending  by  demurrer^ 
and  the  others  by  answer.  "  To  allow  a  severance  in  the 
mode  of  defense  would  let  in  all  the  inconveniences  which  the 
rule  of  the  common  law  in  regard  to  the  practice  by  which 
double  pleading  is  not  allowed,  was  intended  to  exclude.  For 
illustration:  If  the  demurrer  of  the  defendant  Kidder  be 
disposed  of,  that  will  decide  the  merits  of  the  case,  and  the 
defendants  De  Eossett  and  others  will  not  have  had  an  oppor- 
tunity of  being  heard  by  counsel.  If  the  demurrer  should 
be  overruled,  the  case  will  in  effect  be  decided  against  them^ 
and  if  it  be  sustained,  the  case  will  be  dismissed  as  to  Kidder^ 
and  they  will  be  left  in  an  anomalous  condition."' 


Article  III.    The  Relief  Granted. 


SicnoN 

8536.  Form  of  relief . 
3637.  Ordering  an  assessment  upon 
the  stock. 


Secttton 

368S.  Order  of  assessment  not  grant- 
ed until  general  assets  ex- 
hausted. 


La.  897, 407 ;  and,  under  the  New  York 
and  Wisconsin  Codes  of  Procedure, 
by  demurrer  or  answer:  Strong  t;. 
Wheaton,  88  Barb.  (N.  Y.)  616; 
Arthur  v.  Willius,  44  Minn.  409;  s,  c. 
46  N.  W.  Rep.  851.  Such  is  the  rule 
under  the  Missouri  Code  of  Procedure 
(R.  S.  Mo.  1889,  §§  2043,  2047),  under 
which  an  objection  for  defect  of  par- 
ties is  waived,  if  not  taken  by  demurrer 
or  answer*  Michael  v.  St.  Louis  &c. 
Ins.  Co.,  17  Mo.  App.  28;  Hagar  v. 
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Graves,  25  Mo.  App.  164;  Pike  v^ 
Martindale,  91  Mo.  268.  The  rule^ 
extends  even  to  the  objection  that 
there  has  been  a  misjoinder  of  parties^ 
and  reaches  to  the  objection  that  the- 
defendants  were  improperly  joined* 
Anderson  v.  McPike,  41  Mo.  App.  828; 
Taber  v.  Wilson,  34  Mo.  App,  89. 

^  Warner  t>.  Callender,  20  Ohio  St» 
190. 

»  Von  Glahn  v.  De  Rossett,  76  N.  C 
292. 


PROCEEDINGS  IN  BQUiTy%     [3  Thomp.  Corp.  §  353G. 

SscnoN  SscnoN 

8539.  Assessments  and  contributions  where  prior  ones  prove  insof- 

to  be  ratable.  ficient. 

8540.  Assessing  solvent  stockholders     3548.  Form  and  substance  of  the  de- 

to  make  up  deficiencies.  cree. 

3541.  To  what  extent  resident  stock-     8544.  Entering  a  decree  su3  to  the  rights 

holders  assessed  where  some  of  those  before  the  court, 

are  non-residents.  8545.  Distribution  where  the  plaintiff 

3542.  Making  additional  assessments  is  himself  a  stockholder. 

§  3536.  Form  of  Belief.  —  It  is  a  part  of  the  ordinary 
method  of  equity  procedure  that  an  account  taken,  in  order 
to  ascertain  what  debts  are  to  be  paid  and  to  whom,  and  what 
stockholders  within  the  jurisdiction  are  required  to  contribute 
to  their  payment  and  to  what  extent.^  If  the  judgment  cred- 
itor is  also  a  stockholder  in  the  corporation,  he  may,  accord- 
ing to  one  theory,  proceed,  under  a  well-known  branch  of 
equity  jurisdiction,  to  have  his  statutory  liability  set  off  against 
his  judgment;*  and  the  facility  with  which  such  a  remedy  may 
be  afforded  in  equity  has  been  supposed  to  vindicate  the  juris- 
diction of  that  forum;  though  the  better  view  is  that  this 
right  does  not  exist  in  ordinary  cases  after  insolvency,  but  that 
be  must  pay  up  as  a  debtor,  and  then  take  his  distributive  share 
as  a  stockholder.*  Equitable  relief  has  sometimes  gone  so 
far  as  to  award  an  execution  against  a  particular  stockholder 
who  had  paid  nothing  for  his  shares,  to  the  extent  of  the  whole 
amount  due  thereon.*  This  is  upon  the  theory  that  where 
the  creditor  has  exhausted  his  remedy  at  law,  he  is  entitled 
to  be  subrogated  in  equity  to  the  rights  of  the  corporation  as 
against  any  shareholder,  and  to  have  a  decree  awarding  him 
an  execution  against  such  shareholder,  for  the  full  amount 
due  by  the  latter  to  the  corporation,  provided  so  much  be  nec- 
essary to  satisfy  his  judgment.* 

*  Holmes  v.  Sherwood,  S  McOrary  *  Hickling  v.  Wilson,  104  111.  54. 
(U.  8.),  405;  «.  c.  16  Fed.  Rep.  725;          •  Ibid,     Other   cases    proceeding 
Bronson  v,  Wilmington  &c.  Life  Ins.  substantially  on  this  theory  are  Hatch 
Co.,  86  N.  0.  411.  V.  Dana,  101 U.  S.  205 ;  Marsh  v.  Bur- 

■  Geery  v.  New  York  &c.  Steam-  roughs,!  Wood  (U. S),  468;  Potter  v. 
•hip  Co.,  12  Abb.  Pr.  (N.  Y.)  268.  Bear,  95  Cal.  578 ;  Baines  t;.  Babcock, 

*  Po9t,  ^  3786.  95  Cal.  581 ;  «.  c.  29  Am.  St.  Rep.  158. 
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§  3537.  Orderingr  an  Assessment  upon  tbe  Stoek.  —  But  the 

chief  kind  of  relief,  whether  the  corporation  is  being  wound 
up  by  a  receiver  appointed  by  the  court,  or  under  a  voluntary 
or  statutory  assignee  or  trustee,  consists  in  ordering  an  as- 
sessment upon  the  shares,  or  against  the  shareholders,  either 
to  call  in  so  much  of  what  remains  unpaid,  or  sometimes  *  to 
enforce  a  superadded  statutory  liability.  Recurring  to  the 
doctrine  that  the  assets  of  an  insolvent  corporation  are  a  trust 
fund  for  its  creditors,'  and  to  the  rule  that  a  court  of  equity 
will  never  allow  a  trust  to  fail  for  want  of  a  trustee,  the  prin- 
ciple at  once  suggests  itself,  that  if  the  directors,  whose  duty 
it  is  to  order  an  assessment  to  call  in  what  is  necessary  to 
meet  th«  demands  of  creditors,  fail  or  refuse  so  to  act,  a  court 
of  equity  will,  by  an  order  of  court,  make  the  call,  so  to 
speak,  and  appoint  a  trustee  (receiver),  if  necessary,  to  collect 
the  same,  and  enforce  payment  of  the  same  by  the  proper 
actions  against  the  stockholders  distributively.*  It  seems  to 
have  been,  at  one  time,  the  practice  in  England  to  award  a 


^  AnU,^  3104;po8f,  $  3560. 

'  Atitif  ^  2951,  et  &eq» 

*  Glenn  v.  Semple,  80  Ala.  159 ;  ••  e* 
60  Am.  Rep.  92 ;  Re  Glen  Iron  Works, 
13  Phila.  (Pa.)  479:  Lewis  v,  Glenn, 
84  Va.  947;  ».  c.  6  S..E.  Rep.  866; 
Glenn  v.  Williams,  60  Md.  93;  Sanger 
f.  Upton,  91  U.  S.  56;  Upton  v.  Trib- 
ilcock,  91  U.  8.  45;  Webster  t>.  Up- 
ton, 91  U.  8.  65 ;  $,  c.  15  Am.  Law  Reg. 
(N.  B.)  638;  Hall  v.  United  States  Ins. 
Co.,  5  Gill  (Md.),  484;  Hatch  v.  Dana, 
101  U.  8.  205;  Hawkins  v.  Glenn,  181 
U.  8.  819;  Adler  v.  Milwaukee  Ac. 
Brick  Co.,  13  Wis.  57,  61 ;  Thompson 
«.  Reno  Sav.  Bank,  19  Kev.  242;  «.  e. 
3  Am.  St.  Rep.  883;  Ward  v.  Gris- 
woldville  Man.  Ck>.,  16  Oonn.  593; 
Dalton  &c.  B.  Go.  v.  McDaniel,  56  Ga. 
191 ;  Crawford  v.  Rohrer,  59  Md.  599; 
Marsh  v.  Burroughs,  1  Wood  (U.  8.), 
468;  Upton  v.  Hansbrough,  8  Biss. 
(U.  8.)  417 ;  Great  Western  Tel.  Co.  v. 
<3iray,  122  III.  680;  *.  c.  (with  note)  27 
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Am.  Law  Reg.  (n.  b.)  160 ;  Lamar  Ins. 
Co.  V.  Moore,  84  111.  575 ;  Patterson  v, 
Lynde,  112  111.  196,  208.  The  same 
power  was  possessed  by  the  District 
Courts  of  the  United  States  as  courts  oj 
bankruptcy  under  the  late  Bankruptcy 
Act  of  Congress.  Upton  v.  Hans- 
brough, supra;  Sanger  v.  Upton,  supra; 
Myers  v.  Seeley,  1  Cent.  L.  J.  451. 
Assessments  made  upon  the  stock- 
holders of  a  bankrupt  corporation  by 
the  assignee  in  bankruptcy,  directed 
and  sanctioned  by  the  District  Court 
having  jurisdiction  of  the  bankrupt, 
were  conclusive  and  eotdd  not  be  tm- 
peached  coUaterally,  Michener  «.  Pay- 
son,  13  N.  B.  R.  49.  So,  the  determina- 
tion of  the  Comptroller  of  the  Currency 
to  appoint  a  receiver  of  a  noHonai  bank, 
and  his  action  in  levying  the  assess- 
ment, are  conclusive  upon  debtors  and 
shareholders.  Peters  «.  Foster,  56 
Hun  (N.  Y.),  607;  ».  c.  82  N.  Y.  St. 
Rep.  174;  10  N.  Y.  Supp.  889. 
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mandamui  against  the  directors,  at  the  suit  of  a  judgment 
creditor  of  the  corporation,  to  compel  them  to  make  the  neces- 
sary calls  to  raise  funds  to  satisfy  his  execution;^  but  this 
remedy  has  been  denied,  for  reasons  which  demonstrate  the 
superior  efficacy  of  the  remedy  in  equity .*  This  remedy  has 
never  obtained  in  this  country;  and  in  some  cases  it  has 
been  said  that  it  is  not  necessary  to  resort  to  it,  since  the  rem- 
edy in  equity  is  more  effectual.*  Referring  to  this  subject,  it 
is  said  by  Sir  Nathaniel  Lindley,  citing  the  authorities  in  the 
margin:  *'  But  as  before  the  judicature  acts,  a  court  of  equity 
would,  so  now,  it  is  submitted,  any  division  of  the  High 
Court  will,  if  necessary,  assist  a  person  entitled  to  payment 
out  of  the  funds  of  a  company,  by  making  a  call  on  the  share- 
holders, and  compelling  them  to  furnish  so  much  of  the  un- 
paid-up  capital  as  may  be  required  to  liquidate  the  demand 
upon  them.^    Whether  they  can  be  compelled  to  furnish  more 


^  Beg.  V.  Ledgard,  1  Ad.  &  £1. 
(n.  s.)  616 ;  Rex  v.  St.  Katharine  Dock 
Oo.,  4  Barn.  A  Ad.  360;  Peg.  v.  Vic- 
toria Park  Co.,  1  Ad.  A  £1.  (n.  s.)  288. 

*  Reg.  V.  Victoria  Park  Oo.,  1  Ad. 
&  £U  (N.  8.)  288.  In  this  case,  the 
mandamtu  was  refused,  it  appearing 
that  calls  saffident  to  satisfy  the  judg- 
ment had  been  made  but  not  paid, 
and  that  the  company  had  not  any 
longer  the  proper  officials  for  making 
such  calls.  Bot  the  decision  did  not 
diminish  the  authority  of  Rex  v,  St. 
Katharine  Dock  Ck>.,  iupra,  as  to  the 
power  of  the  court  to  award  such  a 
mandamui  in  a  proper  case.  In  Reg. 
V.  Ledgard,  1  Ad.  &£1.  (n.  b.)  616,  the 
court  had  awarded  a  peremptory  man- 
damui to  comi>el  the  mayor,  alder- 
men, and  burgesses  of  a  municipal 
corporation  to  make  a  borotigh  rate  for 
the  purpose  of  paying  installments  on 
a  bond  held  by  the  relators,  but  dis- 
chaiged  a  rule  for  an  attachment  for 
disobeying  it,  on  the  ground  that  the 
mandamue  did  not  show  that  the  cor- 


poration had,  or  professed  to  have,  no 
other  means  of  payment ;  since  it  was 
not  for  the  prosecutor  to  select  the 
fund  out  of  which  payment  should  be 
made.  It  will  be  recalled  that,  by 
analogy  to  this  use  of  the  writ,  the 
courts  of  the  United  States  are  in  the 
constant  habit  of  issuing  this  writ 
f^ainst  the  members  of  county  courts, 
and  other  administrative  boards  of 
counties,  towns,  and  other  municipal 
and  guaM- municipal  corporations,  to 
compel  them  to  levy  taxes  for  the 
payment  of  judgments  recovered  on 
negotiable  bonds  issued  by  such  bod- 
ies and  upon  the  coupons  represent- 
ing installments  of  Interest  thereon. 

•  Ward  V.  Griswoldville  Man.  Co., 
16  Conn.  593;  Dalton  <&c.  R.  Go.  v. 
McDaniel,  66  Ga.  191, 195. 

*  **  Law  V.London  Indisputable  Pol. 
Oo.,  1  Kay  A  J.  223;  Ex  parte  Dur- 
ham, 4  Kay  A  J.  517;  Talbot's  case, 
5  De  Gex  <fe  8.  886.  The  7  <fc  8  Vict.» 
ch.  113,  ^  31,  provided  for  making 
calls  for  the  indemnity  of  a  share- 
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than  their  respective  unpaid-up  iDstallments, depends  in  each 
case  upon  the  constitution  of  the  company,  {.  e.,  upon  whether 
the  liability  of  the  shareholders  is  limited  or  unlimited."^ 
But  while  a  call  is  not  necessary  in  order  to  furnish  relief  in 
equity,  it  is  necessary,  in  order  to  entitle  an  attaching  or  judg- 
ment creditor  of  the  corporation  to  proceed  by  garnishment 
against  the  stockholder,^  for  reasons  hereafter  given.' 

§  3538.  Order  of  Assessment  not  Granted  until  General 
Assets  Exhausted.  —  In  the  exercise  of  this  function,  a  court 
of  equity  will  not  order  an  assessment  against  the  stock- 
holders or  make  a  decree  against  them,  until  it  is  made  to 
appear  that  the  other  assets  of  the  corporation  have  been 
exhausted,  or  that  such  an  assessment  or  decree  is  necessary 
for  the  payment  of  the  debts.*  The  receiver,  assignee  in 
bankruptcy,  or  other  representative  of  the  creditors  of  the 
corporation,  is,  under  the  general  principles  of  equity, 
charged  with  the  duty  and  trust  of  collecting  from  the  share- 
holders enough  of  what  is  due  the  corporation,  in  respect  of 
their  several  holdings,  to  liquidate  the  debts  of  the  company 
when  added  to  its  other  assets,  and  to  pay  the  costs  of  the 
proceeding;  and  he  cannot  collect  any  more;  he  cannot  col- 
lect money  from  the  stockholders  for  the  purpose  of  pay- 
ing it  back  to  them  in  a  final  distribution.* 


holder  who  had  been  compelled  to  pay 
a  debt  of  the  company.  No  act  now 
in  force  contains  any  such  provision ; 
but  his  right  to  indemnity  in  such  a 
case  is  clear.  Whether  his  remedy 
would  be  by  action  or  by  a  petition  to 
wind  up  would  depend  on  circum- 
stances." 

^  Lind.  Oomp.  Law,  6th  ed.,  412, 
418. 

'  Bingham  v.  Bushing,  5  Ala.  403. 

•  Postf  §  8678.  As  courts  of  equity 
modeled  after  the  English  court  of 
chancery  are  always  open  and  have 
no  terms,  an  order  authorizing  an  as- 
signee for  the  benefit  of  creditors  to 
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collect  unpaid  subscriptions  may  be 
made  by  a  judge  in  ehambers.  Citi- 
zens'&c.  Say.  Bank  «•  Gillespie,  115 
Pa.  St.  664;  «.  c.  9  Atl.  Bep.  78.  Cir- 
cumstances under  which  a  court  of 
chancery  will  not  order  a  call:  Re 
Bank  of  Hindustan  &c.,  L.  R.  5  Oh. 
400. 

*  Grease  v,  Babcock,  10  Met. 
(Mass.)  526,  667 ;  Robertson  v.  Noen- 
inger,  20  111.  App.  227;  BeU's  Appeal, 
116  Pa.  St.  88;  «.  c.  2  Am.  St.  Rep. 
582. 

•  Scovill  V.  Thayer,  105  U.  S.  143, 
165.  It  has  been  held,  under  the 
New    York  Act   of   1849,  rendering 
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§  8539.  Assessments  and  Contributions  to  be  Ratable.^ 

Stockholders  will  be  assessed  and  will  be  required  to  contri- 
bute ratably  in  proportion  to  their  respective  holdings  of  the 
stock  of  the  corporation.^  Hence,  where  there  have  been  kvo 
iuecessive  suits  to  enforce  the  liability  of  stockholders,  those 
who  were  not  parties  in.  the  former  suit  should  be  required  to 
contribute  what  they  would  have  contributed  had  they  been 
parties  to  it, — in  other  words,  they  must  make  up  their  defi- 
ciencies,— before  another  general  horizontal  assessment  can 
be  made.'  Statutory  schemes  have  already  been  noticed 
under  which  the  transferors  of  shares  remain  liable  to  cred- 
itors for  a  stated  period  after  having  transferred  their  shares. 
No  reason  is  perceived  why  the  equities  between  such  assign- 
ors as  have  responded  to  such  liability,  and  their  assignees,  if 
any,  remain  open,  and  if  all  are  parties,  may  not  be  adjusted 
in  a  final  decree  in  equity.* 

§  8540*  Assessing:  Solvent  Stockholders  to  Make  up 
Deficiencies. — Whether  in  case  some  of  the  stockholders  fail 
to  respond  to  such  an  assessment  by  reason  of  their  insol- 
vency, another  assessment  can  be  laid  upon  the  solvent  stock- 
holders to  make  up  the  deficiency,  must  obviously  depend 
upon  the  grounds,  contractual  or  statutory,  upon  which  the 
assessment  proceeds.  Where  the^liability  is  for  what  remains 
unpaid  in  respect  of  the  share  subscription  of  the  stockholder, 
then  it  is  believed  that  he  ca^nnot  resist  an  assessment  neces- 
sary to  raise  a  fund  to  liquidate  the  debts  of  the  corporation, 
on  the  ground  that  if  other  stockholders  had  responded  the 
assessment  would  not  have  been  necessary.     In  other  words. 


stockholders  of  certain  hanks  indi- 
▼idoally  liable  for  the  debts  of  the 
bank,  that  the  Supreme  Court  has 
power  to  order  an  apportionment  of 
the  debts  of  the  corporation  among 
the  stockholders,  notwithstanding 
there  is  a  large  amount  of  assets  in 
the  receiver's  hands  not  disposed  of. 
Re  Iteciprocity  Bank,  29  Barb.  (N.  Y.) 
369. 


•  Ante,  4  1721 ;  Perkins  t;.  Sanders, 
56  Miss.  733;  Godfrey  t;.  Terry,  97 
U.  S.  176, 177 ;  Pike  v.  Bangor  Ac.  R. 
Oo. ,  68  Me.  445 ;  Great  Western  Tel.  Co. 
V.  Bumham,  79  Wis.  47;  «.  c.  24  Am. 
St.  Rep.  698.     Compare  ante,  $  3094. 

•  Wood  V.  Wood,  40  111.  App.  182. 

•  Railroad  Co.  v.  Smith,  48  Ohio 
St.  219 ;  8.  c.  31  N.  E.  Rep.  743. 

2571 


8  Thomp.  Corp.  §  3540.1    liability  of  8tookholdsr3. 

in  such  a  case,  the  solvent  members  are  liable  to  be  assessed 
for  the  purpose  of  making  up  the  deficiency  produced  hj  the 
failure  of  those  who  are  insolvent.*  Under  this  rule  the  plain- 
tiffs in  a  general  creditors'  bill  will  take  a  decree  against  such 
stockholders  as  are  properly  made  parties  to  the  bill,  or  who 
become  parties  voluntarily,  who  are  found  to  be  solvent,  for 
the  whole  amount  of  their  debt  and  costs,  to  be  apportioned 
among  them  pro  rata^  each  paying  such  proportion  of  the 
whole  debt  as  his  stock  bears  to  the  whole  amount  of  stock 
owned  by  the  solvent  stockholders  who  are  or  may  be  parties 
to  the  bill.*  If  a  deficiency  results  from  some  of  the  stock 
holders  being  insolvent,  there  may  be  a  second  asseasmenX 
upon  those  who  are  solvent,  until  the  creditors  are  satisfied 
or  the  liability  of  the  stockholders  is  exhausted.*  This  being 
the  rule,  a  decree  may  go  at  once  against  all  the  solvent 
stockholders  within  the  jurisdiction,  who  have  been  made 
parties,  for  the  whole  amount  due,  where  it  is  apparent  that, 
in  any  event,  it  will  be  necessary  to  call  in  all  that  is  due 
from  them  in  order  to  satisfy  the  demands  of  creditors.^  But 
there  are  constitutional  provisions,*  statutes,*  and  even  judi- 
cial theories,  under  which  each  stockholder  is  liable  for  his 


»  Godfrey  v.  Terry,  97  U.  S.  171, 
177;  Hunger  v.  Jacobson,  99  111.  349; 
Hodges  v.  Silver  Hill  Mining  Co.,  9 
Or.  200 ;  Perkins  v.  Sanders,  56  Miss. 
733 ;  Leucke  v*  Tredway,  45  Mo.  App. 
507.  The  proposition  which  has  been 
sometimes  advanced  that  the  assess- 
ment must  be  ratable  in  the  sense 
that  those  stockholders  who  are  sol- 
vent cannot  be  further  assessed  within 
the  limits  of  their  liability,  to  make 
up  deficienciei  caused  by  insolvents  to 
respond  to  their  assessments,  —  is 
strangely  untenable,  at  least  in  cases 
where  the  assessment  is  formally 
what  is  due  on  the  share  subscrip- 
tion ;  and  this  will  appear  when  it  is 
considered  that,  in  making  the  as- 
sessments, the  court  acts  merely  as  a 
substitute  for  the  board  of  directors. 
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Now,  it  is  an  unheard-of  proposition 
that  if,  while  the  corporation  is  a  go* 
ing  concern,  the  board  of  directors 
find  it  necessary  to  raise,  by  assessing 
its  shares,  a  given  sum  of  money  to 
Uquidate  its  debts,  and  it  is  found 
that,  by  reason  of  the  insolvency  of 
some  of  the  stockholders,  the  assess- 
ment does  not  raise  the  required  sum, 
— they  are  disabled  from  making  an- 
other assessment  to  make  up  the  de- 
ficiency.   See  ante,  $  1961. 

'  Erickson  v.  Nesmith,  46  N,  H. 
S71. 

»  Godfrey  v.  Terry,  97  U.  S.  171, 
177. 

*  Munger  v.  Jacobson,  99  Dl.  849. 
»  AnU,  4  8001. 

•  AnU,  M  3092,  8093. 


PBOCBEDiNGs  IN  EQUITY.     [3  Thomp.  Corp.  §  3542. 

proportionate  share  of  the  corporate  debts  individually  and 
not  as  a  guarantor  or  surety  for  his  co-stockholders.  In  such 
a  case  the  creditors,  and  not  the  co-shareholders,  become  the 
guarantors  of  the  shareholders  who  may  turn  out  to  be  insol- 
vent, and  no  shareholder  is  liable  to  pay  any  further  propor- 
tion in  consequence  of  the  inability  of  any  other  shareholder 
to  pay  his  proportion.* 

§  3541.  To  What  Extent  Resident  Stockholdem  Assessed 
Where  Some  are  Non-residents. — If  we  take  the  premise 
already  stated,'  that  creditors  are  entitled  to  proceed  against 
those  stockholders  who  are  to  he  found  within  the  jurisdiction, 
and  are  entitled  to  disregard  the  others,  it  should  seem,  as  a 
natural  conclusion,  that  they  would  be  entitled  to  have  the 
stockholders  whom  they  succeed  in  making  defendants 
respond,  to  the  extent  necessary  to  liquidate  the  demands  of 
the  plaintiff  creditors,  until  the  limit  of  their  contractual  or 
statutory  liability  has  been  exhausted.*  But  under  a  case 
presenting  somewhat  peculiar  circumstances,  Mr.  Justice 
Story  declined  to  charge  the  stockholders  who  were  within 
the  jurisdiction  and  before  him,  with  any  more  than  their 
proportionate  share  of  the  debts.*  Under  the  present  statu- 
tory system  in  Ohio,  if  a  stockholder  disposes  of  his  stock  to 
parties  who  are  insolvent  or  beyond  the  jurisdiction  of  the  court, 
but,  during  the  time  he  held  it,  certain  debts  accrued  against 
the  corporation,  the  decree  is  properly  made  against  him  for 
his  proportion  of  such  debts.* 

§  8542*  Makinsr  Additional  Assessments,  where  Prior 
Ones  Prove  Insufficient.  —  From  the  premise  that  the  solvents 
are  assessable  to  make  up  the  deficiency  caused  by  the  failure 
of  the  insolvents  to  respond,*  it  follows  that  if,  by  reason  of 

'  Re  Maria  Anna  Slc,  Coke  Ck).,  6  *  Woodv.I>ammer,3Ma8on(IJ.S.)» 

Oh.  Div.  447.  809,  822. 

*  Ante,  i  8495.  *  Mason  v.  Alexander,  44  Ohio  St. 

*  This  was  the  theory  of  the  Sape-  818,  838 ;  foUowing  Brown  v.  Hitch- 
rior  Ooiirt  of  Oindnnati,  in  Wehrman  cock,  86  Ohio  St.  667.  See  anU,  i  8226. 
9.  Beakirt,  1  Gin.  Sup.  (Ohio)  280.  •  AnU,  i  8094. 
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the  insolvency  of  some  of  the  stockholders,  it  turns  out  that 
one  assessment  does  not  raise  sufficient  funds  to  meet  the 
demands  of  the  creditors,  a  second  asaeasment  may  be  made;^ 
though,  under  a  statute,  it  has  been  held  that  a  second  assess* 
meut  is  not  authorized.'  This,  however,  is  not  the  sound 
view,  unless  the  power  of  making  a  second  assessment  is 
restrained  by  statute,  and  then  the  statute  is  at  fault.  The 
power  to  make  such  calls  is  not  exhausted  by  one  effort;  and 
even  where  the  case  is  transferred  to  another  court  of  com- 
petent jurisdiction,  that  court  may  make  a  further  coll.* 

§  9543.  Form  and  Substance  of  the  Decree.  —  There  is  a 
variety  of  thought  and  practice  on  thifl  subject.  The  view 
most  consonant  with  the  aims  and  objects  of  a  winding-up 
proceeding  in  equity  is  that,  before  a  decree  can  be  made  an 
account  should  be  taken  of  the  debts  to  be  liquidated  and  of 
the  amount  due  by  each  shareholder,  from  which,  after  deduct- 
ing the  available  assets  in  hand,  the  total  sum  to  be  raised 
should  be  ascertained  and  apportioned  among  the  several 
contributories,  after  which  a  decree  should  go  against  each 
shareholder  for  his  proportion.*  Of  course,  if  the  plaintiff 
fails  to  prove  that  all  of  those  whom  he  impleads  are  in  fact 
stockholders,  this  will  not  prevent  him  from  proceeding  to 
judgment  against  the  rest.*  Where  the  liability  is  proportion^ 
ate  to  the  amount  of  shares  and  to  the  valv^  thereof  which 
each  individual  may  hold  in  the  corporation,  the  value  of  the 
stock,  in  estimating  the  amount  which  each  stockholder  has 
to  pay  is  to  be  taken  at  its  par  valued  So  far  as  practicablei 
and  within  limits  already  stated,  the  burden  must  be  ratably 
distributed;  and  therefore  if  some  of  the  stockholders,  without 
any  excuse  therefor,  have  not  been  served  with  process,  it  will 
be  error  to  assess  the  whole  indebtedness  upon  those  who  have 


^  Godfrey  v.  Terry,  97  U.  &•  171,  «  Bell's  Appeal,  115  Pa.  St.  88; 

177.  «.  c.  2  Am.  St.  Eep.  582. 

>  Be  HolliBter  Bank,  27  N.  T.  893;  *  McHose  v.  Wheeler,  45  Pa.  St. 

f.  c.  84  Am.  Dec,  292.  82;  Porter  v.  Kepler,  14  Ohio,  127 

*  Glenn  v.  Liggett,  135  U.  S.  533.  *  Lane  v.  Morris,  10  Ga.  102. 
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been  served.*  Where  one  creditor  sues  in  behalf  of  himself 
and  other  creditors,  the  decree  need  not  be  limited  to  the 
recovery  of  so  much  as  is  necessary  to  discharge  the  indebted- 
ness due  to  the  moving  creditor;  but  it  should  be  for  the 
recovery  of  enough,  if  possible,  to  discharge  all  the  debts  of 
the  corporation  and  the  costs  of  the  litigation.' 

§  3544.  Entering  a  Becree  as  to  the  Rights  of  Those  before 
the  Court. — Though  all  the  shareholders  are  properly 
united  in  one  suit  in  equity,  yet,  under  a  charter  making  the 
shareholders  liable  severally,  and  not  jointly,  when  the  rule 
of  apportionment  has  been  aso^^tained  and  the  cause  pre- 
pared as  to  any  one  of  them,  there  seems  no  good  reason  why 
he  should  not  be  required  to  do  justice  without  delaying  until 
the  others  can  be  reached.  It  has,  therefore,  been  held  proper 
in  such  a  case  to  let  a  decree  go  against  a  portion  of  the  share- 
holders, and  to  continue  the  cause  as  to  the  others.*  It  is  not 
perceived  on  what  ground  it  can  be  regarded  as  error,  for  the 
court,  without  waiting  for  other  necessary  parties  to  be 
brought  in,  to  adjudicate  as  to  the  rights  of  those  before  the 
cour^  where  this  can  be  done  without  prejudice  to  those  not 
before  it.^  So,  under  a  statute  making  the  stockholders  of 
certain  corporations  jointly  and  severally  liable  for  certain 
debts  of  the  company,  the  liability  being,  in  the  view  of  the 
court,  iheit  of  partners f  it  has  been  held  that  the  plaintiff  might 
have  a  decree  against  such  stockholders  as  w6re  properly  made 
parties  to  his  bill,  or  who  had  become  parties  thereto  volun- 
tarily, who  were  found  to  be  solvent,  for  the  whole  amount  of 
their  debt  and  costs,  to  be  apportioned  among  them  pro  rata, 
according  to  the  amount  of  stock  owned  by  each,  each  paying 
such  proportion  of  the  whole  debt  as  his  stock  bore  to  the 
whole  amount  of  the  stock  owned  by  solvent  stockholders  who 

'  Bonewitz  v.  Van  Wert  County  v,  Feliciana  Steamboat  Co.,  17  La« 

Bank,  41  Ohio  St.  78.   .  897,  407,  where  this  practice  was  held 

'  Thompson  v,  Beno  Savings  Bank,  to  be  erroneous. 
19  Nev.  242 ;  «.  e.  8  Am.  St.  Rep.  883.  *  Mason  v.  Alexander,  44  Ohio  8U 

'  Caetieman  v.  Holmes,  4  J.  J.  818. 
Harsh.  (Ky.)  1.    But  see  Reynolds 
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were  parties  to  the  bill.  Bat  it  would  not  do  for  the  plaintifb 
to  settle  upon  such  as  they  called  solvent,  and  omit  the  rest; 
the  fact  of  solvency  was  to  be  settled  upon  proof,  by  the 
court  or  by  a  master/ 

§  3545.  BIstrilration  where  the  Plaintlir  is  Himself  a  Stook- 
holder. — If  the  complainant  himself  be  a  stockholder^  he 
should  be  made  to  contribute  his  share  to  his  own  debt,  and 
to  all  other  debts  that  may  be  established.'  It  has  been  held 
that  the  amount  due  on  the  shares  of  those  stockholders  who 
are  creditors  should  be  deducted  from  the  amount  due  in 
respect  of  their  stock,  and  that  they  should  participate  equally 
with  other  creditors  in  the  distribution  of  the  balance.'  The 
simple  meaning  of  this  is,  that  those  shareholders  who  are 
creditors  must  pay  up  as  contributories,  and  may  then  take 
their  dividends  as  shareholders,  and  that  this  may  be  done 
without  the  formality  of  making  payments  back  and  forth,  or 
exchanging  checksi  but  may  be  done  in  the  form  of  adjusting 
the  cross*accounts  and  striking  the  balance  to  be  paid  either 
way.* 

^  Erickson  tr.  Nesmith,  46  K.  H.  *  Emmert «.  Smith,  40Hdl  128. 

871.  «  Poit.  «  8619. 

•  Perkins  v.  Banders,  66  Miss.  783. 
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8557.  When  the  corporation  may  sue 

notwithstanding  the  appoint- 
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3564.  Further  ol  this  subject. 

3565.  Continued. 

3566.  Statute  of  New   York   under 

which  such  right  of  action 
does  not  pass  to  the  receiver. 

8567.  Action  by  receiver  against  indi- 

vidual stockholders. 

8568.  The  doctrine  iUustrated  by  the 

Glenn  cases. 
3569.  When  receiver  or  assignee  may 
sue  in  equity. 

8570.  Common-law  action  brought  in 

name  of  corporation  to  use  of 
receiver,  assignee,  etc. 

8571.  Judgment    of    Federal    court 

within  the  State  will  fvnush 
foundation  for  creditors'  bill. 


§  8549.  Scope  of  This  Chapter.  —  It  is  proposed  to  consider 
in  this  chapter  the  circumstances  under  which  the  right  of 
action  against  shareholders,  whether  to  recover  what  is  due 
from  them  to  the  corporation  in  respect  of  their  unpaid  share 
BubscriptionSy  or  to  enforce  a  superadded  statutory  liability, 
yests  in  a  receiver  of  the  assets  of  a  corporation  appointed 
by  a  court  of  equity,  an  assignee  under  a  statute  of  bank- 
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ruptcy,  an  assignee  under  a  State  insolvent  law,  a  voluntarj 
assignee  or  trustee  under  a  deed  of  trust  made  by  the  cor- 
poration for  its  creditors,  an  assignee  under  an  assignment 
by  the  corporation  of  a  stock  subscription,  or  other  per- 
son claiming  in  a  representative  character  in  right  of  the 
corporation  or  of  its  creditors.  In  the  course  of  the  discus- 
sion there  will  be  two  principal  inquiries:  1.  Under  what 
circumstances  the  right  of  action  exists  in  such  representative 
person,  as  against  the  creditors  of  a  corporation,  regarding 
them  collectively  or  distributively.  2.  Under  what  circum- 
stances the  right  of  action  exists  in  him  as  against  the  corpo- 
ration itself.  Some  incidental  questions  will  necessarily  be 
considered  in  the  course  of  the  discussion,  and  some  incidental 
matters  will  be  referred  to,  which  cannot  be  conveniently 
grouped  elsewhere. 

§  8500.  The  General  Bole  Stated. — We  may  open  this  dis- 
cussion with  the  statement  of  the  general  rule  that  whatever 
is  deemed  in  law  or  equity  to  be  (usets  of  the  earporcUion  passes 
to  its  receiver,  assignee  in  bankruptcy,  or  other  voluntary 
assignee  or  trustee,  under  a  proceeding  taken  or  an  assign- 
ment made  for  the  benefit  of  its  creditors  by  reason  of  its 
insolvency;  and  that,  on  the  other  hand,  where  statutes  have 
made  its  stockholders  liable  to  its  creditors  in  such  a  way  that 
the  right  of  action  vests  in  the  creditors  directly  against  the 
stockholder  or  stockholders,  it  does  not  pass  to  such  receiver, 
assignee  in  bankruptcy,  or  other  voluntary  assignee  for  cred- 
itors; and  such  under  some  systems,  though  not  under  others, 
is  the  ordinary  superadded  statutory  liability  of  the  stock- 
holders. 

§  8551.  Gkneral  Bole  that  Bigrht  of  Action  for  Unpaid 
Subscriptions  Passes  to  Receiver,  Assiirnee,  Trustee,  etc. — 

The  general  rule  is,  that  the  right  possessed  by  the  corpora- 
tion while  it  is  a  going  concern,  upon  an  assessment  duly 
made  and  notified  under  principles  already  discussed,^  to  pro- 

^  AnU,  i  1701»  a  $eq. 
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ceed  against  its  stockholders  to  collect  from  them  what 
remains  unpaid  in  respect  of  their  holdings  of  shares,  passes, 
in  the  event  of  its  insolvency,  to  whatever  representative  suc- 
ceeds to  it,  whether  by  the  appointment  of  a  court  of  justice 
or  by  its  voluntary  selection,  for  the  purpose  of  collecting  its 
assets,  paying  its  debts,  and  winding  up  its  affairs.  For  the 
purpose  of  calling  in  such  assets  and  enforcing  the  payment 
of  the  calls,  he,  subject  to  the  superintendence  and  direction 
of  the  court  which  has  charge  of  the  administration,  stands 
in  the  place  previously  occupied  by  the  directors  of  the  corpo- 
ration.^  Where  the  right  of  action  has  thus  passed  to  one 
who  stands  as  the  representative  of  all  the  parties  in  interest, 
it  necessarily  follows  that  it  has  passed  to  the  exclusion  of  a 
separate  right  of  action  on  the  part  of  any  single  party  in 
interest,  and  that  a  single  creditor  cannot  thereafter  prosecute 
a  separate  action  to  charge  the  stockholders;  and  further,  that 
such  an  action  on  the  part  of  a  single  creditor  will,  in  con- 
formity with  what  has  already  been  stated,'  be  enjoined.' 

g  8502*  BifiTbt  of  Aotion  In  Assignee  in   Bankraptcy. — 

Upon  like  grounds,  an  assignee  in  bankruptcy,  under  the  late 
Federal  Bankruptcy  Law,  might  sue  to  recover  the  amounts 
due  by  stockholders  on  account  of  their  stock  subscriptions.^ 


1  Hightower  v.  Thornton,  8  Ga. 
486, 504;  i.e.  62  Am.  Dec.  412;  Ban- 
kine  v.  EUiott,  16  N.  Y.  377 ;  Sagory 
V.  Dubois,  3  Sandf.  Oh.  (K.  Y.)  466; 
Lewis  V.  Robertson,  13  Smedes  &  M. 
(MiflB.)  668;  Showalter  v.  Laredo  Im- 
provement Go.,  83^  Tex.  162;  ».  e.  18 
8.  W.  Bep.  491;  Minnesota  Thresher 
Man.  Co.  v.  Langdon,  44  Minn.  37; 
••  e.  46  N.  W.  Rep.  810;  Vander- 
werker  v.  Glenn,  85  Ya,  9;  «.  c.  6 
8.  £.  Rep.  806;  27  Gent.  L.  J.  386;  4 
Rail  &  Ck>rp.  L.  J.  84;  24  Am.  &  Eng. 
Gorp.  Gas.  526;  Howard  v.  Glenn,  86 
Ga.  238;  t.  e.  11  8.  E.  Rep.  610;  21 
Am.  8t.  Rep.  166;  Merchants'  Nat. 
Bank  «.  Northwestern  Man.  dec.  Go., 
48  Minn.  361 ;  $.  c.  61  N.  W.  Rep.  110; 


Yan  Wagenen  v,  Glark,  22  Hun  (N.  Y.), 
497 ;  Means's  Appeal,  85  Pa.  St.  76. 

*  AtUe,  $3520;  Minnesota  Thresher 
Man*  Go.  v.  Langdon,  44  Minn.  37; 
«.  c.  46  N.  W.  Rep.  310,  — where  it  is 
said:  ''It  cannot  be  that  a  right 
of  creditors,  each  in  his  own  behalf, 
to  maintain  actions  under  section  139 
[of  the  Minnesota  statute]  can  exist 
at  the  same  time."  8o  held  in  Mer- 
chants' Nat.  Bank  v.  Northwestern 
Ac.  Go.,  48  Minn.  361 ;  «.  c.  51  N.  W. 
Rep.  119. 

'  See  po$t,  ch.  187. 

«  Sawyer  v.  Hoag,  17  Wall.  (U.  8.) 
610 ;  Upton  v.  Tribilcock,  01  XT.  8.  46 ; 
Webster  v.  Upton,  01  U.  8. 66 ;  ScoYill 
V.  Thayer,  105  U.  8.  143;  Payson  v. 
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Otherwise  as  to  individual  liability  of  stockholders  or  directors 
under  the  provisions  of  statutes.^  The  court  of  bankruptcy 
might  make  the  assessments,'  and  it  was  discretionary  with 
that  court  whether  it  did  so  with  or  without  notice  to  the  stock- 
holder. At  all  events,  in  a  suit  by  the  assignee  the  propriety 
of  the  court's  action  in  this  regard  could  not  be  inquired  into.* 

§  3SBS.  JUght  of  Action  in  Assignee  for  Creditors  under 
8tate  Assignment  Law. — The  unpaid  balanees  owing  by  the 
shareholders  to  the  corporation  in  respect  of  their  shares  are, 
as  already  seen,  equitably  assets  of  the  corporation,^  and  are 
part  of  its  general  assets  which  constitute  a  trust  fund  for  its 
creditors/  They  are  in  the  nature  of  choses  in  action  of  the 
corporation,  and  are  property  belonging  to  it;  and  hence, 
although  not  presently  due  and  payable,  because  not  yet  called 
for  by  the  directors,  they  are  property  in  sucli  a  sense  thai 
they  will  pass  to  an  assignee  of  the  corporation  under  a  gen- 
eral deed  made  by  it,  in  pursuance  of  a  State  statute,  assign- 
ing all  its  property  to  a  trustee  to  be  administered  for  the 
benefit  of  its  creditors;*  and  thereafter  a  single  creditor  can-^ 
not  proceed  by  action  at  law  or  motion  for  execution  against 
a  stockholder.'  This  conclusion  does  not  rest  upon  any  express 
statutory  provision,  but,  independently  of  any  statute,  and 
upon  the  general  theories  of  equity,  any  voluntary  assignment 
not  unlawfully  made  by  the  corporation,  of  all  its  property,  to 
be  administered  for  the  benefit  of  its  creditors,  wiU  have  this 
effect*    Such  an  assignee  of  a  corporation  who  has  not  resigned 


Btoever,  2  DiU.  (XT.  8.)  427;  Upton  v. 
Hansbrongh,  3  Biss.  (XT.  8.)  417;  «.  e. 
5  Chi.  Leg.  N.  242. 

»  Post,  ^  8680. 

'  Upton  V,  Hansbrongh,  S  Biss. 
(U.  8.)  417;  Myers  v.  Seeley,  1  CJent. 
L.  J.  451 ;  Sanger  v,  Upton,  91  U.  S. 
56,60. 

'  Upton  V.  Hansbrough,  S  Biss. 
(U.  8.)  417;  Payaon  v.  Stoever,  2  Dill. 
(U.  S.)  427;  Webster  v.  Upton,  W 
U.  8.  65. 

^  Ante,  i29&l,€tseq* 
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*  Ante,  i  2952. 

*  Lionberger  v.  Broadway  8av. 
Bank,  10  Mo.  App.  499;  Shockley 
9.  Fisher,  75  Mo.  498;  Eppright  f. 
Nickerson,  78  Mo.  482;  Boeppler  v. 
Menown,  17  Mo.  App.  447,  450. 

'  Franklin  v.  Menown,  10  Mo.  App. 
570;  Menown  v.  Orawford,  10  Mo. 
App.  574. 

*  Reasoning  in  the  cases  before 
cited,  and  in  Showalter  i?.  Laredo  Imp. 
Oo.,  88  Tax.  162;  «.  c.  18  8.  W.  Rep. 
491. 
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his  trnsti  where  there  are  creditors  for  whom  he  must  provide, 
is  not  prevented  from  bringing  suit  to  enforce  the  liability  of 
a,  stockholder  by  the  fact  that  he  has  suffered  the  stockholders 
to  resume  bitsinesa  with  the  machinery  assigned  to  him,  taking 
a  bond  for  its  protection.^ 

g  8M4.  BiirlKt  of  Action  in  Transferee  of  Stock  Sub- 
scriptions. —  What  is  stated  in  the  preceding  section  neces- 
sarily follows,  as  a  general  conclusion  of  law,  when  it  is  stated 
that  a  corporation  whose  charter  gives  it  the  general  power  to 
make  all  contracts  which  its  convenience  and  interest  may 
require,  has  power,  in  carrying  out  the  enterprise  authorized 
by  its  charter,  to  assign  its  stock  subscriptions,  there  being 
nothing  in  the  charter  imposing  any  restriction  in  that 
respect;  and  that  the  assignee  may  sue  the  stockholder  and 
recover  from  him  the  amount  which  he  has  subscribed,  the 
same  as  the  company  might  have  done,  —  the  company  hav- 
ing made  the  requisite  calls.'  But  this  principle  does  not 
extend  to  a  case  where  one  corporation  undertakes  to  buy,  as 
a  mere  speculation,  the  stock  subscriptions  of  another  corpo- 
ration, and  where  such  a  purchase  is  not  within  the  scope  of 
its  granted  powers;  and  accordingly  it  was  held  that  one  rail- 
road corporation  could  not,  from  the  mere  circumstance  of 
having  purchased  the  roadbed  of  another  with  intent  to  com- 
plete the  road,  acquire  the  power  to  purchase  the  stock  sub- 
scriptions of  the  vendor  company  and  enforce  them  by  actions 
against  the  stockholders.'  The  assignee  of  a  demand  against  a 
corporation  takes  it  with  all  its  advantages  and  incidents,  just 
as  the  purchaser  of  a  note  secured  by  a  mortgage  succeeds  to 
the  rights  of  the  mortgagee:  he  therefore  succeeds  to  the 
benefit  of  any  statutory  provision  by  which  the  stockholders 
are  made  liable  to  answer  for  the  particular  corporate  debt.^ 


>  Owtwrightv. Dickinson,  SSTenn.  White,  12  WiB.  176;  t.  e.  78  Am.  Dec 

47S;  t.  c.  17  Am.  St.  Bep.  910;  7  731;  anUy  H818. 
L.  B.  A.  809;  12  8.  W.  Bep.  1030.  '  West  End  dec.  B.  Oo.  v.  Damexon, 

*  Bownie  «•  Hoover,  12  WiB.  174 ;  4  Mo.  App.  414. 
••  0.  78  Am.  Dec.  780;    Downie  v.  ^  Oame  v.  Brigham,  39  Me.  86. 
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§  3655.  BiiTbt  of  Action  in  Purchaser  of  Assets  at  Be- 
ceiver's  Sale.  —  He  also  takes  it  subject  to  its  burdens  and 
disadvantages;  and  as  such  a  chose  in  action  is  not  a  nego- 
tiable instrumenty  he  does  not  get  any  higher  right  or  any 
greater  remedy  against  the  stockholder  than  the  corporation 
had  to  transfer;  and  where  the  transfer  was  made  by  the 
receiver  of  the  corporation,  in  a  general  sale  of  its  uncollected 
assets,  it  was  held  that  no  right  of  action  against  individual 
stockholders  passed  to  the  assignee,  because  the  receiver, 
under  the  governing  statute,  had  no  such  right  of  action;^ 
though  it  is  submitted  that  the  proper  question  was,  whether 
the  corporation  had  such  a  right  of  action,  since  the  receiver 
conveyed  nothing  in  his  own  right,  but  only  conveyed  the 
credits  of  the  corporation  and  in  right  of  the  corporation. 
Moreover,  even  where  the  receiver  possesses  the  right  of 
action,  an  order  of  court  directing  him  to  sell  the  right  of 
action  may  not  be  large  enough  to  include  it.  It  was  so  held 
of  an  order  of  court  directing  the  sale  by  the  receiver  of  "  all 
the  assets,  property,  and  business''  of  the  insolvent  corpora- 
tion. But  the  court  also  proceeded  upon  other  grounds,  in 
coming  to  the  conclusion  that  such  a  sale  did  not  pass  the 
right  of  the  receiver  to  maintain  an  action  against  the  stock- 
holders to  recover  from  them  dividenda  declared  and  paid  out 
of  the  capital  of  the  company.  The  court  rested  its  conclusion 
chiefly  on  the  ground  that  such  a  sale  would  merely  be  the 
sale  of  undetermined  and  speculative  rights  of  action;  that 
it  would  result  in  multiplying  vexatious  litigation,  and  in 
sacrificing  the  rights  of  creditors,  and  would  therefore  be 
against  public  policy.'  But  the  point  is  somewhat  over- 
reasoned;  and  while  one  can  readily  concur  in  so  much  of 
the  reasoning  as  above  stated,  and  also  in  the  result,  he  may 
not  be  able  to  concur  in  the  proposition  that  the  corporation 
itself  would  have  had  no  power  to  impeach  this  act  of  its 
directors, committed  in  breach  of  their  trust,  in  declaring  and 

*  Van  Wagenen  v.  Clark,  22  Hun  Langdon,  44  Minn.  87 ;  «.  c.  46  N.  W, 
(N,  Y.),  497.  Rep.  310. 

*  Minnesota  Thresher  Man.  Co.  v. 
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paying  dividends  out  of  the  capital  stock.  The  reasoning  of  the 
court  is  substantially  this:  1.  That  a  corporation  has  no  right 
of  action  to  recover  dividends  declared  and  paid  out  of  its 
capital  stock;  2.  That  a  receiver  of  its  assets  has  such  a  right 
of  action;  8.  That  the  receiver  cannot  transfer  this  right  of 
action,  nor  can  it  be  transferred  by  the  court, under  an  order 
of  sale  by  the  receiver  of  the  assets  and  rights  in  action  of  the 
corporation.  Notwithstanding  what  we  have  said  in  a  for- 
mer title/  upon  a  further  consideration  of  this  question,  and 
especially  in  view  of  what  is  said  hereafter,'  we  submit  that 
the  corporation  has  the  power  to  maintain  an  action  against 
its  stockholders  to  recover  dividends  unlawfully  declared  and 
paid.  Constitutional  provisions  and  statutes  exist  in  nearly 
every  State  in  the  Union '  prohibiting  the  payment  of  such 
dividends.  Their  payment  is  therefore  a  breach  of  trvst  on 
the  part  of  the  directors,  by  which  the  assets  of  the  company 
are  distributed  and  squandered;  and  to  hold  that  a  corpora- 
tion has  no  right  of  action  to  recover  such  dividends  is  simply 
to  hold  that  it  has  no  right  of  action  to  recover  its  property 
which  its  trustees  have  distributed  in  breach  of  their  trust, 
and  in  violation  of  law.  It  is  believed,  then,  to  be  the  true 
view,  and  for  reasons  more  fully  gone  into  elsewhere,^  that 
the  receiver  of  a  corporation  derives  from  the  company  his 
right  of  action  to  recover  dividends  paid  out  of  its  capital. 
At  the  same  time,  to  allow  such  a  right  of  action  to  be  sold 
would  simply  be  the  judicial  sale  of  litigation,  —  or  rather  of 
a  mass  of  litigious  possibilities  sold  in  a  lump,  and  such  a  sale 
would  multiply  the  evils  of  champertous  contracts  tenfold. 

g  3556.  Bifirbtof  Action  in  Indorsee  of  Note  of  Corporation. 

The  indorsee  of  a  note  of  a  corporation  is  entitled  to  sue  a 
stockholder,  to  collect  the  note  from  him,  under  the  following 
statute:  ''The  stockholders  of  said  corporation  shall  be 
jointly  and  severally  personally  liable  for  the  payment  of  all 
debts  or  demands  contracted  by  tLe  said  corporation  or  their 

>  Ante,  i  2185.  *  Pott,  §  4288,  et  $eq. 

»  PaH,  i  4SB&2.  *  Po$t,  ch.  161. 
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atitborized  agent  or  agents;  and  any  person  having  any 
demand  against  the  said  corporation  may  sue  any  stockholder, 
director,  or  directors,  in  any  court  having  cognizance  thereof, 
and  recover  the  same,  with  costs."* 

§  3557.  When  the  Corporation  may  Sue  Notwlthstandinsr 
the  Appointment  of  a  Receiver,  or  an  Assi^rnment  in  Trust. 

After  the  corporation  has  made  a  deed  of  assignment  in  trust 
for  the  benefit  of  its  creditors,  it  cannot,  of  course,  maintain 
an  action  in  its  own  right  upon  any  choses  in  action  included 
in  the  deed  of  assignment,  though,  as  hereafter  seen,  the 
assignee  must  sue  in  the  name  of  the  corporation  to  his  own 
use, where  the  common-law  system  of  pleading  still  prevails.' 
It  has  been  well  said  that  the  corporation,  notwithstanding  it 
may  have  ceased  the  prosecution  of  the  objects  for  which  it 
was  organized,  can  still  proceed  in  the  collection  of  debts,  the 
enforcement  of  liabilities,  and  the  application  of  its  assets  to 
the  payment  of  its  creditors,  all  corporate  powers  essential  to 
those  ends  remaining  unimpaired.'    And  we  have  also  seen 
that,  notwithstanding  a  cesser  of  business  such  as  for  some 
purposes  operates  as  a  ({e  facto  dissolution,^  the  corporation  is 
still  capable  of  representing  its  stockholders  in  its  character  of 
defendant  in  a  creditor's  suit  in  equity.*    The  appointment  of 
a  receiver  will,  it'  may  well  be  assumed,  disable  the  corpora- 
tion from  thereafter  commencing  any  action  to  collect  any 
debt  or  enforce  an  assessment  against  its  stockholders,  unless 
the  order  appointing  the  receiver  is  so  framed  as  to  permit  it 
to  bring  such  actions;  but  it  will  not,  it  may  be  assumed, 
operate  to  suspend  the  prosecution  of  actions  already  com- 
menced by  it,  unless  the  receiver  is  appointed  in  pursuance 
of  a  statute  which  so  declares,  or  unless  the  order  appointing 
the   receiver  is   accompanied  with  an  order  enjoining  the 
further  prosecution  of  such  actions.*     We  have  had  occasion 

*  Moss  «•  AvereU,  10  N.  T.  449;  «  AnU.  f  3499. 

Freeland  «l  McOnlloagh,    1    Denio         *  Hawkins  v.  Gleim,  nupra;  Him- 

(N.  Y.)i  414;  «.  e.  43  Am.  Dec.  686.  ilton  v.  Glenn,  86  Va.  901;  and  the 

'  Foii,  k  8670.  other  Glenn  cases. 

'  Hawkins  v.  Glenn,  ISl  U.  S.  819,         •  Bee  poH^  ch.  169. 
881. 
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to  refer  to  a  recent  case  in  the  English  Chancery  Division, 
where,  notwithstanding  a  general  winding-up  proceeding  had 
been  commenced  nnder  the  Companies  Act,  1862,  and  what  is 
termed  nnder  that  statute  a  "  balance  order''  had  been  made 
against  a  particular  shareholder,  which  is  understood  to  be 
tantamount  to  such  a  judicial  assessment  as  was  made  by  the 
Virginia  courts  successively  in  the  Glenn  cases, — an  action 
could  be  prosecuted  against  a  delinquent  shareholder  in  the 
name  of  the  corporation,  although  not  in  form  to  the  use  of 
the  o£Bcial  liquidator.^  A  recent  holding  in  Alabama  is  to  the 
effect  that  a  provision  of  the  code  of  that  State,'  declaring 
the  stockholders  of  a  private  corporation  to  be  individually 
liable  to  its  creditors  for  the  unpaid  stock  owned  by  them, 
was  enacted  for  the  purpose  of  harmonizing  the  statutes  with 
the  new  constitution,  and  is  applicable  alike  to  solvent  and 
insolvent  corporations,  and  does  not  take  away  the  right  of 
the  governing  body  of  the  corporation  to  enforce  such  liabil- 
ity of  the  stockholder;  nor  does  it  give  to  the  creditors  alone 
the  right  of  action  therefor.' 

S  8558.  Wlieii  Creditors  may  IfpioFe  the  Beeetver  and  Sue 
Penonally. —  Where  a  receiver,  appointed  to  wind  up  the 
affairs  of  a  bank,  stated  in  his  answer  that  he  did  not  deem 
it  bis  duty  to  sue  the  stockholders  on  behalf  of  the  creditors, 
it  was  held  that  the  creditors  were  warranted  in  commencing 
their  suit  against  the  stockholders  mthaut  firui  requcMting  the 
ree&iver  to  mvs  them.^ 

g  3559*  Whether  BeceiTershlp  of  Foreign  Corporation 
Onsts  Creditors'  Bight  of  Action  against  Domestic  Stock- 
holders.—  The  answer  to  this  inquiry  must  depend  upon 
principles  and  theories  considered  in  a  former  chapter.*  In 
Massachusetts,*  West  Virginia/  Illinois,'  and  perhaps  in  other 

*  WestmoveUmd  Green  die.  Co.  v.  *  Atwood  «•  Rhode  Island  Agricol- 
ffldden  [1S91],  8  Oh.  16,  0.  A.  toral  Bank,  1  B.  I.  876. 

s  Ala.  Ckxls,  i  S028.  *  Ante,   i  9046,  «l  teg. 

*  Ohamherhun   v.   Bromberg,   88  *  AiiU,   i  8066,  «l  Mg. 
Ala.  676;  «.  c.  8  Boath.  Bep.  484.  *  Ante,  i  8067. 

*  AfUe,i94aO. 
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jarisdictionSy  where  the  theory  has  obtained  that  the  work- 
ing ont  of  the  equities  of  the  creditors  and  shareholders  of 
an  insolvent  requires  ''local  administration/'  undoubtedly 
the  fact  that  such  ''local  administration/'  has  been  com- 
menced in  the  forum  of  the  domicile  of  the  corporation,  by 
the  appointment  of  a  receiver,  will  cut  off  any  right  of  action 
which  an  individual  creditor  might  otherwise  have  possessed 
against  a  domestic  stockholder;  though  it  will  not  escape 
attention  that  the  doctrine  of  the  courts  referred  to  probably 
would  not  admit  of  such  right  of  action,  even  though  such 
"  local  administration"  had  not  been  commenced.  But  in  New 
York,  where  this  doctrine  does  not  seem  to  have  obtained,  it 
has  been  held  that  the  fact  that  a  receiver  may  have  been 
appointed  of  a  dissolved  foreign  corporation, will  not  prevent  a 
domestic  creditor  from  maintaining  an  action  against  a  stock- 
holder in  this  State  in  wrongful  possession  of  its  assets.^ 

§  3560.  General  Bole  that  Bigrht  of  Action  to  Bnforce 
Individaal  Inability  does  not  Pass  to  Beceiver,  Assignee,  etc. 

It  may  be  stated,  as  a  general  rule,  that  statutes  making  stock- 
holders individuallAi  liahU  to  creditors,  independently  of  what 
they  owe  the  corporation  on  account  of  their  stock,  create  a 
right  flowing  directly  from  the  stockholders  to  creditors. 
The  sums  thus  secured  to  creditors  form  no  part  of  the  assets 
of  the  company,  but  are  a  supplemental  or  superadded  security 
for  the  benefit  of  creditors.'  An  attempted  assignment  of  this 
security  is  therefore  inoperative.'  No  action  to  enforce  such 
liability  can  be  brought  by  a  receiver  or  assignee  of  the  cor- 
poration; such  an  action  must  be  brought  by  one  or  more  of 
the  creditors.^ 

g  8561.  SzceptionB  to  This   Bole.  —  This  rule  has,  how- 
ever, in  some  cases,  been  changed  by  statute,  so  as  to  vest  in 

^  Bayton  i;.Bor8t,  81  N.  Y.  436.  *  Lane  9.  Morris,  8  Ga.  468 ;  Dntcher 

*  Hanson 9.  Donkersley,  87  Mich.  184.  9.    Marine   Nat.  Bank,  12   Blatchf. 

*  V^right  V.  McOormack,  17  Ohio  St.  .(XT.  S.)  435;  Bristol  v.  Sanford,  IS 
86;  Umsted  «•  Buskirk,  17  Ohio  St.  Blatchf.  (XT.  8.)  341;  Jacobeon  9.  Al- 
113;  Batcher  v.  Marine  Nat.  Bank,  len,  20  Blatchf.  (U.  S.)  525. 

12  Blatchf.  (U.  S.)  435. 
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trastees  the  right  to  enforce,  on  hehalf  of  creditors,  such  a 
statutory  liability;^  and  it  has  been  held  that  such  a  statute,  in 
its  application  to  existing  contracts,  is  not  unconstitutional.' 
It  does  not  apply  to  the  case  of  the  statutory  liability  of  share- 
holders in  national  banks^  arising  under  the  twelfth  section  of 
the  National  Banking  Act.'  The  receiver  appointed  by  the 
Comptroller  of  the  Currency  is  the  proper  party  to  bring  such 
a  suit,  whether  at  law  or  in  equity,  and  creditors  are  not  proper 
parties  to  such  a  bill.^ 

S  8M2.  Whether  Beceirer,  etc..  Succeeds  to  a  Hisrher  Blfirht 
of  Action  than  That  of  the  Corporation.  —  This  question  has 
been  variously  answered  by  the  courts,  and  their  answers 
have  been  more  or  less  influenced  by  the  provisions  of  stat- 
utes. A  strictly  logical  though  narrow  view  of  the  question 
is  that,  unless  the  powers  of  the  receiver,  or  other  representa- 
tive of  the  creditors,  have  been  enlarged  by  statute,  he  succeeds 
to  no  right  of  action  which  the  corporation  might  not  have 
possessed,  since  his  o£Qce  is  merely  to  gather  in  the  assets  of 
the  corporation,  and  to  that  end  to  enforce  whatever  rights  of 
action  it  may  have  had.'  But  it  is  perceived  that  this  rule 
will  disable  the  receiver,  or  other  representative  of  the  cred- 
itors, from  impeaching  transactions  of  the  corporation  entered 
into  in  fraud  of  their  rights.  His  powers  have  been  therefore 
necessarily  and  beneficially  enlarged,  in  some  cases  by  judicial 
theory,  and  in  other  cases  by  statute.'    Thus,  it  has  been  held, 


>  Walker  «.  Cndn,  17  Barb.  (N.  T.) 
119;  Story  «•  Farman,  26  N.  T.  214, 
2S1. 

'  Walker 9.  Grain,  17  Barb.  (N.  T.) 
119;  Story  v.  Furman,  25  N.  T.  214, 
281.  A  partnership  firm  can  main- 
tain a  bill  against  directors  for  declar- 
ing a  dividend  prohibited  by  statute, 
although  one  member  of  the  firm 
plaintiff  was  also  a  director,  and  is 
soed  as  defendant.  Archer  «.  Rooe, 
8  Brewst.  (Pa.)  264. 

*  18  U.  8.  SUt.  at  Large,  99;  Bev. 
Stat.  U.  8.,  §  5151. 


*  Kennedy  t.  Gibson,  8  Wall. 
(U.S.)  498. 

*  See  the  following  cases,  as  sos- 
taining  this  view :  Coope  v.  BoUes,  42 
Barb.  (N.  Y.)  87;  Hyde  v.  Lynde,  4 
N.  Y.  887 ;  and  other  cases  cited  in 
next  section.    Seepo«<,  ch.  161. 

*  See  2  Mor.PriT.Ck>rp.,  i  867 ;  High 
on  Beoeivers,  i  815 ;  Oortiss  v.  Leay- 
itt,  15  N.  Y.  9,  44 ;  Sawyer  v.  Hoag, 
17  WaU.  (U.  S.)  610,  619;  Alexander 
v.  Belfe,  74  Mo.  495 ;  Sagory  v.  Dubois, 
8  Sandf.  Oh.  (N.  Y.)  466. 
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OIL  general  principles  of  equity,  that  where  an  indebtedness  of 
a  stockholder  to  the  corporation  for  stock  has  been  fraudn- 
lently  discharged,  the  receiver  of  the  corporation  is  the  proper 
person  to  sue  for  its  recovery.^  So,  under  the  Federal  Bank- 
ruptey  Act  of  1869,  the  powers  of  the  assignee  were  distinctly 
enlarged  in  this  respect.  This  officer  was  the  representative 
of  the  creditors,  as  well  as  of  the  bankrupt.  He  was  appointed 
by  the  creditors.  The  statute  was  full  of  authority  to  him  to 
sue  and  recover  property,  rights,  and  credits,  where  the  bank- 
rupt could  not  have  sustained  the  action,  and  to  set  aside  as 
void, transactions  by  which  the  bankrupt  himself  would  have 
been  bound.'  So,  it  has  been  held  that  the  receiver  of  an 
insolvent  corporation  can  enforce  the  payment  of  what  is  due 
by  the  shareholders  in  respect  of  their  share  subscriptions, 
although  a  vote  has  been  passed  by  the  directors  that  no 
further  calls  shall  be  made,  and  further,  that  the  amount  of 
an  unauthorized  dividend  cannot  be  deducted.'  And  so  he 
may  maintain  actions  against  shareholders  to  recover  dividendM 
paid  to  them  out  of  the  capital  of  the  company,  although  it  is 
supposed  (erroneously,  the  writer  thinks)  that  the  corporation 
could  not.^ 

g  8083.  Doctrine  that  He  does  not.  —  On  the  other  hand, 
it  has  been  held  that  the  receiver  of  an  insolvent  national  bank 
cannot  enforce  against  subscribers  to  its  stock  any  right  which 
the  association  itself  could  not  have  asserted.'  So,  in  Illinois 
it  has  been  held  that  the  powers  of  a  receiver  of  an  insurance 
company,  appointed  under  the  provisions  of  the  statute  of 
that  State  enacted  in  1874,  relating  to  the  dissolution  of 
insurance  companies,  are  no  greater  than  a  voluntary  assignee 
for  creditors,  and  that  he  can  proceed  only  in  right  of  the 
corporation,  and  enforce  by  action  only  such  rights  as  the 

>  Nathan   t •   Whitlock,  9   Paige         *  Minnesota  Thresher  Man.  Co.  v. 

(N.  T.),  152, 158.  Langdon,  44  Minn.  37 ;  «.  e.  46  N.  W. 

«  Sawyer  v.  Hoag,  17  "Wall.  (XJ.  8.)  Bep.  310.  , 

610.  ^  Winters  v.  Armstrong,  87  Fed. 

■  Sagory  V.  Dubois,  8  Sandf.  Ch.  Bep.  608,  521. 
(N.  Y.)  466. 
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corporation  might  have  enforced;  and  accordingly,  that  he 
has  no  power  to  impeach  a  transaction  between  the  corpora-i 
tion  and  its  stockholders  by  which  they  surrendered  their 
flhares  to  the  company.^  So,  in  a  case  in  Maine  it  was  held 
that  the  trustee  of  a  corporation,  under  a  winding*up  statute, 
which  gave  them  the  power  to  take  charge  of  the  estate  and 
effects  of  the  corporation,  to  collect  its  debts  and  prosecute 
and  defend  actions,  etc.,  had  no  right  of  action  which  the 
corporation  could  not  have  had.'  This  is  in  accordance  with 
the  theory  of  the  English  courts,  where  the  o£Qcial  liquidator 
appointed  to  wind  up  a  company  under  the  Companies  Act, 
1862,  of  that  country,  can  proceed  only  in  right  of  the  com- 
pany, and  enforce  no  right  of  action  which  the  company 
could  not  have  enforced.'  In  several  of  these  cases  it  is  said 
in  substance  that  if  creditors  have  higher  rights  of  action 
than  the  corporation  would  have  had,  they  must  assert  such 
rights  themselves  in  the  proper  proceeding.^ 

§  3564.  Further  of  This  Snliiject. — Some  of  the  foregoing 
decisions  illustrate  in  a  conspicuous  degree  the  extent  to 
which  judges  tire  out  and  halt  on  the  road  to  justice.  The 
premise  that  a  receiver,  assignee,  or  other  representative  of 
the  creditors  appointed  to  administer  the  assets  of  an  insol- 
vent corporation,  cannot  impeach  transactions  which  the  cor- 
poration itself  could  not  impeach,  does  not  lead  to  some  of 
the  results  which  the  courts  have  reached  in  cases  cited  in  the 
preceding  section.  They  overlook  the  obvious  principle  that 
the  corporation  itself  would  not  be  estopped  from  impeaching 
transactions  by  its  unfai^thful  directors, by  which  it  is  made  to 
release  its  shareholders  from  the  payment  of  their  share  sub- 

*  Republic  Life  Ins.  Co.  v.  Swigert,  Eq.  231 ;  Ex  parte  Currie,  32  L.  J. 
135  ni.  150;  9.  c.  25  N.  £.  Bep.  680;  (Oh.)  57;  «.  c.  3  De  Gex,  J.  <&  8.367; 
9  Rail.  &  Corp.  L.  J.  22.  7  L.  T.  (n.  b.)  486;  Carling's  caae,  1 

*  Piscataqua  Fire  <&c.  Ins.  Co.  v.  Ch.  Diy.  115;  Burkinshaw  v.  INicolls, 
Hill,  60  Me.  178.  3  App.  Cas.  1004 ;  «.  e.  26  Week.  Rep. 

'  Waierhouse  v*  Jamieson,  L.  R.  2     821. 
H.  L.  (Sc.)  29;  Re  Duckworth,  L.  R.         *  Tbid,;  Republic  Life  Ina.  Co.  v. 
t  Ch.  577 ;  Litchfield's  case,  L.  R.  1     Swigert,  tupra. 
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scriptioiiB.  They  overlook  the  proposition  that,  although  a 
trastee  who  makes  a  contract  in  breach  of  his  trust  may  be 
estopped  from  repudiating  it  and  reclaiming  the  trust  funds 
thereby  squandered  in  fraud  of  the  rights  of  the  beneficiaries  in 
the  trust,  except  where  the  rights  of  innocent  purchasers  come 
into  play,  yet  his  successor  in  the  trust  is  not,  at  least  in 
equity,  so  estopped.^  They  overlook  the  further  fact  that  the 
most  essential  part  of  the  doctrine  of  ultra  vires  is  predicated 
upon  the  right  of  a  corporation  to  repudiate  breaches  of  trust 
committed  by  its  unfaithful  directors  or  agents,  and  to  retain 
what  it  would  thereby  lose,  or  recover  what  it  has  thereby 
lost,  where  superior  equities  do  not  supervene.  On  parallel 
lines  of  reasoning,  where  the  trustees  of  a  corporation  deal 
with  its  assets,  which  constitute  a  trust  fund  for  its  creditors, 
in  breach  of  the  trust  under  which  they  are  bound  to  deal 
with  that  fund,  the  corporation  itself  may  repudiate  their  acts, 
and  reclaim  such  portion  of  the  fund  as  they  have  squandered, 
from  every  person  not  an  innocent  purchaser  for  value.  We 
have  already  seen  that  a  corporation  in  general  has  no  legal 
capacity  to  release  the  subscribers  to  its  shares  from  the  obli- 
gation of  their  subscriptions,  and  that  such  releases  are  uUra 
vires  in  such  a  sense  that  they  do  not  estop  the  corporation.' 
Upon  this  ground  the  receiver,  assignee,  or  other  representa^ 
tive  of  creditors,  in  charge  of  the  assets  of  an  insolvent  cor- 
poration, ought  to  be  allowed  to  impeach  such  contrivances, 
even  where  the  theory  obtains  that  he  has  no  higher  right  of 
action  than  the  corporation  itself  would  have  had.  The  true 
distinction  on  this  point  is  brought  out  by  Mr.  Circuit  Judge 
Jackson,'  in  a  case  where  he  recognized  and  proceeded  upon 
the  principle  that  a  receiver  has  no  higher  right  of  action  than 
the  corporation  would  have  had,  but  nevertheless  qualified  it 

*  The  Supreme  Oonrt  of  the  United  Legislatare  may  repeal  the  grant. 

States  has  recently  decided,  in  a  case  niinois  Central  B.  Oo.  v»  DUnois,  148 

of  great  importance,  that  where  the  U.  S.  387. 

Legislatoie  of  a  State  in  breach  of  the  *  Ante,  ^  1614. 

public  trust  with  which  it  is  clothed,  '  Now   a   judge  of  the   Supreme 

grants  one  of  its  public  harhon  to  a  Court  of  the  United  States* 
private     corporation,  a    subsequent 
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as  follows:  ''When  the  corporation  is  insolvent,  the  rights  of 
creditors  in  respect  to  the  corporate  assets  hecoine  most  promi« 
nent,  and  a  receiver  appointed  to  administer  or  collect  such 
assets  is  regarded  as  more  directly  the  representative  of  credit* 
ors.  In  a  certain  class  of  cases  a  receiver  may  assert  rights 
which  the  corporation  could  not.  Thus,  he  may  disaffirm 
illegal  and  fraudulent  transfers  of  corporate  property,  and 
may  recover  its  funds  and  securities  which  have  heen  misap- 
pUed.  The  governing  officers  of  a  corporation  cannot,  for 
example,  release  a  stockholder,  or  a  subscriber  for  its  stock, 
from  his  obligation  to  pay,  to  the  prejudice  of  creditors. 
They  cannot  return  to  stockholders  the  capital  stock  of  the 
corporation,  which  constitutes  a  trust  fund  for  the  benefit  of 
creditors,  to  the  injury  of  such  creditors.  They  can  make  no 
fraudulent  disposition  of  the  corporate  property  for  their  pri- 
vate benefit,  or  for  the  benefit  of  the  stockholders,  leaving 
creditors  unprovided  for.  These,  and  like  transactions  involv- 
ing the  misapplication  or  fraudulent  disposition  of  corporate 
property,  a  receiver  may  disaffirm,  and  recover  such  assets  for 
the  benefit  of  creditors,  when  the  corporation  might  not  be  in 
position  to  do  so.''  ^  The  learned  judge  cited  the  cases  in  the 
margin  as  illustrative  of  the  principle  that  the  receiver  may 
assert  rights  which  the  corporation  or  its  management  could 
not  enforce.*  It  was  held  that  the  receiver  appointed  by  the 
Comptroller  of  the  Currency  to  wind  up  the  affairs  of  the  bank 
after  its  insolvency,  could  not  charge  the  subscribers  as  share- 
holders, because  the  corporation  could  not  have  done  it/    But 


>  Winters  «•  Armstrong,  87  Fed. 
Rep.  608,  521. 

'  Wood  V,  Dummer,  8  Mason 
(U.  8.),  306;  Ourran  v.  State,  15 
How.  (XT.  8.)  804;  Borke  v.  8mith, 
16  Wall.  (U.  8.)  890;  New  Albany  v. 
Bnrke,  11  Wall.  (U.  8.)  96;  Sawyer 
9.  Hoag,  17  Wall.  (U.  8.)  610,  619. 
But  he  distinguished  the  case  before 
him  on  the  ground  that  the  stock- 
holders against  whom  the  receiyer 
was  proceeding  wen  not  the  recipi- 


ents of  corporate  property  which  had 
been  fraudulently  or  wrongfully  di- 
vested, misapplied,  or  disposed  of  to 
the  prejudice  of  creditors.  There  had 
been  an  attempted  increase  of  the 
capital  stock  of  a  national  bank  with- 
out compl3ring  with  the  provisions  of 
the  governing  statute,  and  the  sub- 
scribers to  the  increased  stock  were 
ignorant  of  this  want  of  oomphanoe. 
'  Winters  v.  Armstrong,  nipro. 
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it  is  submitted  that  the  true  distinction  is, — or  at  least  ought 
to  be, — that  in  such  cases  as  those  last  cited  the  corporation 
itself  would  not  be  estopped,  while  a  going  concern,  from 
impeaching  the  transaction. 

§  8505.  Continaed. — A  case  in  New  York  also  furnishes  a 
good  illustration  of  the  same  principle.  The  shareholder  had 
sold  his  shares  and  transferred  his  certificate  to  his  vendee, 
by  delivering  it  to  him  with  the  usual  assignment  in  blank 
indorsed  upon  it.  The  shares  were  not  formally  transferred 
to  the  vendee  on  the  books  of  the  corporation,  but  an  indorse* 
ment  was  made  on  its  dividend  book  that  the  dividends  were 
to  be  paid  to  the  vendee,  and  they  were  so  paid  for  four  years 
thereafter.  There  was  no  declaration  in  the  charter  or  by-laws 
that  the  transfer  could  only  be  effected  by  an  entry  on  the 
books  of  the  corporation.  Subsequently,  the  corporation 
became  insolvent,  and  the  receiver  in  charge  of  its  assets 
brought  an  action  against  the  vendor  of  these  shares  to  recover 
from  him  an  unpaid  balance  due  in  respect  of  them.  It  was 
held  that  he  could  not  recover;  that  the  vendee  took  a  perfect 
title;  that  the  corporation,  having  recognized  him  as  the  owner 
of  the  shares,  could  not  have  contested  his  title;  and  that  the 
receiver  occupied  in  this  respect  no  better  right  than  the  cor- 
poration.^ But  this  leaves  ample  room  for  the  distinction  that 
where  the  directors  of  a  corporation  have  given  away  its  assets 
in  breach  of  their  trust,  by  releasing  subscribers  to  its  shares, 
a  receiver,  after  it  becomes  insolvent,  may  impeach  the  trans- 
action; it  therefore  does  not  conflict  with  the  cases  in  New 
York  which  so  hold,  cited  in  a  preceding  section.'  The  cases 
which  have  taken  the  wrong  road  on  this  question  seem  to 
proceed  upon  the  analogy  of  the  rule  that  a  conveyance  in 
fraud  of  the  creditors  of  the  vendor  is  good  as  between  the 
parties  to  the  deed.  But  this,  it  is  submitted,  is  not  the  cor- 
rect analogy.  The  correct  analogy  is,  that  a  corporation  is 
never  estopped,  except  in  favor  of  innocent  purchasers,  or  of 
other  persons  possessing  superior  equities,  from  reclaiming 

>  Oatting  V.  Damerel,  SS  N.  Y.  410.  •  AnU,  i  96SS,  note  X 
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portions  of  the  trast  fund  which  their  unfaithful  directors 
have  squandered  in  breach  of  their  trust,  and  that  a  receiyer 
of  its  assets,  although  proceeding  merely  in  its  right,  cannot 
therefore  be  so  estopped. 

S  8066.  Statute  of  New  Tork  ander  Which  Such  Rigrht  of 
Action  does  not  Pass  to  the  Beceiver. — There  are  particular  stat- 
utory systems  under  which  even  the  right  to  enforce  the  payment  of 
unpaid  subscriptions  may  not  pass  to  a  receiver  or  other  representa- 
tive of  the  creditors  of  the  corporation.  It  is  so  held,  as  the  proper 
construction  of  the  New  York  statute  of  1848  relating  to  manufaciur' 
ing  corporations.  Here  the  receiver  cannot  maintain  an  action  against 
a  stockholder  to  recover  a  general  assessment,  based  on  the  com- 
pany's entire  indebtedness,^  but  the  right  of  action  is  only  in  the 
separate  creditors.'  But  the  rule  is  different  in  case  of  proceedings 
under  the  New  York  Act  of  1852,  in  respect  of  corporations  formed 
under  the  Act  of  1811,  with  reference  to  which  the  Act  of  1852  was 
framed.*  But  the  right  of  action  given  by  the  Act  of  1848  is  con- 
ferred only  upon  ereditorSj  and  then  only  on  those  coming  within  the 
prescribed  conditions.^  These  decisions  of  the  New  York  Court  of 
Appeals  do  not  show,  by  any  satisfactory  course  of  reasoning,  what 
ground  there  is  for  concluding  that  the  statute  was  intended  to  dis- 
place the  general  powers  of  a  court  of  equity,  through  its  receiver,  to 
assess  the  shareholders  in  respect  of  their  unpaid  subscriptions, and 
to  enforce  such  assessments  through  actions  prosecuted  by  the 
receiver  against  the  shareholders.  We  have  already  seen,*  that  the 
liability  of  a  shareholder  to  pay  what  is  unpaid  in  respect  of  his 
shares  is  an  obligation  founded  in  contract  and  not  depending  upon 
statutes,  and  that  the  sequestering  of  the  unpaid  subscriptions  of 
the  shareholders  for  the  benefit  of  the  creditors  of  the  corporation, 
when  it  becomes  insolvent,  is  merely  a  means  devised  by  courts  of 
equity  to  compel  men  to  pay  their  honest  debts.  This  jurisdiction 
of  equity,  so  just  and  necessary,  ought  not  to  be  regarded  as  ousted 

>  Oaykendall  v.  Coming,  8S  N.  Y.  128 ;  and  Story  v.  Fnrman,  26  K.  Y. 

1S9.  214;  and  overruling,  it  seems,  Hind 

*  Tocker  V.  Oilman,  45  Hun  (N.  Y.),  f .  TaUman,  60  Barb.  (N.  Y.)  272« 
103.  ^  Famsworth  v.  Wood,  91  N.  Y, 

*  Oaykendall  v.  Coming,  88  N.  Y.  308. 

ISe,    140;    explaining   in   this    way  ^  Ante,  iS047. 

Walker  p.  Grain,  17  Barb.  (N.  Y.)  119, 
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by  any  statute  relating  to  the  subject,  unless  the  statute  says  so  in 
plain  terms  or  by  an  unavoidable  implication/ 

§  3567.  Action  by  Beceirer  asrainst  IndlTidnal  Stockhold- 
ers.— Where  all  the  stockholders  within  the  jurisdiction  are 
made  parties  to  the  creditors'  bill,  which  has  resulted  in  the 
appointment  of  a  receiver,  separate  actions  by  the  receiver 
against  the  individual  stockholders  are  not  necessary;  since, 
as  already  seen/  after  the  appropriate  amount  due  from  each 
is  ascertained,  a  decree  goes  that  he  pay  the  same  to  the 
receiver.'  But  where  the  receiver  proceeds  to  collect  what  is 
due  from  stockholders  outside  of  the  jurisdiction,  he  must,  it 
seems,  proceed  by  an  action  at  law,  just  as  the  corporation 


^  The  oonf  oBion  in  the  dediioni  of 
the  courti  of  New  York  upon  this 
queetion,  largely  the  result  of  differ- 
ent statutory  schemes,  is  further  illus- 
trated by  the  leading  case  of  Mann  v. 
Pentz,  3  N.  Y.  415,  where  it  was  held 
that  the  receiver  of  a  railroad  corpora- 
tion could  not  maintain  separate  suits 
in  equity  against  stockholders  to 
recover  the  unpaid  balances  upon 
their  subscriptions,  but  that  the  bill 
should  be  filed  by  a  creditor,  in  behalf 
of  all  the  creditors,  against  the  cor- 
poration and  all  the  shareholders  who 
have  not  paid  up  their  subscriptions, 
so  that  an  account  may  be  taken  of 
the  debts  and  assets  of  the  corporation, 
of  the  amount  of  capital  not  paid  in, 
and  of  the  sum  due  from  each  share- 
holder. If  there  is  any  sense  in  this 
decision  at  all,  it  is  founded  on  the 
idea  that  there  is  no  such  right  of 
action  in  the  receiver  until  there  is  a 
previous  general  accounting  and  an 
assessment  of  the  percentage  which 
ought  to  be  collected  from  each  share- 
holder. This  decision  is  often  quoted 
in  favor  of  the  proposition  that  there 
is  no  right  of  action  against  the  share- 
holders distributively  by  the  receiver; 
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and  it  was  quoted  to  this  point  in  sub- 
sequent cases  arising  under  the  same 
section  of  the  same  statute.  Tucker 
V.  Oilman,  45  Hun  (N.  Y.),  193.  On 
the  other  hand,  it  was  held  in  Van 
Wagenen  v.  Clark,  22  Hun  (N.  Y.), 
497,  that  a  receiver  of  an  insolvent 
railroad  company  could,  under  chapter 
403  of  the  Act  of  1860,  maintain  sepa- 
rate actions  against  any  of  the  stock- 
holders, to  recover  any  sum  remaining 
due  upon  his  shares,  and  that  h^was 
not  bound  to  bring  one  action  and 
make  aU  the  creditors  and  stockhold- 
ers parties.  The  decision  in  Mann  v. 
Pentz,  Mupra,  was  rendered  by  the 
Oourt  of  Appeals,  the  highest  judicial 
court  in  that  state,  and  the  decisions 
quoted  from  Hun  were  the  decisions 
of  the  Supreme  Oourt,  which  is  an 
intermediate  court.  Mann  «.  Penti 
is  probably  authoritative  in  New  York 
in  regard  to  railroad  corporations; 
while,  in  regard  to  manufacturing  cor- 
porations, we  must  rest  on  Ouyken- 
dall  V.  Coming,  88  N.  Y.  129;  and 
Famsworth  v.  Wood,  91  N.  Y.  308. 

«  AnU,  §  8648. 

*  Examine  on  this  point  the  rea- 
soning in  Mann  «.  Pentz,  3  N.  Y.  415. 
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would  proceed  in  an  action  for  calls.^  In  such  a  case,  we 
have  seen  '  that  it  is  no  defense  on  the  part  of  the  stockholder 
that  he  has  not  had  notice  of  the  action  in  which  the  receiver 
has  heen  appointed.  It  is  further  obvious  that,  in  such  an 
action  against  a  shareholder,  an  exemplification  of  the  record 
of  the  proceedings  in  which  the  receiver  has  been  appointed 
is  admissible  in  evidence,  for  the  purpose  of  showing  his 
authority  to  sue;  and  this  though  the  shareholder  was  not  a 
party  to  that  proceeding,  the  record  not  being  offered  as  evi- 
dence of  an  adjudication  of  his  rights.'  In  Virginia  a  trustee 
appointed  by  the  court  in  a  proceeding  to  wind  up  an  insol- 
vent corporation,  who  has  been  authorized  to  collect  an  assess- 
ment which  the  court  had  ordered,  may  sue  therefor  in  his 
awn  name,  under  a  provision  of  the  code  of  that  State  which 
empowers  an  assignee  of  "any  bond,  note,  or  writing  not 
negotiable/'  to  bring  an  action  thereon  in  his  own  name.^ 
Where  an  assignment  has  been  made  by  a  corporation  of  its 
assets  for  the  benefit  of  its  creditors,  and  its  unpaid  stock  sub- 
scriptions have  been  expressly  included  in  the  assignment, — 
it  has  been  held  that  a  court  of  equity  may,  on  the  application 
of  a  creditor,  order  an  assessment,  and  that  the  trustee  may 
bring  actions  against  the  respective  shareholders  to  recover 
the  same.*  And  the  better  opinion  is,  that  a  general  assign- 
ment for  the  benefit  of  creditors  carries  with  it,  by  implica- 
tion, the  unpaid  stock  subscriptions,  as  choses  in  action  of  the 
corporation.  And  the  assignee  may  bring  such  action  in  his 
own  name,  especially  where  the  deed  of  trust  has  conveyed 
to  him  the  right  to  receive  the  unpaid  subscriptions.*  No 
sound  reason  is  perceived  why  the  receiver  appointed  by 

'Howard  r.  Glenn,  85  Ga.  23S;  •  AfUe,i3561.    By  analogy  to  this, 

••  c.  21  Am.  St.  Rep.  156 ;  11  8.  £•  an  order  appointing  a  receiver  to  take 

Rep.  610 ;  and  other  Glenn  cases,  poitf  charge  of  the  "  whole  property"  of  an 

§8670,  note.  insolvent  corporation  will  empower 

'  AnUt  i  8497.  him  to  sue  for  and  recover  unpaid 

*  Hall  V.  United  States  Ins.  Co.,  6  subscriptions  to  the  stock  of  the  cor- 
Gill  (Md.),  484.  poration.    Showalter  v,  Laredo  Imp. 

*  Lewis  V.  Glenn,  84  Va.  947.  Co.,  83  Tex.  162;  i.  c.  18  S.  W.  Rep. 

*  Yanderwerken  v.  Glenn,  85  Va.  491. 
9;  t.  e.  6  B.  E.  Rep.  806. 
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the  court  in  such  a  proceeding  cannot  maintain  actions  in 
the  proper  forum  against  separate  shareholders,  provided  the 
amount  to  he  collected  from  each  is  first  ascertained  and 
assessed  by  an  order  of  court.  But,  as  already  seen,'  the  law 
of  New  York  denies  such  a  rig^ht  of  action  to  a  receiver  of  the 
assets  of  a  domestic  manufacturing  corporation,'  while  con- 
ceding it,  by  comity,  to  the  receiver  of  a  foreign  corporation.' 

§  3568.  The  Doctrine  Illiistrated   by  the  Glenn  Canes. — 

The  doctrine  of  the  preceding  section  is  well  illustrated  by  the 
decision  of  the  Court  of  Appeals  of  Virginia  in  one  of  the 
many  separate  actions  known  as  the  Glenn  cases/  In  this  case  an 
incorporated  express  company,  having  stockholders  in  many  dif- 
ferent States  of  the  Union,  became  insolvent,  and  made  a  deed  of 
assignment  to  trustees  of  all  its  estate,  property,  rights,  and  credits, 
of  every  kind,  and  all  its  other  effects,  including  moneys  payable  to 
it,  whether  on  calls  or  assessments,  on  stock  or  on  notes,  bills,  ac- 
counts, etc.,  for  the  benefit  of  its  creditors.  The  corporation,  direct- 
ors, stockholders,  and  the  trustees  to  whom  the  assignoQent  had 
been  made,  then  abandoned  the  enterprise  which  the  corporation 
had  been  conducting,  and  took  no  steps  to  pay  its  debts.  A  creditor, 
having  obtained  a  judgment  at  law  against  the  corporation,  there- 
after filed  a  creditor's  bill  against  the  company,  making  the  presi- 
dent, the  directors,  and  the  trustees  in  this  deed  of  trust,  parties 
defendant  thereto.  There  were  no  assets,  except  balances  due  from 
stockholders  on  their  shares  to  the  extent  of  eighty  per  cent  of  the 
par  value  thereof.  The  court  removed  the  trustees  and  appointed 
another  to  take  their  place,  namely,  Mr.  Glenn,  and  charged  him 
with  all  the  duties  of  the  trustees  thus  removed.  The  court  also 
ordered  that  a  call  of  thirty  per  cent  be  made  on  each  share,  and 
authorized  the  substituted  trustee  to  collect  the  same  by  suit  or 
otherwise.  This  action  was  then  brought  by  the  substituted  trustee 
against  the  defendant,  to  collect  the  thirty  per  cent  due  from  him 
under  this  call.  It  was  held  that  the  substituted  trustee,  and  not 
the  corporation,  was  the  proper  party  to  bring  the  action,  the  legal 
title  having  been  assigned  by  the  corporation.    The  court  reasoned 

^  ArUe,  i  8606.  Oompare  Kennedy  «.  Gibson,  8  Wall. 

•  Hann  v.  Pentz,  8  N.  Y.  415.  (U.  8.)  49S. 

•  Dayton  v.  Borst,  31  N.  T.  485.  «  Lewis  v.  Glenn,  84  Va.  947. 
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that,  the  subscription  being  in  writing,  and  the  defendant  baying 
been  recognized  as  a  subscribery  and  shown  to  be  such  by  the  books 
of  the  company,  his  liability  in  respect  of  bis  unpaid  balance  was 
in  the  nature  of  a  non-negotiable  chose  in  action,  founded  on  his 
contractual  obligation,  which  ripened  into  a  perfect  obligation  upon 
his  default  of  payment  after  the  call  thus  judicially  made,  and,  as 
such,  was  assignable  under  the  statute  of  Virginia  quoted  in  the 
preceding  section.  Whatever  may  be  thought  of  the  reasoning  of 
the  court,  its  conclusion  was  obviously  sound  and  just.  It  was  in 
conformity  with  numerous  decisions  growing  out  of  the  same 
insolvency,  both  in  the  Federal  and  State  courts.^ 

§  8509.  When  Receiver  or  Assisruee  may  Sne  in  Equity.  — 

In  a  case  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  Massachusetts,  it  was  held  by  Mr.  Circuit  Judge 
Colt  that  the  receiver  of  a  foreign  corporation  properly 
brought  a  suit  in  equity  in  that  jurisdiction  to  charge  stock- 
holders there  resident;^  but  he  evidently  decided  the  question 
without  consideration,  and  his  decision  seems  to  have  been 
misconceived.  It  is  perceived  that  it  involves  the  solecism  of 
there  being  a  suit  in  equity  supplementary  to  another  suit  in 
equity,  and  that  too  in  a  case  where  no  supplemental  aid  of 
an  equitable  nature  is  required,  but  where  the  jurisdiction  of 
A  court  of  law  is  ample.  On  the  contrary,  it  was  seemingly 
well  held  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri,  in  a  case  in  bankruptcy,  where 
the  assignee  in  bankruptcy  brought  a  suit  in  equity  to  charge 
A  stockholder,  that  the  bill  would  not  lie,  but  that  the  proper 
remedy  was  for  the  court  of  bankruptcy  to  assess  the  stock- 
holders, and  for  the  assignee  to  proceed  by  an  ordinary  action 
to  enforce  the  assessment.'  The  true  theory  is  believed  to  be 
this:  Where  a  case  arises  which  presents  some  legal  obstacle  to 
the  prosecution  of  an  action  at  law  against  the  stockholder  by 
the  receiver  or  assignee,  then  he  may  invoke  the  aid  of  equity, 

^  The  cases  are  referred  in  the  last  *  Myers  v.  Seeley,  1  Oent.  L.  J.  451. 

note  to  i   8570,  pottf  nearly  aU   of  The  text  is  believed  to  state  the  sub- 

which  were  decided  in.  favor  of   the  stance  of  the  decision,  which  was  not 

aabstitated  trustee.  very  fully  reported. 


*  Andrews  V.  Bacon,  38  Fed.  Bep.777. 
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in  accordance  with  the  doctrine  laid  down  in  a  very  well- 
considered  case  in  the  Court  of  Errors  and  Appeals  of  New 
Jersey,  where  it  was  said  by  Depue,  J.,  that,  independently  of 
statutes,  "it  is  well  settled  in  England  at  the  present  time  that 
the  jurisdiction  of  chancery  in  aid  of  a  judgment  creditor 
extends  no  further  than  to  property  of  such  a  nature  and 
description  as  might  have  been  seized  by  the  process  at  law, 
if  some  legal  obstacle  had  not  been  interposed.  The  assist- 
ance which  the  English  courts  of  equity  give  to  the  assignee 
of  the  bankrupt  or  insolvent,  to  enable  him  to  reach  trust 
property  or  funds,  is,  by  virtue  of  their  ordinary  jurisdiction 
in  aid  of  legal  rights  conferred  by  acts  of  Parliament."* 

§  3570*  Common-law  Action  Brougrht  in  Name  of  Corpo- 
ration to  Use  of  Receiver,  Assigrnee,  etc. — The  well-known 
rule  of  common-law  pleading  is,  that  where  an  open  account 
or  other  non-negotiable  evidence  of  debt  or  chose  in  action 
has  been  assigned,  and  the  assignee  sues  the  debtor  or  obligor 
upon  the  contract,  he  must  bring  the  action  in  the  name  of 
his  assignor  to  his  own  use.'  An  assignment  by  a  corpora- 
tion of  its  share  subscriptions,  or  rather  of  its  right  of  action 
against  its  shareholders,  to  collect  what  remains  unpaid  on 
their  share  subscriptions,  falls  under  this  rule.  Where  the 
assignee  brings  an  action  against  the  shareholder,  although  to 
enforce  an  assessment  made  by  the  court  supei'intending  the 
administration  of  the  estate  of  the  insolvent  corporation,  he 
must,  if  the  common-law  system  of  procedure  prevails  in  the 
particular  forum,  bring  the  action  in  the  name  of  the  corpo- 
ration to  his  own  use.'    So,  in  Illinois  where  the  common-law 


'  Hardenburgh  v.  Blair,  80  N.  J. 
£q.  645,  660,  661. 

*  New  York  Guaranty  Oo.  v.  Mem- 
phis Water  Oo.,  107  U.  8.  206,  214, 
and  authorities  cited. 

•  Glenn  v.  Marbury,  145  U.  S.  499; 
quoting  and  following  Glenn  v,  Busey, 
5  Mackey  (D.  0.),  248.  The  Court  of 
Appeals  of  Virginia  seems  to  hayeheld, 
M  already  intimated  (otiie,  i  9b79)f 
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that  under  a  statute  of  Virginia  the 
assignment  made  by  the  corporation 
to  the  trustees  for  the  benefit  of  its 
creditors,  in  the  case  under  consider- 
ation, passed  the  legal  tUU  to  the  trus- 
tees in  whose  place  the  trustee  Glenn 
was  substituted  by  the  Virginia  court 
Lewis  V.  Glenn,  84  Va.  947.  But  this 
did  not  affect  the  conclusion  of  the 
Supreme  Court  of  the  United  Btatei 
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system  of  pleading  prevails,  the  action  is  brought  in  the  name 
of  the  corporation  for  the  use  of  the  receiver/  though  cases 
are  found  in  that  State  where  the  action  was  prosecuted  by 
the  receiver  in  his  own  name.    This  senseless  rule  of  common- 
law  pleading  has  been  abolished  by  the  modern  codes  of  pro- 
cedure, which  have  now  been  enacted  by  more  than  one-half 
of  the  States  of  the  American  Union.     One  of  the  leading 
provisions  of  these  codes  is,  that  every  action  shall  be  prose- 
cuted in  ihs  name  of  the  real  party  in  interest^  and  that  the  real 
party  in  interest  shall  not  be  required  to  go  through  the  sense- 
less formality  of  prosecuting  his  action  in  the  name  of  a  party 
who  himself  could  not  sue,  who  is  not  even  responsible  for 
costs,  but  whose  name  is  a  mere  naked  name  of  record,  like  the 
John  Doe  and  Richard  Roe  of  the  old  actions  of  ejectment. 
A  better  illustration  of  this  statement  could  not  be  made  than 
to  refer  to  many  of  these  so-called  Glenn  cases,  where,  in 
various  jurisdictions,   Federal    and    State,  —  everywhere,   it 
seems,  except  in  the  District  of  Columbia,  —  the  substituted 
trustee  Glenn  either  successfully  prosecuted  in  his  own  name 
actions  for  the  calls  ordered  by  the  Virginia  court,  or  his 


•n  the  point  of  pleading  in  question, 
because  that  court  has  held  that 
"whether  an  assignee  of  a  chose  in 
action  shall  sue  in  his  own  name  or 
that  of  his  assignor,  is  a  technical 
question  of  mere  process,  and  deter- 
minable by  the  law  of  the  forum." 
Pritchard  v.  Norton,  106  TJ.  S.  124, 
ISO.  Contrasting  this  decision  with 
Lewis  9.  Glenn,  84  Va.  947,  where  it 
was  held  that  the  trustee  might,  both 
under  and  independently  of  the  pro- 
vision of  the  Oode  of  Virginia  of  1878, 
eh.  141,  i  17,  bring  the  action  in  his 
own  name, — and  where  the  court 
sustained  the  action  brought  by  the 
substituted  trustee  in  his  own  name, 
which  was  the  common-law  action  of 
trespass  on  the  ease  in  a$tump9itt — in 
the  eouse  of  its  reasoning  in  Glenn 


V.  Marbury,  iupra,  the  Supreme  Court 
of  the  United  States  held  that  no 
promise  to  pay  to  the  oBBtgnee  could  be 
implied  from  the  general  authority 
which  every  stockholder  is  presumed 
to  giye  the  corporation  to  deal  with 
its  property  in  a  lawful  manner ;  and 
that  the  disability  of  a  trustee  to  sue 
in  his  own  name  was  not  affected  by 
the  &ct  that  the  call  was  made  by  the 
court  at  the  instance  of  a  creditor, 
and  that  the  trustee  was  specially  au- 
thorized by  it  to  collect  the  same; 
since  in  making  the  caU  the  court 
simply  acted  in  place  of  the  company, 
which  had  failed  to  perform  its  duty. 
Glenn  v.  Marbury,  tupra, 

^  See  for  example  Great  Western 
T^.  Co.  V.  Gray,  122  HI.  6S0. 
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right  to  prosecute  was  determined  against  him  on  other 
grounds.* 

g  8571.  Jadgment  of  Federal  Court  within  the  State  frill 
Famisli  Fonndatioii  for  Creditors'  Bill  in  State   Courts. — 

The  judgments  of  the  courts  of  the  United  States  are  regarded 
by  the  courts  of  the  State  within  whose  limits  such  Federal 
judgments  are  rendered,  as  ** damestie  judgrnents;"  and  there- 
fore such  a  judgment,  recovered  against  a  corporation,  will 
furnish  a  foundation  for  a  creditor's  bill,  in  like  manner  as 
though  it  had  been  recovered  in  a  court  of  the  State.  For 
instance,  a  judgment  against  a  corporation  recovered  in  the 
Circuit  Court  of  the  United  States  for  one  of  the  Federal  dis- 
tricts within  the  State  of  Wisconsin,  will  have  the  same  force 
and  effect  in  the  respect  under  consideration  in  the  courts  of 
the  State  of  Wisconsin  as  a  judgment  recovered  in  any  of  the 
superior  courts  of  that  State.* 


^  HawUiu  «•  Glenn,  ISl  U.  8.  319 
(error  to  Oircuit  Court  of  the  United 
States  lor  the  eastern  district  of  North 
Carolina);  Glenn  v.  tiemple,  80  Ala. 
160 ;  ••  «.  60  Am.  Rep.  92 ;  Lehman  v. 
Glenn,  87  Ala.  618 ;  Semple  v.  Glenn, 
91  Ala.  245;  t.  c.  24  Am.  St.  Rep. 
894;  9  S.  W.  Rep.  265;  Sayre  v. 
Glenn,  87  Ala.  631;  Morris  v.  Glenn,. 
87  Ala.  628;  Glenn  v.  WilUams,  60 
MdL  93;  Glenn  v.  Clabaugh,  65  Md« 
66;  Glenn  v.  Howard,  65  Md.  40; 
Glenn  v.  Savage,  65  Md.  40 ;  McKim 
«.  Glenn,  66  Md.  479;  Glenn  v.  Orr, 
96  N.  G.  413;  Howard  v.  Glenn,  85 
Ga.  238;  «.  e.  21  Am.  St.  Rep.  156; 
Glenn  9.  SaiLton,  68  Gal.  853;  Glenn 
V.  Dorsheimer,  23  Fed.  Rep.  695 ;  «.  c. 
24  Fed.  Rep.  536;  Glenn  v.  Springs, 
26  Fed.  Rep.  494 ;  Glenn  v.  Scott,  28 
Fed.  Rep.  804;  Glenn  v.  Soule,  22 
Fed.  Rep.  417;  Glenn  v.  Foote,  36 
Fed.  Rep.  824. 
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s  Ballinv.  Loeb,  78  Wis.  404,  413; 
•.  c.  47  N.  W.  Rep.  616 ;  11  L.  R.  A. 

742.  There  seems  to  he  some  conflict 
of  authority  on  this  question,  but  the 
reasoning  of  Mr.  Justice  Orton  in  the 
case  just  cited,  and  also  the  follow- 
ing cases  referred  to  by  him,  vindicate 
the  proposition  that  a  judgment  of  a 
court  of  the  United  States  is  a  dometr 
tic  judgment  within  the  State  where  it 
is  rendered.  Adams  v.  Way,  S3  Conn. 
419;  Turrell  v,  Warren,  26  Minn.  9. 
To  the  same  effect  are  the  following 
cases :  Wandling  v.  Straw,  25  W.  Va. 
692,  705;  Thompson  v.  Lee  Co.,  22 
Iowa,  206;  St.  Albans  v.  Bush,  4  Yt. 
58 ;  «.  e.  23  Am.  Dec.  246 ;  Barney  v. 
Patterson's  Lessee,  6  Har.  &  J. 
(Md.)  182;  Embry  r.  Palmer,  107 
U.  S.  3 ;  McCauley  ».  Hargroves,  48 
Ga.  60;  Williamfl  v.  Wilkes,  14  Pa. 
St.  228. 
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8681.  Whether  a  superadded  statutory 
individual  liability  can  be 
reached  by  garnishment. 

3682.  Defenses  available  to  the  gar- 
nishee. 

8588.  Alabama. 

8584.  Illinois. 

8685.  Louisiana. 

8586.  Mississippi. 

8587.  Missouri. 


i  8576.  When  Debt  Dae  Shareholder  for  His  Shares  Is 
Attachable.  —  There  is  judicial  authority  for  the  proposition 
that  the  unpaid  subscription  of  a  stockholder  is  attachable, 
the  same  as  any  other  debt.^  But  this  must  be  qualified  by 
what  is  hereafter  stated  in  this  chapter.* 

i  8577.  When  Sabject  to  Gamtshment  under  Eixecution 
a^inst  Corporation.  —  If  the  principle  is  conceded  that  a 
separate  action  may  be  maintained  against  each  shareholder 
to  enforce  his  liability^  then  there  seems  no  good  reason  why 
a  judgment  creditor  of  the  corporation  may  not  resort  to  the 
process  of  garnishment,  in  order  to  obtain  satisfaction  of  hia 
debt  out  of  what  may  be  due  from  the  stockholder  to  the  cor- 
poration on  account  of  his  stock,  provided  a  call  has  been 
made  by  the  directors,  as  hereafter  stated.' 


>  Peterson  «.  Sinclair,  B8  Pa.  St. 
'  Pott,  i  3578. 


*  Meints  «.  East  St.  Lonis  Ac.  Mill 
Co.,  88  m.  48 ;  FauU  v.  Alaska  Gold  A 
Silver  Mining  Ck>.,  14  Fed.  Kep.  657. 
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S  8578.  An  Assessment  mnst  have  been  Made  and  not 
Paid.  —  But  an  attentive  examination  of  the  subject  will  lead 
to  the  conclusion  that  this  can  only  be  the  case  where  two 
circumstances  concur:  1.  Where  there  has  been  an  assessment 
by  a  corporation  upon  the  stockholder,  which  assessment  is 
unpaid.  The  reason  is  that  such  an  assessment  is  necessary 
to  give  a  right  of  action  by  the  corporation  against  the  stock- 
holder, and  the  attaching  creditor,  proceeding  by  garnishment 
against  the  stockholder,  stands  in  the  shoes  of  the  corporation/ 
and  cannot  maintain  his  garnishment  unless  the  corporation 
could  maintain  an  action.' 

S  8579.  Or  the  Subscription  most  have  been  Payable 
without  an  Assessment. -7- But,  of  courfle,  no  assessment  is 
necessary  to  let  in  the  remedy  by  garnishment  where  the  sub- 
scription, by  its  own  terms,  or  by  the  terms  of  the  charter 
or  governing  statute,  is  payable  at  a  fixed  time,  and  there 
has  been  a  default  on  the  part  of  the  stockholder  in  paying  it 
at  such  time.'  Accordingly,  it  has  been  held  that  a  person 
who,  in  consideration  of  the  issue  of  stock  in  a  corporation 


^  McDermott  v,  Donegan,  44  Mo. 
85.  That  the  attachment  creditor 
stands  in  the  shoes  of  the  judgment 
defendant  and  can  assert  no  other  or 
higher  rights  than  his  against  the 
garnishee,  see  Fessler  v.  Ellis,  40  Pa. 
8t.  248 ;  Dougherty  v.  Hunter,  54  Pa. 
St.  380. 

«  Lane's  Appeal,  105  Pa.  St.  49; 
••  e.  51  Am.  Rep.  166 ;  Brown  v.  Union 
Ins.  Co.,  3  La.  Ann.  177, 183 ;  Hannah 
V.  Moherly  Bank,  67  Mo.  678 ;  Simp- 
eon  v.  Reynolds,  71  Mo.  594 ;  Bingham 
«.  Bushing,  6  Ala.  403;  Universal 
Fire  Ins.  Go.  v.  Tahor,  16  Ool.  531 ; 
t.  e.  27  Pac.  Rep.  890;  McKelvey  v. 
Crockett,  18  Nev.  238 ;  Parks  v.  He- 
man,  7  Mo.  App.  14.  The  only  case 
with  which  the  writer  has  met  hold- 
ing that  unpaid  halances  under  share 
•abscriptions  can  be  reached  by  gar- 
nishment without  an  assessment,  is 
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Re  Glen  Iron  Works,  17  Fed.  Rep. 
824,  which  is  plainly  untenable.  See 
Lane's  Appeal,  tupra,  where  it  is 
denied  and  criticised.  So,  in  Minne- 
sota where  the  sheriff  brought  a  stat- 
utory action  against  a  stockholder, 
which  action  seems  to  have  been  in 
the  nature  of  a  proceeding  by  garnish- 
ment, it  was  held  that  he  could  pro- 
ceed only  in  right  of  the  company, 
and  that  an  ayerment  that  the  com- 
pany was  insolyent  and  had  totally 
abandoned  the  work  for  which  it 
was  created,  did  not  excuse  the  failure 
to  ayer  that  a  call  had  been  made 
and  had  not  been  paid  by  the  stock- 
holder. Robertson  «.  Sibley,  10 
Minn.  323. 

*  See  Ruse  v.  Bromberg,  88  Ala. 
619, 627 ;  I.  c.  7  South.  Rep.  884 ;  Dayis 
V,  Montgomery  Furnace  Ac,  Co.,  8 
South.  Rep.  496. 
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to  hiniy  subscribes  to  its  bonds,  agreeing  to  pay  in  install- 
mentSy  is  liable  to  garnishment  by  the  creditors  of  the  corpo- 
ration^  for  the  unpaid  balance  of  such  subscription.^  But 
where  there  is  a  general  statute  allowing  a  stockholder  a  defi- 
nite period  of  grace  after  notice  of  the  assessment,  he  is  not 
subject  to  garnishment,  under  a  judgment  against  the  corpo- 
ration or  otherwise, until  this  period  of  grace  has  expired.  It 
was  so  held  under  a  statute  of  Colorado,^  providing  that  stock- 
holders shall  not  be  required  to  pay  any  installment  upon 
the  unpaid  balance  of  their  subscriptions  until  "  twenty  days 
after  personal  demand  therefor,  or  in  cases  where  personal 
demand  is  not  made,  within  thirty  days  after  a  written  or 
printed  demand  has  been  deposited  in  the  post-office.'' ' 

i  8SSO.  And  (Sabject  to  Bxceptions)  the  Corporation  must 
ContlnQe  Solvent.  —  Subject  to  exceptions  hereafter  stated, 
the  other  condition  which  must  concur,  in  order  to  let  in  the 
remedy  by  garnishment,  is:  2.  That  the  corporation  con- 
tinues solvent.*  The  reason  is,  that  when  insolvency  super- 
venes, the  unpaid  subscriptions  of  the  stockholders,  in  common 
with  the  other  assets  of  the  corporation,  become  a  trust  fund 
for  the  benefit  of  stockholders,  which  necessarily  means  for 
the  benefit  of  all  the  stockholders.  When,  therefore,  the  cor- 
poration becomes  insolvent,  the  amount  due  by  its  share- 
holders in  respect  of  their  several  subscriptions  cannot  be 
seized  by  a  creditor  under  an  attachment,  for  the  double  rea- 
sons that,  in  order  that  such  subscriptions  should  constitute 
a  debt  presently  payable  to  the  company,  there  must  have 
been  a  call  made,  either  by  the  directors  of  the  company,  by 


^  BaviB  V.  Montgomery  Furnace  &c, 
Oo.,  8  South.  Bep.  490. 

>  MillB'  Ann.  Stat.  Ool.,  i  480. 

*  Universal  Fire  Insurance  Oo.  v. 
Tkbor,  16  Ool.  531 ;  «.  e.  27  Pac.  Rep. 
090. 

*  Hays  V.  Lycoming  Fire  Ins.  Oo., 
te  Pa.  St.  184.  In  this  case,  the  cor- 
poration was  a  tnutucU  fire  imurance 
company t  and  it  was  held  that,  the 


company  being  solvent,  the  premium 
notes  being  assessable  for  the  pay- 
ment of  the  very  debt  in  suit,  and 
assessment  having  actually  been 
made,  and  the  money  due  thereon 
having  been  partially  paid  into  the 
hands  of  one  of  the  garnishees,  it 
was  to  be  treated  as  an  ordinary  debt, 
and  sabject  to  attachment  as  other 
debts. 
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order  of  a  court  of  equity,  or  by  other  competent  authority; 
secondly,  that  when  such  a  call  is  made  after  insolvency,  it 
is  made  for  the  benefit  of  all  the  creditors,  and  the  fund  thus 
sought  to  be  collected  cannot  be  diverted  to  a  single  creditor.* 

§  3581.  Whether  a  Superadded  Statatory  Indivldiial  liar 
bility  can  be  Beached  by  Gandshmeiit*  —  As  the  creditor  pro* 
ceeding  by  garnishment  proceeds  against  the  stockholder  only 
in  right  of  the  corporation,  it  follows  that,  unless  the  corpora* 
tion  itself  could  maintain  an  action  against  the  stockholder, 
the  creditor  cannot  successfully  proceed  against  him  by  gamieh- 
ment.*  It  must  equally  follow  that  where  the  creditor  proceeds 
against  the  stockholder  in  respect  of  a  statutory,  superadded, 
individual  liability,  and  where  such  liability  is  not  in  the 
nature  of  assets  of  the  corporation,  but  is  a  liability  flowing 
(so  to  speak)  directly  from  the  stockholder  to  the  creditor,  — 
the  creditor  cannot  proceed  by  garnishment.  But  even  this 
principle  may  be  changed  under  particular  statutes.  Accord- 
ingly, it  has  been  held  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont,  under  a  statute  of  that 
State,  providing  that  actions /otmded  on  a  contract^  express  or 
implied,  may  be  commenced  by  trustee  process^  which  is  the 
New  England  equivalent  for  process  of  garnishment,  —  that 
where  the  corporation  seeks  to  enforce  the  liability  of  its 
directors,  under  another  statute,'  for  contracting  a  corporate 
indebtedness  in  excess  of  the  amount  of  capital  paid  in,  he 
may  proceed  by  trustee  process.*  Unless  there  is  some  thing 
in  the  statute  of  Vermont  relating  to  trustee  process,  which  is 
totally  different  from  ordinary  statutes  relating  to  garnish- 
ment proceedings,  this  decision,  so  far  as  it  allows  this  rem- 
edy, is  misconceived.  The  whole  discussion  related  to  the 
question  whether  the  obligation  of  the  directors  was  one 
founded  in  contract^  so  as  to  be  within  the  statute,  or  whether  it 

*  Lane's  Appeal,  105  Pa.  St.  49, 65 ;     the  authority  of  Re  Glen  Iron  Works, 
I.  c.  51  Am.  Rep.  166,  171,  172;  fol-     17  Fed.  Rep.  324. 
lowing   the   principle    of    Scovill  v.  *  Ante,  §  8578. 

Thayer,  105  U.  8. 143,  and  denying  »  Rev.  Stat.  Vt.,  §  8291. 

«  Field  «.  Haines,  24  Blatchf.  (U.  S.)  160;  i.  c.  28  Fed.  Rep.  919. 
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waa  penal.  It  had  already  been  decided  by  the  Supreme 
Court  of  Vermont,  whose  decision  on  the  question  was  bind- 
ing on  the  Federal  court,  that  in  such  a  case  the  directors 
and  stockholders  became  joint  debtors  with  the  company  to  its 
creditors.^  It  is  not  perceived,  then,  on  what  principle  one 
joint  debtor  can  be  regarded  as  the  "trustee"  of  the  other 
joint  debtor. 

§  8582.  Defenses  Available  to    the    Garnishee.  —  In  the 

proceeding  under  consideration,  the  plaintiff  seeks  merely  to 
recover  a  debt  alleged  to  be  due  from  the  garnishee  to  the 
corporation.  He  proposes  to  succeed  to  the  rights  of  the 
company.  It  follows  that  whatever  would  defeat  the  company 
in  a  suit  against  the  stockholder  to  recover  the  alleged  bal- 
ance, will  also  be  fatal  to  a  recovery  in  a  proceeding  by  gar- 
nishment.' 

§  8588.  Alabama.  —  In  Alabama  this  remedy  was  early  given 
creditors  by  statute;  but  the  court  thrust  itself  in  the  way  of  the 
obvious  purpose  of  the  Legislature,  by  holding  that  a  garnishee 
answering  that  he  had  paid  all  calls  made  by  the  president  and 
directors  of  the  corporation  upon  him, was  entitled  to  his  discharge; 
be  could  not,  for  the  same  reasons  given  by  the  Louisiana  court,' 
under  this  process,  be  made  to  pay  to  the  creditor  that  portion  of 
his  subscription  as  to  which  no  calls  had  been  made/  But  this 
principle  has  been  denied  by  the  same  court  in  a  later  case,  and  the 
garnishee  was  held  liahle  although  no  calls  had  been  viade,  and 
although,  by  the  contract  of  subscription,  the  money  was  payable 
only  upon  the  call  of  the  company.*  In  an  earlier  case  in  the  same 
State,*  the  garnishee  answered  that  he  had  been  informed,  and 
believed,  that  the  corporation  had  ceased  to  have  any  legal  exist- 
ence previous  to  the  issuing  of  the  garnishment.  This  was  held 
equivalent  to  an  assertion  that  the  corporation  was  dissolved,  and 

>  Windham  Provident  Inst.  «•  souri,  written  by  Currier,  J. ;  McDer- 
Spntgue,  43  Vt.  602.  mott «.  Donegan,  44  Mo.  85,  89. 

'  See,  for    the  general  principle,  *  Foat,  ^  3585. 

Drake  on  Attachments,  i  672.    The  *  Bingham  v.  Rushing,  6  AU.  408. 

doctrine  of  the  text  is  found  in  an         *  Carry  «.  Woodward,  53  Ala.  371, 
opinion  of  the  Supreme  Court  of  Mis-     377. 

•  PaschaU  v.  Whitsett,  11  Ala.  472. 
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upon  this  the  court  discharged  him,  —  holding,  in  accordance  with 
the  old  law,^  that  by  the  dissolution  of  a  corporation  the  debts  due  to 
it  were  extinguished.  But  this  doctrine,  as  elsewhere  seen,'  is  obso- 
lete, and  has  been  overruled  in  the  same  State.'  It  has  been  held 
that  several  shareholders  may  be  joined  in  the  same  writ,  although 
their  liability  is  several,^  In  a  case  of  this  kind,  by  leave  of  court, 
the  garnishment  was  dismissed  as  to  one  of  the  two  garnishees,  and 
his  name  stricken  from  the  process,  upon  plea  by  him  that  the 
process  treated  him  as  a  joint  debtor  with  the  other,  when  he  was 
separately  indebted.  The  remaining  garnishee  excepted,  and  offered 
to  file  a  written  answer,  to  which  the  plaintiff  objected,  and  required 
an  oral  answer,  which  was  ordered  at  the  next  term,  and  the  cause 
was  continued  from  time  to  time,  until  the  garnishee  filed  his 
written  answer,  and  was  afterwards  examined  orally^  Under  these 
circumstances,  the  court  held  that  this  garnishee  could  not  after- 
wards object  that  the  garnishment  had  been  discontinued  by  the 
dismissal  as  to  the  other  party,  even  if  it  had  that  effect,  which  was 
not  conceded.*  In  1889,  a  statutory  provision  authorizing  a  judg^ 
ment  creditor  of  a  corporation  to  sue  out  a  garnishment  to  reach 
unpaid  subscription  of  any  stockholder  therein  (Code,  §  2972),  was 
amended  by  allowing  '*any  creditor"  of  the  corporation  to  do  this.' 

§  35M.  Illinois.  —  In  this  State  the  process  of  garnishment  is 
available  to  the  judgment  creditor,  in  respect  of  the  liability  of  the 
stockholder  for  unpaid  stock  on  which  a  ccM  has  been  made; '  and 
under  the  corporation  law  of  the  State  enacted  in  1872,*  making 
stockholders  liable  to  creditors,  etc.,  garnishee  process  lies  after 
judgment  against  the  corporation;  and  it  is  not  necessary  to  proceed 
against  the  stockholders  at  the  time  of  instituting  suit  against  the 
corporation,  as  in  garnishee  proceedings  under  the  attachment  act* 

§  3585.  Liouislana.  —  In  Louisiana  this  remedy  has,  on  general 
grounds,  been  conceded  to  the  judgment  creditor  of  a  corporation,  to 
enable  him  to  reach  moneys  due  the  corporation  by  stockholders  on 

»  Mamma  v.  Potomac  Co.,  S  Pet.  •  Ala.  Act  Feb.   26,    1889;    Acti 

(U.  8.)  281.  1888-80,  No.  Ill,  p.  94. 

«  Pott,  Oh.  156.  »  Meinta  v.  East  St.  Louis  Ac.  Mill 

*  Ourry  v.  Woodward,  63  Ala.  371.  Co.,  89  111.  48. 

*  ^bid.  •  Illinois  Corporation  Act  1872,  ^  8. 

*  ^bid.  ^  Coaiaeld  Co.  v.  Pock,  98  111.  139. 
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account  of  their  stock,  even  though  the  directors  had  made  no  eaU  to 
which  the  stockhoIderB  had  not  responded;  the  court  saying  thai 
the  plaintiff  might  exercise  against  the  debtors  all  the  rights  which 
the  corporation  might  exercise  against  them/  But  it  has  been  sub 
aequentlj  held  that,  as  to  any  unpaid  portion  of  a  stockholder'? 
•ubacription  for  which  the  directors  have  not  made  a  formal  call, 
his  liability  could  not  be  enforced  by  creditors  of  the  company  by 
process  of  garnishment;  they  must  resort  to  a  direct  action.  The 
company  itself  had  no  action  against  the  stockholder  without  a 
formal  call,  and  the  creditor,  whose  right  was  derivaiiyei  flowing 
from  the  company,  was  in  no  better  position.* 

§  3686.  Mississippi.  —  The  process  of  garnishment  seems  to  be 
available  to  creditors  in  Mississippi;  and  it  has  been  held  in  such  a 
proceeding  that  the  creditor  cannot  make  the  defense  that  the  com- 
pany has  never  been  legally  incorporated  unless  he  denies  the  incor- 
poration under  oath, as  required  by  the  statute  of  that  State.* 

§  SSS7*  Missouri*  —  Proceedings  by  judgment  creditors  of  corpo- 
rations by  garnishment  against  stockholders, to  subject  the  amounts 
unpaid  upon  their  stock  subscriptions,  have  frequently  been  upheld 
in  this  State.*  In  such  cases,  the  judgment  creditor  succeeds  to  the 
rights  of  the  company,  and  whatever  would  defeat  the  company,  in  a 
suit  brought  by  it  to  recover  the  alleged  balance,  will  be  fatal  to  a 
recovery  against  the  stockholder  in  such  a  proceeding.*  Therefore, 
the  creditor  cannot  recover  against  a  stockholder  as  gnmiehee^  unless 
he  shows  that  a  legal  call  has  been  made  upon  the  stockholders  for 
unpaid  stock,*  or  unless  the  indebtedness  for  stock  is  otherwise  due 
according  to  the  terms  of  his  subscription.'  Therefore,  a  8heriff,act- 
ing  as  receiver  of  the  effects  of  a  corporation  by  virtue  of  an  appoint- 
ment under  the  statute,*  has  no  power,  by  suit  in  his  own  name,  to 
enforce  the  liability  of  a  stockholder  to  the  corporation  for  unpaid 
stock  which  is  not  due  according  to  the  subscription,  and  for  which 
no  call  has  been  made  by  the  directors.*    Outside  of  the  question  as 

>  Cacnlla  v.  Union  Ins.  Co.,  2  Rob.  *  Ibid,  See  Drake  on  Attachments, 

(La.)  571  (1842).  k  672. 

'  Brown  v.  Union  Ins.  Co.,  d  La.  *  Parks  v.  Heman,  7  Mo.  App.  14. 

Ann.  177, 18S.  '  Hannah  v.  Moberly  Bank,  67  Mo. 

*  Saffold  V,  Barnes,  89  Miss.  399.  678 ;  Simpson  v.  Reynolds,  71  Mo.  694. 

«  McDermott  v.  Donegan,  44  Mo.  *  Wagner's  Mo.  Stat.,  p.  606. 

86.  *  Ibid. 
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to  the  necessitj  of  a  call,  it  has  been  held  ia  this  State  that  where  a 
partj  was  induced  to  become  a  director  of  a  company  by  receiving 
certain  shares  of  stock  as  fvUlrpaid^  which  stock  he  subsequently 
sold,  it  was  held  that  he  might  be  garnished  by  a  judgment  credited 
of  the  company  to  the  extent  of  the  proceeds  of  his  stock.^  In  such 
a  proceeding  it  has  been  held  that  a  statement  in  the  denial  of  the 
garnishee's  answer,  that  a  call  upon  the  shareholder  in  respect  of  his 
shares  had  been  duly  made,  is  not  admitted  by  the  failure  of  the 
garnishee  to  reply,  and  that,  when  such  a  case  has  been  tried  as  if 
the  reply  had  been  filed,  and  as  if  the  issues  had  been  properly 
made  by  the  pleadings,  the  allegations  in  the  answer  of  the  gar- 
nishee^will,  after  verdict,  be  treated  as  if  formally  denied.* 

t  EyermsB  «•  Krieckhans,  7  Mo.  App.  4S6b 
*  Parks  9*  Heman,  7  Mo.  App.  14. 
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CHAPTER  LXVL 

EXECUTIONS  AGAINST  STOOKHOLDEBS. 

Akp.  L    Generally.    §§  8591-3599. 

IL    Under  the  Missouri  Statute,    gg  3602-3621. 


Article  I.    Generally. 


Hbctioh 

8G91.  Ezecation  against  the  share- 
holdera  a  creature  of  ftatate. 

8592.  The  writ  of  teirefadcu. 

SdOSi.  Registry  of  judgment  against 
corporation  not  a  lien  against 
Bhareholder's  property. 

S594.  English  statutes  providing  for 
registry  of  shareholders,  and 
giving  creditors  a  right  to 
inspect  the  register. 

8595.  Enjoining  the  creditor  from  eze- 


Sxcnov 

cuting  his  Judgment  againsl 
shareholders. 

8598.  Summoning  the  stockholder  in 
an  action  against  the  corpo- 
ration. 

8597.  Execution  against  corporation 

with  clause  for   levy  upcm 
property  of  memhers. 

8598.  Motion  under  Kansas  statute. 

8599.  Execution  against  stockholder 

under  Massachusetts  statutes. 


g  3591*  execution  agrainst  the  Shareholdera  a  Creature  of 
Statute.  —  We  have  already  seen  that  by  the  common  law  the 
corporation  is  one  person,  and  each  of  its  shareholders  another 
person.  By  that  law  a  judgment  against  an  individual  can 
only  be  executed  against  the  person  or  property  of  the  indi- 
vidual named  in  the  judgment;  the  execution  must  follow  the 
judgment  and  run  against  the  same  person.^  It  follows  that 
by  the  common  law  no  execution  can  be  sued  out  against  a 
shareholder  on  a  judgment  recovered  against  the  corporation. 
The  conclusion  is,  that  execution  can  only  be  had  against  a 
shareholder  on  a  judgment  recovered  against  the  corporation 
where  such  a  remedy  is  given  by  statute,  and  that  the  mode  of 
obtaining  it  can  only  be  that  pointed  out  by  the  statute.     In 


^  Lind.  Oomp.  Law,  5th  ed.,  270. 

164 
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every  such  case,  with  exceptions  ohieflj  under  early  New 
England  statutes/  there  must  be  some  sort  of  supplementary 
proceeding  against  the  shareholder,  in  which  he  is  called  in  by 
notice  and  given  an  opportunity  to  show  cause  why  the  judg- 
ment against  the  corporation  should  not  be  executed  against 
him.' 

S  8602.  The  Writ  of  Scire  Facias. — To  give  the  stockholder 
such  an  opportunity  to  show  cause  was  the  real  object  of 
resorting  to  the  writ  of  scire  faciei,  "  By  the  common  law/' 
says  Sir  Nathaniel  Lindley/  citing  the  marginal  authorities, 
^^a  judgment  against  A.  cannot  be  executed  against  B.  without 
a  scire  facias^  which,  though  a  judicial  writ,  is  in  the  nature 
of  an  action,  and  may  be  pleaded  to  accordingly.  So,  before 
a  judgment  in  the  Chancery  Division  against  a  public  oflScer 
[of  a  company]  can  be  enforced  against  individual  sharehold- 
ers, an  order  against  them  personally  must  be  obtained.^  The 
object  of  the  scire  facias  was  technically  to  make  the  execution 
conformable  to  the  judgment;  but  substantially  its  object  was 
to  give  the  person  against  whom  the  judgment  was  sought  to 
be  enforced,  an  opportunity  of  defending  himself;  for,  ex 
hypothesis  he  had  not  had  that  opportunity  before/'* 

§  8598.  Re^try  of  Judgrment  agrainst  Corporation  not  a 
lien  agrainst  Shareholder.  —  Provisions  are  very  common  in 
this  country  for  the  registry  of  judgments,  in  which  case  they 
become  li&as^  for  the  length  of  time  and  under  the  conditions 
named  in  statutes,  upon  the  property  of  the  company.  A 
similar  provision  exists  in  England;  and  it  seems  from  the 
text  of  Sir  Nathaniel  Lindley  that  such  a  registration  does  not 
make  the  judgment  a  charge  upon  the  property  of  the  indi- 


*  See,  for  example,  poMty  4  8696.  •  See,  generally,  as  to  tdrefaeitA, 

*  Fell  t.  Burchett,  7  El.  &  Bl.  687.  Com.  Dig.  Pleader,  8  L. ;  Bac.  Abr. 

*  Lind.  Oomp.  Law,  6th  ed.,  p.  281.  Scire  Facias;   and  the  note  to  Un- 
«  Vigera  «.  Pike,  8  01.  A  Fin.  562,  derhiU  «•  DeTorsux,  2  Wma.  Saond. 

652;  Healey  v.  Chichester  dU;.  R.  Co.,  71. 
L.  R.  9  £q.  148. 
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yidual  shareholders,  except  possibly  in  those  cases  where  it 
binds  them  individually  without  the  issuing  of  a  icire  facioi} 

§  85M.  Engrlish  Statutes  ProTiding  for  the  Registry  of 
Sliarebolders  and  Givingr  Creditors  a  Bigrht  to  Inspect  the 
Resrister. — "In  order  to  enable  a  creditor, who  has  obtained 
judgment  against  a  company,  to  discover  the  persons  against 
whom  such  judgment  may  be  executed,  provision  has  been 
made  by  the  various  statutes  relating  to  companies, compelling 
them  to  make  periodical  returns,  or  to  keep  registers,  of  the 
names  and  residences  of  their  shareholders,  and  directing 
such  returns  or  registers  to  be  open  for  inspection.'' '  There 
are  analogous  statutes  in  this  country. 

§  8505.  JSnJoining  the  Creditor  from  Bxecutinsr  His  Jadg- 
ment  against  Shareholders.  —  Equity  will  not  enjoin  a  cred- 
itor from  executing  his  judgment  against  any  shareholder  or 
shareholders  whom  he  may  choose  to  select  for  that  purpose, 
provided  he  acts  in  good  faith;'  and  while  a  member  who  is 
also  a  creditor  will  not  be  so  restrained,^  yet  it  has  been  held 
that  neither  a  judgment  creditor  nor  a  purchaser  from  him 
will  be  allowed  to  use  the  judgment  for  the  dishonest  pur- 
pose of  aiding  some  members  of  the  company  against  others.* 

§  8590.  Summoning  the  Stockholder  in  an  Action 
against     the     Corporation. — A    statute    of    Massachusetts* 


^  Lind.  Ck>mp.  Law,5th  ed.,  281, 282; 
citing  and  comparing  the  following 
casea:  Ex  parte  Ness,  5  Oom.  B.  155; 
Harris  «.  Boyal  British  Bank,  2  Hurl. 
A  N.  635;  Hone  v.  OTlahertie,  0  Ir. 
Oh.  119 ;  Ex  parte  Thornton,  L.  B.  2 
Oh.  171. 

'  Lind.  Oomp.  Law,  5th  ed.,  282, 
adding  the  following  note:  "See  7 
Geo.  4,  ch.  46,  $  4,  et  seg.;  7  Wm. 
4  dc  1  Vict.,  c.  16,  i^  0, 10,  86 ;  and  as 
to  the  mode  of  obtaining  inspection, 
see  Header  V.  Isle  of  Wight  Ferry  Co., 
9  W.  B.  750  Ex.,  where  a  mandamui 
was    held  not   necessary;    Beg.   v. 


Derbyshire  &c.  B.  Co.,  3  El.  A  Bl. 
784,  where  a  mandamut  was  obtained. 
As  to  examining  the  directors,  see 
Dickson  v.  Neath  dbc.  B.  Oo.,  L.  B.  4 
Ex.87.  See,also,B.S.O.Ord.42r.,82, 
et  ieg.,  as  to  discovery  in  aid  of  execu- 
tion." 

*  Green  v.  Nixon,  28  Beav.  580. 
See  Morisse  «.  Boyal  British  Bank,  1 
Oom.  B.  (m.  s.)  67. 

«  Hardinge  v.  Webster,  1  Dr.  dc  8m. 
101. 

'  Woodhams  «.  Anglo-Aostraliaa 
Go.,  2  De  Gex,  J.  A  Sm.  162. 

•  Mass.  Stot.  1851,  ch.  816,  i  1. 
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required  a  sammons  to  be  left  with  a  stockholder  of  a  eor- 
poration,  before  his  property  could  be  taken  on  execution 
against  the  corporation;  but  this  was  held  not  to  prescribe 
any  change  in  the  writ  or  declaration,  from  the  form  before 
adopted  in  a  suit  against  such  corporation.' 

§  d597«  Executloii  against  Corporation  with  Clause  for 
Levy  upon  Property  of  Members. — An  early  statute  of  Iowa' 
authorized  an  execution  on  a  judgment  recovered  against  a 
corporation,  with  a  clause  that  it  be  levied  upon  the  members 
of  the  corporation.  The  execution  was  required  to  follow  the 
judgment,  with  this  exception.'  An  execution,  issued  under 
this  statute  against  the  corporation,  was  leviable  upon  the 
property  of  the  stockholder  to  the  extent  of  his  liability  only/ 
A  clause  in  a  writ  of  fieri  facias  directing  its  levy  upon  the 
property  of  certain  individual  stockholders,  does  not  make 
them  ''judgment  creditors''  within  the  meaning  of  the  stat- 
utes relating  to  supplementary  proceedings  on  execution.' 

§  8598.  Motion  nnder  Kansas  Statute.  —  Under  the  E[an- 
sas  statute, providing'  that  when  no  corporate  property  can  be 
found  to  levy  on,  "execution  may  be  issued  against  any  of  the 
stockholders,  ....  but  no  execution  shall  issue  •  •  .  .  except 
upon  an  order  of  the  court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought,  ....  made  upon  'motion 
in  open  court  after  reasonable  notice  in  writing  to  the  person 
sought  to  be  charged,  ....  or  the  plaintiff  ....  may  pro- 
ceed by  action  to  charge  the  stockholders,"  —  it  is  held  that 
the  notice  must  be  served  like  an  original  summons,  and  that 
service  outside  the  State  will  not  confer  jurisdiction.^ 


^  Holyoke  Bank  v.  Goodman 
Paper  Man.  Co.,  9  Gush.  (Mass.)  576. 

*  Iowa  Stat.  1S47, 103. 

*  Hampeon  v.  Weare,  4  Iowa,  13 ; 
«.  c.  66  Am.  Dec.  116. 

«  Bayliss  v.  Swift,  40  Iowa,  648. 

*  Bailey  v.  Dubuque  &c.  R.  Ck).,  13 
Iowa,  97.  For  a  proceeding  supple- 
mentary to  execution  in  which  the 
court  adjudged  who  were  stockholders 
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and  in  what  manner  each  was  liable, 
which  was  held  not  well  taken,  aee 
Donworth  v.  Ooolbangh,  5  Iowa,  800. 

*  Kan.  Oomp.  L.  1879,  ch.  23,  «  32. 

'  Howell  V.  Manglesdorf,  33  Kan. 
194.  The  notice  and  subsequent  pro- 
ceedings were  held  regtUar  in  WeUa 
V.  Robb,  43  Kan.  201;  «.  a.  23  Pac 
Bep.  148. 
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§  3590.  execution  a^atn^t  Stockholder  under  Mamaehu- 
setts  Statutes.  —  A  statute  of  Massachusetts,  authorizing  the 
levy  of  executions  on  judgments  obtained  against  corporations 
on  the  body  and  goods  of  their  members,  has  been  already 
alluded  to.^  The  court  refused  to  extend  such  a  statute,  by 
construction,  so  as  to  permit  a  levy  to  be  made  under  it  upon 
the  lands  of  the  stockholder.'  The  execution  which  might 
have  been  served  on  the  members,  property,  etc.,  must  have 
-been  the  same  on  which  the  officer  made  demand  upon  the 
officers  of  the  corporation.  A  demand  on  the  execution  first 
issued  did  not  authorize  an  arrest  or  levy  upon  an  alias.* 
Where  a  creditor  had  two  demands,  one  only  of  which  the 
stockholders  were  liable  to  pay,  and  recovered  a  single  judg- 
ment on  both  demands,  he  might  yet  have  levied  his  execution 
on  the  personal  property  of  a  stockholder,  to  the  amount  of  the 
demand  which  the  stockholders  were  liable  to  pay.*  If  the 
only  officer  of  a  corporation  who  has  any  property  has  been 
adjudged  liablo  as  a  stockholder,  in  a  suit  against  the  corpora- 
tion for  a  debt,  and  judgment  has  been  rendered,  and  execu- 
tion issued  accordingly,  he  cannot  maintain  an  action  against 
a  deputy  sheriff  for  seizing  his  property  upon  the  execution, 
after  demand  made  upon  the  corporation,  and  refusal  to  pay 
the  same.* 


Abticlb  n.    Under  thb  Missouri  Statutb. 


3602.  Bemedj  by  motioa  cmder  Mi^ 

•oari  statute. 
8608.  The  statute  a  substitute  for  a 

bill  in  equity. 
3Q04.  Is  a  proceeding  in  the   same 

court    which    rendered    the 

Judgment. 
8006.  Motion  against  each  stockholder 

18  a  separate  proceeding. 


Bscrioif 

8606.  Service  outride  the  State  does 

not  confer  jurisdiction. 

8607.  Judgment  rendered  after  legal 

dissolution  of  corporation  will 
not  support  proceeding. 

8608.  Liability  fixed  by  return  of  exe- 

cution nulla  bona, 

8609.  Evidence   of    corporate   insol- 

vency: return  of  nulla  bona. 


*  Stedman 
(Mass.)  114. 


*  AnU,  i  8596. 

*  Child  V.  Coffin,  17  Mass.  64. 

*  Leland  «.  Marsh,  16  Mass.  889. 

*  Lee  V.  Dearborn,  4  Allen  (Mass.),  164 


9.    Eveleth,    6    Met. 
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Sscnosr 

S610.  What  if  execution  against  corpo- 
ration ratomed  before  retom- 
day. 

8611.  Return  not  presumed  to  be  pre- 

mature  because  not  dated. 

8612.  Informalities  waived  by  appear- 

ance. 

8613.  Ho  jury  trial. 

8614.  Appellate  court  will  review  the 

evidence. 

8616.  Whether  the  motion  should  be 
preserved  in  the  bill  of  excep- 
tions. 

8616.  Not  necessary  to  take  and  save 


SicnoN 

exception    to   the  order  dis- 
posing of  the  motion. 

8617.  Proceeding  does  not  abate  on 

death  of  stockholder  pending 
appeal. 

8618.  Motion  not  maintainable  against 

administrator      of     deceased 
stockholder. 

8619.  Burden  of  proof. 

8620.  Motion  not  maintainable  after 

general   assignment  for  cred* 
iters. 

8621.  Second  motion,  if  dismissedi  not 

fatal  to  recovery  onfirstmotion. 


g  8602.  Remedy  by  Motion    under  Missouri   Statute. — In 

Missouri  a  remedy  is  given  by  statute  as  follows:  **  If  any  execution 
shall  have  been  issued  against  any  corporation,  and  there  cannot 
be  found  any  property  or  effects  whereon  to  levy  the  same,  then 
such  execution  may  be  issued  against  any  stockholders  to  the 
extent  of  the  amount  of  the  unpaid  balance  of  such  stock  by  him  or 
her  owned;  provided,  always,  that  no  execution  shall  issue  against 
any  stockholder  except  upon  an  order  of  the  court  in  which  the 
action,  suit,  or  other  proceedings  shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open  court,  after  sufficient  notice  in 
writing  to  the  persons  sought  to  be  charged;  and  upon  such  motion 
such  court  may  order  execution  to  issue  accordingly;  and  provided 
further,  that  no  stockholder  shall  be  individually  liable  in  any 
amount  over  and  above  the  amount  of  stock  owned.^  ....  The  clerk 
or  other  officer  having  charge  of  the  books  of  any  corporation,  on 
demand  of  any  officer  holding  any  execution  against  the  same,  shall 
furnish  the  officer  with  the  names,  places  of  residence,  so  far  as  to 
nim  known,  and  the  amount  of  liability  of  every  person  liable  as 
aforesaid.'' '  The  proceeding  authorized  by  this  statute  is  character- 
ised as  a  supplemental  and  not  an  original  proceeding, — a  proceeding 
**  merely  auxiliary  to  a  former  proceeding  in  the  $ame  courts  wliich 
proceeding  has  resulted  in  a  judgment  in  that  court  against  the 
corporation,  followed  by  the  issuance  of  a  barren  execution."' 

^  B.  S.  Mo.  1870,  f  736;  Id,,  1889,  *  Paxon  v.  Talmage,  87  Mo.  18; 

k  2517.  affirming  «.  e.  14  Mo.  App.  586.    As 

*  Jbtd.,    1879,    $    737;  /d.,    1889,  to  the  construction  of  constitutional 

i  2518.  provisions  of  Missouri  (Ck)nst.  Mo. 
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§  a008.  The  Statute  a  Substitute  for  a  Bill  In  Equity.  —  It 

has  been  said:  '^This  motion  takes  the  place,  under  the  statutory 
provision,  of  the  suit  in  equity,  at  common  law,  to  reach  assets  in 
the  hands  of  the  stockholder;  and,  to  a  certain  extent,  should  be 
treated  as  a  petition."^  It  gives  a  judgment  creditor  of  a  corpora- 
tion, where  corporate  property  cannot  be  found  upon  which  to  levy 
his  execution,  the  right  to  an  execution  against  a  stockholder,  to  the 
extent  of  the  amount  of  the  unpaid  balance  of  his  stock.'  In  another 
case  it  is  said  that  **  the  process  against  the  defendants  Seligman 
was,  in  substance  and  effect,  a  process  of  garnishment;,  since  it 
sought  to  appropriate  to  the  demand  of  the  plaintiff  whatever  debt 
they  might  owe  to  the  judgment  debtor,  the  corporation." ' 

§  S004.  Is  a  Proceedinsr  in  the  Same  Court  Which  Ren- 
dered the  Judgrment.  —  The  motion  or  petition  for  an  execution 
under  this  statute  can  only  be  preferred  in  the  court  in  which  the 
judgment  against  the  corporation  was  rendered:  it  will  be  demur- 
rable if  filed  in  another  court.^  Moreover,  if  filed  in  another  court, 
and  the  shareholder  has  filed  an  answer  to  it,  and  the  petitioner  has 
moved  to  strike  out  certain  parts  of  such  answer,  the  court  will 
properly  treat  the  motion  to  strike  out  as  a  demurrer,  and  will 
properly  rule  that  as  such  it  reaches  back  to  and  questions  the 
sufficiency  of  the  petition.  This  rule  at  common  law  still  prevails 
under  the  codes  of  procedure;  since  it  is  not  a  technical  rule,  but  one 
necessarily  incident  to  every  system,  and  which  may  be  succesBfully 
invoked,  whenever  the  court  is  advised,  by  demurrer  or  motion,  of 
any  substantial  error  or  defect  in  the  pleading,  such  as  would  ren- 
der a  verdict  nugatory  if  founded  upon  it' 

§  8005.  Motion  agrainst  Each  Stockholder  is  a  Separate 
ProceedinsT*  —  It  seems  that  several  motions  against  several 
stockholders,  by  a  single  judgment  creditor,  to  obtain  satisfaction  of 
the  same  judgment,  are  several  proceedings  against  the  stockholders 

1SS5,  art.  8,  i  6),  and  the  statutes  of         *  Wilson  v.  St.  Louis  Ac.  B.  Co., 

that  State  (Gen.  Stat.  Mo.  18S5,  p.  108  Mo.  688;  «.  c.  82  Am.  St.  Bep. 

828,  i  111),  with  reference  to  the  indi-  624 ;  18  S.  W.  Bep.  286,  294. 
vidual  liability  of  stockholders,  see  ^  Paxon  v.  Talmage,  87  Mo.  18; 

McClaren  «.  Francisciis,  43  Mo.  452.  «.  e.  14  Mo.  App.  686;  Allen  v.  Ben- 

^  Eiskine  v.  Loewenstein,  82  Mo.  ton,  0  Mo.  App.  678. 
801,  805,  per  Philips,  Com.  *  Pazon  v.  Talmage,  «upra. 

>  Fogg  V.  Blair,  139  U.  8.  118. 
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■eparately;  and  accordingly  where  a  number  of  such  motions  were 
made,  and  issues  were  raised  by  each  stockholder  separately,  and 
all  the  issues  were  sent  to  a  referee,  who  reported  upon  the  issues 
under  each  motion  severally,  and  exceptions  were  filed  by  each 
stockholder  separately,  and  were  sustained  by  the  court  in  separate 
orders,  and  a  distinct  bill  of  exceptions  for  each  case  was  taken  by 
the  plaintiff  and  signed  by  the  judge, — it  was  held  that  a  writ  of 
error,  bringing  up  all  the  proceedings  in  one  transcript,  was 
erroneous/ 

§  3606.  Service  Outside  the  State  does  not  Confer  Juris- 
diction. —  Such  a  motion  for  an  execution  against  a  stockholder  is 
so  far  in  the  nature  of  an  original  proceeding,  that  a  service  on^the 
stockholder  of  the  notice  of  the  motion  outside  the  State  will  not  con- 
fer jurisdiction  on  the  court  to  make  the  order  awarding  execution.* 

§  9607.  Judgrment  Rendered  after  Tjegul  Dissolution  of  Cor- 
poration will  not  Support  Proceeding.  —  It  is  scarcely  neces- 
sary to  suggest  that  a  judgment  rendered  against  the  corporation, 
after  it  has  legally  ceased  to  exist  as  such,  being  a  void  judgvient^ 
will  not  support  any  supplementary  proceeding  against  a  stock- 
holder, by  motion  for  execution  or  otherwise.  It  was  accordingly 
held  that  where  a  judgment  was  recovered  against  a  corporation, 
after  its  charter  had  expired  by  eiatutory  limitationy  the  judgment 
could  not  support  a  motion  for  execution  under  the  Missouri  stat- 
ute.» 

§  9608.  Liability  Fixed  by  Return  of  Execution  Nulla 
Bona.  —  The  Missouri  statute  was  adopted  from  the  following 
English  statute:  "If  any  execution,  either  at  law  or  in  equity,  shall 


*  Marshall  v.  Taylor,  4  Mo.  App. 

590. 

'  Wilson  V.  St.  Lonis  Ac.  B.  Co.» 
108  Mo.  588;  $.  e.  32  Am.  St.  Rep. 
e24 ;  18  S.  W.  Rep.  286 ;  Wilson  v. 
Seligman,  144  U.  S.  41;  affirming 
$,  e.  86  Fed.  Rep.  154.  So  held  under 
the  Kansas  statute,  which  is  sub- 
stantially the  same  as  that  of  Mis- 
souri. Howell  V.  Manglesdorf,  33 
Kan.  194.  This  necessarily  involves 
the  conclusion  that  a  non-resident 

2616 


stockholder  is  in  no  sense  a  party  to 
an  action  against  the  corporation  to 
which  he  belongs,  so  as  to  obviate  the 
necessity  of  proceeding  against  him 
as  a  non-resident,  on  an  application 
for  execution  against  him  on  a  judg* 
ment  against  the  corporation,  under 
Rev.  Stat.  1879,  i  736.  So  held  In 
Wilson  V.  St.  Louis  &c.  R.  Co.,  mpm. 
'  Scanlan  v.  Crawshaw,  5  Mo.  App. 
S37;  Buckland  «.  Kies,  8  Mo.  App. 
687. 
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have  beexx  issued  against  the  property  or  eliects  of  the  company^  and 
if  there  caonot  be  found  sufficient  whereon  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of  the  shareholders 
to  the  extent  of  their  shares  respectively  in  the  capital  of  the  com- 
pany not  then  paid  up."  ^  The  construction  of  the  English  statute 
oo  the  point  under  consideration  was  established  by  the  following 
opinion  by  Baron  Alderson:  "The  construction  of  the  act  is  very 
plain.  It  says  that  4f  any  execution,  etc.,  shall  have  issued  against 
the  property  or  eSeet»  of  the  company,'  which  has  been  done  in 
this  case,  *and  if  there  cannot  be  found  sufficient  whereon  to  levy 
inch  execution/ — and  that  fact  is  ascertained  the  moment  the 
vherifT  has  returned  nulla  bona,— *  then  such  execution  may  be 
issued  against  any  of  the  shareholders  to  the  extent  of  their  shares 
respectively  in  the  capital  of  the  company  not  then  paid  up,'  —  that 
is,  the  persons  who  are  shareholders  at  the  time  the  execution 
against  the  property  or  effects  of  the  company  is  found  to  be 
ineffectual.  But  in  order  that  no  injustice  may  be  done,  and  that 
it  may  be  ascertained  who  those  persons  are,  notice  must  be  given, 
M>  that  the  persons  against  whom  proceedings  are  taken  may  have 
an  opportunity  of  showing  that  they  were  not  shareholders  at  the 
time  of  the  return  of  nulla  bona.  The  object  of  requiring  notice  is 
merely  to  do  justice  to  the  class  who  are  sought  to  be  charged  as 
shareholders  at  the  time  of  the  return  of  nulla  bona;  any  other  con- 
struction would  lead  to  an  evasion  of  the  acf  '  Now,  it  is  a  settled 
principle  in  the  jurisprudence  of  Missouri,  where  the  statute  of 
another  State  or  country  is  re-enacted  in  that  State,  to  place  the 
same  construction  upon  such  statute  that  it  had  at  the  time  of  its 
adoptioii  received  in  the  superior  courts  of  the  State  or  country 
from  which  it  was  taken/  Following  this  rule  of  eonstruetion^ 
and  in  view  of  other  considerations  stated  at  length  in  its  opinion^ 
the  Supreme  Court  of  Missouri  hold  that,  under  the  Missouri  stat- 
ute, the  liability  of  the  stockholder  is  measured  by  the  number  of 
shares  held  by  him  at  the  r$ium  of  the  sxecnttsn^  and  not  by  the 
Bumber  which  he  held  when  the  motion  wa$  filed.*  Tlie  liability 
thus  fixed  by  the  return  of  nulla  bona  cannot  be  cast  off  by  a  traus- 

^  fitst.  BA9  Vict.^  ck.  16,  $  SB.  HurL  As  K.  S86^    See,  also,  Nixon  r. 

*  Nixon  V.  Green,  11  Ezeh.  66a     Brownlow,  8  HurL  A  N.  686. 
Oil  sppeal  to  the  exeheqner  cham-  '  Skouten  v.  Wood»  57  Me.  SSQu 

ber,  thia  deciaioa.  was  affirmed.     S 

*  Skrainka  v.  Allen,  76  Mo.  S84,  391 ;  reroraing  t .  c.  7  Mo.  App..  484. 

2617 


3  Thomp.  Corp.  g  3610.]    liability  of  stockholders. 

fer  of  the  stock,  or  by  the  subsequent  acquisition  of  a  claim  against 
the  corporation,  or  in  any  way,  unless  by  establishing  a  bona  fid$ 
indebtedness  of  the  corporation  to  him,  existing  at  the  time  when 
the  return  of  nulla  bona  was  made/  A  defense  that,  at  the  time 
of  the  filing  of  the  motion,  the  defendant  was  a  creditor  of  the  cor- 
poration to  an  amount  exceeding  the  demand  of  the  judgment  ored* 
itor,is  therefore  ineffectual.' 

§  8009.  EMdence  of  Corporate  Insolvency:  Betnm  of 
Nulla  Bona.  —  A  return  of  nuUa  bona  on  the  execution  issued  to 
the  sheriff  of  the  county  in  which  the  judgment  was  rendered  against 
a  corporation,  makes  a  prima  facie  case  in  a  proceeding  by  motion 
against  a  stockholder.'  But  a  return  of  nulla  bona  on  an  execution 
against  the  corporation  is  not  necessary  to  support  a  motion  for 
execution  against  a  stockholder:  it  may  be  shown,  by  any  competent 
evidence,  that  the  corporation  has  no  goods  on  which  a  levy  can  be 
made.*  If  some  property  has  been  found  and  levied  upon,  but  not 
enough  to  satisfy  the  execution,  and  there  is  a  return  of  **  no  other 
goods,  chattels,  or  real  estate  found,"  etc.,  this  will  support  a  motion 
for  execution  against  a  stockholder.* 

§  3610.  What  if  Execatlon  agrainst  Corporation  Betomed 
before  Betom-day.  —  It  seems  that  if  the  execution  against  the 
corporation  is  in  fact  returned  before  the  return-day  fixed  by  law, 


^  Ooqnard  v.  Prendergast,  85  Mo. 
App.  287. 

'  Ibid.  Another  consequence  is, 
according  to  the  interpretation  of 
the  English  statute,  that  not  only  all 
persons  who  have  ceased  to  be  share- 
holders before  Judgment  against  the 
company  has  been  recovered,  but  also 
all  who  have  ceased  to  be  so  after  that 
time,  but  before  it  has  been  ascer^ 
tained  that  execution  against  the 
company  on  such  judgment  will  prove 
ineffectual,  are  wholly  exempt  from 
liability  to  the  judgment  creditor. 
Nixon  «•  Green,  11  Exch.  550;  $,  e. 
affirmed,  8  Hurl.  A  N.  686;  Nixon  v. 
Brownlow,  8  Hurl.  &  N.  686.  Bee 
po$tt  i  8811. 

'  Union    Sayings    Association    v. 
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Seligman,  11  Mo.   App.  142;  pat, 
^4363. 

*  Marks  «•  Hardy,  12  Mo*  App. 
595;  «.  c.  affirmed,  86  Mo.  282; 
Knight  «.  Frost,  14  Mo.  App.  831. 
In  this  last  case  it  was  held  that  it 
will  be  sufficient  if  it  be  shown  that 
execution  issued  against  the  corpora- 
tion and  that  there  was  no  property 
whereon  to  leyy  it,  though  the  return 
of  nuUa  bona  on  the  execution  be 
made  before  the  return-day ;  but  it  is 
submitted  that  this  yiew  was  oyer- 
ruled  by  the  supreme  court  in  the 
case  of  Marks  «.  Hardy,  86  Mo.  232, 
which  was  subsequently  decided. 

*  Marks  v.  Hardy,  86  Mo.  232,  287; 
affirming  t .  c.  12  Mo.  App.  605. 
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the  return  will  not  support  a  motion  for  execution  against  the  share- 
holder/ 

§  d611.  Return  not  Presumed  to  be  Prematore  Because 
not  I>ated.  —  But,  in  such  a  case,  the  return  will  not  be  presumed 
to  have  been  premature  merely  from  the  fact  that  it  is  not  dated,  or 
that  it  does  not  show  when  it  was  in  fact  lodged  with  the  clerk. 
In  such  a  case  the  presumption  is,  that  the  execution  was  deposited 
with  the  clerk  on  the  return,  and  not  before,  and  so  the  fact  will  be 
taken  to  be  for  the  purppses  of  the  motion  against  a  stockholder.' 

§  9612.  Informalities  Waived  by  Appearance*  —  In  a  pro- 
ceeding by  motion  under  the  Missouri  statute  for  execution  against 
a  stockholder,  the  fact  that  the  motion  and  notice  of  the  same  to  the 
stockholder  were  not  entitled  ol  the  proper  court,  is  not  ground  for  a 
reversal,  where  the  court  had  jurisdiction  and  the  defendant  appeared.' 

g  9613.  Kg  Jury  Trial.  —  In  such  a  proceeding  the  parties  are 
not  entitled  to  a  trial  by  jury.^ 

§  9614.  Appellate  Court  Will  Bevievr  tbe  Evidence.  —  As 

there  is  no  jury  trial,*  the  parties  are  not  required  to  ask  for  instruc- 
tions or  declarations  of  law  in  order  to  secure  an  appropriate  appel- 
late review  of  the  proceeding;  but,  where  all  the  evidence  is  preserved 
in  the  bill  of  exceptions,  an  appellate  court  will  review  the  evidence 
in  a  case  in  equity,  and  decide  the  case  both  on  the  law  and  the 
facts.* 

§  8615.  Wbetber  the  Motion  sbould  be  Preserved  in  the 
Bill  of  Exceptions.  —  Under  the  system  of  procedure  in  vogue  in 


1  Marks  v.  Hardy,  86  Mo.  282, 288 ; 
affirming  $,  e.  12  Mo.  App.  605. 

•  Marks  «.  Hardy,  86  Mo.  232,  238. 
Bee  the  observatiGns  on  this  particu- 
lar return  in  Knight  «.  Frost,  14  Mo. 
App.  331,  339,  where  it  was  said  by 
Bakewell,  J.,  that  the  return  was 
**  quite  regular." 

'  Schaeffer  v.  Jecko,  6  Mo.  App. 
692. 

*  Marks  «•  Hardy,  12  Mo.  App. 
606;   ••   c   affirmed,    86    Mo.   282; 


Erskine  v.  Loewenstein,  82  Mo.  801; 
affirming  «.  e.  11  Mo.  App.  695; 
Bchaeffer  v.  Phoenix  Brewery  Oo., 
4  Mo.  App.  115,  119.  This  is  in 
accordance  with  the  general  rale  in 
Missouri  as  to  all  proceedings  by 
motion.  Hensley  «•  Baker,  10  Mo. 
157, 158. 

*  See  last  section, 

*  Erskine  v.  Loewenstein,  11  Mo. 
App.  595;  Coquard  «•  Prendergast, 
86  Mo.  App.  287. 
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Missouri,  a  written  motion  filed  in  a  cause  is  no  part  of  the  record 
proper,  and  hence,  in  order  to  bring  it  to  the  attention  of  an  appellate 
court,  it  must  be  embodied  in  a  bill  of  exceptions/  Nor  will  the 
mere  fact  that  the  clerk  sets  out  the  motion  in  that  portion  of  the 
transcript  outside  of  the  bill  of  exception s, enable  the  appellate  court 
to  regard  it  as  part  of  the  record,  —  it  being  no  part  of  the  record 
proper,  and  the  rule  being  that  the  clerk  cannot  make  everything  a 
part  of  the  record  which  he  sees  fit  to  incorporate  into  the  transcript.* 
An  examination  of  the  cases  just  cited  will  show  that  this  principle 
has  been  applied  to  almost  every  species  of  motion  made  in  the 
course  of  a  judicial  proceeding.  Applying  this  rule,  it  has  been 
held  that  a  proceeding  by  motion  for  execution  against  a  stock- 
holder,under  the  Missouri  statute,  isin  no  sense  the  institution  of  an 
independent  suit,  but  a  mere  supplementary  proceeding  in  aid  of  the 
execution  against  the  corporation.'  It  has  been  held  in  the  Circuit 
Court  of  the  United  States  that,  a  proceeding  under  this  statute 
being  a  mere  "sequence,  dependency,  or  supplementary  proceeding" 
for  enforcing  a  judgment  against  the  corporation,  it  cannot  be  removed 
to  tJie  Federal  court  upon  application  of  a  non-resident  stockholder 
who  is  brought  in  by  the  motion/  From  these  premises  the 
St  Louis  Court  of  Appeals  reached  the  conclusion  "  that  motions  of 
this  character  stand  upon  the  same  footing  as  other  motions  made 
in  a  case,  and  cannot  be  considered  b}'  appellate  courts  in  reviewing 
the  action  of  the  trial  coart,unless  they  are  made  part  of  the  record 
by  being  incorporated  in  the  bill  of  exceptions."  Nor  was  it  enough 
that  the  motion  was  set  out  in  full  by  the  clerk  in  the  transcript.* 
But  this  rule  is  extremely  technical  and  destitute  of  any  underlying 
support  in  common  sense.  It  is  a  fact  that  the  legal  profession  in 
Missouri  have  never  been  able  to  learn  it,  as  often  as  it  has  been 
reiterated.    It  is  especially  senseless  when  applied  to  a  proceeding 


^  Loudon  9.  King,  22  Mo.  336; 
Oorby  v.  Tracy,  62  Mo.  511, 516;  State 
V.  Wall,  15  Mo.  208;  Blount  v.  Zink, 
55  Mo.  455;  Brown  v.  Foote,  55  Mo. 
178;  State  v.  Batchelor,  15  Mo.  207; 
Christy  v.  Myers,  21  Mo.  112;  Kohn 
«.  Lucas,  17  Mo.  App.  30;  McCarthy 
V.  McGinnis,  76  Mo.  344;  State  v. 
Gee,  79  Mo.  313. 

>  United  SUtes  v.  Gamble,  10  Mo. 
457,  450;  Jefferson  City  v.  Opel,  67 
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Mo.  394 ;  Ober  v.  Railroad  Oo.,  18  Mow 
App.  84. 

*  Allen  «•  Benton,  9  Mo.  App.  679; 
«.  e.  affirmed  on  this  i)oint,  79  Ma 
165,  166. 

*  Webber  v,  Humphreys,  5  DilL 
(U.  S.)  227. 

*  Kohn  V.  Lncas,  17  Mo.  App.  29; 
Bank  of  North  America  v.  Fletcher, 
15  Mo.  App.  272. 
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bj  motion  against  a  stockholder  under  this  statute,  which  proceed-* 
ing  is,  in  a  large  sense,  an  independent  supplementary  proceeding. 
It  wouldy  therefore,  be  much  better  to  regard  the  motion  as  the 
original  pleading  in  the  proceeding,  and  to  allow  it  to  stand  in  the 
place  of  a  petition  in  an  original  action.  In  fact,  it  is  the  frequent 
practice  in  that  State  to  treat  it  as  such,  and  to  file  a  formal  answer 
to  iL  The  question  came  before  the  Supreme  Court  of  Missouri, 
and,  while  regarding  it  as  a  ^'serious  question,"  they  gave  the  appel- 
lant *^  the  benefit  of  this  mere  doubt,"  and  held  that  it  was  sufficient 
that  the  motion  was  set  out  in  the  transcript,  without  being  incorpo- 
rated in  the  bill  of  exceptions/ 

§  9616.  Not  Necessary  to  Take.and  Save  Exception  to  the 
Order  Disposing  of  tbe  Motion. — This  proceeding  is  so  far 
assimilated  to  an  original  proceeding  that  it  is  not  necessary  to  take 
and  save  an  exception  to  the  order  of  the  court  which  finally  dis- 
poses of  the  motion,  awarding  or  denying  the  execution;  but  it  will 
be  sufficient  that  a  motion  for  new  trial  is  filed  within  four  days, 
and  if  it  be  overruled,  an  exception  saved  to  tbe  ruling,  as  in 
ordinary  actions.'  So,  if  the  court  overrules  the  motion,  it  is  not 
necessary  for  the  movant  to  take  and  save  an  exception  to  the  rul- 
ing of  the  court,  in  order  to  have  the  ruling  reviewed  by  appeal  or 
error.  The  court  say:  "The  refusal  of  the  court  to  grant  the  motion 
is  a  finding  of  the  issue  for  the  defendant.  The  remedy  for  the 
error  of  the  court  in  making  such  finding  is  by  motion  for  new 
trial,  and  exception,  at  the  time,  to  the  action  of  the  court  in  over- 
ruling this  motion."' 

§  9617.  ProceedinsT  does  not  Abate  on  Deatb  of  Stock* 
holder  Pending  Appeal*  —  If  the  motion  is  prosecuted  to  judg- 
ment, so  to  speak,  — that  is,  if  the  court  awards  an  execution  against 
the  stockholder  and  he  appeals  from  this  order,  and,  pending  the 
sppeal,  dies,  —  the  proceeding  does  not  thereby  abate,  notwithstand- 
ing the  fact  that,  under  the  administration  law,  an  execution  cannot 
be  issued  against  the  estate  of  a  deceased  person.* 

^  Erskine  «•  Loewenstein,  82  Mo.  301 ;  affirming  <•  e.  11  Mo.  App.  595. 
*  Allen  V.  Benton,  79  Mo.  165;  re-  '  Erskine  v.  Loewenstein,  82  Mo. 

versing  on  this  point,  i.  e.  9  Mo.  App.     SOI,  305;  affirming  «.  e.  11  Mo.  App. 
579;    commented  upon  in  Bank   of     595. 

North  America  v.  Fletcher,  15  Mo.  *  Marks  v.  Hardy,  86   Mo.  282; 

App.  272.  affirming  a.  c.  12  Mo.  App.  595. 
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§  3618.  Motion  not  Maintainable  agralnst  Administrator  of 
Deceased  Stockholder*  — Under  the  statutes  of  Missouri  an  execu- 
tion  does  not  run  against  an  executor  or  administrator,  in  respect 
of  the  decedent's  estate  but  a  person  having  a  judgment  against 
such  an  estate  must  file  it  in  the  probate  court,  and  have  it  there 
established  as  a  claim  against  the  estate,  and  paid  in  due  course  of 
administration.^  Now,  the  motion  against  the  stockholders  of  insol- 
vent corporations^  which  is  familiar  to  the  law  of  that  State,  is  a 
motion  for  execution}  It  is  accordingly  held  that  a  motion  under 
this  statute  cannot  be  maintained  against  the  administrator  of  a 
deceased  stockholder,  but  that  the  claim  must  be  preferred  like 
other  claims  in  the  probate  court.' 

§  3619.  Burden  of  Proof. — In  a  proceeding  by  motion  against 
a  stockholder  under  the  Missouri  statute,  the  burden  is  on  the  judg- 
ment  creditor  to  show  that  the  stock  was  unpaid.* 

§  S620.  Motion  not  Maintainable  after  General  Assignment 
for  Creditors.  — After  an  assignment  by  a  corporation  of  all  its 
assets  for  the  benefit  of  its  creditors,  a  particular  creditor  cannot 
maintain  a  motion  for  an  execution  against  a  particular  stockholder; 
since  the  right  of  action  is  vested  exclusively  in  the  assignee.* 

§  9621.  Second  Motion,  if  Dismissed,  not  Fatal  to  Recovery 
on  First  Motion.  —  If  the  judgment  creditor  of  the  corporation  has 
given  notice  of  his  motion  to  a  stockholder  on  a  nulla  bona  return 
on  the  execution,  the  fact  that  he  has  caused  a  second  execution  to 
issue  against  the  corporation  and  given  a  second  notice  to  the  same 
stockholder,  is  not  necessarily  fatal  to  his  recovery  on  the  first 
motion,  if  he  has  dismissed  his  second  motion.* 


^  Rev.  Stat.  Mo.  1879,  «  101  >  1 
Id.,  1889,  $  190. 

«  jrWd.,  ^  736. 

'  Cummings  «.  Wright,  11  Mo. 
App.  848. 

^  Mechanics'  Savings  InsUtution 
V,  Potthoff,  9  Mo.  App.  574. 

'  Lionberger  v.  Broadway  Savings 
Bank,  10  Mo.  App.  499, 513 ;  Eppright 
V.  Nickerson,  78  Mo.  482;  BoeppLer 
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9.  Menown,  17  Mo.  App.  447 ;  Frank- 
lin V.  Menown,  10  Mo.  App.  570;  Me- 
nown  V.  Crawford,  10  Mo.  App.  574; 
Franklin  v.  Menown,  11  Mo.  App.  692 ; 
denying  the  dictum  of  Gkmtt,  P.  J., 
in  Shultz  V.  Sutter,  3  Mo.  App.  137. 
*  Knight  V,  Frost,  14  Mo.  App.  881 ; 
distinguishing  Ramage  v,  Olements, 
4  Bush  (Ky.),  161;  and  Turner  w. 
Davis,  48  Ck>nn.  397. 
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Art.  L 

IL 

III. 


CHAPTER    LXVII. 

QUESTIONS  OP  PROCEDURE. 

Questions  of  Pleading.  §§  3625-3645. 
Questions  of  Evidence.  §§  3650-3666. 
Other  Questions  of  Procedure.    §§  3669-3676. 

Article  L    Questions  of  Pleading. 


SaonoH 

S625.  Joinder  of  different  causes  of  ac- 
tion against  stockholder. 

8028.  Necessity  of  pleading  the  statute 
creating  the  liability. 

8627.  Averment  of  the  facts  on  which 

the  statute  predicates  the  lia- 
bility. 

8628.  Manner  of  alleging  indebted- 

ness of  corporation. 

8629.  Ayerments  as  to  time  when  debt 

contracted. 
3680.  Plaintiff's  allegations  where  the 

liability  is  for  unpaid  shares. 
a681.  Allegations  of  exhausting  legal 

remedies  against  corporation, 
8682.  Averment  of  insolvency  or  dis- 
solution. 
8688.  Averment  of    the  amount  of 

stock  held  by  defendant. 
8634.  Averment  of  the  power  of  the 

corporation  to  issue  the  shares. 
8685.  Allegation  that  the  shares  are 

assessable. 


Sbction 

8636.  Not  necessary  to  aver  want  of 

knowledge   that  the   shares 

were  not  paid  for. 
8687.  Averment  of  a  call. 
8638.  The  same,  in  statutory  action  by 

sheriff  in  lieu  of  garnishment. 
3639.  Not  necessary  to  aver  issue  and 

delivery  of  certificate. 

8640.  Not  necessary  to  aver  that  aU  the 

stock  was  not  subscribed. 

8641.  Not  necessary  to  aver  how  the 

defendant  became  a  stock- 
holder. 

8642.  Sufficiency  of  averment  in  ac- 

tions by  receiver  against  in- 
dividual shareholders. 

8648.  When  not  necessary  to  declare 
against  the  stockholders  as 
partners. 

8644.  The  prayer  for  relief. 

3646.  Ck)mmon-law  action  brought  by 
stockholder  in  name  of  corpo- 
ration. 


§  8025.  Joinder   of  Different   Causes   of  Action   agrainst 
Stockholder*  —  The   question  what  causes  of  action  against' 
stockholders  can  be  joined  must  be  referred  to  theories  of 
pleading  obtaining  in  the  particular  forum,  which  in  many 
jurisdictions  are  influenced  or  governed  by  the  modern  codes 
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of  procedure.  It  was  held  in  one  case  in  the  Supreme  Conrt 
of  New  York  at  special  term,  that  the  individual  liability  of 
the  same  persons  as  stockholders  for  the  same  debt,  under  a 
clause  of  the  governing  statute  making  them  liable  for  debts 
due  laborers,  etc.,  did  not  constitute  a  different  cause  of  action 
from  an  action  against  frudees^  under  another  provision  of  the 
statute  for  failing  to  make  and  publish  a  prescribed  anntLol 
report  of  the  condition  of  the  corporation.^  At  a  later  term  it 
was  held  in  the  same  court,  hj  another  judge,  that  a  causa  of 
action  to  charge  the  stockholders  in  a  corporation  formed 
under  the  same  statute,'  on  the  ground  that  the  mbscrtpUons 
had  not  been  paid  in  and  a  certificate  filed,  as  prescribed  by  sec- 
tion 10,  could  not  be  united  with  a  cause  of  action  to  charge 
the  same  persons  as  trustees  for  not  hsLYmg  published  theamnuei 
report  of  the  condition  of  the  corporation  prescribed  by  section 
12.*  So,  where  the  complaint  in  an  action  against  a  director 
and  stockholder  of  such  a  company  sought  to  charge  him  for 
a  debt  of  the  company,  on  the  grounds  that  he  had  not  paid 
the  whole  of  bis  subscription  to  the  stock,  and  that,  as  direc- 
tor, he  had  signed  a  false  annual  report,  it  was  held  that  the 
eom'plAint  stated  but  one  cause  of  action,  and  therefore  defend- 
ant Could  set  up  in  defense  that  he  was  a  cteditor  of  the  com- 
pany.* 

§  8626.  Necessity  of  Pleadingr   the  Statate  Creating  the 

Liability. —  By  the  common  law  the  members  of  a  corporation 
are  not  individually  liable  for  the  corporate  debts.  When, 
therefore,  the  liability  is  created  by  a  special  charter  which 
is  a  private  statute,  it  must  be  pleaded  in  the  action  or  bill.* 
Accordingly,  where  a  bill  in  chancery  was  brought  against 
the  individual  members  of  a  corporation  for  the  payment  of 

>  Bterne  v,  Herman,  11  Abb.  Pr.  (N.  Y.),  334;  ».  c  12  N.  Y.  Bt.  Rep. 

(N.  B.)  (N.  Y.)  376.  125;  again,  14  N.  Y.  St.  Rep.  701. 

*  The  New  York    Manufacturing  ^  Middletown    Bonk   v.    Rusb,   S 
Act  of  1848.  Conn.  135;  «.  c.  8  Am.  Dec  164 ;  Per- 

'  Mappier  «.  Mortimer,  11  Abb.  Pr.      dicaris  v.  Trenton  &c.  Bridge  Oo.«  29 
(K.  8.)  (N.  Y.)  455.  N.  J.  L.  367. 

*  Richards  v.   Kingsley,  14   Daly 
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a  debt  from  the  corporation  without  setting  forth  or  counting 
on  the  act  of  incorporation  by  which  alone  the  members  were 
made  individually  liable, -— it  was  held  that  the  bill  could  not 
be  sustained/  The  rule  is  the  same  where  the  corporation 
itself  brings  the  action  to  recover  assessments.  Here,  under 
the  rules  of  the  common  law,  the  declaration  should  set  out 
the  act  of  incorporation;  it  is  not  sufficient  to  state  that  the 
defendant  agreed  to  pay  the  amount  sued  for,  according  to  the 
provisions  of  the  charter.  But  it  should  be  carefully  kept  in 
mind  that  in  some  jurisdictions  this  principle  is  changed  by 
statutes,  which  require  the  courts  to  take  judiciai  notice  of  all 
acts  of  the  Legislature,  including  private,  local,  and  special 
acts.  In  such  a  case  it  would  not  be  necessary  to  plead  the 
statute,  for  the  court  would  be  bound  to  take  notice  of  it.' 

§  3627.  Averment  of  the  Facts  on  Which  the  Statute 
Predicates  the  Liability.  —  Where  the  liability  of  the  stock- 
holder depends  upon  the  failure  of  the  corporation,  its  officers 
or  stockholders,  to  comply  with  some  statutory  requirement, 
it  is  incumbent  on  the  plaintiff  to  allege  such  failure;  it  is 
not  necessary  for  the  defendant  to  assume  the  burden  of  prov- 
ing that  such  default  had  not  taken  place.'  Thus,  in  Massa- 
chusetts it  was  not  necessary  for  the  persons  summoned  as 
stockholders  in  an  action  against  the  corporation,  to  file  an- 
answer  specifically  denying  that  the  corporation  had  failed  to 
comply  with  the  statutes  of  the  Commonwealth  concerning 
corporations;  but  it  was  incumbent  upon  a  plaintiff  who 
sought  to  charge  them  with  the  corporate  debts,  to  prove  that 
the  corporation  had  failed  to  comply  with  somo  one  of  the 
requisites  of  the  statutes  by  the  omission  of  which  stock- 
holders are  rendered  liable.*  So,  in  Illinois  in  an  action 
against  stockholders  to  charge  them  under  a  statute  making 
the  stockholders  of    corporations  of    a  given  class  liable  to 

*  Perdicarifl  v.  Trenton  Bridge  Oo.,  29  N.  J.  L.  367. 
*  For  what  is  a  sufficient  averment  '  Sherman  v.  Smith,  20  111.  350. 

of  such  a  statute,  see  Rider  v.Fritchey,  *  Taylor  «.  New  England  &c»  Co., 

49  Ohio  St.  2S5;  <.  c.  30  N.  £.  Rep.     4  Allen  (Mass.),  577. 
092. 

165  2625 


3  Thomp.  Corp.  §  3628.]    liability  of  stockholders. 


its  creditors  for  debts  contracted  before  the  whole  amount  of 
capital  stock,  fixed  and  limited  by  the  company,  shall  have 
been  paid  in  and  a  certificate  therefor  filed,  etc.,  but  limiting 
the  liability  of  the  stockholders  to  an  amount  equal  to  the 
stock  held  by  them  severally,  —  in  order  to  charge  a  particu- 
lar stockholder,  it  is,  of  course,  necessary  to  aver  how  much 
stock  was  held  by  him.^  In  like  manner,  if  it  is  intended 
to  hold  the  stockholder  liable  under  another  section  of  the 
same  statute,  which  creates  a  personal  liability  on  the  part  of 
the  stockholders  for  debts  due  from  the  corporation  to  their 
laborers,  servants,  or  apprentices,  the  plaintiff  must  aver  that 
the  debt  is  due  from  the  company  to  its  laborers,  servants,  or 
apprentices.*  So,  if  it  is  sought  to  charge  him,  under  another 
provision,  for  the  liability  ii^posed  in  case  the  company  con- 
tracts debts  in  excess  of  the  amount  of  its  capital  stock,  the 
plaintiff  must,  of  course,  aver  that  the  debt  sued  for  was  con- 
tracted by  the  company  after  it  has  become  indebted  to  the 
extent  of  its  capital  stock.*  So,  where  the  individual  stock- 
holder is  liable  for  precisely  that  proportion  of  the  whole 
notes  of  the  bank  in  circulation  which  his  shares  bear  to  the 
whole  capital  stock,  it  is  necessary  that  the  declaration  should 
contain  an  averment  of  the  whole  amount  of  outstanding, 
unredeemed  notes.*  So,  where  the  charter  of  an  insurance 
company  provided  that  in  all  cases  of  losses  exceeding  the 
means  of  the  corporation,  each  stockholder  shall  be  held 
liable  to  the  amount  of  unpaid  stock  held  by  him,  it  was  held 
that  a  declaration  was  bad,  which  did  not  allege  that  the 
losses  or  liabilities  of  the  company  exceeded  its  assets.* 

§  8628.  Manner  of  Allegingr  Indebtedness  of  Corporation. 

In  an  action  by  the  judgment  creditor  of  a  corporation,  to 
recover  from  a  stockholder,upon  his  individual  liability,a  debt 
due  by  the  corporation,  a  general  averment  of  the  recovery  of  a 
judgment  against  the  corporation,  and  that  such  judgment  is 
unpaid,  is  a  sufficient  statement  of  the  indebtedness  of  the 


^  Sherman  v.  Smith,  20  111.  350. 

•  Ibid. 

•  Ibid. 
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*  Robinson  v.  Lane,  19  Gra.  337. 

*  Blair  v.  Gray,  104  U.  8.  769. 
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company  to  the  plaintiff.*  Under  some  schemes  of  statutory 
liability  it  is  not  enough  to  allege  a  judgment  and  an  unsatis- 
fied execution  against  the  corporation.  The  right  to  proceed 
against  the  stockholder  may  depend  upon  the  date  at  which 
the  debt  was  contracted,'  or  the  length  of  time  which  has  since 
elapsed/  or  the  nature  of  the  debt,  as  a  debt  due  laborers,  etc.* 
In  such  cases  the  plaintiff  must  allege  a  cause  of  action  on  the 
original  demand,  of  such  a  nature  as  entitles  him  to  the  relief 
sought  against  the  stockholder.^  Thus,  where  that  fact  is 
material,  the  plaintiff  must  aver  that  the  defendants  were 
stockholders  when  the  debt  was  contracted.*  In  Illinois,  it 
will  not  be  a  good  defense  that  it  was  not  accompanied  with 
an  affidavit,  if  it  was  otherwise  sufficiently  proved.'  It  was 
held  in  a  leading  case  that  the  declaration  in  an  action  against 
a  stockholder  for  a  corporate  debt,  under  a  charter  making 
the  stockholders  individually  liable  for  debts,  where  judgment 
has  been  recovered  therefor  against  the  corporation,  and  exe- 
cution thereon  has  been  returned  unsatisfied,  or  where  the 
corporation  has  been  dissolved,  need  only  show  a  debt  due 
from  the  corporation,  that  the  defendant  was  a  stockholder  at 
the  time,  that  judgment  has  been  recovered  against  the  corpo- 
ration, and  execution  returned  unsatisfied,  or  that  the  corpo- 
ration has  been  dissolved;  and  need  not  show  a  debt  from  the 
defendant  to  the  plaintiff.* 


»  Miller  v.  White,  8  Abb.  Pr.  (n.  b.) 
(N.  Y.)  46.  Where  a  complaint,  in 
an  action  against  the  shareholders  of 
a  joiniriioek  company  brought  under 
the  New  York  statute  (Laws  1853, 
288),  averred  that  the  defendants  were 
all  shareholders  in  said  association 
during  the  year  1857 ;  that,  while  they 
were  such  shareholders,  an  action  was 
properly  commenced  on  such  demand 
against  said  association;  that  judg- 
ment was  obtained,  execution  issued, 
and  returned  unsatisfied, — it  was 
held  that  this  presented  a  good  cause 
of  action,  and  that  a  demurrer  thereto 
for  insofiiciency  was  frivolous.  With- 
erhead  v.  Allen,  28  Barb.  (N.  Y.)  861. 


*  ArUe,  §  3169,  et  seq. 

*  Post,  §  3768. 

*  AnUf  ^  3141,  etteg, 

*  It  has  been  held  that  alleging 
that  the  company  became  indebted 
to  plaintiff  for  goods  sold,  without  al- 
leging a  sum  now  due  or  a  breach  in 
any  form,  is  not  enough,  even  where 
judgment  and  execution  unsatisfied 
are  alleged.  Witherhead  v.  Allen,  4 
Abb.  App.  Dec.  (N.  Y.)  628. 

*  Young  V.  New  York  &  Liyeri>ool 
Ac.  Ck).,  15  Abb.  Pr.  (N.  Y.)  69. 

'  Ailing  V.  Wenzell,  27  111.  App. 
511. 

'  Freeland  v.  McOullough,  1  Benio 
(N.  Y.),  414;  «.  e.  48  Am.  Dec.  685. 
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§  80S89.  ATerments  as  to  Time  when  Delit  Contraeted. — 

Where  the  liability  of  the  stockholder  depends  ui>on  the  time 
when  the  debt  was  contracted ,  of  course  this  must  be  alleged  by 
the  plaintiff.  Thus,  where  the  statutory  liability  of  the  stock- 
holders is  only  for  debts  contracted  by  the  corporation  during 
the  period  when  they  were  stockholders,  the  declaration  must 
charge  that  the  debt  sued  for  was  so  contracted.^  So,  where 
the  statute  exonerates  the  stockholders  from  personal  liability, 
unless  the  action  is  brought  against  them  within  one  year  after 
&e  debt  of  the  corporation  became  due,  the  time  when  the 
debt  became  due  must  be  averred.* 

§  3630.  Plaintiff*!  AUegratlons  where  the  Liahflity  ia  fer 
Unpaid  Shares* — Without  regard  to  the  form  of  liability  or 
to  the  mode  of  procedure,  it  is,  of  course,  necessary  for  the 
plaintiff  to  allege  that  the  person  sought  to  be  charged  as  a 
Bhareholder  ta,  in  fact^  such,*  and  that  his  shares  are  assessable, 
or  that  something  is  due  from  him  in  respect  of  them.^  An 
assignee  of  a  right  of  action  must  plead  his  title;  and  accord- 
ingly, where  an  action  of  this  kind  is  brought  by  an  assignee 
of  the  company,  the  complaint  must  show  that  the  com- 
pany's obligation  to  deliver  the  stock,  as  well  as  the  defend- 
ant's agreement  to  pay  for  it,  was  transferred  to  plaintiffl*  It 
has  been  held  that  where  a  stockholder  who  is  a  creditor  of 
the  corporation  seeks  to  recover  his  debt  from  another  stock- 
holder who  has  not  paid  up  his  subscription,  the  plaintiff 
must  aver  and  prove  that  the  plaintiff  has  paid  up  his  whole 
subscription  to  the  stock,  and,  also,  that  tbt>  defendant  was 
a  stockholder  of  the  corporation  at  the  time  the  debt  was  con- 
tracted, and  that  he  has  not  paid  up  his  subscription.  And 
to  this  end,  the  defendant  is  entitled  to  a  bill  of  particulars^ 

^  Hooker  i^.  Kilgour,  2  Cin.  Sap.  *  Minneapolis  Harvester  Works  t. 

(Ohio)  360.  libby,  24  Minn.  827. 

»  TarbeU  v.  Page.  24  El.  46.  •  Weber  v.  Fickey,  47   Md.  ISS. 

*  See,  for  Instance,  Donworth  i^.  For  an  averment  which  'was  held  bad 
Coolbaugh,  6  Iowa,  SOO;  Weber  «•  on  several  grounds,  see  Baaty  «. 
Fickey,  47  Md.  196.  Baddes,  68  Ind.  49. 

*  PoU,  ^  3635. 
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S  8d31.  Allcsa^ou  of  IHxhaastiii^  Ijegal  Remedy  a^rainst 
Corporation.  —  If  the  governing  8ta4;ate  opens  the  road  of  the 
creditor  against  the  stockholder  only  in  cases  where  the  cred- 
itor has  exhausted  his  remedy  at  law  against  the  corporation, 
lie  must  obviously  allege  that  he  has  prosecuted  his  demand 
to  judgment  against  the  corporation,  and  has  sued  out  an 
execution  thereon,  which  has  been  returned  nulla  b(ma. 
Where  the  proceeding  against  the  stockholder  is  in  the  nature 
of  a  creditor's  bill,  this  is  necessary,  by  the  principles  of 
equity  procedure.^  In  strictness,  it  is  not  suflBcient  to  allege 
a  return  of  nulla  bona^  but  it  is  necessary  to  allege  tliat  the  eor^ 
paratian  is  insolvent,  or  that  it  has  no  assets  out  of  which  the 
judgment  can  be  satisfied,  —  and  the  return  of  nulla  bona  will 
be  admissible  eis  prima  facie  evidence  of  that  fact.*  Whether 
it  is  necessary  to  allege  the  recovery  of  a  judgment  against  the 
corporation,  depends  upon  the  consideration  of  principles 
already  stated.  The  general  rule  is,  that  the  allegation  of 
facts  which  are  tantamount  to  a  dissolution  of  the  corporation, 
and  which  show  that  a  judgment  against  the  corporation 
would  be  useless  and  unavailing,  excuses  the  recovery  of  a 
judgment  against  the  corporation,  since  the  law  does  not 
always  require  a  suitor  to  do  a  vain  thing.*  Accordingly,  it 
has  been  held,  in  an  action  by  creditors  to  enforce  the  statu- 
tory liability  of  stockholders  for  debts  contracted  by  a  corpo- 
ration, where  it  is  alleged  that  the  company  is  insolvent,  that 
it  has  entirely  ceased  to  do  business,  and  that  it  has  made  an 
assignment  for  the  benefit  of  creditors,  having  neither  money, 
credit,  nor  materials  with  which  to  transact  business,  that  it 
is  not  necessary  further  to  allege  that  the  plaintiff  had  recov* 


*  AnU,  f  8521.  A  complainl  in  the 
nature  of  a  creditor's  bill,  by  a  judg- 
ment creditor  of  a  oorporation  against 
the  assignee,  for  the  benefit  of  creditors 
of  a  stockholder,  which  sets  out  judg- 
ments in  favor  of  plaintiff  recovered 
against  the  corporation  while  the 
Bubscriptions  of  defendant's  assignor 
were  unpaid,  and  alleges  that  execu- 


tions were  issued  thereon  and 
turned  nuUa  bonay  sufficiently  shows 
an  indebtedness  of  the  corporation  to 
plaintiff  to  entitle  him  to  maintain 
his  action  against  defendant.  Sam- 
ainego  «•  Stiles  (Aris.)*  20  Pac  Rep. 
607. 

>  Ante,  §  SS63. 

<  AnU,  4§  8345,  3371. 

2629 


3  Thomp.  Corp.  §  3632.]     liability  of  stockholders. 

ered  a  judgment  against  the  corporation  upon  which  an  exe* 
cution  had  been  returned  unsatisfied.^ 

§  9632.  Averment  of  Insolvency  or  Dissolation.  —  It  is  not 

necessary  to  aver  that  the  corporation  is  insolvent,  except  in 
those  cases  where  the  charter  makes  the  liability  depend  upon 
this  fact,  or  requires  the  creditor  to  first  exhaust  his  remedy 
against  the  corporation.'  And  where  the  right  to  proceed 
against  the  stockholder  depended  upon  the  fact  of  the  com- 
pany being  dissolved^  a  general  averment  of  insolvency  or  disso- 
lution was  held  sufiicient.'  The  facts  and  circumstances 
constituting  the  dissolution  are  matters  of  evidence,  and  need 
not  be  set  forth  in  the  declaration  or  complaint;  therefore  a 
general  averment  of  the  fact  of  dissolution  is  sufficient  to 
admit  evidence  of  that  species  of  de  Jacio  dissolution/  which 
lets  in  the  remedies  of  the  creditor  against  the  stockholder.* 
It  has  been  held  that  it  is  not  bad  pleading  for  the  plaintiff  to 
allege  in  a  single  count  the  recovery  of  the  judgment  and  the 
return  of  the  execution  nvXla  bona  against  the  corporation  in 
1840,  and  that  afterwards,  to  wit,  in  1843,  the  corporation  was 
dissolved.  There  was  no  repugnancy  in  such  allegations, 
since  the  corporation  might  well  have  been  in  esse,  though 
insolvent,  in  1840,  and  might  have  become  dissolved  in  1843. 
The  objection  to  the  pleading  would  have  been  a  good  one  if 
put  on  the  ground  of  duplicity,  rather  than  repugnancy;  but  at 
all  events  the  rule  would  apply  that  if  the  matter  unnecessa- 


*  Morgan  v.  Lewis,  46  Ohio  St.  1 ; 
s,  c,  21  Am.  &  Eng.  Corp.  Oas.  605; 
17  N.  E.  Rep.  558 ;  4  Rail.  <&  Corp. 
L.  J.  113. 

*  Perkins  v.  Ohurch,  81  Barb. 
(N.  Y.)  84. 

*  Perry  v.  Turner,  65  Mo.  418. 
Contraf  Robertson  v,  Sibley,  10  Minn. 
323,  where  the  action  was  by  a  sheriff, 
as  levying  officer,  and  where  the  pro- 
ceeding seems  to  have  been  tanta- 
mount to  a  garnishment,  and  there 
was  no  averment  of  a  cdU, 
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«  Anie,  i  8345. 

»  Gibbfl  V.  Davis,  27  Fla.  531 ;  «.  f . 
8  South.  Rep.  633.  In  this  case,  tlie 
allegation  which  was  held  sufficient 
was  that "  this  company  had  been  dis- 
solved." The  court  cited  Overmeyer 
V.  Gannon,  82  Ind.  458,  and  Bank  of 
Poughkeepsie  i^.  Ibbotson,  24  Wend. 
(N.  Y.)  473, 479.  In  this  last  case  the 
averment  which  was  held  good  was 
that  "the  said  corporation  was  dis- 
solved in  fact,"  the  last  two  words 
being  surplusage. 
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rily  stated  be  wholly  foreign  and  impertinent  to  the  cause,  so 
that  no  allegation  whatever  on  the  subject  was  necessary,  it 
will  be  rejected  as  surplusage,  and  it  need  not  be  proved;  nor 
will  it  vitiate,  it  being  a  maxim  that  utile  per  inutile  non  viti- 
atur;  except  when,  by  this  unnecessary  allegation,  the  plain- 
tiff shows  that  he  has  no  cause  of  action.^  And  again,  though 
the  superfluous  allegation  be  repugnant  to  what  was  before 
alleged,  it  is  void,  and  will  be  rejected,  and  whatever  is  re- 
dundant and  which  need  not  have  been  put  into  the  sentence, 
and  contradicts  what  was  before  alleged,  will  not,  in  general, 
vitiate  the  pleading.*  The  count  above  stated  averred  both 
judgment  and  execution  and  dissolution  of  the  corporation, 
either  of  which  would,  of  itself,  independent  of  the  other,  con- 
stitute, under  the  New  York  law,  a  sufficient  ground  of  action 
against  the  shareholder;  and  such  a  pleading  would  seem  to 
be  obnoxious  to  the  rule  requiring  the  pleading  to  be  single, 
the  reason  of  which  is,  that  it  would  be  unnecessary  and  vex- 
atious to  put  the  opposite  party  to  litigate  and  prove  two 
points  when  one  would  be  sufficient  to  establish  the  matter  in 
iBSue.* 

§  3633.  Averment  of  the  Amount  of  Stock  Held  by 
Defendant.  —  So,  where  the  charter  of  a  corporation  pro- 
vided that  in  case  of  non-compliance  with  a  certain  section 
each  stockholder  should  be  personally  liable  to  creditors  to 
the  extent  of  the  amount  of  his  stock,  it  was  held  that  a  dec- 
laration which  contained  no  averment  of  the  amount  of  his 
stock  was  bad.^ 

§  3634.  Averment  of  the  Power  of  the  Corporation  to 
larae  the  Shares.  —  It  has  been  held,  in  a  case  where  the 
action  was  brought  seemingly  by  the  assignee  of  the  share 
subscriptions  of  a  corporation,  that  it  is  necessary  for  the 
plaintiff  to  aver  facts  showing  the  power  of  the  assignor  cor- 
poration  to  have  a  capital  stock  and  to  take  subscriptions 

»  1  Ohitty  PI.  (2  Am.  ed.)  281.  (N.  Y.),  414;  $.  e.  43  Am.  Dec  686, 

>  Ibid.  232.  898. 

•  Freeland  v.  McOullough,  1  Denio  ^  Sherman  v.  Smith,  20  HI.  350. 
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therefor;  since  this  is  not  a  matter  of  legal  presumption , 
there  heing  many  corporations  that  have  no  capital  stock.  A 
complaint  omitting  such  an  averment  fails  to  show  that  the 
alleged  subscription  was  of  any  avail,  either  as  giving  the 
subscriber  a  right  of  action  against  the  company,  or  as  fur- 
nishing any  consideration  for  his  alleged  promise  to  pay  for 
the  shares,  or  as  showing  that  the  company  was  in  any  way 
bound  or  able  to  let  him  have  them.^ 

§  8635.  AUesration    that  the    Shares     are    Assessable. — 

Where  the  purpose  of  the  creditor  is  to  charge  the  share- 
holder in  respect  of  what  is  unpaid  on  his  shares,  he  must, 
of  course,  allege  that  the  shares  are  assessable,  or  that  some- 
thing is  due  from  him  to  the  corporation  in  respect  of  them: 
otherwise  his  petition  states  no  cause  of  action.' 

§  3636.  Kot  Necessary  to  Aver  Want  of  Knowledge  that 
the  Shares  were  not  Paid  for. — In  a  general  creditors'  suit 
in  equity  to  charge  the  stockholders  on  the  theory  of  not 
having  paid  for  their  shares,  it  is  not  necessary  for  the  com- 
plainant to  allege  that  he  extended  credit  to  the  company  in 
ignorance  of  that  fact,  or  in  ignorance  of  the  manner  in 
which  the  shares  had  been  paid  up  where  they  were  paid  for 
in  specific  property  at  a  certain  valuation,  but  knowledge  of 
such  facts  on  the  part  of  the  creditor  is  a  matter  of  defense, 
to  be  pleaded  by  way  of  answer.'  Where,  in  a  general  cred- 
itors'  suit  in  equity,*  a  creditor,  by  leave  of  court,  filed  a  sup- 
plemental complaint  on  behalf  of  all  the  creditors  against  the 
holders  of  the  common  stock  of  the  insolvent  corporation,  to 
compel  them  to  pay  to  the  receiver  the  face  value  of  this  com- 


*  Minneaiwlis  Harvester  Works  v. 
Libby,  24  Minn.  327. 

*  Blanke  v.  St.  Louis-Sonora  Gold 
&c.  Mining  €k).,  35  Mo.  App.  186; 
Weber  v.  Fickey,  47  Md.  196. 

*  Northwestern  Mut.  Life  Ins.  Co. 
V.  CJotton  Exchange  &c.  Co.,  46  Fed. 
Uep.  22.  Note  specially  this  case  for 
a  blQ  by  a  judgment  creditor  of  a  cor- 
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poration  to  charge  shareholders  on  the 
ground  of  a  fraudulerU  over^altuUian 
of  property  conveyed  by  them  to  the 
corporation  in  payment  of  ihares,  the 
allegations  of  which  were  held  suf- 
ficient. 

*  Under  the  Minn.  Gen.  Stats,  of 
1S78,  ch.  76. 
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mou  8tock,  claiming  that  it  had  been  issued  without  any  pay- 
ment whatever  to  the  corporation  for  it,  but  that  it  had  been 
given  away  by  the  corporation  under  the  name  of  "  bonus 
stock/' — the  question  arose  whether  it  was  necessary  for  the 
creditor  affirmatively  to  allege  that,  at  the  time  which  he  gave 
credit  to  the  corporation,  he  believed  that  the  bonus  stock  had 
been  paid  for,  and  that  it  represented  so  much  actual  capital, 
and  that  he  gave  credit  to  the  corporation  on  the  faith  of  it. 
In  support  of  the  contention  that  the  creditor  should  be 
required  to  make  this  allegation,  it  was  argued  that,  while 
there  might  be  a  presumption  to  that  effect  in  the  case  of  a 
subsequent  creditor,  yet  it  was  a  mere  presumption  of  fact, 
and  that  in  pleadings  no  presumptions  of  fact  are  indulged 
in.  The  court  overruled  this  contention.  ''This  position," 
said  Mitchell,  J.,  ''is  very  plausible,  and  at  first  sight  would 
seem  to  have  much  force;  but  we  think  it  is  unsound.  Cer- 
tainly any  such  rule  of  pleading  or  proof  would  work  very 
inequitably  in  practice.  Inasmuch  as  the  capital  of  a  corpo- 
ration is  the  basis  of  its  credit,  its  financial  standing  and  repu- 
tation in  the  community  has  its  source  in,  and  is  founded  upon, 
the  amount  of  its  professed  and  supposed  capital,  and  every 
one  who  deals  with  it  does  so  upon  the  faith  of  that  standing 
and  reputation,  although,  as  a  matter  of  fact,  he  may  have  no 
personal  knowledge  of  the  amount  of  its  professed  capital, 
and  in  a  majority  of  cases  knows  nothing  about  the  shares  of 
stock  held  by  any  particular  stockholder,  or,  if  so,  what  was 
paid  for  them.  Hence,  in  a  suit  by  such  creditor  against  the 
holders  of  'bonus'  stock,  he  could  not  truthfully  allege,  and 
could  not  affirmatively  prove,  that  he  believed  that  the  defend- 
ants' stock  had  been  paid  for,  and  that  he  gave  the  corporation 
credit  on  the  faith  of  it,  although,  as  a  matter  of  fact,  he  actu- 
ally gave  the  credit  on  the  faith  of  the  financial  standing  of 
the  corporation,  which  was  based  upon  its  apparent  and  pro- 
fessed amount  of  capital.  The  misrepresentation  as  to  the 
amount  of  capital  would  operate  as  a  fraud  on  such  a  creditor 
as  fully  and  effectually  as  if  he  had  personal  knowledge  of  the 
existence  of  the  defendants'  stock,  and  believed  it  to  have  been 
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paid  for  when  he  gave  the  credit.  For  this  reason,  among 
others,  we  think  that  all  that  it  is  necessary  to  allege  or  prove 
in  that  regard  is  that  the  plaintiff  is  a  subsequent  creditor; 
and  that,  if  the  fact  was  that  he  dealt  with  the  corporation 
with  knowledge  of  the  arrangement  by  which  the  'bonus' 
stock  was  issued,  this  is  a  matter  of  defense.''^ 

§  3637.  Averment  of  a  Call. — Whether  an  averment  of 
the  call  is  necessary  depends  on  principles  already  considered.' 
If  the  proceeding  is  by  garnishment,  a  call  is  necessary,  unless, 
by  the  terms  of  the  contract  of  subscription,  the  whole  amount, 
or  a  part  of  it,  is  presently  due  without  a  call.*  It  has  been 
held  that  in  an  action  by  a  sheriff  under  a  statute*  to  recover 
the  unpaid  amount  of  the  defendant's  subscription  to  the 
stock  of  a  corporation,  which  does  not  allege  a  call  for  any 
installment  or  any  amount,  but  avers  that  no  call  has  been 
made,  and  does  not  aver  any  default,  except  that  *'  the  defend- 
ant has  not  paid  to  exceed  five  per  cent  of  the  amount  of  stock 
subscribed  for  by  him,"  is  not  sufiBcient  when  the  charter  pro- 
vides that  "the  directors  may  require  and  receive  payment  to 
the  subscriptions  to  the  capital  stock  at  such  time  and  in  such 
proportion,  not  exceeding  ten  per  cent  at  any  one  installment, 
as  they  shall  see  fit,  and  may  declare  said  stock  forfeited,  etc., 
on  a  failure  to  make  payment  as  required,  provided  they  shall 
first  give  thirty  days'  notice  of  such  requisition."* 

§  seas.  The  Same  in  Statutory  Action  by  Sheriff  in  lien 
of  Garnishment. — In  a  case  in  Minnesota,  in  what  seems 
to  have  been  a  statutory  action  by  a  sheriff  having  in  his 
hands  an  unsatisfied  execution,  against  a  corporation,  which 
action  seems  to  have  taken  the  place  of  a  garnishmefit,  and 

»  Hospes  V.   Northwestern   Man.  Blair,  139  U.  S.  118,  on  the  gronnd 

Ac.  Co.,  48  Minn.  174,  198;  $.  c.  81  that  the  court  was  there  dealing  with 

Am.  St.  Rep.  887;  60  N.  W.  Rep.  a  prior  creditor. 

1117 ;  citing  Gogebic  Investment  Co.  »  Ante,  §  1830. 

V.  Iron  Chief  Mining  Co.,  78  Wis.  427 ;  •  Ante,  ^i  3678,  8679. 

i.  c.  23  Am.  St.  Rep.  417 ;  47  N.  W.  *  Pub.  Stats.  Minn.,  i  166. 

Rep.  726 ;  and  distinguishing  Fpgg  v,  •  Robertson  v.  Sibley,  10  Minn.  KS. 
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tlie  obligation  assumed  by  the  subscribers  to  the  stock  of  the 
oompany  was  to  pay  in  installments  not  exceeding  ten  per 
eent  each  upon  thirty  days'  notice,  it  was  held  that  the  com- 
plaint must  allege  a  call  and  a  default  in  the  payment  of  the 
same,  and  that  it  did  not  excuse  these  allegations  by  alleging 
that  the  company  was  insolvent,  and  had  totally  abandoned 
the  work  for  which  it  was  created.*  The  decision  follows  the 
analogy  of  the  rule  in  case  of  proceedings  by  garnishment,^ 
and  is  contrary  to  the  rule  which  dispenses  with  a  call  by  the 
directors  when  the  company  has  abandoned  its  functions  by 
reason  of  insolvency. 

{  3639.  Not  Necessary  to  Aver  Issue  and  Delivery  of  Certifi- 
cate.— On  principles  already  stated/  it  is  not  necessary,  either 
for  the  corporation  or  for  its  assignee,  and  by  parity  of  rea- 
soning for  its  creditor,  when  suing  to  charge  a  stockholder,  to 
aver  that  a  certificate  representing  the  shares  for  which  he 
subscribed  was  issued  and  delivered  to  him  by  the  corpora- 
tion.* The  reason  is  that  the  obligation  to  issue  and  deliver 
the  certificate  is  generally  regarded  as  concurrent  with  the 
obligation  to  make  full  payment  therefor.^  It  follows,  as  a 
general  rule,  that  the  failure  of  the  corporation  to  deliver  or 
tender  the   certificate   is  not  even  matter  of  defense  in  such 

(Uti07lS.^ 

§  8640.  "Sot  Necessary  to  Aver  that  All  the  Stock  was  not 
Subscribed. — We  have  seen  that  a  subscription  to  the  capital 
stock  of  a  corporation  is  not  enforceable  until  all  the  stock 
provided  for  in  the  articles  of  association  or  other  contract  of 
subscription  has  been  subscribed.^  In  an  action  where  it  is 
sought  to  charge  the  stockholder  in  respect  of  unpaid  stock, 


^  Robertson   «•  Sibley,  10  Minn.  v.  Deither,  49  Minn.  423;  •.  c.  62 

N.  VT.  Rep.  88. 

«  AnU,  ^  867S.  »  Ibid, 

•  Ante,  ^  1140, 1962,  •  Columbia  Electric  Oo.  v.  Dixon, 

«  Minneapolis  Harvester  Works  v.  46  Minn.  463,  466 ;  ••  c.  44  N.  W.  Rep. 

libby,  24  Minn.  327 ;  St.  Paul  &c.  R.  244 ;  arUe,  i  1962. 
Oo.  w.  Robbins,  23  Minn.  430 ;  Marson  '  ArUe,  i  1235. 
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the  iBct  that  all  the  stock  so  provided  for  iiras  not  sub- 
scribed, is  matter  of  defense,  and  must  be  pleaded  as  such, 
unless  it  appears  on  the  face  of  the  complaint.^ 

§  S641*  Not  Necessary  to  Aver  how  tbe  Defendant  Became 
a  Stockholder.  —  It  is  not  necessary,  in  suing  one  or  more 
stockholders,  to  aver  how  or  in  what  manner  the  defendant 
or  defendants  became  stockholders;  since  that  is  matter  of 
evidence,  and  if  the  fact  is  denied,  it  must  be  proved  by  the 
plaintiff  by  competent  evidence.' 

§  3642.  Safflciency  of  Averment  in  Actions  by  Receiver 
ag'ainst  Individual  Shareholders.  —  In  an  action  by  the 
receiver  of  a  national  bank  against  a  shareholder  to  recover 
an  assessmont  ordered  by  the  Comptroller,  an  allegation  in  the 
petitition  that  on  a  day  named  **the  Comptroller  of  the  Cur- 
rency, in  order  to  pay  the  liabilities  of"  the  bank,  "made  an 
^assessment  upon  all  the  said  shares  of  the  capital  stock  of 
said  "  bank  of  one  hundred  per  cent  upon  its  par  value,  "  and 
ordered  the  stockholders  to  pay  the  same  on  or  before"  a  day 
named,  was  held  sufficient  to  show  that  the  requisite  action  was 
had  by  the  Comptroller,  not  only  as  to  determining  upon  the 
necessity  of  an  assessment,  but  also  as  to  the  enforcement 
thereof  by  suit  against  the  delinquent  stockholders.*  In  such 
an  action,an  allegation  "that  by  virtue  of  the  premises,  and 
of  the  statutes  in  such  case  made  and  provided,  the  defendant 
became  and  is  indebted  to  your  petitioner  in  the  sum  of," 
etc.,  sufficiently  showed  that  defendant  had  become  indebted 
in  the  sum  named,  and  also  that  such  indebtedness  still  con- 
tinued when  the  petition  was  filed,  and  was  equivalent  to  an 
allegation  of  non-payment.* 


^  Tabor  v.  Goss  &c.  Man.  Ck>.,  11  That  sqch  action  on  the  part  of  the 

Gol.  419;  «.  c,  21  Am.  &  £ng.  Corp.  Oomptroller  is  an  indispensable  pre- 

Oas.  660 ;  IS  Pac.  Rep.  &S7.  requipite  to  the  institution  of  suite  by 

"  Overmeyer  v.  Gannon,  82  Ind.  tbe  reoeiver,  see  Kennedy  «•  Gibson, 

467.  SWaU.  (U.8.)498. 

•  Welles  V.  Stout,  88  Fed.  Bep.  67.  *  Welles  «.  Stout,  38  Fed.  Sep.  67. 
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§  S&iS.  When  not  Necessary  to  Declare  ag^ainst  the  StcKsk- 
holders  as  Partners.  —  To  charge  stockholders  with  an  indi- 
vidual liability,  it  is  not  necessary  to  declare  against  them  as 
partners,^  except  in  those  cases  where  the  action  proceeds  on 
the  ground  that  there  has  never  been  a  corporation,  or  that 
the  governing  statute  has  not  been  complied  with  in  such  a 
manner  as  to  clothe  the  coad venturers  with  immunity  from 
the  general  liability  of  partners.' 

§  3644^  The  Prayer  for  Belief. — The  general  rule  is,  that 
a  plaintiff  will  not  be  thrown  out  of  court,  if  he  exhibits  a 
state  of  facts  which  entitles  him  to  affirmative  relief  against 
the  defendant,  merely  because  he  demands  an  inappropriate 
kind  of  relief,  provided  his  complaint  contains  a  prayer  for 
general  relief.*  In  such  a  case  it  has  been  said  that  'Mf  the 
allegations  of  the  petition  entitle  the  plaintiff  to  any  measure 
of  redress,  a  deaf  ear  will  not  be  turned  to  his  complaint  sim- 
ply because  he  thinks  that  justice  should  be  dispensed  to  him 
in  a  particular  way,  other  than  and  different  from  that  to 
which  he  is  actually  entitled."*  Accordingly,  in  an  action 
against  a  corporation  to  collect  and  convert  its  assets  and 
apportion  them  among  creditors  under  the  Minnesota  statute,' 
the  individual  liability  of  stockholders  for  the  corporate  debts 
may  be  enforced  upon  the  application  of  any  creditor  who  is 
a  party  to  the  proceedings,  although  the  complaint  of  the 
judgment  creditor  who  instituted  the  action  did  not  demand 
any  such  relief.' 

S  8645.  Common-law  Action  Brought  by  Stockholder  in 
Name  of  Corporation. — We  have  already  had  occasion  to  note 
a  rule  of  pleading  at  common  law,  under  which  an  action 
against  a  stockholder,  brought  by  the  receiver,  assignee,  or 

»  Holt  V.  Blake,  47  Me.  62.  *  Biddle  v.  Ramsey,  52  Mo.  163, 

'  Ante  J  ^  2969.    Under  some  the-  158;  Bevin  v.  Powell,  11  Mo.  App. 

ories,  they  are  not  even  then  suable  216,  223* 

as  partners :  AnU,  i  2992.  *  Genu  Stat.  Minn.,  ch.  76. 

•  Pomeroy  v.  Benton,  57  Mo.  631;  •  Arthur  ».  Willius,  44  Minn.  409; 

Snider  v.  Ck)leman,  72  Mo.  568.  f .  c.  46  N.  W.  Bep.  851. 
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other  representative  who  sues  in  right  of  the  corporation,  is 
brought  in  the  name  of  the  corporation  to  the  use  of  such 
assignee^  receiveri  etc.^  In  Pennsylvania,  where  an  action  at 
law  is  given  to  the  creditor  of  the  corporation  directly  against 
any  stockholder,^  the  same  rule  of  pleading  is  in  vogue.* 


Abticlb  II.    Questions  of  Evidence. 


Sxonoii 

8660.  Questionfl  of  fact  in  actions  to 
charge  stockholders. 

3651.  Necessity  of  proving  existence 

of  the  corporation. 

3652.  Manner  of  proving  the  exist- 

ence of  the  corporation. 

3653.  Evidentiary  effect  of  certificate 

of  organization. 

3654.  Gertificate  of  corporate  officer 

that  capital  has  been  paid  in. 

3655.  Effect  of  failing  to  prove  that 

the  defendant  is  a  stockholder. 

3656.  Manner  of  proving  this  fact. 

3657.  Corporate  records  as  evidence 

against  the  stockholder. 


Sbction 

3656.  Further  of  this  subject. 

3659.  €k)ntinued. 

3660.  What  judicial  records  admiflsi- 

ble,  and  what  not. 

3661.  Evidence  to  establish  the  debt. 

3662.  Declarations  made  by  the  de- 

fendant to  other  orators. 

3663.  Evidence  to  charge  the  mem- 

bers on  ground  of  fraud* 

3664.  Evidence  of  the  insolvency  of 

other  stockholders. 

3665.  Evidence  of  fraudulent  over-val- 

uation of  property  transferred 
in  payment  of  shares. 


§  8650.  Questions  of  Fact  in  Actions  to  Charsre  Stock- 
holders.—  In  an  action  to  charge  a  person  as  a  stockholder 
for  the  debts  of  the  corporation,  the  question  whether  he  has 
subscribed  to  its  capital  stock,  or  has  otherwise  become  a  stock- 
holder in  it,  is,  of  course,  a  question  of  fact  for  the  chancellor 
or  for  the  jury,  accordingly  as  the  action  is  in  equity  or  at 
law.*  In  Pennsylvania,  where  a  doctrine  obtains  applicable 
to  actions  at  law,  by  creditors  of  certain  corporations,  to  collect 
from  the  stockholders  an  indebtedness  of  the  corporation  to 
the  extent  of  what  is  unpaid  on  their  shares,  that  if  all  the 


^  AnU,  i  3570. 

>  The  cases  of  this  kind  which  the 
writer  has  observed  were  in  respect 
of  moneyed  eorporatioru:  whether  the 
rule  applies  to  all  corporations  in  that 
State  the  writer  does  not  know. 

*  See,  for  a  precedent,  Citizens'  <&c 
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t.  c.  9  Atl.  Rep.  73. 

*  Central  Agricultural  Asso.  v. 
Alabama  Gold  life  Ins.  Co.,  70  Ala. 
120, 135;  8,  c.  9  Am.  &  Eng.  Corp.  Cas. 
8,15. 
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unpaid  subscriptions  are  required  to  pay  the  creditors,  no 
assessment  is  necessary  to  support  the  action/  the  question 
whether  the  whole  of  the  unpaid  subscriptions  of  the  stock- 
holders is  necessary  to  pay  the  debts  of  the  corporation  is  a 
question  of  fact  for  the  jury;  and  where  no  assessment  is 
proved,  unless  the  jury  find  this  fact  a£Srmatively,  there  can 
be  no  recovery.'  The  conclusive  effect  of  the  decision  of  these 
questions  of  fact,  on  a  review  by  appeal  or  writ  of  error,  depends 
upon  the  theories  of  appellate  procedure  which  obtain  in  the 
particular  jurisdiction.  In  Alabama  the  decision  of  the  chan- 
cellor on  such  a  question  is  not  disturbed  on  appeal  unless  there 
is  a  decided  preponderance  of  evidence  against  it.' 

§  8051.  Necessity  of  Proving'  Existence  of  the  Corpora- 
tion.— It  has  been  held  in  Maine,  in  an  action  at  law  under 
a  statute  to  charge  a  stockholder,  that  the  existence  and 
organization  of  the  corporation  must  be  proved  by  direct  evi» 
dencCf  and  that  the  judgment  obtained  by  the  plaintiff  against 
the  company  is  not  conclusive  evidence  of  the  existence  and 
organization  of  the  company  as  a  corporation  in  such  an 
action  *  In  like  manner,  in  Pennsylvania,  in  an  action  at 
law  against  several  parties  alleged  to  have  been  directors  and 
officers  of  a  chartered  bank,  to  recover  upon  bills  issued  by 
them  which  had  become  worthless,  it  is  incumbent  upon  the 
plaintiff  to  prove  the  charter,  —  which  in  this  instance  con- 
sisted of  letters  patent  signed  by  the  Governor, — where, 
under  the  act  of  incorporation,  a  charter  was  necessary  to 
create  the  bank  a  body  corporate.'  In  Massachusetts,  in  an 
action  against  an  alleged  manufacturing  corporation,  seeking 
also  to  charge  the  stockholders  who  are  summoned  in  the 
suit  in  pursuance  to  a  statute,'  it  is  incumbent  on  the  plain- 
tiff to  prove  the  existence  of  the  corporation  in  order  to 

^  Teager  tr.  Scranton   Trast   Co.  '  Central  Agricnltaral  im.  Asso.  tr* 

(Pa.) ;  14  Week.  Not.  Caa.  296;  Citi-  Alabama  Gold  Life  Ins.  Co.,  ttipro. 

sens'  Ac  Bank  v.  Gillespie,  115  Pa.  8t.  *  Hadson  v.  Carman,  41  Me.  S4. 

664,  572;  «.  c.  9  Atl.  Rep.  73.  •  Gardner  t;.  Post,  43  Pa.  St.  19 

*  Citizens'  &c.  Bank  tr.  Gillespie,  *  Mass.  Stat.  1S51,  ch.  315. 
115  Pa.  St.  564;  s.e.  9  Atl.  Rep.  78. 
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charge  the  stockholders,  although  the  corporation  has  suffered 
a  jvdgment  by  default}  The  governing  principle  is,  that  the 
stockholder  has  a  right  to  a  hearing  or  adjudication  of  the 
question  whether  he  is  a  member  of  such  a  corporation  as 
that  in  which  he  is  impleaded,  and  as  such  liable  for  its 
debts.  *'It  is  obvious  that  the  trial  of  the  issue  which  is  thus 
opened  to  an  alleged  stockholder  necessarily  involves  the 
question  of  the  legal  existence  of  the  corporation  for  the  debt 
of  which  he  is  sought  to  be  charged,  because  his  liabilitj 
depends  upon  the  nature  of  the  corporate  bodj  and  of  the 
powers  and  duties  with  which  it  was  clothed  by  law.  Until 
these  are  shown  it  cannot  be  known  whether  the  stockholder 
is  legally  chargeable  or  not."* 

§  3652.  Manner  of  PTOvingr  the  Bzistence  of  the  Cor- 
poration.— The  manner  of  proving  the  existence  of  the 
corporation  has  already  been  considered  in  several  relations.' 
Where  a  corporation  is  alleged  to  exist  under  a  special  charier ^ 
it  is  not  enough  merely  to  prove  the  granting  of  the  charter, 
but  it  must  also  be  proved  that  it  was  accepted  by  the  grantees 
named  therein.  What  will  be  evidence  of  such  acceptance 
has  already  been  considered.'  In  all  cases  proof  ought  to  be 
made  by  the  production  of  the  best  evidence  which  the  case 
admits  of.  Thus,  it  has  been  held  that  regularly  the  accept- 
ance of  a  charter  is  to  be  proved  by  producing  the  books 
of  the  corporation,  —  these  being  the  regular  and  proper  evi- 
dence of  its  doings  under  its  charter.^  If  the  corporation 
is  organized  under  a  statute  which  requires  the  associates 
to  enter  into  articles  of  association,  the  regular  evidence  of 
corporate  existence  is  the  production  of  these  articles,  or 
of  an  exemplification  of  them  from  the  public  record  where 
they  are  required  to  be  recorded.  Thus,  in  Massachusetts, 
where  the  statute  requires,  in  order  to  form  a  corporation  of 
a  given  kind,  that  not  less  than  three  persons  must  enter  into 

»  Utley  V.  Union  Tool  Co.,  11  Gray  •  ArOe,  M  60,  ef  ««g.,  24S,  i49, 
(Mass.),  189.  1846,  rtwg. 

«  Utley  V,  Union  Tool  Co.,  tupra.  *  Ante,  ^  60,  rt  teq. 

*  Hudson  v.  Carman,  41  Me.  84. 
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'*  articles  of  agreement  in  writing/' '  it  was  held  that  persons 
impleaded  with  the  corporation  as  stockholders  under  another 
statute,^  for  the  purpose  of  charging  them  with  its  deht, 
could  not  be  so  charged  without  the  plaintiff  proving  the 
existence  of  the  corporation  by  making  proof  of  articles  of 
association  in  writing,  fixing  the  amount  of  the  capital  stock, 
and  describing  the  purpose  of  the  incorporation/  Where  the 
company  has  been  incorporated  by  a  special  act  of  the  Leg- 
islature, it  is,  in  general,  sufficient  to  give  in  evidence  the 
statute,  and  to  show  the  actual  use  of  the  privileges  of  an 
incorporated  company  under  the  name  designated  in  the  act, 
to  entitle  one  to  maintain  an  action  against  the  corporation/ 
The  acceptance  of  a  particular  statute  or  charter  by  a  cor- 
poration may  be  proved  by  acts  of  its  officers  from  which 
such  acceptance  is  to  be  inferred;  it  is  not  indispensable  to 
show  a  written  instrument  or  vote  of  acceptance  on  the  cor- 
porate  books/  In  a  suit  by  a  creditor  of  an  alleged  corpora- 
tion to  charge  the  defendant  as  a  stockholder,  evidence  that 
the  defendant  was  present  at  the  organization  of  the  com- 
pany as  a  corporation,  was  elected  and  acted  as  president, 
and  signed  the  note  in  suit  as  such,  was  held  prima  facie 
proof  of  the  existence  and  organization  of  the  corporation, 
and  of  the  defendant's  relation  as  a  stockholder,  the  absence 
of  other  evidence  being  accounted  for/  The  existence  of  the 
corporation  may  be  proved  by  producing  the  books  of  the 
company  containing  the  license  issued  to  the  corporation  by 
an  officer  of  the  State,  under  a  statute,  to  enable  it  to  act  as 
such/  It  may  also  be  proved  by  a  certified  copy  of  the 
notice  of  the  formation  of  the  corporation,  made  in  pursuance 

>  Mass.  Stat.  1851,  eh.  133.  36  N.  H.  545.    See  Ang.  A  Ames  <m 

*  Mass.  Stat.  1851,  ch.  815.  Corp.,  $  635. 

*  Utley  v.TJnion  Tool  Ck).,  11  Gray  •  Palfrey  v.  Paulding,  7  La.  Ann. 
(Mass.),  189.  863,  365 ;   Bank  of  United  SUtes  v. 

*  Nairagansett  Bank  v.  Atlantic  Bandridge,  12  VTheat.  (TJ.  S.)  71 ; 
Silk  Co.,  3  Met.  (Mass.)  282;  Game  v,  Gorman  v.  Pacific  R.  Go.,  26  Mo.  441, 
Brigham,    39   Me.    35 ;    Merchants'  453 ;  «.  c.  72  Am.  Dec.  220. 

Bank  tr.  Harrison,  39  Mo.  433;  «.  c.  *  Haynes  v.  Brown.  36  N.  H,  545, 

98  Am,  Dec  285;  Hajmei  tr.  Brown, 

T  Oulver  V.  Third  Nat.  Bank,  64  lU.  528. 
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of  the  statute,  sworn  to  by  its  president,  treasurer,  clerk,  and 
directors,  and  recorded,  as  provided  by  the  statute,  in  the  reg- 
istry of  deeds.^  Evidence  of  such  a  recorded  certificate 
signed  by  the  defendants,  together  with  the  fact  that  the 
association  engaged  in  business  in  its  corporate  name,  con- 
tracted debts,  and  filed  other  certificates  required  by  law, 
which  certificates  were  also  signed  by  the  defendants,  declaring 
the  corporate  character  of  the  association,  is  conclusive  of 
such  fact  in  a  proceeding  to  enforce  the  statutory  liability  of 
the  defendants  as  its  officers.'  We  have  already  seen,  when 
considering  this  question  in  other  relations,'  that  it  is  some- 
times sufficient  to  prove  the  existence  of  the  corporation  by 
proving  a  state  of  facts  which  estop  the  stockholder  from  deny- 
ing it.  Upon  this  principle  it  has  been  well  reasoned  that  in 
an  action  by  an  insolvent  corporation  to  collect  an  assessment  for 
the  purpose  of  paying  their  debts,  the  interests  of  the  credit- 
ors will  be  so  far  regarded  that  no  defense  grounded  on  defects 
in  the  organization  of  the  corporation  can  be  maintained,  un- 
less it  could  have  been  successfully  set  up  in  answer  to  a  cred- 
itor's bill  against  the  stockholders  to  enforce  their  personal 
liability.*  It  is  not  perceived  why  the  same  principle  should 
not  apply  in  any  other  action  where  it  is  sought  to  charge 
stockholders  in  favor  of  creditors.  It  may  be  added  that  a 
verbal  variance  between  the  name  of  the  corporation,  as 
described  in  the  declaration  or  other  affirmative  pleading, 
and  its  name  as  described  in  the  articles  of  association,  will 
be  disregarded,  unless  the  variance  is  so  great  as  to  defeat  the 
presumption  of  identity  of  person  which  springs  from 
identity  of  name.* 


*  Ohamberlin  v.  Hugaenot  Oo.,  US  Mass.  532. 

*  Priest  V,  Essex   Hat   Co.,    116  *  Ossipee  Man.  Go.  v.  Oanney,  54 
Mass.  380.    Especially  so,  after  notice  N.  H.  205. 

to  the  defendants  to  produce  their  *  See,  for  illustration,  Tumbull  «. 

book  of  records,  and  their  failure  to  Payson,  05  U.  S.  418.    See,  also,  on 

do  so.    Dooley  v.  Cheshire  Glass  Co.,  the  subject  of  variance  in  the  name 

15  Gray  (Mass.),  494.  of    corporations,   ante,    ^29i,etieq.; 

*  See,  especially,  ante,  i  1862;  but  Priest  v.  Glenn,  51  Fed.  Rep.  400. 
see,  also,  ante,  §  1872. 
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§  3653.  Evidentiary  Effect  of  Certificate  of  Or^ranization. 

In  jurisdictions  where  corporations  are  organized  under  gen- 
eral laws,  the  instrument  by  which  the  corporation  is  called 
into  existence  is  often  called  a  certificate  of  organization. 
This  instrument  is  the  work  of  the  coadventurers,  and  it  is 
presented  to  a  court  of  justice,  to  the  Secretary  of  State,  or  to 
some  other  official  clothed  by  the  statute  with  authority  to 
issue  the  certificate  or  warrant  of  incorporation.*  This  cer- 
tificate, or  these  articles  of  association,  sustain  a  close  analogy 
to  what  is  called  the  '^  deed  of  settlement,"  in  respect  of  joint- 
stock  companies  in  England.  In  an  action  to  charge  a  stock- 
holder, it  is,  under  one  theory,  the  only  admissible  proof  of 
the  existence  of  the  corporation;*  under  another, it  is  prima 
facie  evidence  against  him,  as,  for  instance,  to  show  that  his 
shares  have  been  only  in  part  paid  Jor^  and  this  on  the  obvi- 
ous principle  that  a  written  instrument  is  evidence  against 
the  parties  to  it.  But  upon  no  known  principle  can  such  a 
certificate  be  regarded  as  conclusive  upon  creditors.  They 
may  impeach  it  by  showing  that  its  recitals  are  essentially 
untrue,  and  that,  notwithstanding  those  recitals,  a  portion  of 
the  stock  was  not  paid  for  according  to  law.* 

§  3654.  Certificate  of  Corporate  Officer  that  Capital  has 
been  Paid  in.  —  We  have  already  noticed  that,  under  certain 
statutes,  the  exemption  of  the  stockholders  from  general  lia- 
bility for  the  debts  of  the  corporation  attaches  when  the 
officers  make  and  deposit  in  some  public  office  a  certificate  to 
the  effect  that  the  capital  stock  has  been  fixed  and  paid  in.* 
On  the  principle  just  stated,  this  certificate  is  impeachable  by 
the  creditors  of  the  corporation,  unless  the  statute  makes  it 
conclusive;*  since  it  is  impossible  to  understand  any  principle 
on  which  a  body  of  adventurers  can  take  to  themselves  the 
immunities  of  corporators  by  placing  a  false  declaration  on 

'  Jnte,  %k  219, 220.  *  Paterson  v.  Arnold,  46  Pa.  St.  410. 

•  Utley  tr.  Union  Tool  Oo,,  11  Gray  •  -4nte,  §  247. 

(Ma8B.),  139.  •  That  a  certificate  of  the  fact  by  a 

*  Grindlev.  Stone,  7SMe.  176;  «.  c.  pMic  officer  is  conduaive,  see  an^^ 
3  Atl.  Bep.  18S.  \  148. 
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the  public  records  that  they  have  complied  with  the  require- 
ments of  the  statute.  We  find,  however,  a  decision  in  Massa- 
chusetts to  the  effect  that  the  certificate  of  the  officer  of  the 
corporation,  stating  the  amount  of  the  capital  fixed  and  paid 
in,  sworn  to  and  recorded  within  the  time  prescribed  in  the 
registry  of  deeds,  is  conclusive  evidence  for  the  stockholders,  of 
the  facts  therein  stated,  so  as  to  exempt  them  for  the  subse- 
quent debts  of  the  company.*  Although  respect  must  in 
general  be  paid  to  the  opinions  of  a  court  written  by  Chief 
Justice  Shaw,  this  decision  deserves  to  be  characterized  as 
proceeding  upon  conceptions  better  known  to  the  manipulators 
of  corporations  than  to  lawyers  and  judges.  It  nakedly  holds 
that  whenever  such  manipulators,  being  directors  of  a  corpo- 
ration, make  and  file  a  certificate  that  its  capital  stock  is  paid 
in,  that  makes  it  paid  in,  even  as  against  its  creditors, 
although  in  fact  it  may  not  have  been  paid  in,  and  although 
its  creditors  may  have  been  deceived  and  defrauded  into  giv- 
ing it  credit  by  its  false  recitals.  Chief  Justice  Shaw  builds 
up  an  argument  that  to  hold  it  otherwise  than  conclusive  in 
favor  of  stockholders  might  be  ruinous  to  their  private  for- 
tunes. How?  Ruinous  by  reason  of  their  being  required  to 
pay  debts  contracted  by  their  own  trustees,  elected  by  them 
to  carry  on  a  business  in  which  they  have  invested  their 
money,  and  out  of  which  they  expect  to  derive  a  profit.  In 
other  words,  they  are  to  be  ruined  by  being  required  to  pay 
their  own  debts,  and  by  being  required  to  make  good  repre- 
sentations which  their  own  agents  have  made  to  the  public. 
The  decision  is  a  monstrous  one.  Not  one  word  can  be  said 
in  its  favor.  If  the  case  had  been  one  of  a  subsequent  pur- 
chaser, who  had  bought  the  shares  on  the  faith  of  the  repre- 
sentation in  the  certificate  thus  made  and  filed, that  they  were 
fully  paid  up,  then  the  case  would  be  difl^erent;*  but  such  does 
not  appear  to  have  been  'the  case,  nor  was  the  decision  put 
upon  that  ground.'     Such  a  case  is  to  be  distinguished  from 

^  Stedman    v.    Eyeleth,    6    Met.  '  Chief  Justice  Shaw  says  (at  page 

(Mass.)  114.  121):    "The  individual  stockholders 

•  AnU,  §  1680,  et  seq,  may  have  come  in  by  purdiase,  by 

2644 


QUESTIONS  OF  PBOCEDUBB.     [3  Thomp.  Coip.  g  3665. 

cases  previously  considered^  which  hold  that  a  certificate  of 
incorporation  issued  by  a  public  official,  in  pursuance  of 
statute,  is  conclusive;  because  the  issuing  of  such  a  certificate, 
after  examination,  is  a  quasi  adjudication  of  the  facts  therein 
stated.' 

§  3655.  BITect  of  Faillngr  to  Prove  that  the  Defendant  Is  a 
Stockholder.  —  In  such  proceedings,  proof  must  be  made  of 
the  fact  that  the  person  is  a  stockholder;  and  if  the  court,  in 
the  absence  of  such  proof,  proceed  to  judgment,  the  judgment 
will,  it  has  been  held  in  an  isolated  case,  be  void.  The  reason 
is:  "If  evidence  is  oflfered  to  establish  the  fact,  and  the  court 
passing  upon  it  decide  the  question,  the  decision,  though 
erroneous,  will  not  render  the  subsequent  judgment  void,  but 
only  voidable,  and  the  judgment  will  be  conclusive,  until  set 
aside  or  reversed  by  the  court  which  granted  it,  or  by  some 
other  court  having  appellate  jurisdiction.  But  if,  on  the  con- 
trary, no  proof  whatever  is  offered  of  the  fact,  and  it  is  not 
ascertained,  as  provided  by  the  act,  the  court,  in  proceeding 
to  render  judgment,  undertakes  to  dispense  with  a  condition 
precedent  upon  which  alone  its  right  to  give  judgment  in 
proceedings  under  this  act  is  founded,  and  its  act  will  be 
void."*  It  is  believed  to  be  sufficient  for  the  purposes  of 
practical  justice  to  say  that  such  a  judgment,  rendered  with- 
out any  evidence  that  the  defendant  is  a  stockholder,  will  be 
erroneous;  since  the  record  proper  will  not  show  that  the  court 
proceeded  without  evidence  —  that  would  require  a  bill  of 
exceptions;  and  this  will  never  be  presumed  where  the  record 
is  silent  and  the  court  is  a  superior  court  of  record.  The  fact 
that  there  is  no  evidence  to  the  effect  could  never  be  shown 


succesflion,  or  operation  of  law,  long 
after  such  certificate  was  filed;  and 
yet,  if  inch  certificate  is  not  condu- 
sive, — a  certificate  made  pursuant  to 
law,  by  persons  over  whom  tliey  had 
no  control,  between  whom  and  them- 
selves no  relation  subsisted  when  it 
was  made, — they  would  be  rendered 
liable  for  large  amounts  of  debts,  upon 


proof  of  facts  of  which  they  could  have 
no  knowledge."  But  it  nowhere  ap- 
pears that  the  stockholder  in  ques- 
tion did  come  in  by  purchase,  succes- 
sion, or  otherwise. 

^  Ante,  «§  249,  2991. 

«  Diven  t;.  Lee,  36  N.  Y.  302 ;  dting 
Gallatian  v,  Cunningham,  8  Oow. 
(N.  Y.)  361,  370. 

2645 


3  Thomp.  Corp.  §  3656.]    liability  of  stockholders. 

by  matter  of  record,  unless  there  was  a  bill  of  exceptions 
purporting  to  recite  all  the  evidence,  and  this  is  never  taken 
except  as  a  preparation  for  a  review  of  the  judgment  in  a 
direct  proceeding  by  writ  of  error  or  appeal.  Nor  has  the 
writer  ever  met  with  a  decision  in  which  it  was  held  in  a 
collateral  proceeding  that  a  judgment  was  void  or  valid  by 
reason  of  what  appeared  or  failed  to  appear  in  a  bill  of  excep- 
tions. 

§  3656.  Manner  of  Provingr  This  Fact. — This  subject  has 
received  an  extensive  consideration  in  a  previous  title/  and  it 
may  be  added,  in  connection  with  what  has  immediately  pre- 
ceded, that  the  evidence  to  show  that  the  defendant  is  a  stock- 
holder need  not  consist  of  a  writing.  As  already  seen,  he 
may  subject  himself  to  the  liabilities  of  a  stockholder  by  his 
conduct*  Upon  this  principle  it  has  been  held  that  evidence 
showing  that  the  defendant  gave  a  proocy  to  another  to  vote  at 
the  ensuing  annual  corporate  election,  the  time  for  holding 
which  was  less  than  thirty  days  from  the  time  when  the  debt 
was  contracted,  and  that  by  the  charter  the  stockholders 
could  only  vote  upon  stock  which  they  had  held  for  thirty 
days  preceding  the  election, — was  prima  facie  sufficient  to 
show  that  he  was  a  stockholder  at  the  time  when  the  debt  t£;aa 
contracted.*  But  the  liability  as  a  stockholder  for  a  judgment 
debt  of  a  corporation  is  not  established  merely  by  proof  that 
in  the  suit  in  which  the  judgment  was  recovered,  the  person 
sought  to  be  charged  as  a  stockholder  was  summoned  as  a 
stockholder^  and  failed  to  appear}  So,  on  a  principle  already 
stated,*  proof  that  the  defendant  received  dividends  is  well-nigh 
conclusive  evidence  of  his  having  been  a  stockholder  in  an 
action  to  charge  him  as  such  on  behalf  of  creditors.*  So,  of 
course,  his  admissions  of  record  in  the  particular  action  may 
be  appealed  to  as  evidence  against  him;  and  hence  where  the 

*  AvU,  k  1877,  rt  Beq.  *  Mason  v.  Cheshire  Iron  Works, 

*  Ihid,  4  Allen  (Mass.),  898. 
»  Harger  v.  McOullough,  2  Denio  •  Ante,  k  1909. 

(N.  Y.),  119.    See,  also,  arUe,  §  1908.  •  Turnbull  v.  Payson,  95  U.  S.  418. 
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main  iasne  was  whether  defendant  was  a  subscribery  and  in 
one  plea  he  admitted  that  he  did  subscribe  to  the  stock  of  a 
company  proved  to  be  the  same  as  the  one  in  the  name  of 
which  suit  is  brought^  it  was  held  that  such  admission  could 
be  used  against  him  in  the  trial  of  other  pleas.^  So,  on  a 
principle  already  considered,*  where  the  governing  statute  or 
scheme  of  incorporation  requires  a  person,  in  order  to  be 
eligible  to  the  office  of  director,  to  possess  a  given  number  of 
shares,  called  in  England  ''  qualification  sJhares,'^  evidence  that 
the  defendant  in  the  action  was  elected  to  and  accepted  the 
office  of  director  is  material,  as  tending  to  show  that  he  was  a 
shareholder  to  the  extent  of  the  number  of  shares  required  to 
qualify  him  for  the  office,  and  under  some  theories  it  is  con- 
clusive evidence.'  Thus,  it  has  been  held  that  one  who  is 
elected  and  acts  as  a  director  of  a  corporation  whose  articles 
require  each  director  to  be  the  holder  of  a  certain  number  of 
shares,  is  liable,  in  the  event  of  its  insolvency,  to  be  made  a 
contributory  to  the  extent  of  that  number  of  shares,  although 
he  never  applied  for  them,  and  was  never  registered  as  a 
member  of  the  company/ 

§  8657.  Corporate  Records  as  Evidence  agrainst  the  Stock- 
holder.— This  brings  us  to  consider  the  question  to  what 
extent  the  records  of  the  corporation  can  be  used  as  evidence 
in  these  actions.  And  here  it  ought  to  be  observed  in  the 
first  place  that  under  no  sound  principles  can  such  records  be 
put  in  evidence  to  connect  a  stranger  with  the  corporation — 
to  prove  that  the  particular  defendant  is  a  shareholder,  unless 
he  is  shown  to  have  been  privy  to  them  by  other  evidence. 
For  it  cannot  possibly  be  admitted  in  a  system  of  jurisprudence 
that  pays  attention  to  the  ordinary  maxims  of  justice, that  I 
can  make  a  stranger  my  debtor  by  merely  writing  down  in 
my  books  a  statement  to  the  effect  that  he  is  my  debtor  and 


*  Howard  v.  Olenn,  85  Ga.  238;  *  Moore  v.  Boyd,  74  Oal.  167;  <.  c. 
«.  c.  21  Am.  St.  Bep.  156;  11  S.  E.  15Pac.  Rep.  670. 

Rep.  610.  *  Isaaca's  case  [1892],  2    Oh.    158, 

*  AnU,  ii  1260, 1261, 1896,  1897.  0.  A. 
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\>j  signing  his  name  to  it.  Bat  as  some  courts,  on  a  supposed 
principle  of  necessity,  admit  the  books  of  a  plaintiff  as  'prima 
facU  evidence  of  his  account  against  a  defendant  sought  to  be 
charged  in  an  action  on  an  account/  so  some  of  the  courts 
have  fallen  into  the  aberration  of  holding  that  the  books  and 
other  records  of  the  corporation  may  be  given  in  evidence,  in 
a  proceeding  to  charge  a  stockholder,  for  the  purpose  of  prov* 
ing  that  he  it  a  stockholder^^ — which  fact  ought  to  be  first 
proved  by  evidence  aXiwnde,  in  order  to  lay  a  foundation  for 
the  introduction  of  the  books  and  records  in  evidence  against 
his  objection.'  But  although  the  corporate  records  may  not 
be  admissible  to  connect  a  stranger  with  the  corporation,  they 
are  clearly  admissible  for  the  purpose  of  proving  the  organi- 
zation and  existence  of  the  corporation  itself.^ 

§  d058.  Fnrtiier  of  This  Subjeet. — It  has  been  held,  on 
the  most  obvious  grounds,  that  the  resolutions  adopted  and 
declarations  made  at  a  corporate  meeting  are  not  evidence  of 
the  truth  of  matters  recited  or  declared,  as  against  persons 
who  were  not  members  of  the  corporation  at  the  time.*  By 
parity  of  reasoning  it  would  be  necessary  to  prove  that  a  stock- 
holder was  a  member  of  the  corporation  at  the  time  of  the 
passage  of  such  resolutions,  or  the  making  of  such  declara- 
tions, in  order  to  make  them  admissible  in  evidence  against 
him;  and  it  is  difficult  to  understand  how  this  could  be  proved 
by  the  resolutions  themselves,  any  more  than  the  authority 
of  an  agent  can  be  proved  by  his  own  declarations,  where 


*  See  a  learned  note  on  this  sub- 
]ect,  15  Am.  Dec.  191,  tt  »eg. 

*  Tumbull  V.  Payson,  96  U.  S.  418, 
421 ;  Li^ett  t;.  Glenn  (Gir.  Ot.  App.), 
51  Fed.  Bep.  881,  393;  afltening  on 
this  point,  «.  c.  47  Fed.  Bep.  472; 
Glenn  v.  Orr,  96  N.  0.  418 ;  Vander- 
werken  v.  Glenn,  85  Ya.  9, 14 ;  Sem- 
pie  V.  Glenn,  91  Ala.  245;  ».  e.  24 
Am.  St.  Bep.  894;  9  S.  W.  Bep.  265; 
Lehman  v.  Glenn,  87  Ala.  618;  Web- 
er V.  Fickey,  52  Md.  500. 
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Howard  v.  Glenn,  85  Ga.  238,  26S; 
«.  e.  21  A  m.  St.  Bep.  156 ;  11  8.  £• 
Bep.  610. 

'  Hndeon  v.  Carman,  41  Me.  84; 
Coffin  V.  Collins,  17  Me.  440;  (Heon 
V.  Orr,  96  N.  C.  418 ;  Semple  v.  Glenn, 
91  Ala.  245;  24  «.  e.  Am.  St.  Bep. 
894;  9  S.  W.  Bep.  265. 

*  Bedding  v.  Godwin,  44  Minn. 
856 ;  ».  c.  46  N.  W.  Bep.  563. 
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there  are  no  elements  of  estoppel  as  against  his  principal. 
The  rule  declared  by  so  many  cases  in  the  preceding  section 
is,  by  the  confession  of  the  judges  who  have  adopted  and  fol- 
lowed it,  difficult  to  defend  on  principle.     In  one  case  it  was 
put  upon  the  principle  that  such  evidence  is  received  and 
acted  upon  by  the  business  community.^     But  a  moment's 
reflection  will  serve  to  convince  one  that  a  generalization  of 
this  principle  would  make  wide  inroads  into  existing  rules  of 
evidence.     Business  men  constantly  act  upon  hearsay  evidence^ 
and  upon  the  declarations  of  third  parties  not  under  oath, 
even  where  they  are  not  reduced  to  writing.     To  state  more 
particularly  the  manner  in  which  the  courts  have  applied  this 
rule,  we  find  that  it  has  been  held,  in  an  action  against  an 
alleged  stockholder  in  the  ''  National  Express  and  Transpor- 
tation Company,"  that  a  contract  of  subscription  to  the  stock 
of  the  ^'National  Express  Company"  is  admissible  to  prove 
the  fact  of  subscription,  where  it  appears  from  the  records  of 
the  corporation  that,  in  the  process  of  its  organization,  there 
was  a  change  from  the  latter  to  the  former  name,  and  that  the 
defendant  was  entered  on  the  stock  books  of  the  former  as  an 
owner  of  certain  shares  which  he  afterwards  assigned.'    We 
also  find  a  concession  that  the  stock  ledger  is  not  admissible 
to  connect  the  defendant  with  the  corporation  if  better  evidence 
is  attainable.     Thus,  in  an  action  against  the  executors  of  a 
deceased  member  of  a  partnership  firm  to  recover  an  assess- 
ment on  the  stock  of  a  corporation,  the  complaint  alleged  that 
the  firm  subscribed  and  agreed   to  pay  for  the  stock,  and 
thereby  became    stockholders.    The  defendants   specifically 
denied  each  of  these  allegations.     Here  the  court  held  that,  as 
the  issue  related  to  the  fact  of  subscriptiony  the  best  evidence 
of  that  fact  was  the  written  subscription  itself,  and  that,  until 
it  was  produced  or  its  absence  accounted  for,  the  stock  ledger 
was  inadmissible.'    Whether  the  mere  fact  that  a  name  the 
same  as  that  of  the  defendant  had  been  entered  on  the  stock 


i  Liggett  V.  Olean,  61  Fed.  Rep.  *  Priest  v.  Glenn,  51  Fed.  Bep.  400. 
SSl,  893;  opinion  by  Mr.  District  *  TauBsig  v.  Glenn,  51  Fed.  Bep, 
Judge  Shiraa.  409. 
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ledger  of  the  corporation  was  sufficient,  prima  facie,  to  charge 
him,  under  the  principle  that  identity  of  name  carries  a  pre- 
sumption of  person,  was  mooted  in  some  of  the  Glenn  cases. 
In  one  of  the  cases  the  holding  was,  that  the  stock  books  were 
competent  evidence  to  show  that  the  defendant  was  a  stock- 
holder, in  connection  with  other  evidence  showing  that  the 
name  entered  therein,  which  was  identical  with  the  defend- 
ant's name,  was  entered  as  his  name.^  In  one  of  the  Glenn 
cases  the  Supreme  Court  of  Georgia,  following  what  we  con- 
ceive to  be  the  sound  principle,  held  that,  while  the  books  of 
the  corporation  were  not  admissible  to  connect  the  defendant 
with  it  as  a  shareholder,  yet  that,  it  having  been  proved 
aliunde  that  he  had  subscribed  for  the  shares,  the  books 
became  admissible  to  show  any  transaction,  relevant  to  issues, 
which  had  taken  place  between  him  and  the  corporation.' 
This  is  in  accordance  with,  the  holdings  of  all  the  courts;' 
and  on  this  theory  the  books  would  be  admissible  against  the 
stockholder  to  show  the  state  of  his  account  with  the  corpora- 
tion in  respect  of  his  holdings  of  shares  therein.  But  their 
entries  would  not  be  conclusive  —  they  would  not  even  stand 
on  the  footing  of  admiasiona  made  by  him  without  other  proof 
of  his  having  assented  to  them,  because  they  were  originally 
not  made  by  the  stockholder,  but  were  made  by  a  ministerial 
officer  under  the  control  of  the  directors.  It  was,  therefore, 
held,  with  the  most  obvious  propriety,  that  where  the  stock 
subscription  list  had  been  admitted  in  evidence,  it  was  error 
to  refuse  to  allow  the  defendant  to  make  proof  that  he  did  not 
in  fact  subscribe  thereto.^  Even  if  he  had  made  admission 
to  that  effect,  that,  ordinarily,  would  not  be  an  estoppel,  but 
would  be  subject  to  explanation.  Other  courts  have  gone  so 
far  as  to  hold  that  where  the  stock  book  contains  a  list  of  the 
stockholders,  the  number  of  shares  owned  by  each,  the  sum 
of  money  paid  by  each,  and  the  balance  due,  such  book  is 


*  Liggett  V.  Glenn,  61  Fed.  Bep.  *  Howard  v.  Glenn,  86  Ga.  288, 

881;  affirming  on  thii  point,  ••  e.  47     263;  «.  c.  21  Am.  St.  Rep.  166. 
Fed.  Bep.  472.  '  Post,  oh.  185,  art.  1. 

*  Howard  v.  Glenn,  supra. 
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prima  facie  evidence  against  a  stockholder,  not  only  to  show 
that  he  was  a  stockholder,  but  also  to  show  the  condition  oj 
his  account, — that  is  to  say,  how  much  is  still  unpaid  upon  his 
share  subscription.^ 

§  3659.  Continued. — In  one  such  case  it  was  held  that  the 
books  of  the  corporation  were  admissible,  prima  facie,  to 
prove  the  correctness  of  the  subscription  alleged  to  have  been 
made  by  the  defendants,  especially  in  view  of  the  fact  that 
they  had  interposed  no  plea  denying  on  oath  the  genuineness 
of  their  original  subscription,  and  were  shown  to  have  paid  one 
assessment  thereafter;  and  the  court  added  that  there  was  no 
presumption  that  these  names  had  been  fraudulently  inserted 
on  the  corporate  books  by  act  of  forgery}  But  in  another 
case  it  was  held  by  the  same  court  that  the  books  were  admis- 
sible in  evidence  against  the  alleged  stockholder,  although  he 
had  filed  a  plea  denying  the  genuineness  of  his  subscription 
on  oath.'  Upon  the  question  of  the  identity  of  names  as  pre- 
sumptive evidence  of  identity  of  person,  it  was  held  in  the 
United  States  Circuit  Court  of  Appeals  that  the  name  ''  Tans- 
sing,  Livingston  &  Co."  was  not  idem  sonana  with  "  Taussig, 
Livingston  &  Co.;"  and  hence  that  the  entry  of  the  former 
name  on  the  stock  books  of  the  corporation,  in  the  handwrit- 
ing of  its  treasurer,  was  not  competent  evidence  that  the 
latter  firm,  or  any  of  its  members,  were  stockholders  in  the 
corporation,  there  being  no  other  evidence  tending  to  identify 
the  name  with  the  firm,  and  there  having  been  a  lapse  of 
twenty-five  years,  and  the  firm  having  dissolved  twenty  years 
before,  and  all  its  members  being  dead.  Mr.  Circuit  Judge 
Sanborn,  who  delivered  the  opinion,  reasoned  upon  the  great 
danger  of  allowing  a  party  to  manufacture  evidence  against 
another  party,  and  of  admitting  such  evidence  in  judicial  pro- 
ceedings after  the  possibility  of  its  being  rebutted  had  passed 

>  Glenn  v.  Orr,  96  N.  0.  418.  '  Semple  v.  Glenn,  91  Ala.  245; 

s  LehmAn  v.  Glenn,  S7  Ala.  61S,     «.  c.  24  Am.  St.  Bep.  S94. 
637. 
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away/  Moreover,  it  was  held  that  a  draft  drawn  by  the  treas- 
urer of  the  corporation  upon  the  firm  of  Taussig,  Livingston 

6  Co.,  was  not  admissible  in  evidence  to  prove  that  they  had 
subscribed  for  shares  in  the  corporation,  when  the  draft  did 
not  correspond  in  date  with  any  requisition  entered  in  the 
subscription  account,  and  there  was  no  evidence  that  it  had 
been  paid  by  the  firm  of  alleged  stockholders,  or  that  it 
had  ever  been  called  to  their  attention.'  It  has  been  held, 
in  a  suit  against  a  stockholder  to  recover  the  amount  of  a 
judgment  obtained  against  the  corporation,  that  entries  in  the 
stock  book,  and  parol  evidence  offered  in  connection  there- 
with, were  admissible  for  the  purpose  of  proving  that  the 
plaintiff  was  the  owner  of  shares  of  stock  fully  paid  up  at 
the  time  he  became  a  creditor  of  the  corporation,  and  that  the 
defendant  at  that  time  was  the  owner  of  stock  which  had  not 
been  fully  paid  for.'  Finally,  it  has  been  held  that,  in  an 
action  by  the  administrator  of  an  original  stockholder,  against 
one  to  whom  he  alleged  he  had  assigned  the  shares,  to  recover 
over  from  him  the  amount  of  assessments  thereon  which  he, 
the  plaintiff,  had  paid  subsequent  to  the  transfer,  the  plaintiff 
cannot  put  in  evidence  the  blotter  of  the  treasurer  of  the  cor- 
poration, and  the  stubs  of  his  cJieck  book^  both  of  which  con- 
tain entries  to  the  effect  that  the  defendant  has  paid  calltf 
on  the  shares.  The  court  reasoned  that  the  rule  of  Turnbull 
V.  Pay  son*  did  not  apply,  and  the  learned  judge  attempted  to 
distinguish  the  case,  but  merely  succeeded  in  proving  that  the 
rule  of  that  case  was  unsound.  "  The  reason  for  the  distinc- 
tion," said  he,  "is  clear  when  it  appears,  as  it  does  from  the 
petition  in  this  case,  that  the  corporation,  not  long  after  the 
transfer,  made  a  general  assignment  in  favor  of  its  creditors; 
for,  when  a  corporation  is  in  straightened  circumstances,  or 
in  danger  of  insolvency,  stockholders  sometimes  make  haste 
to  dispose  of  their  stock,  and  the  rule  recognized  in  Turnbull 
V.  Pay  son  does  not  apply."*    But  why  it  should  not  apply,  if 

*  Tausrig  V.  Glenn,  51  Fed.  Rep.  409.         *  05  TF.  8.  41S,  ^1. 

•  Ibid.  *  Tripp  V.  Appleman,  86  Fed.  Bi&^ 
>  VlTeber  v.  Fickey,  52  Md.  500.           19. 
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it  is  a  found  rule,  waa  not  made  to  appear^  for  certainly  the 
instruments  of  evidence  offered  had  a  direct  tendency  to  show 
that  the  defendant  had  paid  calls  on  the  sharesi  thus  having 
accepted  the  transfer.^ 

§  3660.  What  Jadicial  Becords  Admissible,  and  What 
not.  —  Where  a  receiver  is  suing  he  may  of  course  prove  the 
judicial  proceeding  in  which  he  was  appointed  as  necessary 
proof  of  his  iiiU^  unless  he  is  suing  in  the  same  court  which 
^pointed  him,  when  it  is  supposed  that  the  court  would  take 
judieicU  notice  of  it,  and  instruct  the  jury  accordingly.  In  an 
action  by  a  bilUwlder  against  a  stockholder  in  a  bank,  an 
exemplification  of  the  record  of  the  case  of  the  same  plaintiff 
against  the  assignee  of  the  bank  is  admissible  as  evidence  of 
the  identity  of  the  biU  upon  which  suit  is  brought.'  But,  in  a 
proceeding  by  motion,  under  a  statute,  by  a  judgment  creditor 
of  the  corporation,  to  obtain  an  execution  against  the  parti- 
cular stockholder,  the  record  of  a  proceeding  in  equity  by 
creditors  of  the  corporation  against  the  corporation  and  some 
of  its  stockholders,  to  which  the  present  plaintiff  was  never 
made  a  party,  was  res  inter  alios  acta  and  irrelevant,  and  was 
erroneously  admitted  in  evidence  for  the  defendant.  So,  also, 
was  the  record  of  a  judgment  in  favor  of  the  defendant  against 
the  corporation,  rendered  long  after  the  filing  of  the  motion 
for  execution  against  the  defendant,  and  wherein  the  present 
plaintiff  was  not  a  party.* 

§  8061.  Evidence  to  Establish  the  Debt.  —  In  an  action  to 
enforce  the  statutory  liability  of  a  stockholder,  it  is  plain  that 
any  evidence  which  would  be  admissible  to  establish  the 
demand  as  against  the  corporation,  is  in  general  admissible  to 


^  The  entry  on  the  blotter  recited :  the  rule  of  TurnbuU  v.  Payson  waa  a 

"  Beceiyed   from  A.  R.   Appleman,  most  obvious  failure, 
five  per  cent  on  50  shares  of  $250."  '  Hall  v.  United  States  Ins.  Cq.,  5 

This  entry  was  made  under  the  head  (Hll  (Md.))  484. 
ol  ^'Oaah  to  fourth  assessment."    A.  '  McDougald  v.  Lane,  IS  Ga.  444. 

R.    Appleman   was   the   defendant.  ^  Coquard  v.  Prendergast,  85  Mo. 

The  attempt  to  take  the  case  out  of  App.  237. 
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establish  it  as  against  the  stockholder.^  If  the  action  is  upon 
a  promissory  note  of  the  corporation,  and  the  authority  of 
the  officers  of  the  corporation  to  make  the  note  is  denied  by 
the  defending  stockholder,  evidence  of  other  notes  given  by  the 
proper  officers  of  such  company  is  admissible  to  show  the 
authority  of  the  officers  so  to  contract;*  and  so,  for  the  same 
reason,  is  evidence  of  the  recovery  of  other  judgments  upon 
notes  made  by  such  officers.' 

§  9662.  Declarations  Made  by  the  Defendant  to  Other 
Creditors.  —  It  has  been  held,  in  an  action  of  assumpsit  against 
a  member  of  a  corporation,  brought  by  one  of  its  creditors  to 
recover  money  lent  to  it,  that  evidence  is  not  admissible  to 
prove  that  the  defendant  informed  other  creditors  when  they 
lent  money  to  the  corporation,  that  its  members  were  Individ- 
ually  liable  for  its  debts,  and  showed  them  a  by-law  of  the 
corporation  imposing  such  liability.^  The  reason  is,  that  the 
defendant  might  have  been  mistaken  as  to  his  legal  rights, 
and  such  a  declaration  does  not  hence  possess  the  qualities  of 
an  admission. 

§  dM8«  Evidence  to  Charge  the  Members  on  Gronnd  of 
Fraud.  —  To  render  the  members  of  a  corporation  personally 
liable  for  its  debts  on  account  of  fraud,  creditors  must  show 
that  they  were  induced  to  become  creditors  by  something  said 
or  done  by  its  members,  amounting  to  the  perpetration  of  a 
deceit  upon  them.  Merely  to  show  fraud  in  a  petition  upon 
which  the  act  of  incorporation  was  obtained,  is  not  enough  to 
enable  creditors  to  recover, where  they  do  not  show  fraudulent 
representations  made  to  themselves.^ 

§  3664.  Evidence  of  the  Insolvency  of  Other  Stockhold- 

'i-8. — In  an  action  by  the  assignee  of  a  corporation, to  recover 
le  amount  due  by  a  subscriber  who  alleged  that  the  whole 


i! 


1  Borland  v.  Haven,  37  Fed.  Bep.  394. 

*  MoflB  0.  AvereU,  10  N.  Y.  449, 467.         «  Trustees  v.  Flint,  13  Met.  (Masi.) 

*  Moss   V.   McOallough,  7   Barb.     539. 

(N.  Y.)  279.  »  Siflson  v.  Mathews,  20  Ga.  848. 
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amount  due  by  stockholders  was  not  required  to  pay  the  cred- 
itors of  the  company,  it  was  held  error  to  permit  the  defendant 
to  show  the  financial  condition  of  another  stockholder^  without 
first  showing  the  amount  of  his  subscription.^    Similar  to  this 
is  a  holding  in  an  action  by  the  assignee  of  a  corporation 
against  one  of  its  stockholders,  where  there  had  been  no  pre- 
vious account  and  ascertainment  of  the  amount  which  it  would 
be  necessary  to  collect  from  each  stockholder  in  order  to  liqui- 
date the  debts  of  the  company,  but  where  the  assignee  alleged 
in  his  petition  that  ^*  the  whole  amount  of  said  unpaid  balance 
on  said  stock  [meaning  the  stock  of  the  single  shareholder 
sued  as  defendant]  is  needed  to  pay  tho  debts  of  said  corpora- 
tion.''   It  was  set  up  in  the  answer  that  no  call  had  been  made, 
either  by  the  corporation  or  by  any  court;  that  there  were 
many  stockholders;  that  the  plaintiff  had  not  brought  actions 
against  all  of  them;  and  that  the  amounts  which  each  should 
pay  toward  liquidating  the  debts  of  the  corporation  could  only 
be  determined  by  a  suit  in  equity.    To  support  this  petition  and 
meet  this  defense,  the  assignee  offered  evidence  of  the  insol- 
vency of  some  of  the  stockholders,  for  the  purpose  of  proving 
that  the  aggregate  amount  due  from  solvent  stockholders  was 
not  more  than  sufficient  to  pay  the  debts  of  the  corporation. 
This  evidence  was  rejected  by  the  trial  court,  and  its  ruling 
was  affirmed  on  appeal.     The  appellate  court  held:  1.  That 
where  the  aggregate  amount  due  upon  their  shares  from  all 
the  stockholders,  solvent  and  insolvent,  is  not  sufficient  to 
liquidate  the  debts  of  the  company,  the  assignee  may  bring  an 
action  against  any  shareholder,  without  there  having  been  any 
previous  assessment  either  by  the  corporation  or  by  a  court; 
2.  But  that,  where  the  aggregate  amount  due  from  all  the 
shareholders,  solvent  and  insolvent,  is  more  than  sufficient 
to  liquidate  the  debts  of  the  company,  the  assignee  cannot, 
without  a  previous  assessment  being  ordered  by  i^he  court 
superintending  the  administration  of  the  assigned  estate,  bring 

1  Oitiiena'AaSftT.  Bank  v.  Gilles-  judgment  for  this  error,  because  it 
pie,  116  Pa.  Bt.  564,  678;  t.  c.  9  AtU  was  not  easy  to  measure  the  efEect  of 
Rep,   78.     The  court  leTersed  the     such  evidence  upon  the  jury. 
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actions  at  law  against  the  several  shareholders  to  recover  th« 
entire  amount  unpaid  on  their  respective  shares,  and  support 
his  action  by  evidence  that,  if  the  insolvent  stockholders  are 
excluded,  not  enough  can  be  collected  from  the  solvent  onee 
to  liquidate  the  debts  of  the  company.  The  court  said:  ^*  To 
admit  the  evidence  which  the  plaintiff  offered  would  have 
changed  the  whole  scope  of  the  action  from  an  action  at  law 
into  a  suit  in  equity.  It  would  have  raised  a  multiplicity  of 
issues  not  made  in  the  pleadings,  and  such  as  could  not  have 
been  conveniently  settled  by  the  verdict  of  a  jury,  which  would 
have  required  the  court  to  withdraw  the  cause  from  a  jury,  if 
the  cause  had  been  proceeding  before  a  jury,  and  send  it  to  a 
referee;  and  the  defendant  might  justly  complain  that  nothing 
in  the  petition  had  apprised  him  that  such  was  to  be  the 
nature  of  the  proceeding."^  It  might  have  been  added  that 
the  facts  sought  to  be  proved  could  be  properly  ascertained 
only  in  a  proceeding  in  which  all  the  stockholders  were  par- 
ties, either  in  person  or  by  representation  through  the  cor- 
poration, as  in  the  Glenn  cases;'  and  that  from  the  very 
nature  of  the  case,  it  could  not  be  properly  ascertained  in 
controversies  between  the  assignee  and  individual  share- 
holders.  In  such  controversies  one  jury  might  find  the  fact 
one  way  and  another  jury  might  find  it  another  way,  accord- 
ing to  the  varying  evidence  on  the  question  of  the  insolvency 
of  particular  stockholders,  which  particular  defendants  might 
be  able  to  adduce.  This  would  inevitably  lead  to  unequal 
assessments  and  defeat  the  policy  of  the  law,  which  is,  that 
the  burdens  of  the  stockholders  shall  be  equalized  if  prac- 
ticable. 

§  8065.  evidence  of  Fraudulent  Over-valaation  of  Prop- 
erty Transferred  in  Payment  of  Shares*  —  In  an  action  under 
a  statute'  to  charge  stockholders  with  debts  of  the  corporation, 
on  the  ground  that  the  stock  had  been  fraudulently  issued  for 

^  Boeppler  v.  Menown,  17  Mo.  *  N.  Y.  Lrwb  186S,  elu  117;  aad 
App.  447,  466.  Ibid.,  1870,  ch.  773. 

*  Ante,  ^^  3049, 8499. 
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property  overestimated  by  the  trustees,  the  defendants  claimed 
that  the  purchase  was  necessary  for  the  business  of  the  com- 
pany, namely,  the  buying  of  land,  and  the  laying  out,  improv- 
ing, and  selling  of  building  plots.  It  was  held  that  a  witness 
for  the  defendants  might  properly  testify  that  soon  after  the 
purchase  he  offered  $4,000  for  a  single  lot.^  In  an  action  to 
enforce  the  liability  of  a  stockholder  in  respect  of  unpaid 
installments  on  his  shares,  where  it  was  conceded  that  the 
shares  were  issued  under  a  scheme  among  the  promoters 
under  which  they  were  to  be  paid  for  to  the  extent  of  one- 
third  of  their  value  only,  it  was  held  that  the  trial  court  com- 
mitted no  error  in  excluding  evidence  to  the  effect  that  certain 
property  turned  into  the  corporation,  as  the  consideration  for 
the  original  issuing  of  the  shares,  was  worth  more  than  that 
amount* 

Abtiolb  IIL    Otheb  Questions  ot  Pboobbubb. 

BsonoH  Section 

SSee.  QuestioiiBof  ref/udtodto.  8674.  Stodkholden  not  entitled  to  sep- 

9S70.  Bight  of  trial  by  jiiiy.  arate  trials. 

8671.  Beference  to  a  master  or  referee.  8676.  Filing  notice  of  U$  pendem  to 

8672.  Appeals  and  writs  of  error.  purchaser. 

8678.  OonclnBiTeQeeB  of  the  finding     8878.  Other  points  of  practice, 
on  questionB  of  fact  where  the 
trial  is  at  law. 

S  8IMI9.  Questions  of  Bes  Judicata. — An  action  to  com- 
pel the  application  of  the  assets  of  a  corporation  to  the  pay- 
ment of  its  debts,  although  brought  by  a  stockholder  and 
prosecuted  to  judgment,  obviously  does  not  bar  a  subsequent 
action  to  enforce  the  individual  liability  of  a  stockholder, — for 
the  reason  that  the  superadded  individual  liability  of  the 
stockholders  is  not  assets  of  the  corporation.'  But  it  should 
be  added,  by  way  of  caution,  on  the  strength  of  what  has  pre- 
ceded here  and  there  in  this  title,  that  there  may  be  systems 

>  Thnrber  v.  Thompson,  SI  Hon  Bail.  A  Oorp.  L.  J.  417;  6  L.  B.  iu 

(N.Y.),472.  849. 

*  Bonlton  Carbon  Co.  «.  Hills,  78         *  Div6nv.Dimcan,41Barb.(K.Y.) 

Iowa,  480;  f.  e.  )8  N.  W.  Bep.  290;  8  620. 
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under  which  the  superadded  individoal  liability  is  collectible 
by  a  receiver  of  the  assets  of  the  corporation;  and  then  after 
the  determination  of  the  winding-up  proceeding  it  may  be 
assumed  that  there  would  be  no  separate  right  of  action  on 
the  part  of  any  creditor  to  enforce  the  superadded  individual 
liability  of  any  stockholder.  Where  the  statutory  system 
allows  a  single  creditor  to  proceed,  by  action  or  by  motion, 
against  any  single  stockholder,  if  a  creditor  does  so  proceed 
against  a  particular  stockholder,  and  subjects  to  the  payment 
of  his  debt  all  that  is  unpaid  by  the  stockholder  in  respect  of 
his  shares  (and  there  is  no  superadded  liability),  the  stock- 
holder may  obviously  protect  himself  by  pleading  this  in  bar  to 
another  and  different  proceeding  so  authorized:  he  cannot  be 
made  liable  over  and  over  again  to  different  creditors,  after 
he  has  paid  all  that  the  law  requires  him  to  pay;^  the  doctrine 
in  Missouri  being  that  if,  pending  a  proceeding  by  motion 
brought  against  a  stockholder  under  one  section  of  the  stat- 
ute, an  action  is  brought  against  him  by  another  creditor 
under  another  section,  which  action  is  prosecuted  to  judg- 
ment, and  the  judgment  satisfied  by  the  stockholder,  this 
will  be  a  complete  defense  to  the  former  action.'  So,  also,  if 
the  creditor  brings  an  action  under  the  section  of  the  statute 
granting  that  remedy,  the  stockholder  may  plead  in  bar  to 
the  action  that,  on  a  motion  by  another  creditor  who  has 
obtained  a  judgment  against  the  corporation,  an  order  has 
been  made,  by  the  court  rendering  such  judgment,  for  the 
issue  of  an  execution  against  the  stockholder,  to  the  full  extent 
of  what  remains  unpaid  on  his  shares.'  This  subject  calls  up 
questions  relating  to  priority  among  creditors^  which  subject  is 
reserved  for  a  future  chapter.^  It  was  held  in  the  Superior 
Court  of  New  York  City,  on  seemingly  obvious  grounds,  that 
the  recovery  of  a  judgment  against  a  stockholder,  under  a  sec- 
tion of  the  governing  statute  making  the  stockholders  jointly 
and  severally  individually  liable  for  debts  due  and  owing  te 

^  Bittner  9.  Lee,  25  Mo.  App.  559.  *  Bittner  9.  Lee,  supra* 

<  State  SayingB  Abso.  v.  Kellogg,  *  Post,  §  8833,  et  seq. 

63  Mo.  540. 
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the  labarerif  9ervant$f  and  apprentices  of  the  corporationi  can- 
not he  successfully  pleaded  as  a  bar  to  an  action  under 
another  section  of  the  same  statute  against  the  trusteeSf  to 
charge  them  individually  for  failing  to  file  the  annual  report 
•f  the  condition  of  the  corporation  therein  prescribed.^ 

§  3670.  Blsrbt  of  Trial  by  Jury. — Whether  either  party  is 
entitled  to  a  right  of  trial  by  jury  depends  upon  the  nature 
of  the  proceeding,  and  chiefly  upon  the  question  whether  it 
is  an  action  at  law  or  a  suit  in  equity.  Where  a  single  cred- 
itor brings  an  action  at  law  against  a  single  stockholderi  under 
statutes  already  considered,'  there  will  be  a  right  of  trial  by 
jury,  according  to  the  law  of  the  forums  as  in  other  cases  at 
law,  unless  a  jury  is  waived  or  not  demanded.  On  the  other 
hand,  where  the  proceeding  is  a  suit  in  equity,  or  under  one 
of  the  modern  codes  of  procedure  a  suit  of  that  nature,  then 
no  right  of  trial  by  jury  exists  under  constitutional  provisions 
guaranteeing  that  right  in  general  terms;  since  those  provi- 
sions merely  guarantee  the  right  as  it  existed  by  the  common 
law  of  England,  and  subject  to  the  exception  that  in  cases 
falling  within  the  peculiar  jurisdiction  of  equity,  the  issues  of 
fact  were  decided  by  the  chancellor,  and  were  not  triable  by 
jury.'  In  Missouri,  where,  as  already  seen,*  the  remedy  to 
which  a  judgment  creditor  of  a  corporation  most  frequently 
resorts  is  a  motion  in  the  court  in  which  he  has  recovered 
his  judgment, /or  an  execution  against  some  stockholder,  sum- 
moniiig  the  stockholder  to  defend  the  motion,  there  is  no  triai 
by  jury.^ 

§  9671.  Reference  to  a  Master  or  Referee. — Whether  a 
reference  to  a  master  in  chancery,  the  suit  being  in  equity, 
will  be  ordered,  rests  in  the  discretion  of  the  court;  and  the 

»  Vincent  v.  Sandfl,  11  Abb.  Pr.  (N.  Y.),  534;  «.  c.  12  N.  Y.  St.  Eop. 

(ir.  ■•)  (N.  Y.)  866,  S74 ;  t .  c.  42  How.  125 ;  and  14  N.  Y.  St.  Bep.  701. 
Pr.  (K.  Y.)  231.    Oompare  Sterne  v.         *  AnU,  ^  3489,  et  $eg. 
Hennan,  42  How.  Pr.  (N.  Y.)  376;         *  Be  Empire  City  Bank,  IS  N.  T« 

and  Richards  v.  Kinsley,   14  Daly  109, 210;  $.  e.  Abb.  Pr.  (N.  Y.)  198. 
«  AtUe,  i  8602,  et  $eq.  *  AnU,  i  3618. 
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refosal  of  tach  reference,  even  where  the  bill  ie  for  an  aoeonnt 
ing  by  a  corporation,  its  officers  and  stockholders,  with  its 
creditors,  is  not  an  abuse  of  discretion.^  If  the  action  is  a 
direct  action  at  law  by  a  single  creditor  against  a  single  stock- 
holder! the  issues  will  ordinarily  be  so  simple  as  not  to  require 
a  reference;  and  such  a  case  will  seldom  require  the  taking 
of  a  *'  long  account,"  which,  under  various  codes  of  procedure, 
is  made  the  chief  condition  of  a  reference.  Again,  although 
the  case  is  not  properly  a  case  for  a  reference,  objections  to 
the  order  of  reference  must  be  seasonably  made  and  exceptions 
saved  thereto,  according  to  the  practice  in  the  forum,  in  order 
to  entitle  a  party  to  complain  of  it  on  appeal.  Oonsenting  to 
the  reference,  appearing  before  the  referee,  and  filing  excep- 
tions to  his  report,  are  a  waiver  of  the  right  to  object  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant;*  and 
for  stronger  reasons  it  would  be  a  waiver  of  any  right  to  object 
to  the  mode  of  triaL 

§  3672.  Appeals  and  Writs  of  Error. — We  have  already  had 
occasion  to  note  a  principle,  seemingly  of  recent  introduction, 
under  which,  in  a  general  creditors'  suit  to  subject  the  assets 
of  the  corporation,  including  what  is  due  to  it  from  its  stock- 
holders in  respect  of  their  shares,  the  several  stockholders, 
resident  and  non-resident,  are  bound  by  the  decree  making  the 
assessment,  on  the  principle  of  being  represented  as  parties  by 
the  corporation}  We  have  had  occasion  to  note  another  hold- 
ing to  the  effect  that  in  such  a  suit  the  corporation  may,  and 
in  pursuance  of  its  duty  should,  in  a  proper  case,  appeal  from 
an  order  directing  the  receiver  to  bring  actions  against  the 
stockholders  to  collect  their  unpaid  subscriptions;  and  we 
have  also  had  occasion  to  note  the  effect  of  such  an  appeal.^ 
In  Kansas  no  appeal  lies  from  an  order  made  by  a  justice  of 
the  peace  under  the  act  relating  to  corporations,  after  a  return 


>  Boms  9.  Beck  Ac.  Hardware  Oo.,  *  Anie,  $4  8049,  S499. 

8S  Ga.  471 ;  •.  e,  10  S.  E.  Rep.  121.  «  Ante,  i  8514;    Bepablie  Life  Ins. 

•  Msmoa  v.  Alexander,  44  Ohio  St.  Oo.  v.  Swigert,  185  HI.  150;  ••  c  S5 

818;  f.  c.  7  N.  £.  Bep.  4S5.  N.  E.  Bep.  680. 
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of  an  execution  nnsatisfied^upon  a  judgment  rendered  by  the 
jnstice  against  a  corporation,  awarding  ezecntion  against  a 
stockholder;  it  can  be  reviewed  only  by  a  petition  in  error.^ 
In  the  courts  of  the  United  States  the  verdict  of  a  jury  in  favor 
of  the  defendant  that  he  was  not  a  stockholder  is  c(mclu8ive,on 
a  writ  of  error  to  the  Supreme  Court  of  the  United  States.' 
Bui  in  some  of  the  State  jurisdictions  the  rule  is  otherwise. 
Thusi  in  proceedings  for  execution  against  stockholders 
under  the  Missouri  statute,  the  appellate  court  reviews  the 
evidence  as  in  a  case  in  chancery.'  It  has  been  held  that, 
where  the  liability  of  a  stockholder,  if  established,  will  not 
subject  him  to  a  judgment  for  a  greater  sum  than  one  dollar 
and  forty  cents,  including  interest,  this  is  too  trifling  a  matter 
to  bring  to  the  attention  of  an  appellate  court,  but  will  be 
dismissed  under  the  application  of  the  maxim  de  minimis  turn 
curat  lex}  In  a  suit  brought  by  creditors  of  an  insolvent  cor- 
poration to  enforce  a  statutory  liability  against  stockholders, 
defendant  A.  pleaded  that,  prior  to  the  insolvency  of  the  cor- 
poration, he  sold  in  good  faith  his  shares  of  stock  to  B.;  that 
B.  was  solvent,  and  a  party  to  the  action;  and  prayed  that 
whatever  sum  might  be  found  due  in  respect  to  such  shares 
might  be  adjudged  against  B.  Issue  was  joined  by  reply.  It 
was  held  that  an  appeal  taken  by  A.  to  the  circuit  court,  from 
a  judgment  rendered  in  the  common  pleas,  carried  up  the 
case  as  to  B.,  whether  he  appealed  in  his  own  right  or  not/ 

I  M78i.  OcttclnslTeness  of  the  Finding  on  Questions  of 
Fact  where  Iflie  Trial  is  at  I^aw.  —  It  is  well  known  that  the 
Supreme  Court  of  the  United  States  does  ^not  review,  on  writ 
of  error,  the  findings  of  juries  or  of  courts  sitting  as  juries,  on 
questions  of  fact,  at  all;  while  in  most  of  the  State  jurisdictions 
it  is  assignable  for  error  that  there  was  no  evidence  to  support 
the  verdict  of  the  jury  or  the  finding  of  the  court  sitting  as  a 

>  Healey  «•  Deepwater  Olay  Oo^  16 Pac Bep. 870;  dting  Wolf  9.Pkos- 

ISKsn.  617;  $.  e.  29 Pac  Rep.  1088.  ser,  73  Oal.  219. 

*  Glenn  v.  Stmmer,  132  XJ.  S»  162.         *  Harpold  v.  Biolmrip  46  Ohio  01. 

*  AnU^  $8614.  897;  $.  c.  16  Am.  8t«  Bep.  616;  21 
«  Moore  «•  Bord,  74  Oal.  167;  #•  c  K.  E.  Rep.  637;  29  Oent.  L.  J.  110. 

2661 


8  Thomp.  Corp.  §  3675.]    liability  of  stockholders. 

jury.  It  follows  that,  in  an  action  in  the  Circuit  Court  of  the 
United  States  by  a  trustee  in  charge  of  the  assets  of  an  insol- 
vent corporation,  to  recover  from  a  stockholder  his  proportion 
of  an  assessment  ordered  by  the  court  superintending  the 
administration,  a  finding-by  the  jury  that  the  defendant  never 
subscribed  for  the  shares  and  was  not  liable  to  pay  the  assess- 
ment is  conclusive  in  the  defendant's  favor.  This  being  so, 
the  question  whether  the  court  erred  in  a  ruling  upon  matter 
also  pleaded  by  the  defendant  by  way  of  avoidancej  such  as  his 
discharge  in  bankruptcy ^  is  wholly  immaterial;  for,  however 
that  question  might  be  decided,  the  defendant  would  be 
entitled  to  judgment  upon  the  verdict.^ 

§  3674.  Stockholders  not  Entitled  to  Separate  Trials.  —  In 

Massachusetts,  where  several  stockholders  were  summoned, 
under  the  provisions  of  a  statute,'  to  answer  in  a  suit  against 
the  corporation,  and  severally  denied  their  liability,  they  were 
not  entitled  to  separate  trials  by  different  juries.'  But  it  is 
difficult  to  concur  with  such  a  holding  unless  it  is  required  by 
the  litsral  terms  of  the  governing  statute,  and  even  then  the 
statute  is  one  not  fit  to  be  enacted.  As  each  stockholder's  lia- 
bility rests  on  his  separate  undertaking^  and  as  each  stock- 
holder's claim  of  exemption  from  liability  may  depend  upon 
a  defense  peculiar  to  himself,  it  is  difficult  to  see  bow  a  jury, 
or  even  a  court  or  referee,  could  handle  the  question  of  the 
liability  of  all  the  stockholders  in  one  trial.  In  a  case  where 
numerous  stockholders  have  been  summoned  as  defendants, 
the  issues  might  be  so  numerous  as  to  be  utterly  unfit  for 
settlement  in  a  single  trial,  and  especially  before  an  ordinary 
jury,  who  would  be  perplexed  and  overmastered  by  the  multi- 
tude of  details. 

§  3675.  Filingr  Notice  of  Lis  Pendens  to  Purchaser. — A 

stockholder  of  a  banking  association,  to  whom  real  estate  of 

^  Glenn  v.  Sumner,  1S2  U.  8. 152,     Bank,  104  U.  8. 625 ;  Morisoy  v.  Bunt- 
157.    The  court  cited  Evans  v.  Pike,     ing,  1  Der.  L.  (N.  0.)  8. 
lis  U.  8.  241 ;  Moorea  v.  National  *  Mass.  Stat.  1851,  ch.  816,  (  L 

'  Holyoke  Bank  v.  Gkxxlman  Paper  Man.  Co.,  9  Gush.  (Mass.)  576«  586. 
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th«  association  has  been  assigned  to  indemnify  him  against  a 
precedent  liability,  pending  a  suit  by  a  creditor  of  the  com- 
pany, and  a  motion  for  a  rescission,  is  not  a  purchaser^  within 
the  meaning  of  the  statute  of  New  York,  requiring  a  notice  of 
the  pendency  of  the  suit  to  be  filed.^ 

S  8676.  Other  Points  of  Practice.  —  If  the  stockholder, 
after  being  summoned,  does  not  appear,  no  reason  exists, 
growing  out  of  the  nature  of  his  liability,  why  a  judgment 
should  not  be  taken  against  him  by  default,  or  a  decree  pro 
eanfesao  entered  against  him,  and  the  extent  of  his  liability 
afterwards  ascertained  by  a  jury  under  a  writ  of  inquiry,  or 
by  a  master  or  referee  under  an  order  of  reference,  according 
to  the  nature  of  the  proceeding  and  the  course  of  the  court.* 
Where  the  action  is  by  a  creditor  against  a  stockholder  to 
enforce  a  statutory  liability,  on  the  ground  that  his  subscrip- 
tion is  unpaid,  the  burden  of  proof  is  on  the  creditor  to  show 
that  it  has  not  been  paid,  although  this  requires  him  to  prove 
a  negative.*  In  a  sequestration  proceeding,  under  the  Minne- 
sota statute,^  the  finding  of  a  referee  that  the  persons  proceeded 
against  as  stockholders  were  subscribers  to  the  shares,  and 
stockholders  after  the  company  commenced  its  operations,  has 
been  held  to  include  a  finding  that  every  condition  precedent 
to  their  becoming  full  stockholders,  and  subject  to  a  liability 
as  such,  has  been  performed  or  waived.*  The  personal  liabil- 
ity of  a  stockholder  is  an  obligation  arising  on  contract ,  within 
the  statute  of  California,*  giving  original  jurisdiction  to  jus- 
tices of  the  peace  of  actions  on  contracts  for  the  recovery  of 
money,  when  the  amount  claimed  is  less  than  three  hundred 
dollars/     There  is  doubtful  authority  for  the  view  that  an 

^  Leayitt  v.  Tjrlee,  1  Sandf.  Oh.         *  Gen.  Stat.  Mbm.  1878,  eh.  76, 

(N.  Y.)  207.  i  17. 

*  Bee  Spooner  v.  Bay  St.   Lonis         *  Arthnr  9.  Olarke,  45  Minn.  491; 
Syndicate,   47  Miim.  464;   t.  c.  60  f .  c.  49  N.  W.  Bep.  252. 

N.  W.  Eep.  601.  •  Oal.  Code  Oiv.  Proc.,  (  112. 

*  Wellington  v,  Oontlnental  Oonet.         *  Dennis   o.   Sux>erior  Oourt»    91 
^  Imp.  Oo.,  62  Hun  (N. T.),  408;  t. c.     Oal.  648;  t.  c  27  Pac  Bep.  103. 

6  N.  Y.  Supp.  687;  ante,  i  8619. 
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action  may  be  brought  against  a  defendant  described  as  a 
certain  company ^  and  that  a  judgment  may  be  taken  against 
certain  individudls,9liixovLg]x  they  are  not  members  of  the 
alleged  companyi  provided  the  jury  find  that  they  are  liable 
individually.^ 


1  Ck>manche  M3zl  Go.  v.  Rnmley,  1 
Mont.  201.  For  a  charge  to  a  jury  in 
sa  action  inTolying  the  penonal  lia- 
bOities  of  ahaxehdlden  in  a  Joint-atoek 
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which  can  be  interposed. 

I  8679.  Seope  cf  This  OhAptor. — In  this  chapter  it  is  pro- 
posed to  consider  a  number  of  special  defenses  which  hare 
been  set  up  by  shareholders  when  proceeded  against  by  cred- 
iters  of  &e  corporation^  most  of  whioh  have  been  disallowed. 
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It  should  be  read  in  connection  with  the  chapter  in  which  we 
considered  certain  defenses  to  actions  by  the  corporation  for 
calls.^ 

§  9680.  General  Theories  as  to  Defenses  Which  can  be 
Interposed.  —  Upon  the  general  question  of  what  defenses 
may  be  interposed  by  the  stockholder,  there  are  two  theories 
which  have  already  been  considered  in  various  places  in  what 
has  preceded  in  this  title.  One  of  these  theories  is  strictly 
applicable  only  in  cases  where  the  object  of  the  creditor's 
action  is  to  subject  what  remains  unpaid  by  the  stockholder 
upon  his  share  subscription.  It  is  that,  in  such  cases,  the 
creditor  proceeds  in  right  of  the  corporation,  and  that  the  stock- 
holder is  entitled  to  avail  himself  of  any  defense  which  he 
might  have  availed  himself  of  if  the  corporation  itself  had 
been  suing  him  for  an  assessment  upon  his  shares.'  This  is 
not  the  general  American  theory,  nor  is  it  even  the  general 
theory  of  the  court  in  which  the  case  last  cited  was  decided; 
but,  on  the  other  hand,  the  general  American  theory  is,  that 
there  are  many  cases  where  contracts  by  which  the  borporation 
assumes  to  release  a  stockholder  will  estop  the  corporation, 
but  will  not  be  good  against  its  creditors.*  A  contrary  doc- 
trine, and  one  which  refers  itself  to  a  disputed  question  of 
procedure,^  is  that  where  a  receiver,  assignee,  or  other  trustee 
in  charge  of  the  assets  of  an  insolvent  corporation,  brings  an 
action  against  a  shareholder  to  enforce  an  assessment,  the 
defendant  cannot  avail  himself  of  all  the  defenses  which  would 
be  available  if  the  corporation,  while  a  going  concern,  were 
suing  him  for  an  assessment,  but  is  limited  to  such  defenses 
as  he  might  interpose  against  a  creditor  if  he  were  suing.* 
Where  the  rule  of  the  forum  allows  a  creditor  to  proceed 
against  a  stockholder  without  first  reducing  his  claim  to  a 

^  Antef  ^  1055,  et  $eq»  work  in  which  thia  doctrine  is  laid 

*  Union  Bay.  Asso.  e.  Seligman,  92  down,  because  this   title  ib  faU  of 

Mo.  635;  «.  c.  1  Am.  St.  Bep.  776.  them. 

'  But  see  anU,  ^  1514,  and  com-  *  Ante,  i  S562,  et  Meg. 

pare  ^  1517.    It  is  difficult  to  refer,  in         *  Upton  9.  Jackson,  1  Flipp.  (U.  8.) 

a  group,  to  all  the  sections  of  this  413;  #•  c.  10  Myer  Fed.  DeCi  ( 141. 
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judgment  against  the  corporation,  the  stockholder  is  allowed, 
on  an  obvious  principle  of  justice,  to  interpose  any  defense 
against  the  yalidity  of  his  claim  which  the  corporation  itself 
might  have  interposed  if  sued  thereon  in  the  first  instance.^ 
With  the  increasing  tendcDcy  of  judges  to  subordinate  the 
rights  of  ereditcra  to  those  of  the  members  of  corporations, 
those  creditors  who  became  such  prior  to  the  issuing  of  the 
shares  held  by  the  shareholder  sought  to  be  charged,  and  who 
haye  not  dealt  with  the  company  on  the  faith  of  any  capital 
represented  by  such  shares,  cannot  insist  on  the  contribution 
by  the  holders  of  a  greater  amount  of  the  capital  than  the  cor- 
poration itself  could  claim  from  them  as  a  part  of  the  assets.' 
But  either  prior  or  subsequent  creditors  may  maintain  a  bill 
against  a  corporation  and  its  stockholders  to  compel  the  latter 
to  account  for  stock  in  another  corporation  belonging  to  the 
former  corporation,  distributed  among  them  by  the  corporate 
officers  without  authority  from  the  corporation  or  otherwise; 
since  the  stock  remains  the  property  of  the  corporation,  and 
the  cause  of  action  is  one  accruing  in  its  favor.' 

S  8881.  Defenses  that  the  Stockholders  are  Estopped  from 
KaUingr. — In  many  cases  the  principle  of  estoppel  operates 
to  cut  off  defenses  which  the  stockholder  might  otherwise 
maintain.  It  has  been  well  held  that,  after  the  stockholders, 
being  cognizant  of  the  facts,  have  assented  to  the  creation, 
by  the  corporation,  of  an  illegal  debt,  they  cannot  repudiate 
it  on  the  ground  that  it  was  in  excess  of  what  the  corporation 
was  authorized  to  contract.^  So,  it  has  been  held,  in  an 
action  by  a  creditor  against  a  stockholder,  who  was  also  pres- 
ident  of  the  corporation,  on  promissory  notes  signed  by  him 
as  such,  that  the  defendant  is  estopped  from  denying  the 
validity  of  such  notes,  or  his  own  power  to  execute  them.' 

^  Bailroad  Go.  v.  Smith,  AS  Ohio  '  McKocdck  v.  Seymonr,  4S  Minn. 

St.  219;  f.  c.  31  N.  E.  Eep.  748.  172;  «.  c.  50  N.  W.  Kep.  1116. 

'  Fint  Nat.  Bank  v.  Gustin  Ac.  ^  Poole  v.  West  Point  Ac,  Ano., 

Mining  Co.,  42  Minn.  827;  •.  e.  IS  80  Fed.  Bep.  618. 
Am.  St.  Rep.  610;  44  N.  W.  Bep.  198;  »  Moes  v.  AvereU,  10  N.  Y.  449. 

afite«}2963. 
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AwnohE  IL    DsFBN8B8  Affbctiko  thb  Corpoxatiov  un> 

In  Makagememt. 

Sscnoir  Bmcnov 

S688.  Thst  the  oorpontloxi  had  bo  8666.  That  the  oorporatiaDhwcMsad 

legal  ejdatenoe*  to  exiflt,  cte. 

8684.  That  the  corporation  has  been  8687.  That  the  corporation  changPid 

guilty  of  illegal  acta.  its  name  after  the  defendsnt 

8686«  That  the  corporate  enterpriie  eabscribed  lor  the  ehareik 

has  been  abandonecL  8068.  That  the  ooiporate  offiooni  had 

been  guilty  of  miaoonrincL 

§  8683.  That  the  Oorporatlon  had  no  Leiral  Bziateiioe. — 

The  almost  universal  rule  is,  that  the  stockholder,  whether 
sued  by  the  corporation  itself  for  an  assessment/  or  by  or  on 
behalf  of  a  creditor  after  the  corporation  has  become  insol- 
vent or  dissolved,  is  estopped  from  questioning  the  legal 
existence  of  the  corporation.'  The  rule  rests  upon  the  two-* 
fold  reason  of  the  inconvenience  of  litigating  the  question  of 
the  legal  existence  of  the  corporation  in  an  action  not  brought 
by  the  State  for  that  purpose,  and  to  which  the  corporation 
is  not  a  party/  and  that  the  stockholder  ought  not,  as  against 
those  who  have  given  credit  to  the  body  on  the  faith  of  its 
being  what  it  has  represented  itself  to  be,  to  be  heard  to  deny 
that  it  is  such,  he  being  a  member  of  it,  and  in  a  degree 
responsible  for  such  representatious.  Persons  becoming 
stockholders  in  a  corporation  by  innocently  purchasing  its 
shares  on  the  market,  without  knowing  the  fact  of  its  illegal 
organization,  are  clearly  subject  to  the  same  rule  of  estoppel, 
as  against  its  creditors;  for  it  was  their  duty  to  ascertain  the 
facts  when  they  became  members.*  On  the  other  hand,  all 
judicial  authority  is  agreed  to  the  proposition  that>  one  who 
parHcipatee  in  the  irregular  or  fraudulent  organization  or 
operation  of  a  corporation^cannot  shelter  himself  from  respon* 
sibility  to  its  creditors  by  showing  the  invalidity  of  the  organ- 

1  Anie,  k  1863.  dal  Bank  v.  McD<xmell,M  Ala,  887; 

*  Keyser  v.  Hits,  2  Mackey  (D.  O.),  t » c.  9  Boatlu  Bep.  148. 
478;  Hamilton  v.  Clarion  Ae.  B«  Oo*.         '  HamiUBfHi  v.  Ohurion  Ae.  B.  Oo.^ 

144  Pa.  St.  84;  a  a  23  Atl.  Bep.  58;  144  Pa.  St.  34;  «•  c.  28  AtL  Bep.  88. 
13  L.  R.  A.  779;  National  Oommer-  *  Bat  aee  anU^  %  8654. 
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ization.^  On  the  same  principle,  it  has  been  held  that, 
•abseribers  to  the  stock  of  corporations  which  never  become 
folly  organized  because  all  the  stock  is  not  taken,  but  which 
are  merged^  with  their  consent,  in  a  new  corporation,  cannot 
Bet  up  illegality  of  the  merger,  or  the  lack  of  corporate  char* 
acter  of  any  or  all  of  the  companies,  to  defeat  their  liability 
as  against  creditors  of  the  new  company,  after  they  have 
permitted  it  to  incur  liabilities.'  So,  a  stockholder  of  a  cor- 
poration is  estopped  from  setting  up,  to  relieve  himself  from 
personal  liability  for  the  corporate  debts,  that  the  corporation 
having  failed  to  file  with  the  Secretary  of  State  the  certificate 
within  the  time  required  by  statute,  its  charter  became  ipso 
facto  void/ 

S  8084.  That  Hie  Corporation  has  been  Guilty  of  Illegal 

Acts. ^- For  the  same  reason,  a  stockholder  cannot,  in  general, 
allege  illegality  in  the  acts  of  the  corporation  of  which  he  is 
a  member,  as  a  bar  to  a  recovery  when  sued  by  a  creditor — 
as,  that  the  excess  of  lands  purchased  by  the  corporation,  a 
canal  company,  had  been  improperly  divided  among  the  stock- 
holders.* So,  although  a  banking  company  was  required  by 
its  charter  to  have  twenty-five  per  cent  of  its  capital  stock 
paid  in  before  it  should  proceed  to  banking,  yet  the  non-com- 
pliance with  its  charter  in  this  particular  did  not  constitute  a 
yalid  defense,  either  for  the  corporation  or  for  its  stockholders, 
when  sued  on  its  bills.*  So,  it  has  been  held  that  the  failure 
of  the  subscribers  to  pay  in  the  capital  stock  of  a  corporation 
within  the  time  prescribed  by  law,  subjects  the  corporation  to 
proceedings  for  a  dissolution,  but  has  no  application  to  the 
defense  of  an  individual  stockholder  sued  for  the  recovery  of 
a  debt  of  the  corporation.*    So,  in  a  proceeding  by  receivers 


*  Marflhall  Fonndry  Co.  v.  Killian,  McDonnell,  92  Ala.  887 ;  ••  c.  9  South. 
eSK.O.  SOI;  •• «. e  Am.  St.  Rep.  639;  Bep.  149. 

6  S.  E.  Rep.  SO;  Beck  v.  Henderson,  *  Spear  v.   Orawford,   14  Wend. 

76  Ga.  360.  US.  Y.)  20;  $.  e.  28  Am.  Dee.  618. 
'  JML  *  Johnston  v.  South  Western  R. 

•  National    Oommerdal    Bank  v.  Bank,  S  Strobh.  Eq.  (8.  0.)  263. 

*  Booth  V.  Campbell,  37  Md«  622. 
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of  a  bank  against  stockholders  to  compel  them  to  pay  up  their 
stocky  it  is  no  ground  of  discharge  that  a  violation  of  law 
was  committed  in  assuming  to  do  business  under  the  act  of 
incorporation!  in  pursuance  of  which  the  organization  of  the 
bank  was  effected  or  intended  to  be  effected.^  So,  in  an  action 
by  a  creditor  of  a  bank  against  a  subscriber  to  its  capital 
stocki  the  defendant  cannot  set  up  by  way  of  defense  that  the 
by-laws  and  the  stock  subscriptions  were  illegal  for  the  rea- 
son that  the  trustees  who  represented  the  bank  at  the  time 
were  not  stockholders, — it  appearing  that  the  alleged  sub- 
scribers acquiesced  for  years  in  the  acts  of  the  trustees^  and 
allowed  themselves  to  appear  as  subscribers.' 

§  8695.  That  the  Corporate  Enterprise  has  been  Aban- 
doned.— Whether  this  defense  will  be  available  depends  upon 
principles  more  fully  discussed  when  considering  the  action 
by  the  corporation  for  asseatmenta}  It  has  been  held  that 
the  abandonment  of  a  railroad  line  is  no  defense  to  a  suit  for 
a  stock  subscription,  in  a  proceeding  supplementary  to  an 
execution  against  the  company,  inasmuch  as  the  creditors 
may  pursue  the  stockholders  even  after  the  corporate  exist- 
ence has  ceased.^  There  is,  however,  a  holding  to  the  effect 
that  where  persons  are  induced  by  false  representations  to 
unite  in  the  formation  of  a  corporation,  and  as  a  step  thereto 
sign  and  file  with  the  county  clerk  a  certificate  of  incorpora- 
tion, but  discover  the  falsehood  of  the  representations  and 
abandon  the  enterprise  before  any  stock  is  subscribed  and 
any  thing  further  is  done,  these  facts  exempt  them  from  liabil- 
ity for  debts  contracted  in  the  name  of  the  company,  on  a 
subsequent  default  to  make  and  file  the  annual  certificate. 
They  are  not  liable,  because, —  1.  There  never  was  any  such 
company,  and  the  defendant  never  did  any  thing  to  create  the 
belief  that  the  company  was  organized;  2.  At  the  time  the 
alleged  default  arose  the  company  had  been  abandoned.'    So 

>  Voorhees  v.  Beoeivera,  19  Ohio,         *  Ante,  H  1976, 1076. 
468.  «  Bish  v.  Bradford,  17  Ind.  480. 

"  Boss  V.  Bank,  20  Nev.  191;  ••  e.         *  Squires  v.  Brown,  22  How.  Pr. 

19  Pac  Bep.  243.  85.  47. 
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if,  after  one  has  subscribed  to  a  scheme  of  incorporation, 
agreeing  to  take  a  number  of  shares  therein  when  the  cor- 
poration is  formed^  and  if,  between  the  time  of  the  agreement 
and   the   grant  of   the  charter,  the  law  is  so  changed  that 
the   objects  of  agreement  cannot  be  carried  into  effect,  this 
releases  the  obligation  of  the  subscriber,  and  he  cannot  there- 
after be  held  by  the  company.    The  reason  is  that  when, 
before  the  acceptance  of  the  proposal,  or  before  an  attempt 
was  made  to  accept  it,  it  had  become  iUegal,  by  reason  of  a 
change  in  the  statute  law,  so  that  the  power  to  accept  was 
thereby  taken  away,  the  obligation  was  dissolved.^    So,  the 
subscribers  to  an  organized  charity  cannot  be  compelled  to  pay 
over  their  subscriptions  after  the  scheme  of  the  charity  has 
been  essentially  changed  by  legislative  interference.' 

§  8086*  That  the  Corporation  has  Ceased  to  Exists  etc.  — 

It  was  held  by  an  intermediate  court  in  Missouri  that  an 
order  of  execution  against  a  stockholder,  under  the  Missouri 
statute,  is  a  nullity^  if  it  be  made  to  appear  on  the  motion  for 
such  execution  that  the  corporation  had  ceased  to  exist  at  the 
time  the  judgment  against  it  was  rendered.'  But  the  fact 
that  a  corporation  has  been  ousted  by  a  judgment  in  quo  war- 
rafkio  proceedings,  does  not  affect  the  right  of  its  creditors  nor 
the  liability  of  its  stockholders,  in  respect  of  its  debts  con- 
tracted prior  to  the  judgment  of  ouster,  though  it  may  lead  to 
a  different  procedure  to  enforce  that  liability:^  the  principle 
being  that  in  respect  of  the  liability  of  stockholders  to  cred- 
itors, there  is  no  distinction  between  a  de  jure  and  a  de  facto 
corporation.*  So,  the  fact  that  an  insurance  company  has 
passed  into  the  hands  of  a  receiver  diminishes  in  no  degree  the 
individual,  superadded  liability  of  a  stockholder  to  a  creditor 

^  Knox  V.  Childersbnrg  Land  Oo.,  *  Rowland  v.  Header  Fnmitnie 

86  Ala.  ISO ;  «.  c.  5  Sonth.  Rep.  678.  Co.,  88  Ohio  St.  260 ;  anie,  i  8341. 

'  Printing  House  v.  Trostees,  104         '  Ibid.;  Gaff  v.  Flesher,  88  Ohio  St. 

^*  8.  711 ;    ••  e.   Myer  Fed.  Dec.,  107, 116 ;  «.  c,  on  motion  for  rehear- 

H  186, 188.  ing,  88  Ohio  St.  463;  McCarthy «. 

*  Scanlan  9.  Crawshaw,  6  Mo.  App.  Lavasche,  89  111.  270;  ••«•  81  Am. 

337 ;  followed  in  Backland  «.  Nies,  8  Rep.  83. 
Mo.  App.  587. 
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of  the  company.  He  is  not  nnder  the  control  or  in  the  power 
of  the  receiveri  but  he  holds  a  fund,  so  to  speak,  out  of  which 
the  creditors  of  the  company  may  be  paid.  The  yery  fact 
that  the  corporation  has  gone  into  bankruptcy,  or  into  the 
hands  of  a  receiver,  fixes  the  liability  of  a  stockholder  to  a 
creditor  of  the  corporation.^  But  this  has  no  reference  to  the 
liability  in  respect  of  what  is  due  on  the  shares  of  the  stock- 
holder.  This  is  a  debt  owing  to  the  corporation.  It  is  a  part 
of  the  assets  of  the  corporation,'  and  it  passes  to  its  assignee 
in  insolvency  or  to  its  receiver,  and  consequently  cannot  be 
subjected  by  an  indiyidual  creditor  where  a  proceeding  in 
liquidation,  by  an  assignee  or  receiver,  is  pending.'  On  sound 
principle,  the  rule  extends  even  to  a  case  where  the  corpora- 
tion covid  not  under  any  circumstances  have  existed  as  a  cor- 
poration de  jure,  as  where  the  charter  was  repugnant  to  the 
constitution.  Here,  on  the  soundest  principle,  this  fact  will 
not  enable  the  stockholders  to  escape  the  liability  they 
professed  to  assume,  or  disable  the  creditors  from  enforcing 
the  security  which  they  supposed  they  were  getting;  but  the 
organization  of  a  corporation  under  such  a  charter  and  the 
contracting  of  debts  in  its  assumed  corporate  character,  will 
operate  as  an  agreement  on  the  part  of  each  coad venturer  to 
become  liable  to  creditors  according  to  the  terms  of  the 
charter;  and  when  the  creditors  have  given  credit  on  the  faith 
of  that  undertaking,  an  estoppel  will  arise,  on  just  principles, 
against  the  stockholders,  such  as  will  prevent  them  from 
assuming  any  other  relation.^ 

§  8687.  Tliat  the  Corporation  Changed  Its  Name  after  the 
IMTendant  Sabscribed  for  the  Shares. — As  already  stated,'  it 
will  be  no  defense  that,  after  the  defendant  subscribed  for  the 
shares,  the  corporation  changed  its  name.*    Where  the  defend- 

^  Areni  v.  Weir,  89  Bl.  26. 

•  Ante,  i  2952.  «  McCarthy  «.  Lavasche,  89  lU. 

*  lionberger  v.  Broadway  Savings  270;  «.  c.  SI  Am.  Bep.  88. 
Bank,  10  Mo.  App.  499 ;  Eppright  v.  *  AfOe,  ^i  82, 1283. 
Nickerson,  78  Mo.  482,  490;  Boeppler         *  Howard  v.  Glenn,  85  Ga.  238; 
V.  Menown,  17  Mo.  App.  447,  458;  «.  e.  21  Am.  St.  Bep.  156;  11  6.  B« 
4»nU,  «  8551.  Bep.  610. 
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ant  was  sued  on  his  alleged  subscription  to  the  capital  stock 
of  the  "National  Express  and  Transportation  Company,  under 
the  name  of  the  National  Express  Company/'  and  defended 
on  the  ground  that  he  subscribed  only  to  the  stock  of  the 
company  last  named,  —  it  was  held  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  the  legal  identity  of  the  two  com- 
panies; and  that  the  minutes  of  the  meetings  of  the  sub- 
scribers to  the  company  of  which  the  defendant  was  a 
member,  being  properly  identified,  were  admissible  in  evi- 
dence against  him,  for  the  purpose  of  showing  that,  in  the 
incorporation  of  the  second  company,  there  was  no  material 
change  or  departure  from  the  character  and  purposes  of  the 
corporation  originally  projected.^ 

§  3688.  That  the  Corporate  Officers  had  heea  OuUty  of 
Misconduct. — It  would  be  a  strange  defense  which  would 
allow  an  obligor,  when  proceeded  against  on  his  obligation, 
to  set  up  by  way  of  defense  the  misprision  of  his  own  agent  or 
trustee,  with  which  the  plaintiff  is  in  no  way  connected.  It 
is,  therefore,  in  general,  no  defense  for  a  stockholder,  when 
proceeded  against  by  a  creditor  of  the  corporation,  to  show 
that  the  officers  of  the  corporation,  although  one  of  them  is 
plaintiff  in  the  suit,  did  not  keep  a  full,  fair,  and  correct 
account  of  the  corporate  affairs.'  He  cannot  show  that  almost 
the  entire  amount  of  the  outstanding  indebtedness  of  the  cor- 
poration, a  savings  bank,  had  been  bought  up  by  the  officers 
of  the  bank  at  fifty  cents  on  the  dollar,  they  knowing  that 
such  indebtedness  was  illegal,  because  in  excess  of  the  amount 
which  the  bank  was  allowed  to  incur  by  its  charter, —  "said 
officers  having  full  knowledge  of  the  excessive  indebtedness, 
when  such  excessive  indebtedness  was  so  incurred  and  the 
business  of  said  alleged  corporation  so  mismanaged."*  One 
court  has  fallen  into  the  wild  dream  of  holding  that  this  prin- 
ciple prevents  the  stockholder  from  showing  that  the  contract 

»  Semple  v.  Glenn,  91  Ala.  246, 269 ;  «  Weber  v.  Fickey,  62  Md.  600. 

I.  e.  24  Am.  St.  Rep.  S94.    Compftre  *  Stewart  v.  Lay,  46  Iowa,  604. 

also,  Lehman  v*  Glenn,  87  Ala.  dlS. 
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of  subscription  was  procured  by  the  fraud  or  misrepresenta- 
tion of  an  agent  of  the  corporation:  reasoning  that  the  mem- 
bers of  a  corporation  are  bound  by  the  acts  of  its  agents  within 
the  scope  of  their  authority;*  but  forgetting  that  the  stock- 
holder was  a  stranger  to  the  corporation  when  the  fraud  was  per- 
petrated upon  him,  and  that  it  is  by  virtue  of  the  fraud  itself 
that  the  creditor  seeks  to  connect  him  with  the  corporation. 


Akticlb  III.    Defenses  Affecting  the  Status  and  Liabil- 
ity OF  THE  Defendant  as  a  Shareholder. 


SlCTIOlf 

S691.  That  the  defendant  never  was  a 
Btockholder. 

3092.  When  a  shareholder  estopped 

from  making  this  defense. 

3093.  That  the  defendant  did  not  be- 

come  a  Btockholder  in   the 
regular  mode. 

8694.  That  some  of  the  new  stock  was 

not  taken. 

8695.  That    some    of    the    stock   is 

owned  by  the  corporation  it- 
self. 

3696.  That  the  full  amount  was  not 

subscribed. 

3697.  That  the  subscription  was  made 

prior  to  the  formation  of  the 
corporation. 

3698.  That  the  defendant  became  a 

stockholder  after  the  debt  was 
contracted. 


Section 

3699.  That  the  defendant  was  a  holder 

of  preferred  stock  merely. 

3700.  That  the  shares  were  held  by 

the  defendant  for  another. 

3701.  That  the  shares  were  held  for 

the  corporation  itself. 

3702.  That   the  defendant  held   the 

shares  as  pledgee  of  the  cor- 
poration. 

3703.  That  the  stockholder  is  a  sover- 

eign State. 

3704.  That  the  officers  are  liable  before 

stockholders. 
3706.  That  one  of  the  members  of  the 
company  has  died,  it  being 
unincorporated. 

3706.  That   the    stockholder   had    a 

right  of  renewal. 

3707.  That  the  stockholder  was  in- 

duced to  subscribe  by  fraud. 


§  3G91.  That  the  Defendant  never  was  a  Stockholder. — 

This  defense  opens  up  a  long  inquiry,  gone  over  in  a  previous 
title,  as  to  what  is  necessary  to  constitute  one  a  stockholder,' 
what  will  estop  him  from  denying  that  relation,'  and  what  will 
be  evidence  of  that  relation/  What  follows  here  will  consist 
merely  of  a  collection  of  a  few  decided  points  that  may  have 
been  overlooked  there.     A  purchaser  of  new  stock  issued  by  a 


*  AnUy  $  1136,  €t  Mg. 

•  Ante,  §  1877,  et  uq. 
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et  uq. 
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national  bank,  in  order  to  increase  its  stock,  which  issue  was 
never  authorized  by  a  vote  of  the  stockholders,  or  approved  or 
certified  by  the  United  States  comptroller,  is  not  a  stockholder, 
but  a  creditor,  and  is  hence  entitled  to  recover  judgment 
against  the  receiver  for  the  amount  paid  by  him,  to  be  repaid 
out  of  the  assets  in  the  course  of  administration.^  Stockhold- 
ers in  a  corporation  which  has  recorded  articles  providing  for 
commencing  business  on  less  than  the  authorized  capital,  and 
that  only  a  stated  amount  is  required  to  be  first  paid  in,  who 
have  paid  for  all  the  shares  subscribed  by  them,  and  have  not 
agreed  to  be  bound  for  any  other  shares, — cannot  be  deemed 
subscribers  to  the  undisposed-of  shares  and  indebted  therefor, 
for  the  purpose  of  rendering  them  individually  liable  for  the 
corporate  debts.*  While,  as  already  seen,*  the  delivery  or 
tender  of  a  certificate  by  the  corporation  to  the  subscriber  is 
not  at  all  necessary  to  make  him  a  shareholder,^  yet  the  fact 
that  a  certificate  is  tendered  to  him  and  is  accepted  and  retained 
by  him  is  sufficient  evidence  that  he  is  a  stockholder.^  It  is 
quite  needless  to  add  that  one  who  has  subscribed  for  shares 
in  a  corporation  is  none  the  less  a  shareholder,  when  pro- 
ceeded against  to  enforce  an  individual  liability,  from  the  fact 
that  he  has  not  paid  for  his  shares,*  though,  under  some  con- 
ceptions, the  failure  of  the  subscriber  to  pay  the  deposit 
required  by  the  governing  statute  to  be  paid  at  the  time  of 
making  the  subscription,  will  prevent  a  liability  as  a  share- 
holder from  attaching  to  him,^ — the  general  rule,  however, 
being  otherwise.*  There  is  a  very  doubtful  holding  to  the 
effect  that  one  who  has  subscribed  for  shares  cannot  be  made 


^  Scbierenberg  v.  Stephens,  32  Mo. 
App.  314;  Nichols  v.  Stephens,  32 
Mo.  App.  830. 

»  Sweney  v.  Talcott,  86  Iowa,  103; 
B.  c.  62  N.  W.  Rep.  106. 

*  Ante,  ^  1140. 

*  MitchelU.  Beckman,  64  Oal.  117; 
B.  e.  28  Pac.  Bep.  110. 

*  McDowall  V.  Sheehan  (Sup.  Gt. ) , 
36  N.  Y.  St-  Rep.  104;  ».  c.  13  N.  Y. 
Supp.  386. 


'  Mitchell  V.  Beckman,  Bupra, 
*  Ante,  ^  1216.    Compare  Paterson 
V.  Arnold,  46  Pa.  St.  410. 

'  Ante,  ^  1224.  That  a  town  receiv- 
ing stock  of  a  railroad  company  in 
exchange  for  town  bonds  which  the 
company  sold,  retaining  the  price 
received  therefor,  is,  as  against  the 
company,  the  owner  of  the  stock, 
although  a  portion  of  the  bonds  have 
been  adjudged  invalid  in  a  snit  by  the 
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liable  as  a  shareholder ,  although  he  has  procured  another 
person  to  take  the  shares  in  question  in  fulfillment  of  bis 
subscription  therefor,  and  has  voted  on  the  shares  by  virtue  of 
a  proopy  from  the  other  person,  and  has  an  executory  agreement 
for  the  purchase  of  the  stock  which  has  not  been  fulfilled.^ 

§  9692.  When  the  Shareholder  Estopped  from  Makinir 
Thla  Defense. — As  already  shown,'  if  the  shareholder  has 
participated  in  the  benefit  of  the  shares,  by  receiving  divi- 
dends or  otherwise,  he  is  generally  estopped,  as  against  the 
creditors  of  the  corporation,  from  setting  up  the  defense  that  he 
was  not  a  shareholder.*  But  where  the  defendant  eubscribed 
to  new  eharea  which  were  to  be  issued  by  the  corporation  upon 
an  increase  of  its  capital  stock,  and  instead  of  issuing  the  new 
shares  to  him,  the  managers  procured  certain  old  shares  to 
be  transferred  by  one  of  them  to  him,  and  he  subsequently 
received  dividends  thereon,  but  without  knowing  the  cheat 
that  had  been  practiced  upon  him, — it  was  held  that  the 
reception  of  the  dividends  created  no  estoppel  against  him 
from  denying  that  he  was  a  shareholder,  even  after  the  insol- 
vency of  the  company.^  But  it  must  be  noted  that  this  deci- 
sion is  opposed  to  the  principle  of  law,  already  considered,' 
that  the  right  of  a  shareholder  to  rescind  on  the  ground  of  fraud 
ceases  on  the  insolvency  of  the  company,  and  is  not  available 
as  against  its  creditors.  In  the  case  last  considered  it  was  also 
held  that  a  stockholder  in  a  national  bank  who  subscribes  and 
pays  for  certain  additional  shares  of  a  proposed  increase  of 
stock,  where  no  valid  increase  is  made,  is  not  estopped  from 
claiming  that  he  is  not  in  fact  a  stockholder  as  to  such  addi- 
tional shares,  by  the  fact  that  the  association  has  made  false 
representations  to  the  public  that  the  stock  has  been  increased.' 


purchaser  thereof  against  the  town,  '  AnUf  §  1877,  el  seg. 

the  remainder  of   the   bonds   being  *  Sanger  i;.  Upton,  91  TJ.  8.  66.  63. 

valid,    see     Illinois  &c,    R.   Co.   «.  *  Stephens  v.  Follett,  43  Fed.  Kep. 

Wade,  140  U.  S.  65.  842. 

^  Cormac  v.  Western  White  Bronze  *  Aniey  ^  1440. 

Co.,  77  Iowa,  32;  «.  c.  41  N.  W.  Rep.  •  Winters  «.  Armstrong,  57  Fed. 

480.  Rep.  608. 

2676 


DSVBNSBs  TO  ACTIONS.    [3  Thooop.  Corp.  §  8696. 

I  a088.  Tliat  the  Defendant  did  not  Become  a  Stockholder 
In  the  Reirular  Mode. — In  an  action  against  a  corporation 
and  some  of  its  stockholders,  seeking  to  charge  them  indi* 
vidually,  mere  irregularities  in  the  mode  of  becoming  stock- 
holders cannot  avail  such  individuals,  if  the  corporation  had 
waived  such  informalitieSi  and  recognised  them  as  legal  stock- 
holders.^ 

§  ded4.  That  Some  of  the  Kew  Stock  was  not  Taken.  — 

Where  tbe  directors  of  a  national  bank  pass  a  resolution  to 
increaee  its  stock,  giving  its  stockholders  the  right  to  take  the 
new  stock  to  an  amount  equal  to  that  then  held  by  them,  the 
fact  that  some  of  the  new  stock  is  not  taken  is  not  sufficient 
ground  for  a  particular  stockholder  to  repudiate  his  new  shares, 
taken  bj  him  as  a  shareholder,  so  as  to  escape  statutory  lia- 
bility to  creditors* 

§  3695.  That  Some  of  the  Stock  is  Owned  by  the  Corpora- 
tion Itself. —  When  part  of  the  stock  is  owned  by  the  bank 
itself,  the  individual  stockholders  are  not,  for  that  reason,  lia- 
ble to  any  further  extent  than  they  would  have  been  if  none 
of  the  stock  had  been  so  owned.' 

§  9096.  That  the  Full  Amoont  was  not  Snhscrihed. —  We 

have  already  had  occasion  to  consider  the  rule  that  if  the  full 
amount  agreed  to  be  raised  has  not  been  subscribed,  the  sub- 
scribers cannot  be  held  to  their  contracts,  because  a  man  can- 
not be  forced  into  a  venture  into  which  he  did  not  agree  to 
go.^  Therefore,  where  the  stock  subscription  fixes  the  amount 
of  the  capital  to  be  raised,  there  is  no  liability  on  the  part  of 
a  subscriber,  unless  such  amount  is  subscribed,  or  there  is  a 
waiver  by  him  of  that  part  of  the  agreement;*  and  the  rule  is 
the  same  where  the  amount  is  fixed  by  the  charter.*    But  it 

^  Holyoke  Bank  v.  Goodman  Paper  *  AnUf  i  1236,  et  %eq.;  $  1724,  elieq. 

Man.  Ck>.,  9  Gush.  (Mass.)  576.  *  Rockland  ^bc  Steamboat  Go.  v. 

*  Aspinwall  v.  Bntler,  133  U.  S.     Sewall,  78  Me.  167. 

<95.    See  anUt  f  2103.  *  Brand  v.  Lawrenceyille  Brandi 

*  Greaae    v.    Babcock,    10     Met.      B.  Go.,  77  6a.  606;  «.  e.  1  8.  E.  Rep. 
(MasB.)  525.  256. 
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has  been  held  that  where  the  subscriptions  are  made  upon  the 
condition  that  a  certain  amount  shall  be  subscribed,  and  that 
amount  is  nominally  subscribed,  but  really  not  subscribed, 
because  a  small  amount  of  the  subscriptions  are  made  by 
married  women,  and  are  hence  void,  those  subscribers  who 
became  such  subsequently  to  the  subscriptions  of  the  married 
women,  and  with  knowledge  of  their  subscriptions,  cannot  set 
up  a  failure  of  the  condition,  in  a  proceeding  in  equity  against 
them  by  the  creditors  of  the  company  to  compel  the  payment 
of  their  subscriptions  for  the  purpose  of  liquidating  the  debts 
of  the  company.* 

§  S697.  That  the  Subscription  was  Made  Prior  to  the 
Formation  of  the  Corporation.  —  On  principles  already 
stated,' it  will  be  no  defense*  that  the  subscription  was  made 
prior  to  the  formation  of  the  corporation,  and  was  hence  in 
the  nature  of  a  project  merely,  provided  the  corporation  was 
afterwards  organized,  and  the  subscription  was  accepted  by  it 
after  its  organization;*  though  a  contrary  theory  obtains  in 
some  of  the  courts.^  But  it  has  been  held  in  Canada  that  per- 
sons who  signed  a  subscription  for  shares  of  a  proposed  company 
not  yet  incorporated,  to  whom  no  shares  were  ever  allotted, 
and  who  were  not  named  in  the  letters-patent  of  the  company, 
are  not  chargeable  as  stockholders  in  winding-up  proceedings, 
although  their  names  were  entered  in  the  book  as  share- 
holders, and  notice  of  meetings  and  demands  for  payment  of 
calls  were  sent  to  them.* 

§  9608.  That  the  Defendant  Became  a  Stockholder  after 
the  Debt  was  Contracted.  —  It  is,  in  general,  no  defense  to 

^  Cornell's  Appeal,  114  Pa.  St.  153;  Ind.  876;  s.  c.  74  Am.  Dec.  218,  and 

«.  e.  6  Atl.  Rep.  258.  note.    But  see  Medler  v.  Albuquerqae 

»  AnU,  §  1170.  Hotel  Ac.  Co.  (N.  M.),  28  Pac.  Rep. 

*  Maiysyille  Electric  Light  Co.  v.  551. 
Johnson,  98  Cal.  538 ;  «.  c.  27  Am.  St.  *  Ante,  ^  1162. 

Rep.  215;  29  Pac.  Rep.  126;  Minne-  '  Re  London  Speaker  Printing  Co., 

apolis  &c.  Co.  V,  Davis,  40  Minn.  110;  16  Ont.  App.  508;  «.  c.  31  Am.  &  £ng. 

«.  c.  12  Am.  St.  Rep.  701,  and  note;  Corp.  Oas.  297. 
Anderson  v.  Newcastle  Ac.  R.  Co.,  12 
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an  action  by  creditors  to  enforce  the  ordinary  superadded 
statutory  liability  of  the  stockholders  that  the  defendants 
became  stockholders  after  the  liability  of  the  corporation  to 
such  creditors  was  incurred.^ 

§  3e99.  That  the  Defendant  was  a  Holder  of  Preferred 
Stock  Merely.  —  Whether  the  holder  of  preferred  stock  is 
liable  as  a  stockholder  must  depend  upon  an  inquiry,  already 
attempted,'  into  the  question  whether  what  was  called  pre- 
ferred stock  is  in  reality  corporate  stock  or  corporate  indebted- 
ness; and  this  must,  in  general,  depend  upon  the  scheme 
under  which  the  preferred  shares  are  issued.  The  general 
rule  no  doubt  is,  that  holders  of  preferred  stock  of  an  insol- 
vent corporation  are  subject  to  the  statutory  liability  equally 
with  the  common  stockholders.' 

§  37O0.  That  the  Shares  were  Held  by  the  Defendant  for 
Another.  —  The  rule  being  that  the  one  who  holds  the  legal 
title  is,  as  to  all  persons  save  the  equitable  owner,  the  share- 
holder,* it  is  no  defense  to  a  shareholder  when  proceeded 
against  by  or  on  behalf  of  a  creditor  of  the  corporation,  in  any 
form  of  proceeding,  that  he  held  the  shares  in  trust  for 
another.  It  has  been  so  held  under  a  statute  *  providing  that 
''a  person  in  whose  name  shares  of  stock  stand  on  the  books 
of  a  company  shall  be  deemed  the  owner  thereof  as  it  regards 
the  company.'**  But  the  rule  would  be  the  same  without  the 
aid  of  such  a  statute,  for  it  does  no  more  than  declare  the 
general  rule  of  the  law.  Therefore,  one  who  holds  shares  of 
stock  for  the  real  owner  for  the  purpose  of  protecting  it  against 
seizure  by  the  creditors  of  the  owner,  will  not  be  heard  to  say, 
in  case  the  corporation  becomes  insolvent  and  a  judgment 
creditor  of  the  corporation  proceeds  against  him  for  an  execu- 

1  Kailroad  Go.  v.  Smith,  48  Ohio  *  Railroad  Go.  v.  Smith,  48  Ohio 

St  219;  8.  c.  31  N.  E.  Bep.  743.    As     St.  219;  «.  c.  31  N.  £.  Rep.  743. 
to  present  and  pcut  stockholders,  see  *  AnUy  ^  3193. 

ante,  ^  3169,  el  uq.  '  Va.  Gode  of  1860,  ch.  57,  §  25. 

*  AnU,  §  2236,  ti  seq. 

•  Hawkins  v.  Glenn,  131  U.  S.  319,  335. 
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tion  under  a  statute,  that  he  is  uot  the  real  owner  of  the  stocky 
—  especially  where  he  has  voluntarily  placed  himself  on  the 
books  of  the  corporation  as  its  owner.^  On  the  other  hand, 
where  a  man  subscribes  for  shares  in  the  names  of  persons 
incapable  of  contracting,  as,  for  instance,  in  the  names  of  his 
infant  children,  the  law  will  not  allow  him  thereby  to  escape 
liability;  it  will  look  behind  the  record  and  charge  the  real 
owner.' 

§  8701.  That  the  Shares  were  Held  for  the  Corporation 
Itself. — Whether  this  will  be  a  defense  on  the  part  of  the 
shareholder  must  depend  upon  conclusions  touching  the 
power  of  the  corporation  to  deal  with  its  own  shares,  which 
have  already  been  considered.'  If  the  vicious  doctrine  pre- 
vails in  the  particular  forum  that  a  corporation  can  be  the 
general  owner  of  its  own  shares,  just  as  a  man  can  be  the 
owner  of  his  own  promissory  note,  and  if  the  corporation  sees 
fit  to  own,  so  to  speak,  its  own  shares,  by  having  them  vested 
in  a  trustee  for  its  own  use, — then  it  is  difficult  to  say  how 
such  a  court  would  answer  this  question;  because  a  court  that 
can  fall  into  the  aberration  of  holding  that  a  man  can  be  the 
owner  of  his  own  debt,can  fall  into  any  other  species  of  judi- 
cial aberration.  Again,  if  the^  corporation  becomes  tempora- 
rily the  owner  of  its  own  shares,  by  reason  of  having  taken 
them  as  a  security  for  a  debt,  or  by  reason  of  having  forfeited 
them  from  a  defaulting  shareholder,  and,  for  the  purpose  of 
holding  them  temporarily,  until  they  can  be  again  disposed 
of,  has  them  placed  in  the  name  of  a  trustee  for  its  use, 
whether  such  trustee  will,  in  the  absence  of  statute,  be  exon- 
erated from  liability  as  a  stockholder,  must  depend  upon  tlie 
application  of  various  principles  already  considered, — one  of 
which  is,  whether, the  transaction  being  lawful  and  blameless, 
the  shareholder  ought  not  to  carry  out  the  real  intent  of  the 


*  Enkine  v.  Loewenstein,  82  Mo.  *  Roman  v.  Fry,  5  J.  J.  Marah. 

801,  806;  affirming  «.  c.  11  Mo.  App.     (Ky.)  634;  Oastleman  v.  Holmes,  4 
696.  J.  J.  Marsh.  (Ky.)  1 ;  arUe,  §  8202. 

*  ArUe,  i  2054,  et  seq. 
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partieBpOven  as  against  creditors,  there  being  no  circumstances 
'  of  estoppel.    Again,  in  sucL  a  case  it  is  necessary  to  consider 
whether  there  is  a  statute^  such  as  exists  in  some  of  the  States, 
exonerating  from  personal  liability  those  who  hold  shares  as 
trustees,  and  substituting  the  liability  of  the  trust  estate  in- 
stead.    The  danger  of  holding  stock  for  the  corporation  in 
this  way,  where  there  is  no  such  statute,  lies  in  the  fact  that, 
as  against  the  public,  the  stockholder  will  be  held  to  the  lia- 
bility which  he  has  ostensibly  assumed.     This  is  illustrated 
by  a  case  in  Pennsylvania,where  a  statute  provided  that  stock- 
holders should  be  individually  liable  for  the  corporate  debts 
to  the  amount  remaining  unpaid  on  their  shares  of  stock. 
The  company's  certificate  showed  unpaid  stock  to  a  consider- 
able amounti  and  there  was  no  evidence  that  such  amount 
had  eyer  been  paid.     In  an  action  against  stockholders  to 
recover  a  debt  to  the  amount  unpaid  on  the  stock,  it  was  held 
that  it  was  no  defense  that  the  stockholders  had  paid  for  the 
shares  held  by  them,  and  that  the  unpaid  balance  had  been 
subscribed  for  by  them  as  agents  of  the  corporation,  which  it 
was  to  hold  and  sell  at  pleasure  for  its  benefit.    The  cirtificate, 
which  showed  that  the  original  stock  had  been  subscribed  by 
and  for  the   stockholdersi  was  conclusive  as  between  them 
and  the  public,  and  could  not  be  contradicted  by  the  undis- 
closed arrangements  between  the  stockholders  and  the  corpo- 
ration.* 

§  8702.  That  the  Defendant  Held  the  Shares  as  Pledgee 
of  the  Corporation.  —  This  subject  has  already  been  con- 
sidered,' and  it  has  been  seen  that  in  the  view  of  some  courts 
it  is  competent  for  a  corporation  to  pledge  its  unissued  shares 
for  its  own  debt,  under  a  contract  which  vests  the  pledgee 
with  the  rights  of  a  shareholder,  so  that  he  can  vote  at  its 
meetings  in  respect  of  its  shares  and  be  a  director,  and,  as 
was  done  in  one  case,  actually  control  its  business  operations, 

1  Allibone  v.  Hager,  46  Pa.  St.  4S,  6S. 
*  Ante,  §  2051,  et  aeq. 
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without  being  liable  as  a  shareholder,  in  the  absence  of  an 
actual  estoppel  operating  in  favor  of  the  particular  creditor.' 


§  3703.  That   the  Stockholder  is  a  Sovereiffn    State.  —  A 

sovereign  State  cannot  be  sued  without  its  own  consent,  and 
then  only  in  the  particular  mode  and  in  the  particular  forum 
nominated  by  itself.  The  States  of  the  American  Union  are 
sovereign  States  in  respect  of  this  immunity.  If,  therefore, 
a  State  has  subscribed  for  stock  in  a  corporation,  and  has 
not  made  payment,  an  action  to  compel  payment  does  not  lie 
against  it,  without  its  consent.*  If,  however,  one  of  these 
States  has,  by  its  consent,  rendered  itself  liable  to  a  private 
action,  —  and  this  is  purely  a  question  of  local  law,  to  be 
determined  by  an  inspection  of  its  constitution  and  stat- 
utes, -=-  and  if  it  has  become  a  stockholder  in  a  private  cor- 
poration, it  has  subjected  itself  to  the  same  liabilities  which, 
under  the  foregoing  rules,  attach  to  any  private  stockholders.* 
This  rule  was  applied  where  the  State  of  Arkansas  created 
a  bank  called  the  State  Bank  of  Arkansas,  and  owned  all  of 
its  capital,  —  that  is,  was  the  sole  stockholder  therein.  The 
bank  became  insolvent,  and  afterwards  the  Legislature,  by 
various  acts,  withdrew,  from  time  to  time,  portions  of  it« 
specie  and  assets,  and  applied  them  to  the  uses  of  the  State. 
It  was  held  by  the  Supreme  Court  of  the  United  States  — 
reversing  the  Supreme  Court  of  Arkansas  —  that  the  State 
occupied  toward  the  creditors  of  the  bank,  of  whom  the  com- 
plainant was  one,  the  same  relation  as  though  it  had  been  a 
private  stockholder;  that  the  acts  of  its  Legislature  in  ques- 
tion impaired  the  obligation  of  the  contract  subsisting 
between  the  bank  and  the  complainant,  and  were  hence  void/ 

• 

^  Burgess  v.  Seligman,  107  XJ.  S.  Ohio,   273;    Bresler    v.    Butler,   60 

20;  Union  Savings  Asso.  v.  Seligman,  Mich.  40;  «.  c.  26  K.  W.  Rep.  825. 
92  Mo.  635;  «.  c.  1  Am.  St.  Rep.  776;  *  Ourran  v,  Stete,  15  How.  (IT.  8.) 

13S.  W.  Rep.  630;  reversing  <.  c.  11  804.      See    Robinson    9.    Bank    of 

Mo.  App.  142,  and  overruling  Gris-  Barien,  18  Ga.  65,  109. 
wold  v.  Seligman,  72  Mo.  110.  *  Ihid.    See,  to  the  contrary,  Rob- 

'  Miers   v,  Zanesville  Ac.  Co.,  11  inson  v.  Bank  of  Darien,  18  Ga.  65. 
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§  3704.  That  the  Officers  are  Idable  before  Stockholders.  — 

A  statute  of  Massachusetts  proyided  as  follows:    '^Upon  any  execa- 
tion  issued  on  any  judgment  recovered  against  any  corporation,  the 
stockholders  whereof  are  liable  for  its  debts,  or  any  part  thereof,  in 
which  a  demand  has  been  made  pursuant  to  law,  and  the  said  exe- 
cution is  not  satisfied,  the  person  or  property  of  any  officer  of  the 
said  corporation  at  the  time  when  the  cause  of  action  accrued,  or 
when  the  said  judgment  was  rendered,  maybe  taken;  and  if  no 
property  of  such  officer  can  be  found  to  satisfy  the  said  execution, 
then   the  person   or  property  of  any  stockholder   may  be  taken 
thereon."  ^    This  statute  limited  the  recourse  of  the  creditor  against 
the  general  stockholders  to  the  contingency  that  the  officer  could 
find  neither  property  of  the  corporation  nor  of  any  of  its  officers, 
on  which  to  levy.     When  a  sheriiff  levied  an  execution  against  the 
corporation,  or  the  property  of  a  stockholder,  while  there  were  two 
officers  who  had  been  proceeded  against,  he  was  held  liable  in  an 
action  of  tort.'     But  a  stockholder,  summoned  in  an  action  by  ^ 
creditor  against  the  corporation,  could  not  defend  the  action  as  to 
himself,  by  showing  that  there  were  officers  of  the  corporation  hav- 
ing sufficient  property  to  pay  the  claim;  since  the  officers  might,  by 
conveying  away  their   property,  evade  liability  before  execution 
issued,  in  which  case  the  general  stockholder  would  become  liable 
to  execution.* 

§  3705.  That  One  of  the  Members  of  the  Company  has 
Died,  It  betngr  Unincorporated.  —  If,  by  the  articles  of  a  trading 
association, it  is  apparent  that  it  was  designed  to  consist  of 
many  members,  who  might,  from  time  to  time,  cease  to  be 
interested  in  the  company  by  voluntary  withdrawal  or  death, 
and  that  the  same  business  should  be  continued  by  those  who 
remain,  and  by  such  as  might  be  added  to  their  number, 
under  the  terms  of  the  articles,  the  death  of  one  of  them 
does  not  relieve  others  from  liability  to  contribute  for  debts 
subsequently  contracted  without  their  consent  or  knowledge.^ 

*  Stat  Mass.  1851,  ch.  816, 5 8;  Gen.  •  Brayton  v.  New  England  Ooal 
Stot.  1860,  ch.  60,  ^  84.  Mining  Co.,  11  Gray  (Mass.),  498. 

*  Denny  v.  Richardson,  4  Gray  *  Tyrrell  v.  Washburn,  6  Allen 
(KasB.),  274.  (Mass.),  466. 
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§  3706.  That  the  Stockholder  had  a  Bigrht  of  Renewal.  — It 

baB  been  beld,  under  a  bank  obarter,  that  notes  given  by  a  stock- 
holder to  represent  a  stock  loan,  identified  bj  authentic  act  with  the 
original  stock  mortgage,  are  fullj  secured  by  the  stock  mortgage, 
which  is  binding  as  a  loan  mortgage,  even  on  third  parties,  without 
an  inscription  of  the  new  act  in  the  proper  office.  The  failure, 
neglect,  or  refusal  of  a  stockholder  of  that  bank  to  pay  the  stipu- 
lated installment  and  interest  on  his  loan  when  due,  operates  itself 
as  a  forfeiture  of  his  right  to  renets  his  stock  loan  note,  which  then 
becomes  due  and  exigible,  according  to  law,  in  capital  and  interest 
of  ten  per  cent.^ 

§  3707.  That  the  Stockholder  was  Induced  to  Subscribe 
by  Fraud. —  This  subject  has  been  traced  in  a  former  chap- 
ter,* with  the  conclusion  that  where  the  corporation  has  ceased  to 
be  a  going  concern, and  the  proceeding  against  the  stockholder 
is  by  one  who  represents  creditors,  and  who  consequently 
stands  in  a  higher  right  than  that  of  a  mere  representative  of 
the  corporation,  this  defense  is  unavailing  to  the  stockholder; 
and  it  has  been  so  held  where  the  proceeding  was'  by  an 
assignee  in  bankruptcy,'  and  also  where  it  was  by  a  receiver,* 
or  trustee  representing  the  creditors.^  The  distinction  which 
exists  between  the  case  where  the  shareholder  proceeds  season- 
ably in  equity  for  a  rescission  of  his  contract  of  subscription, 
and  the  case  where  he  delays  and  takes  his  chances  until  the 
corporation  has  become  insolvent  and  the  rights  of  its  cred- 
itors have  supervened,  is  illustrated  by  a  modern  case, where, 
in  an  action  for  a  rescission  seasonably  brought,  it  was  held 
that  the  representation  by  a  promoter  of  a  corporation,  made  to 
the  subscriber  as  an  inducement  to  his  subscription  to  its 
capital  stock,  that  a  person  named,  of  wide  reputation  for  his 
sagacity  in  business  affairs,  had  agreed  to  subscribe  for  a 


^  Mitchell  V.  Logan,  34  La.  Ann.99S.  •  Howard  v.  Glenn,  85  Ga.  238; 

«  AnU,  i  1360,  et  seq.  s.  c.  21  Am.  St.  Rep.  166  •  11  S.  E. 

•  Michenerv.Pay8on,13Nat.Bank.  Rep.  610.    See,  especially,  the  deci- 
Reg.  49.    See,  especially,  ante,  i  1440.  sionof  the  House  of  Lords  in  Tennent 

*  Ruggles  V.  Brock,  6  Hun  (N.  Y.),  v.  Glasgow  Bank,  4  App.  Gas.  616. 
164. 
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large  amount  of  the  same  stock,  without  disclosing  the  fact 
that  the  stock  was  ^tt^ento  such  person  as  a  gratuity  for  tho 
use  of  his  name,  is  such  a  fraud  as  will  entitle  the  plaintiff 
to  a  rescission.^  Outside  of  the  question  of  fraud,  secret  rep- 
resentations of  the  agent  or  promoter  procuring  the  subscrip- 
tion are  not  admissible  to  vary  its  terms  where  it  is  taken  in 
writing,  and  consequently  form  no  defense  by  the  shareholder 
to  an  action  against  creditors.' 


AJEITICI.B   IV.    Dbfbnsbs   Affectino   thb   Discha&gb   and 

BlXBASB   OF  THB    ShABBHOLDBB. 


Sxcnoir 

8711.  That  the  defendant  haa  paid  Lis 

subscription  in  fnU. 

8712.  That  such  payment  was  made  in 

property,  services,  etc. 
S718.  That  the   defendant  has  dis- 
charged his  liability  by  pay- 
ment to  other  creditors. 

8714.  Further  of  this  snbjeet. 

8715.  That  the  defendant  porchased 

the  shares  in  good  faith,  be- 
lieving them  to  have  been 
fully  paid  up. 

8716i.  Burden  of  showing  non-pay- 
ment. 

8717.  Manner  of  proving  payment. 

8718. ''That  the  defendant  was  released 
from  his  obligation  by  the  cor- 
poration. 


SscnoN 

Sn9.  That  the  personal  liability  of 
the  stockholders  has  been 
waived  or  released  by  con- 
tract. 

8720.  Interpretation  of  such  contracts 

of  waiver. 

8721.  That  the  defendant's  liability 

was  divested  by  transfer. 

8722.  That  the  defendant  has  been 

discharged  in  bankruptcy. 

8728.  Whether  assignee  in  bank- 
ruptcy can  be  made  a  con- 
tributory. 

8724.  Assignee  not  bound  to  indem- 
nify bankrupt  against  calls. 

3725.  That  the  defendants  are  enti«- 
tied  to  be  discharged  as  sure- 
ties. 


§  3711.  That  the  Defendant  has  Paid  his  Subscription  in 
Full. — This  subject  is  extensively  considered  elsewhere.'  In 
whatever  form  of  proceeding  against  the  stockholder  by  a 
creditor  of  the  corporation,  it  is  a  sufficient  defense  that  by 
the  articles  of  incorporation — assuming  that  this  clause  in 
them  is  warranted  by  the  governing  statute — the  stockhold- 
ers are  not  individually  liable  beyond  the  amount  of  unpaid 
stock  subscribed  for  by  them,  and  that  defendant's  subscrip- 

*  Coles  V.  Kennedy,  81  Iowa,  860;  *  Payson  v.  Withers,  6  Biss.  (U.  8.> 

I.  e.  25  Am.  St.  Rep.  503;  46  N.  W.      269;  antSj  ^  1395. 
Rep.  1088 ;  9  Rail.  &  Corp.  L.  J.  14.  *  AnU,  §  1562,  et  seq, 
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tion  has  been  fully  paid.*  And  so  in  any  case  where  the 
amount  which  the  law  requires  the  stockholder  to  pay,  whether 
it  be  the  unpaid  purchase  price  of  his  shares  or  a  superadded 
individual  liability,  has  been  exhausted  by  valid  payments, 
whether  to  the  corporation  or  to  its  representative,  or  to  a 
creditor  or  creditors, —  he  cannot  be  compelled  to  pay  more. 
Moreover,  in  cases  where  the  creditor  proceeds  by  garnish- 
ment, and  where  the  liability  of  the  stockholder  consequently 
depends  upon  a  call,  it  will  on  principle,  and  on  one  holding 
(afterwards  overruled  in  the  jurisdiction  where  it  was  pro- 
nounced)/ be  a  good  defense  that  the  stockholder  has  paid  up 
all  the  calls  that  have  been  made.'  And  where  the  shares 
have  been  paid  for,  either  in  money  or  in  property,  there  is 
no  principle  of  law  which  will  prevent  the  shareholder  from 
returning  or  donating  them  to  the  corporation,  and  which 
will  prevent  the  corporation  from  reissuing  them,  either  by 
selling  them  at  a  reduced  price,^  or  issuing  them  as  a  bonus 
to  subscribers  to  its  bonds;*  and  the  original  shareholder  will 
not  in  such  a  case  become  personally  liable  in  respect  of  the 
shares, on  the  ground  that  they  were  issued  in  violation  of  a 
constitutional  provision  prohibiting  corporations  from  issuing 
their  shares  except  for  payment  in  money,  or  in  property  at  a 
reasonable  value.*  Although  the  doctrine  has  gained  footing, 
as  already  seen,^  that  a  corporation,  after  it  becomes  organized, 
can  sell  its  unissued  shares  at  any  price  which  it  can  get,  and 
that,  in  the  absence  of  circumstances  of  estoppel,  the  pur- 
chaser will  not  be  liable  for  the  difference  between  what  he 
actually  gave  for  them  and  their  real  value,  —  yet  more 
recently  the  doctrine  has  been  reaffirmed  that  the  trust  aris- 
ing in  favor  of  creditors  by  subscriptions  to  the  stock  of  a  cor- 
poration cannot  be  defeated  by  a  simulated  payment  of  such 
subscriptions,  or  by  any  device  short  of  an  actual  payment  in 

*  Spense  v.  Iowa  <tc.  Oonstruction  *  Memphis  &c.  R.  Co.  v.  Dow,  120 
Co.,  36  Iowa,  407 ;  Toner  v.  Fulkerson,      U.  S.  287,  299. 

125  Ind.  224;  «.  c.  25  N.  E.  Rep.  218.  *  Davis    v.   Montgomery   Furnace 

'  ArUe,  §  3454.  &c,  Co.  (Ala.),  8  South.  Rep.  496. 

•  Bingham  «.  Rushing,  5  Ala.  403.  •  Ibid, 

^  AnU^  k  1665,  et  seq, 
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good  faith.'     Upon  this  principle  it  has  been  held  that  a  sub- 
scriber cannot,  as  against  creditors,  discharge  his  liability  for 
his  subscription  by  substituting  shares  paid  up  by  another  sub- 
scriber.*    But  where  a  subscriber  for  shares    in  the  capital 
stock  of  a  railroad  company  refused  to  pay  the  assessments  on 
the  shares,  and  the  company,  instead  of  declaring  them  for- 
feited, procured  subscriptions  from  other  persons  to  the  full 
amount  of  the  capital  stock,  it  was  held  that  the  company 
could  not  sell  the  shares  and  sue  the  subscriber  for  the  differ- 
ence between  the  assessment  and  the  sum  for  which  the  shares 
were  sold,  under  the  Massachusetts  Statutes,  chapter  63,  sec- 
tion 9.'     As  value  is  largely  a  matter  of  optnion,  and  regularly 
proved  by  the  opinions  of  witnesses,*  there  is  possibly  not  so 
much  difference  between  these  two  supposed  theories  as  might 
seem  at  first  blush.     At  all  events,  there  seems  to  be  a  tend- 
ency to  concur  in  the  view  that  where  stock  has  been  issued 
to  a  stockholder,  and  settled  for  by  him  under  an  arrange- 
ment'made  in  good  faith  with  the  company,  it  is  not  in  the 
power  of  a  creditor,  in  all  cases  and  as  a  matter  of  right,  to 
disturb  the  arrangement  so  made,  on  the  ground  that,  in  the 
light  of  subsequent  events,  it  was  a  disadvantageous  one,  and 
especially  where  such  creditor  knew  of  the  transaction  at  the 
time  and  acquiesced  in  it.* 

§  3712.  That  Such  Pajrment  was  Made  in  Property,  Serv- 
ices, etc. —  What  payment  for  shares  in  specific  property, 
services,  or  commodities  other  than  money,  which  the  corpo- 
ration is  entitled  to  receive,  will  discharge  the  shareholder, 
has  been  the  subject  of  consideration  in  a  former  title.*  We 
have  had  occasion  in  that  discussion  to  note  two  theories 
upon  this  subject,  one  of  which  may  be  called  "true  value 

*  Camden  v.  Stuart,  144  XT.  S.  104.  •  Ooit  v.  Gold  Amalgamating  Co., 
'  Marshall  Foundry  Co.  v.  Killian,      14  Fed.  Rep.  12;  «.  c«  affirmed,  119 

W  N.  C.  601 ;  «.  c.  6  Am.  St.  Rep.  589 ;  U.    S.    343 ;    Davis   v.    Montgomery 

6  S.  E.  Rep.  SO.  Furnace  &c.  Co.  (Ala.),  8  South.  Rep. 

»  Athol  <fec.  R.  Co.  V.  Prescott,  110  496;  Memphis  &c.  R.  Co.  v.  Dow,  120 

Mass.  213.  U.  S.  287,  299. 

*  1  Thomp.  Trials,  $  380.  *  AnU,  §  1604,  et  hq. 
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theory,"*  and  the  other  "the  good  faith  theory."*  Under  the 
former  theory,  shares  of  stock  issued  by  a  corporation  to  its 
stockholders,  in  exchange  for  property  of  less  value  than  the 
par  value  of  the  stock,  are  chargeable  by  the  corporation's 
creditors  with  the  difference  between  the  value  of  the  property 
taken  and  the  par  value  of  the  stock,  regardless  of  the  ques- 
tion of  actual  fraud.'  Under  this  theory  the  motive  of  the 
coadventurers  is  not  considered,  but  the  law  annexes  the 
conclusion  of  fraud  where  property  or  services  were  received 
for  the  shares  at  a  clearly  inadequate  valuation.  It  has  been 
reasoned  that  the  issue  of  the  shares  of  a  corporation  for  a 
wholly  inadequate  consideration  is  as  much  a  fraud  upon  its 
creditors  as  though  the  corporation  had  disposed  of  any  other 
debt  due  it  for  a  wholly  inadequate  consideration;  and  that 
such  a  fraudulent  holder  of  stock  is  liable  to  the  creditors  for 
its  par  value,  less  what  he  has  paid  for  it  to  the  corporation.* 
The  other  theory,  so  destructive  of  the  rights  of  creditors,  is, 
that  whatever  the  coadventurers,  in  good  faithj  agree  to  be 
the  true  valuation  of  the  property  received  for  the  shares,  is 
such  valuation.*  Under  either  of  these  theories,  in  an  action 
against  a  stockholder  of  an  insolvent  corporation  to  compel 
them  to  contribute  to  the  payment  of  its  debts,  it  is  only 
necessary,  in  order  to  make  out  a  prima  facie  case,  to  estab- 
lish that  they  have  not  in  good  faith  paid  the  par  value  for  the 
stock  of  the  corporation.* 

§  3713.  That  the  Defendant  has  Dischargred  his  IJahillty 
by  Pasrment  to  Other  Creditors.  —  We  have  already  seen  that 
the  liability  of  a  stockholder,  though  sometimes  joint  and 


»  ArOe,  k  1616. 

*  AnU,  §  1618. 

*  Farmers'  Bank  v,  Gallaher,  43 
Mo.  App.  482;  Gogebic  Investment 
Oo.  t;.  Iron  Chief  Min.  Co.,  78  Wis. 
427 ;  «.  e.  23  Am.  St.  Bep.  417. 

*  Ibid. 

*  Colt  V.  Gold  Amal^ramating  Co., 
119  U.  8.  343;  affirming  t.  c.  14  Fed. 
Bep.  12.    Bee,  also,  Holly  Man.  Co. 
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Rep.  879, 

*  Gogebic  Investment  Co.  v.  Iron 
Chief  Min.  Co.,  78  Wis.  427;  «.  c.  2S 
Am.  St.  Rep.  417.  In  addition  to 
what  has  already  been  said  {anle, 
§^  1648,  1649 )  about  the  payment  of 
shares  in  nevotpaper  puffing  and  ctdrev 
tmng,  see  Andres's  case,  8  Ch.  Div. 
126;  47  L.  J.  Oh.  679;  38  U  T  (n.  s.) 
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several,  like  that  of  a  partner,^  is,  in  general,  several,  and  noi 
Joint*    And,  although  in  most  of  the  statutes,  and  in  the 
loose  language  of  the  judicial  decisions,  the  limited  statutory 
liahility  of  the  stockholder  is  said  to  he  joint  and  several,  yet 
it  is  clear  that  this  means  that  the  liahility  is  joint  only  in  the 
eeiise  that  several  may  be  proceeded  against  at  once,  and  that 
if  any  one  is,  in  any  event,  compelled  to  pay  more  than  his 
ehare,  he  may  have  contribution  from  the  others.     Accurately 
speaking,  this  liability  is  several,  whether  it  consists  of  unpaid 
installments  due  upon  stock  held,  or  whether  it  be  the  super- 
added liability  created  by  statute.     In  either  case,  the  amount 
for  which  each  stockholder  is  liable  depends  upon  the  amount 
of  stock  held  by  him;  and  although,  for  convenience  of  litiga- 
tion, all  or  many  are  joined  in  one  proceeding,  the  liability  of 
each  is  separately  ascertained,  and  a  several  judgment  or  decree 
is  rendered  against  each.     Each  stockholder,  then,  unless  his 
position  is  that  of  a  mere  partner  under  some  exceptional 
statute  or  charter,  is  liable  to  pay,  towards  liquidating  the 
debts  of  the  company,  a  given  amount,  and  no  more.     If  he 
has  paid  this  amount,  either  to  the  corporation,  where  it  con- 
sists of  the  balance  due  on  his  share  subscription,*  or  to  a 
creditor  or  creditors  entitled  to  call  upon  him  to  make  such 
payment,  whether  it  consist  of  such  unpaid  balance  or  of  a 
superadded  statutory  individual  liability,  —  his  liability  is  at 
an  end,  and  he  may  successfully  plead    such    payment  when 
proceeded  against  by  any  other  shareholder.^     But  he  must 
be  careful  not  to  make  payment  to  one  creditor  where  another 
has  a  prior  right  to,  or  lien  upon,  the  sum  which  he  is  liable 


266 ;   26  Week.  Rep.  567 ;  Spargers  *  Garrison  v.  Howe,  17  N.  Y.  458 ; 

case,  L.  IL  8  Gh.  407;  White's  case,  Grose  v.  Hilt,  36  Me.  22  (case  gov- 

10  Oh.  Div.  720;  and  12  Oh.  Div.  611;  erned  by  statute) ;  Jones  v.  Wiltber- 

Mudford's  Claim,  14  Oh.  Div.  684.  ger,  42  Ga.  575 ;  Tallmadge  v.  Fishkill 

^  Antef  f  8080.  Iron  Co.,  4  Barb.  382;  Robinson  v. 

*  Ante,  $  3086,  et  seq.  Bank  of  Darien,  18  Ga.  65,  109;  Hall 

*  Yeeder  v.  Mudgett,  95  N.  Y.  295;  v.  Boyd,  52  Ga.  456;  Lane  v.  Harris, 
Sutherland  n.  Olcott,  29  Hun  (N.  Y.),  16  Ga.  217 ;  Sackett's  Harbor  Bank  v. 
161 ;  Wellington  v.  Oontinental  Oonst.  Blake,  3  Rich.  Kq.  225.  6o,  by  stat- 
ic. Co,  52  Hun  (N.  Y.),  408;  «.  e.  24  ute  in  California:  Larrabee  «.  Bald- 
N.  Y.  St.  Rep.  678;  5  N.  Y.  Supp.  587.  win,  35  Cal.  155. 
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to  pay.  Such  a  payment  will  be  deemed  to  have  been  made 
in  his  own  wrong,  and  he  will  be  compelled,  notwithstanding 
it,  to  make  payment  to  the  creditor  having  the  prior  right.^ 

§  3714.  Further  of  This  Suldeot.  —  As  the  creditor  who 
first  proceeds  against  an  individual  stockholder  does  not,  by 
merely  bringing  his  action,  impotrnd,  so  to  speak,  enough  of 
what  is  due  by  the  stockholder  to  satisfy  his  demand,  nor  get 
any  lien  on  the  same,*  —  it  will  be  a  good  defense  that  after 
the  8uit  was  brought^  the  defendant  had  paid  the  full  amount  of 
his  liability  to  another  creditor  of  the  corporation;'  and  what 
he  has  been  compelled  to  pay  to  other  creditors,under  judg- 
ments obtained  against  him,  may  be  shown  in  reduction  of  the 
amount  which  he  may  be  compelled  to  pay  in  a  particular 
case.^  So,  it  has  been  held,  in  an  action  brought  against  a 
stockholder, who  is  bound  for  the  ultimate  redemption  of  the 
bills  issued  by  a  bank  **  in  proportion  to  the  amount  of  shares 
and  the  value  thereof  that  each  individual  or  company  may 
hold  in  said  bank,''  where  the  record  does  not  show  that  other 
bills  of  the  bank  are  due  and  unpaid,  nor  that  there  has  been 
any  recovery  against  such  stockholder  upon  bills  of  the  bank, 
that  the  plaintiff  is  entitled  to  recover  his  whole  claim,  if  it 
does  not  exceed  the  par  value  of  stock  the  defendant  owns; 
and  that  such  payment  may  be  pleaded  in  bar  of  subsequent 
actions.*  But  this  defense  was  held  unavailing  where  the 
stockholders  had  joined  together  and  raised  a  sum,  by  way  of 
donation^  so  to  speak,  to  the  corporation,  to  be  used  in  liquidate 
ing  its  debts,  and  the  defendant  stockholder  had,  in  this  way, 
paid  an  amount  equal  to  his  superadded  statutory  liability, — 
the  question  turning  upon  the  intention  of  the  parties.*  Nor 
did  the  payment  of  a  special  tax  imposed  in  aid  of  the  corpo- 
ration, the  holders  of  the  tax  receipts  to  become  stockholders 
in  the  company  for  the  amount  thereof,  release  the  stock- 

^  Po9iy  $  8SS8,  et  wq.  Toung   v.  Brice,  18  K.  T.  St.  Rep. 

•  Poity  *  8840.  945;  «.  c.  8  N.  Y.  Supp.  123. 

•  Richards  v.  Brice,  22  N.  Y.  St.  *  Garling  v.  Baechtel,  41  Md.  305. 
Rep.  289 ;  «•  e.  8  N.  Y.  Supp.  941 ;  *  Lane  v.  Harris,  16  Ga.  217. 

•  Fowler  v.  Robinson,  31  Me.  189. 
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holders  from  the  obligations  contracted  by  them  under  the 
charter^  Nor,  under  a  statute  of  Maine,  could  any  payment 
of  a  debt  of  a  corporation  by  a  stockholder  avail  him,  in  a 
suit  against  him  by  a  creditor,  if  made  before  the  date  of  the 
certificate  of  the  officer,  on  the  execution  against  the  corpo- 
ration>  that  lie  could  not  find  property  of  the  corporation 
whereon  to  levy.* 

§  8715.  That   the    Defendant    Purchased   the  Shares   in 
CkM>d  Faith  Bellevingr  Them  to  have  heen  Fully  Paid  up.  — 

Under  principles  already  considered,*  where  the  object  of  the 
suit  is  merely  to  subject  what  is  alleged  to  be  unpaid  in 
respect  of  the  shares  held  by  the  defendant,  it  will  be  a  good 
defense  on  his  part  that  the  shares  were  issued  by  the  corpo- 
ration  as  paid  up,  and  that  he  purchased  them  in  the  ordinary 
eourse  of  business,in  good  faith,  for  a  valuable  consideration, 
believing  them  to  have  been  actually  paid  up.^ 

S  871^  Burden  of  Showing:  Non-payment.  —  In  any  action 
by  a  creditor  to  charge  a  stockholder  with  liability  for  the 
debts  of  the  corporation,  the  burden  of  proving  non-pay- 
ment of  the  shares  of  the  defendant  is  on  the  creditor^  unless 
on  the  pleadings  the  non-payment  is  admitted  and  sought  to 
be  avoided.*  Thus,  if  it  appears  that  the  shares  were  paid  for 
in  property  conveyed  by  the  stockholder  to  the  corporation, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  property  was  conveyed  at  an  adequate  valu- 
ation,*— and  this,  of  course,  casts  the  burden  of  impeaching 
the  transaction  upon  the  creditor.     So,  where  the  shares  were 


^  New  Orleans  &c.  B.  Oo.  v.  Lea, 
12  La.  Ann.  388. 

*Groeev.  Hilt,  86Me.  22. 

*  AfOe,  §  1680,  et  uq. 

*  Burkinshaw  v.  NicoUs,  8  App. 
Caa.  1004;  ••  e.  26V^eek.  Rep.  819; 
39  L.  T.  (M.  B.)  808;  affirming  «.  c. 
7  L. E.  Ch.  Div.  683;  47  L,  J.  Oh. 416; 
28  Week.  Bep.  834. 

*  This  is  the  rule  in  actions  in  New 
Vork  to  enforce  the  statutory  liability 


on  the  ground  that  he  has  not  paid  in 
full  for  his  shares.  Wellington  v. 
Oontinental  Oonat.  Ac.  Oo.,  62  Hun 
(N.  Y.),  408;  «.  c.  24  N.  Y.  St.  Rep. 
678;  6  N.  Y.  Supp.  687.  But  see 
aviUf  f  1950,  for  the  contrary  rule 
where  the  corporation  is  suing  for 
assessments. 

*  Davis  If.   Montgomery   Furnace 
&c.  Oo.  (Ala.),  8  South.  Rep.  496. 
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issued  by  the  corporation  as  p^d-up  shares^  and  it  is  sought 
to  charge  a  purchaser  of  them  on  the  ground  that  when  he 
purchased  them  he  had  notice  that  they  were  not  paid  up,  the 
creditor  or  his  representative  will  sustain  the  burden  of  pric- 
ing that  the  purcJiaser  had  notice  that  they  were  not  paid  up.^ 

§  3717.  Manner  of  Provingr  Pasrment. — In  a  suit  to  charge 
a  shareholder  in  a  banking  corporation  with  his  proportion 
of  itsdebts^  where  he  pleads  that  he  has  paid  such  proportion 
to  other  depositors  than  the  plaintiff,  he  may  prove  such  pay- 
ment by  producing  the  original  eyidences  of  deposit  which 
he  has  thus  taken  up;  or  he  may  do  it  by  producing  a  certifi- 
cate of  the  assignee  of  the  bank  of  the  fact  of  the  indebted- 
ness, together  with  the  oath  of  the  assignee  that  he  hae  sifr- 
rendered  to  such  assignee  such  evidences  of  deposit,  witb  the 
receipts  thereon  given  to  the  defendant  by  the  holders  of  them.^ 

§  3718.  That  the  Defendant  was  Released  from  his  Obli- 
gation by  the  Corporation.  —  Defenses  of  this  kind  are  gen- 
erally futile,  except  in  the  cases  of  a  horM,  fide  compromise 
between  the  corporation  and  the  shareholder  of  a  disputed 
claim'  the  doctrine  being  that  the  capital  stock  of  a  corpora- 
tion, and  especially  its  unpaid  subscriptions,  is  a  trust  fund  for 
the  benefit  of  its  general  creditors.  It  follows,  as  a  necessary 
inference,  in  the  language  of  the  Supreme  Court  of  the  United 
States, — "that  the  governing  officers  of  a  corporation  cannot, 
by  agreement  or  other  transaction  with  the  stockholder,  release 
the  latter  from  his  obligation  to  pay,  to  the  prejudice  of  its 
creditors,  except  by  fair  and  honest  dealing  and  for  a  valuable 
consideration."^  Moreover,  on  principles  already  discussed,* 


^  Burkinshaw  v*  Nicolls,  8  App. 
OaB.  1004. 

■  Jones  V.  Wiltberger,  42  Ga.  575. 

»  Ante,  §§  1511,  155S. 

*  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 
610;  «.  c.  10  Myer  Fed.  Dec,  §  152. 
The  extent  to  which  the  same  court 
has  gone  in  breaking  down  this  sain- 
tary  doctrine  has  been  considered  by 
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the  author  in  a  former  title  {anU, 
§  1665,  et  seq.).  The  doctrine  of  the 
text  is  maintained  in  its  f  nil  vigor  by 
some  of  the  State  courts.  Gogebic 
Investment  Co.  «.  Iron  Chief  Mining 
Co.,  78  Wis.  427 ;  23  Am.  St.  Kep.  417 ; 
Republic  Lift)  Ins.  Co.  v.  Swigert,  135 
m.  150;  f.  e.  25  N.  £.  Hep.  68a 
•  Ante,  i  1395,  et  seg. 
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no  extrinsic  or  collateral  agreements  between  a  subscriber  and 
the  prc7n0>ier$  or  agents  of  a  corporation,  who  obtained  bia 
eubscription  for  capital  stock,  which  is  absolute  on  its  face, 
unless  they  amount  to  fraudulent  representations,  can  dis- 
cbarge or  reduce  his  liability  as  a  stockholder.^    Nor  does  the 
<lue8tion  whether  the  creditor  was  such  before  or  after  the 
attempted  release  necessarily  affect  the  question,  though  his 
position  is  undoubtedly  strengthened  if  he  became  a  creditor 
subsequent  to  the  attempted  release  and  without  knowledge  of 
it.    A  fraudulent  release  by  a  corporation  of  an  unpaid  sub- 
scription to  an  increase  of  its  capital  stock  is  void,  even  as 
against  a  debt  arising  before  the  stock  was  so  increased.' 
Therefore,  a  resolution  by  a  board  of  directors  of  an  insurance 
company,  that  all  the  stockholders  who  should  pay  five  per 
cent  on  their  respective  shares,  and  surrender  their  certificates 
to  the  company,  should  have  the  privilege  of  retiring  from  the 
company  and  withdrawing  their  stock  notes,  was  void;  and  it 
was  none  the  less  void,  because  there  may  have  been  enough 
assets  left  to  pay  all  the  creditors;  the  governing  principle 
being,  that  the  directors  of  a  corporation  are  its  agents  with 
limited  powers,  conferred  upon  them  for  the  purpose  of  con- 
ducting the  affairs  of  the  company,  and  promoting  the  end  of 
its  creation;    which  does  not  include  any  power  to  give  away 
its   funds,  thus   depriving  it  of  the  means  of  prosecuting  its 
business ;  and  that  the  stockholders  have  a  right  to  claim  that 
other  stockholders    should  not  be  released  by  the  directors 
without  their  consent.' 

f  3719.  That  the  Personal  liiabilily  of  tbe  Stockbolders 
has  been  Waived  or  Released  by  Contract. —  The  fact  that 
the  articles  of  association  of  the  corporation  exonerate  the 
stockholders   from  personal  liability  makes  no  difference.^     It 

^  OUedhelmer  «.  Thompson  Man.  in  Spsckman  v.  Evans,  L.  S.  8  H.  L* 

Co.,  44  Mo.  App.  172.  186;   and  Bedford  B.  Co.  v.  Bowser, 

*  Carter  «.  Union  Printing  Co.,  84  4S  Pa.  St.  29;  denying  Dorr  «.  Stocfc- 

Ark.  878}  16  S.  W.  Rep.  679.  dale,  19  Iowa,  269. 

s  GUI  V.  BalU,  72  Mo.  424 ;    citing  «  Ante,  {  2926. 

and  following  the  principle  laid  down 
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is  not  competent  to  the  stockholdere  thus  to  establish  a 
private  contract  among  thwiaelues  which  can  put  them  beyond 
the  power  of  the  Legislature  under  the  reservation  contained 
in  the  general  act.^  But  the  security  of  the  superadded  indi- 
vidual  liability  of  the  stockholders  is  undoubtedly  one  which 
the  creditors  may  waive;*  and  no  reason  exists  why  a  partic- 
ular creditor  may  not  waive  this  security  by  a  contract  with 
the  corporation.  In  such  a  case  the  corporation  would  be 
understood  as  making  stipulation  for  the  benefit  of  its  stock- 
holders and  as  their  agent.  Nor  is  this  rule  changed  by  the 
fact  that  the  personal  liability  of  the  stockholders  is  created 
by  a  clause  in  the  constitution  of  the  State.  It  has  been  held 
that  this  result  is  reached  by  the  insertion  of  a  stipulation  to 
that  effect  in  all  the  contracts  of  the  corporation.'  Such  a 
waiver  would,  of  course,  be  ineffectual  if  it  could  be  merged, 
or  rather  svX)merged,  by  the  recovery  of  a  judgment  against 
the  corporation.  Clearly,  as  such  a  judgment  does  not  in  its 
nature  adjudicate  the  question  of  the  ulterior  liability  of  the 
stockholders  to  satisfy  it,  it  does  not  estop  them  from  show- 
ing that  there  was  such  a  condition  in  the  contract;  to  this 
extent  they  may  go  behind  the  judgment.^ 

§  3720.  Interpretation  of  Such  Contracts  of  Waiver.  —  It 

has  been  held  that  a  provision  in  bonds  issued  by  a  corpora- 
tion, that  no  stockholders  shall  be  individually  liable  thereon, 
does  not  exempt  them  from  the  obligation  of  paying  any 
unpaid  balance  due  to  the  company  for  the  benefit  of  creditors 


^  Matter  of  Lee  &  Go.  Bank,  21 
N.  Y.  9 ;  Matter  of  Reciprocity  Bank, 
22  N.  Y.  9. 

»  Ante,  §  3008. 

•  French  t?.  Teschemaker,  24  Cal. 
518. 

*  A  promissory  note,  signed  with 
the  name  of  a  corporation  by  its  treas- 
urer, and  indorsed  with  its  name  by 
its  directors,  was  delivered  to  a  per- 
son, tinder  an  oral  agreement  between 
him  and  the  corporation  "that  there 
should  be  no  personal  liability  on  the 
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note.**  He  afterwards  recovered  judp- 
ment  against  the  corporation  in  an 
action  at  law  upon  the  note.  It  was 
held,  on  a  bill  in  equity  against  the 
stockholders  of  the  corporation,  to 
enforce  payment  of  the  judgment, 
that  it  was  meant  that  there  should 
be  no  statutory  liability  on  the  part 
of  the  stockholders;  and  that  this 
agreement  was  admissible  in  defense, 
and  was  not  merged  in  the  judgment. 
Brown  v.  Eastern  State  Co*,  134 
Mass  590. 
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holding  judgments  upon  the  honds,  but  that  it  refers  only  to 
their  statutory  individual  liability.^ 

§  8721.  That  the  Defendant's  Inability  was  Di vested  by 
Transfer. — This  reopens  an  extensive  subject  already  con- 
sidered.* Roundly  stating  the  governing  principle,  it  is  that 
if  the  stockholder  had  made  an  out-and-out  bona  fide  transfer 
of  his  shares, prior  to  the  time  when  the  corporation  contracted 
the  particular  debt,  he  is  not  liable  to  the  creditor;  and  he  is 
entitled  to  show  this  fact;  and  it  is  error  to  exclude  evidence 
ofifered  by  him  to  that  end.* 

§  3722.  That  the  Defendant  has  been  Discharsred  in 
Bankruptcy.  —  It  may  be  assumed  that  where,  in  case  of  the 
bankruptcy  of  the  stockholder,  his  shares  pass  to  his  assignee, 
to  be  disposed  of  with  the  rest  of  his  estate,  for  his  creditors, 
and  he  receives  his  discharge  from  the  court  of  bankruptcy, 
this  will  end  his  contractual  liability  in  respect  of  the  shares.^ 
But  the  rule  does  not  compel  an  assignee  in  bankruptcy  to 
dccepi  onerous  property  of  the  bankrupt;* and  it  does  not,  there- 
lore,  follow,  from  the  mere  fact  that  the  person  has  been  dis- 
charged in  bankruptcy,  that  his  title  to  shares  held  by  him  in 


^  Preston  v.  Ginciimati  Ac  B.  Oo., 
M Fed.  Rep.  64;  t.  e.  1  L.  B.  A.  140. 

*  AnU,  i  3221,  et  seq. 

'  In  an  action  by  the  creditor  of  a 
manniacturing  corporation  to  enforce 
the  liability  of  a  stockholder  for  the 
amount  unpaid  on  his  stock,  under 
Laws  N.  T.  1848,  ch.  40,  §  10,  the  exclu- 
sion of  evidence  offered  by  defendant 
to  prove  the  sale  and  transfer  of  her 
stock  before  the  indebtedness  of  the 
company  accrued, is  prejudicial  error; 
for,  if  established,  the  transfer  would 
haye  been  a  complete  defense  to  the 
action.  Tucker  v,  Gilman,  121  N.  Y. 
189 ;  «.  c.  24  N.  £.  Rep.  302 ;  affirming 
8.  e.  45  Hun  (N.  Y.),  193. 

*  Marr  v.  West  Tennessee  Bank,  4 
Lea  (Tenn.),  678,  688,  689. 

*  South   Staffordshire   R.   Oo.  v. 


Bumside,  6  Ezch.  129;  Ex  parte 
Davis,  3  Oh.  Div.  463;  Streeter  v. 
Sumner,  31  N.  H.  642 ;  Amory  v.  Law- 
rence, 8  Oliff.  (17.  S.)  623;  Rugely  v. 
Robinson,  19  Ala.  404 ;  Levi  v.  Ayers, 
3  App.  Oas.  842;  Turner  v.  Richard- 
son, 7  East,  336  (case  of  a  lease 
chargeable  with  rent);  Wheeler  v. 
Bramah,  3  Oamp.  340  (a  similar  case) ; 
Martin  t?.  Black,  9  Paige  (N.  Y.),  641 
(receiver  not  bound  to  accept  onerous 
lease,  though  if  he  takes  it,  he  takes 
it  cum  onere).  See,  generally,  to  the 
same  principle,  Gibson  v.  Carruthers, 
8  Mees.  &  W.  321,  333.  Under  the 
modern  English  rule  he  is  allowed, 
when  he  finds  the  burden  unprofit- 
able, to  unload  it :  Ex  parte  Davis,  3 
Oh.  Div.  463. 
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a  corporation  has  been  divestedi  or  that  his  contingent  liabiU 
ity  in  respect  of  such  shares  has  been  dissolved  by  his 
discharge/  It  follows  that,  in  a  proceeding  to  charge  a 
stockholder,  a  plea  of  bankruptcy  will  not  be  good  unless  it 
alleges  the  assignment  of  the  shares  to  the  assignee  in  bank- 
ruptcy .•  Moreover,  where  the  contract  of  subscription  pur- 
sues the  usual  form,  and  consists  of  an  agreement  to  pay  in 
such  installments  as  may  be  required,  a  discbarge  in  bank- 
ruptcy will  not  bar  an  action  for  installments  not  called  for 
prior  to  the  discharge;  since  such  uncalled-for  installments 
were  not  provable  in  the  bankruptcy  proceeding  against  the 
defendant's  estate.'  Nor  will  a  discharge  under  the  insolvency 
laws  of  one  State  operate  to  release  resident  stockholders  of 
tho  corporation  domiciled  in  another  State,  and  existing 
under  the  laws  of  such  other  State.  Thus,  a  discharge  under 
the  insolvent  law  of  Maryland  will  not  release  from  liability 
a  stockholder  of  a  Virginia  corporation  who  resides  in  Mary- 
land,  although  the  remedy  against  him  is  sought  in  the  courts 
of  Maryland/ 

§  3723.  Whether  Assignee  in  Bankruptcy  can  be  Bfade  » 
Contributory. — The  answer  to  this  question  seems  to  depend 
upon  an  inquiry  whether  the  assignee  actually  accepted  the 
shareSf  as  elsewhere  stated.*  An  assignee  in  bankruptcy  is 
710^  bound  to  accept  onerous  property  of  the  bankrupt,  but  has 
his  election  to  accept  or  reject  it,  and  this  doctrine  applies  to 
corporate  shares.  In  order,  then,  to  charge  the  assignee,  or, 
more  strictly,  the  assigned  estate  in  his  hands,  with  any  lia- 
bility in  respect  of  the  shares,  it  is  necessary  to  show  that  the 
assignee  elected  to  accept  them;  and  the  mere  fact  that  he  took 
possession  of  the  estate  of  the  bankrupt,under  a  general  assign- 
ment of  all  his  estate,  does  not  amount  to  such  an  election/ 


^  Fardoonjee'B  case,  8  Ch.   Div.  *  Glenn  v.  Olabangh,  65  Md.  66; 

264.  8.  c.  3  Atl.  Rep.  902. 

>  Glenn  v.  Howard,  65  Md.  40,  51 ;  «  Ante, «  8208. 

I.  c.  8  Atl.  Rep.  895.  *  Levi  v.  Ayen,  S  App.  Cos.  842; 

*  Glenn  v,  Howard,  supra,  American  file  Oo*  «•  Garrett,    110 
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S  3724.  Atsignae  not  Bound  to  Indemnify  Bankrupt  against 

Galls. — In  the  absence  of  a  special  acceptance  of  the  shares 
by  the  assignee  in  bankruptcy,  and  possibly  without  reference 
to  it,  the  assignee  is  not  bound,  either  personally  or  out  of  the 
assigned  estate,  to  indemnify  the  bankrupt  in  respect  of  calls 
which  he  has  been  made  to  pay  upon  the  shares;  for,  as  was 
said  by  Sir  Barnes  Babcock,  ''it  seems  to  be  quite  contrary  to 
the  principle  of  the  laws  relating  to  bankrupts  or  insolvents 
that  the  assignee  taking  the  property  for  division  amongst 
his  creditors  should  be  liable,  either  personally  or  out  of  the 
assets  of  the  estate,  to  indemnify  the  bankrupt  or  insolvent  in 
respect  of  any  claims  to  which  he  may  have  rendered  himself 
liable  in  respect  of  a  particular  portion  of  the  estate,  and  from 
which  claims  he  has  not  been  discharged  by  his  bankruptcy 
or  insolvency."* 

§  8725.  That  the  Defendants  are  Entitled  to  be  Dischargred 
as  Sureties. — Where  the  stockholders  have,  in  order  to  gain 
credit  for  the  corporation,  guaranteed  its  indebtedness,  it  seems 
that  they  will  not  be  allowed  to  set  up, by  way  of  defense,  when 
sued  upon  their  contract  of  guaranty,  matters  which  would 
operate  to  discharge  them  if  they  were  sureties  for  a  third 
person  merely;  the  reason  being  that  they  ought  to  be 
regarded  as  borrowers  of  the  money,  and,  in  a  sense,  as 
principal  debtors,  rather  than  as  sureties  whose  liability  is 
strictissimi  juris} 


U.  8.  288,  295.  In  the  former  of  these 
cases,  it  waa  held  by  the  House  of 
Lords,  under  an  Australian  statute  of 
insolvency,  that  an  acceptance  of  the 
shares  of  the  insolvent  by  his  assignee 
was  not  constituted  by  the  mere  exe- 
cution of  the  deed  of  transfer,  by  the 
acceptance  of  the  trusts  thereunder, 
and  a  general  action  in  relation  to 
those  trusts,  in  the  absence  of  any  spe- 
cial acts  dcme  inielation  to  the  aharas. 
Lon  9.  Ayers,  nipra. 


^  Levi  V.  Ayers,  8  App.  Gas.  842, 
856.  See,  also,  Wilkins  v.  Fry,  1  Men 
244. 

'  See,  for  an  illustration,  National 
Exchange  Bank  v.  Gay,  57  Oonn.  224; 
$.  e.  4  L.  R.  A.  843;  17  Atl.  Rep.  555. 
The  writer  does  not  think  it  necessary 
to  go  further  into  an  analysis  of  this 
case,  because  it  relates  to  a  question 
which  lies  somewhat  outside  of  the 
mere  relation  of  corporation  and 
stockholder. 
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Aeticlb  V.    Dbfensbb  APFBCTiKa  THB  Plaintiff's  Demand. 


Section 

8729.  That  the  judgment  agamst  the 

corporation  was  erroneoos  or 

informal. 
8780.  That  the  judgment  against  the 

corporation  was  collusiye. 
8731.  That  the  demand  is  invalid,  the 

corporation  haying  admitted 

it. 
8782.  That  the  debt  was  revived  after 

being  extinguished* 


SscnoN 

8783.  That  the  debt  was  UBorious. 

8784.  That  the  debt  was  tifirs  vires. 
8786.  That  the  debt  has  been  satisfied 

in  whole  or  in  part. 

8786.  That  the  corporation  has  been 
discharged  in  bankraptcy. 

8737.  That  the  plaintiff  purchased  his 
demand  against  the  corpora- 
tion at  a  discount. 


§  3729.  That  the  Judgrment  agralnst  the  CoTporation  was 
XSrroneons  or  Informal.  —  We  have  already  had  occasion  to 
consider  the  question  of  the  extent  to  which  the  judgment 
obtained  by  the  creditor  against  the  corporation  is  conclusive 
against  the  stockholder.^  There  is  no  theory  which  ascribes 
any  effect  at  all  to  such  a  judgment,where,  notwithstanding  its 
rendition,  the  creditor  is  required  to  build  up  his  claim  over 
again  against  the  stockholder.  On  the  contrary,  the  stock- 
holder cannot  object  that  the  judgment  was  irregular  or  errth 
neoua,*  —  as,  for  instance,  that  the  judgment  was  founded 
upon  a  demand  which  was  in  fact  usurious,*  especially  where, 
as  in  Maine,  the  law  of  the  forum  allows  him  to  prosecute  a 
writ  of  error  to  reverse  it.*  So,  in  a  motion  for  execution 
against  a  stockholder  under  the  Missouri  statute,  an  infar^ 
Tnality  in  entering  the  order  for  execution  is  of  no  avail  to 
the  stockholder,  unless  it  be  such  as  to  render  the  order  a 
nullity,  —  as,  for  instance,  a  failure  to  recite  that  the  court 
found  the  issues  in  favor  of  the  plaintiff.*  For  the  same  rea- 
son, it  is  obviously  no  defense  to  such  a  motion  that  there 


>  AnUf  $  3392,  et  uq. 

'  Came  v.  Brigham,  39  Me.  35. 

■  Ohaffin  V.  Oummings,  37  Me.  76. 

«  Merrill  v.  Suffolk  Bank,  31  Me. 
67 ;  f .  c.  50  Am.  Dec.  649. 

•  Pickering  v.  Templeton,  2  Mo. 
App.  424,  430.  The  court  approved 
the  language  of  Waite,  0.  J.,  that 
''  to  make  a  record  valid  on  its  face, 
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it  is  only  necessary  for  it  to  appear 
that  the  court  had  jurisdiction  of  the 
subject-matter  of  the  action  and  of 
the  parties,  and  that  a  judgment  had 
in  fact  been  rendered.  All  else  is 
form  only."  Maxwell  v.  Stewart,  22 
Wall.  (U.  S.)  77.  See,  also,  Grigncm 
V.  Astor,  2  How.  (U.  S.)  819;  Martin 
«.  McLean^  49  Mo.  361. 
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was  a  variance  between  the  name  of  the  corporation,  as  de- 
scribed in  the  judgment,  and  its  actual  name,  as  shown  in  the 
articles  of  association,  unless  the  variance  is  substantial. 
Accordingly,  where  a  judgment  was  rendered  against  the 
"Phcenix  Brewery  Co./'  and  the  name  of  the  corporation, 
as  described  in  its  articles  of  association,  was  the  '*  Phcsniz 
Brewery  Co.,  St.  Louis,  Mo.,"  it  was  held  that  there  was  no 
substantial  variance,  since  the  words  ''  St.  Louis,  Mo.,''  were 
merely  descriptive,  and  no  part  of  the  corporate  name,  and 
might  be  rejected  as  surplusage.^  A  misnomer  of  a  corpora- 
tion, not  pleaded  in  abatement,  is  disregarded,  when  the  name 
has  not  been  substantially  mistaken.*  And,  of  course,  a  judg- 
ment against  one  corporation  would  not  lay  a  foundation  for 
a  proceeding  against  a  stockholder  in  another  corporation. 

S  37S0.  That  the  Jadgrment  agrainst  the  Corporation  was 
ColliisiYe.  —  One  stockholder,  being  indebted  to  the  corpora- 
tion in  a  greater  amount  than  the  corporation  is  indebted  to 
him,  cannot,  by  transferring  his  right  of  action  against  the 
corporation  to  a  third  person,  and  by  procuring  the  corpora- 
tion to  make  a  sham  defense  to  an  action  brought  by  such 
third  person,  obtain  a  collusive  judgment  against  the  corpora- 
tion, and  make  this  judgment  the  foundation  of  a  motion  for 
an  execution  against  another  shareholder.  In  such  a  case,  if 
the  suit  against  the  corporation  had  been  prosecuted  in  the 
name  of  the  real  parties  in  interest,  it  would  have  been  the 
duty  of  the  managers  of  the  corporation  to  plead,  by  way  of 
counterclaim,  the  indebtedness  of  the  real  plaintiffs  upon 
their  stock  subscriptions,  and  such  real  plaintiffs  could  not, 
in  consequence  of  such  indebtedness,  have  recovered  a  judg- 
ment against  the  corporation.  The  law  will  therefore  not 
allow  them  to  make  such  a  judgment  the  foundation  of  a 
motion  against  other  stockholders.' 

^  Bchaefferv.  Phoenix  Brewery  Ck).,  4  Mo.  App.  115, 119;  anUt  $  291,  ^  teg. 

*  Bumham  v.    Sayings    Bank,   6  *  Franklin    v.  Menown,    10    Mo. 

K.  H.  446;  International  Ins.  Co.  v.     App.  570;  Menown  v,  Orawlord,  10 
Davenport,  57  Mo.  289.  Mo.  App.  574. 
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§  3731.  That  the  Demand  is  Inyalid,  the  Corporation  ba^ 
insr  Admitted  It.  —  A  statute  of  Maesachusetts,^  providing  that 
judgments  against  corporations  shall  not  bind  a  member  unless 
summons  was  left  with  him,  and  that  one  with  whom  summons  is 
left  roaj  be  admitted  to  defend  in  any  such  action,  and  if  it  shall 
appear  that  he  is  not  liable,  judgment  for  him  shall  be  entered  on 
the  issues  joined,  does  not  authorize  a  stockholder  to  interpose  a 
defense  to  the  demand^  if  that  be  admitted  by  the  corporaticm's 
default^  but  only  a  defense  to  hia  liability^  —  i.  «.,  on  the  question  of 
membership.'  This  decision  would  seem  to  be  contrary  to  sound 
principle.  The  stockholder  thus  impleaded  with  the  corporation 
may  be  the  only  person  interested  in  resisting  the  particular 
demand,  and,  as  he  is  before  the  court,  there  would  seem  to  be  no 
legal  difficulty  in  hearing  any  defense  that  he  might  choose  to  offer. 
We  have  already  had  occasion  to  note  a  view  taken  in  Maine,  which 
is  quite  contrary  to  this  of  Massachusetts,  namely,  that  the  stock- 
holder may  even  maintain  error  on  the  judgment  against  the  cor- 
poration;* but,  as  we  have  seen,^  he  is  in  general  bound  by  it 

§  8732.  That  the  Debt  was  Revived  after  beingr  Extin- 
STuished.  —  Where  two  corporations  make  a  valid  agreement 
whereby  an  indebtedness  of  one  corporation  is  extinguished 
or  assumed  by  the  other,  it  is  competent  for  such  corporations, 
by  mutual  agreement  duly  made,  to  rescind  such  agreement, 
reinstate  the  liability  of  the  corporation  so  discharged,  and 
place  the  parties  in  statu  quo;  and  the  stockholders  of  the 
debtor  corporation  in  such  case  will  become  personally  liable 
for  their  respective  proportionate  shares  of  the  liabilities  so 
created  or  reinstated.*  The  theory  of  this  decision  is  that,  in 
the  absence  of  fraud  and  collusion,  whatever  corporate  action 
created  a  valid  liability  of  the  corporation,  created,  under  the 
constitution  and  laws  of  California,  a  demand  to  which  the 
individual  liability  of  the  stockholders  attached. 

»  Mass.  Stat,  of  1851,  ch.  815.  Thayer  9.  Union  Tool  Co.,  4  Gray 

*  Holyoke  Bank  v.  Goodman  <&c.  (Mass.),  75. 
Co.,  9  Gush.  (Mass.)  576;  recognized  •  JnU^  ^  8406. 

in  Utley  v.  Union  Ac  Go.,  11  Gray  «  AnM,  §  3392,  el  seg. 

(Mass.),  139;  Farnum  v.  Ballard- Vale  *  Borland  «.  Haven,  3^  Fed.  Rep. 

^.,  12  Gush.  (Mass.)  507.    Gompaie  894. 
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§  3733.  That  the  Debt  was  Usnrions.  —  Where  the  bills  of 
a  bank  were  sold  by  its  oflBcers  on  a  nsurious  contract,  a  sub- 
sequent bona  fide  purchaser  of  them  was  entitled  to  recover  of 
the  stockholders  the  full  nominal  value  thereof,  under  a 
statute  making  the  stockholders  liable  for  the  ultimate  redemp- 
tion of  their  respective  proportions  of  the  circulation,  without 
any  deduction  on  account  of  usury/ 

g  3734.  That  the  Debt  was  Ultra  Tires.  —  Whether  the 
stockholder  can,  especially  after  the  creditor  has  reduced  his 
demand  to  a  judgment  against  the  corporation,  defend  against 
his  liability  on  the  ground  that  the  corporation  had  no  power 
to  create  the  debt, —  must  be  regarded  as  doubtful,  in  view  of 
what  has  already  been  said  concerning  the  conclusiveness  of 
the  judgment  against  the  corporation  for  the  purpose  of  charg- 
ing the  shareholder.'    If  the  defense  is  simply  that  the  con- 
tracting of  the  debt  was  ultra  vires  the  agent  of  the  company, 
then  the  case  does  not  present  so  much  difficulty;  for,  unless 
the  stockholders  in  general  meeting  have  promptly  disaffirmed^ 
and  unless  the  benefits  received  under  the  tdtra  vires  contract 
have  been  tendered  back,  then,  upon  well-settled  principles 
obtaining  in  the  law  of  agency,  a  ra^ijica^ion  will  be  presumed.* 
But  if  the  contract  was  ultra  vires  the  corporation  itself,  —  if 
tlie  act  done  was  one  which  the  whole  body  of  stockholders^ 
voting  unanimously  in  general  meeting,  were  incompetent  to 
do,  because  beyond  their  granted  powers  or  prohibited  to  them 
by  positive  law,  —  then  the  question  may  present  more  dif- 
ficulty.    But  the  tendency  manifestly  is  to  hold  corporations 
and  their  members  estopped  from  urging  defenses  of  this 
kind,*    It  has  been  held,  in  a  case  where  a  demand  on  which 
it  was  sought  to  make  the  stockholders  of  a  national  bank 
liable  had  been  reduced  to  judgment  against  the  corporation, 
that  it  was  proper  to  re-examine  the  claim  for  the  purpose  of 

^  Grew  V.  Breed,  10  Met.  (Maea.)  Frost  v.  Saratoga  Mutual  InB.  Ck>.,  5 

56d.  Denio  (N.  Y.)*  154 ;  «.  c.  49  Am.  Dee« 

*  AnU,  §  3392,  ei  8eq.  234 ;  Royal  British  Bank  v.  Turquand, 
■  Post,  ch.  104,   art  4.  6  El.  &  Bl.  327;  Ke  Athenaeum  liie 

*  MoflB  V.  Averell,  10  N.  Y.  449;  Ina.  Co.,  4  Kay  <Sc  J.  549. 
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ascertaining  whether  it  was  a  demand  of  such  a  nature  that  the 
individual  liability  of  the  stockholders  attached  to  it  under 
the  governing  statute;  and  it  was  also  held  that  the  liability 
of  such  stockholders  in  national  banks  is  restricted  to  such 
contracts,  debts,  and  engagements  as  the  bank  has  entered 
into  in  the  ordinary  course  of  its  business;  and,  the  debt  under 
examination  not  being  a  debt  of  that  kind,  the  stockholders 
were  discharged.^  But,  in  general,  the  conclusion  must  be 
that  the  stockholder  will  be  able  to  set  up  agains^  the  validity 
of  the  demand  of  the  creditor  the  defense  of  ultra  vires,  only 
where  the  nature  of  the  proceeding,  the  terms  of  the  govern- 
ing statute,  or  the  rules  of  procedure  in  the  particular  forum, 
allow  him  to  contest  the  merits  of  that  demand  on  any  other 
ground.* 

§  3795.  That  the  Debt  has  been  Satisfied  in  Whole  or  in 
Part.  —  It  is  scarcely  necessary  to  say  that  *^  whatever  satis- 
fies or  extinguishes  the  debt  as  to  the  corporation,  extinguishes 
also  the  liability  of  the  stockholders,  because  the  creditor  can 
claim  only  one  satisfaction  of  the  debt.''  *  So,  whenever  the 
debt  of  a  corporation  is  satisfied  in  part, —  as  by  the  sale  of 
property  which  has  been  mortgaged  or  pledged  to  secure  it, 
this  is  pro  tanto  a  discbarge  of  the  liability  of  the  stockholders, 
and  thereafter  each  one  remains  liable  only  for  his  proportion 


^  Bchrader  v,  Manufactarers'  Nat. 
Bank,  138  U.  S.  67. 

*  See  Schoonoyer  v,  Hinckley,  4S 
Iowa,  82,  where  it  was  held  that  the 
judgment  against  the  corporation 
precluded  the  stockholder  from  set- 
ting up  that  the  corporation  did  not 
owe  the  debt.  The  defense  was  suc- 
cessful on  the  ground  of  ultra  vires  in 
Sumner  v.  Marcy,  8  Woodb.  A  M« 
(U.  S.)  105;  in  Planters'  Bank  v. 
Bivingsville  &c.  Co.,  10  Bich.  L. 
(8.  0.)  05,  where  the  question  was 
merely  that  of  the  authority  of  the 
oontr&cting  agent ;  and  in  Athenaeum 
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Life  Ins.  Ck).  v.  Pooley,  1  Giff.  102; 
a.  e.  affirmed  on  appeal,  5  Jur.  (k.  s.) 
129,  where  debentures  issued  by  a 
company  were  oyerthrown  in  equity 
after  the  commencement  of  wind- 
ing-up proceedings;  and  in  Cox  r. 
Gould,  4  Blatchf.  (U.  S.)  341,  where 
a  stockholder  successfully  defended 
on  the  ground  that  the  transaction 
was  in  fraud  of  a  statute.  But  in 
Moss  V.  Ayerell,  10  N.  Y.  449,  it  failed 
on  the  ground  of  estoppeL 

'  Young  V,  Rosenbaum,  39   Oal. 
646,054. 
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of  the  indebtedness  of  the  corporation  after  the  proper  credits 
have  been  niade.^ 

§  373Sm  That  the    Corporation   has    been   Discharsred   In 
Bankruptcy. — A  discharge  of  the  corporation  under  a  bank- 
rupt  or  insolvent  law  will  operate  to  extinguish  the  debt  as 
against  the  stockholders,  and  release  them  from  a  personal  lia- 
bility for  it  imposed  by  a  constitutional  or  statutory  provision .' 
But  it  will  not  release  a  personal  liability  denounced  by  a  statute 
against  the  directors  grounded  on  their  own  misprisions, — 
as  a  liability  for  debts  contracted  before  the  capital  stock  of 
the  corporation  has  been  paid  in.    The  reason  is,  that  such  a 
liability  is  a  direct  liability  from  the  directors  to  the  creditor, 
and  is  not  derivative  through  the  corporation,  and  is  conse- 
quently not  afifected  by  the  discharge  of  the  corporation  from 
the  obligation  of  paying  the  debt' 

g  8737.  That  the  PlalntUT  Porchased  His  Demand  agralnst 
the  Corporation  at  a  Dlscoont. — It  is  obviously  no  defense 
whatever  on  the  part  of  the  stockholder  that  the  demand  of 
the  plaintiff  against  the  corporation  was  purchased  by  him  at 
a  discount,  even  after  the  corporation  was  insolvent,  provided 
the  plaintiff  stood  in  no  fiduciary  relation  to  the  corporation; 
since  a  man  may  lawfully  buy  up  dishonored  claims  at  any 
price  at  which  he  can  get  them,  and  enforce  them  against 
their  obligees,  and  avail  himself  of  any  security  which  may 
attach  to  them.^  Accordingly,  it  has  been  held  that  one  who 
buys  hank  bills  of  a  brokeVf  at  a  discount,  under  an  agreement  to 
keep  them  from  circulation  for  a  certain  time,  is  entitled  to 
the  statute  remedy  against  the  stockholders  for  the  full 
amount  of  the  bills,  unless  he  has  notice,  when  he  buys  them, 
that  they  are  improperly  issued  by  the  officers  of  the  bank; 

*  San  Jose  Savings  Bank  9.  Pharis,  58  Oal.  380. 

*  Mohr  «.  Minnesota  Elevator  Oo.,  *  Goqoard  v.  Prendergast,  35  Mo. 

40  Minn.  343;  a.e.  41  N.  W.  Rep.  App.  237;  Re  Hnmber  Iron  Works 
1074.  Co.,  L.  R.  8  Eq.  122;  Walker  v.  StQl- 

'  First  Nat.  Bank  v.  Hingham  well,  U.  S.  Girc  Ot.  East.  Dist.  Mo., 
Man.  Oo.»  127  Muss.  563.  cited  in  2  Thomp.  Stockh.,  f  394. 
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bat  such  a  sale  to  him  by  a  broker  is  not  eyidence  of  such 
notice.^  On  the  contrary,  where  the  creditor  proceeded  in 
equity  against  the  holder  of  stock  which  had  been  issued  as 
a  bonu8,to  compel  hinv  to  pay  up  so  much  thereof  as  was  nec- 
essary to  satisfy  the  creditor's  demand,  and  a  demurrer  was 
interposed  to  his  complaint,  it  was  held  that  it  was  not  suHi- 
cient,  but  the  complnint  having  disclosed  that  the  plaintiflT  was 
merely  the  assignee  of  the  demand, — it  was  necessary  further 
to  disclose  what  the  plaintiff  paid  for  it;  and  farther,  that  the 
allegation  that  the  plaintiff  paid  a  valuable  eonsideration  for  it 
was  not  a  good  disclosure,  since  the  consideration  might  have 
been  no  more  than  one  dollar.* 

Article  VI.    Defenses  Relating  to  the  Conditct  op  the 

Creditor,  Affecting  His  Demand. 


SxenoN 

5740.  That  the  plaintiff  has  taken  ont 

executioxf  againat  the  corpo- 
ration* 

5741.  That  the  corporation  has  gone 

into  bankraptcy,  and  that  the 
creditor  has  received  diyi- 
dends. 

8742.  That  the  complainants  have  re- 
ceived a  dividend  from  an  as- 
signee of  the  corporation. 

S74S.  That  the  plaintiff  failed  to 
present  his  claim  to  the  re- 
ceiver. 

8744.  That  the  plaintiff  has  been  so- 


SscnoN 

cnred  by  a  pledge  of  the  cor- 
porate property. 

S746.  That  the  plaintiff  granted  sk- 
tensions  of  time  to  the  corpo- 
ration. 

8746.  That  the  plaintiff  has  compro- 

mised with  other  stock- 
holders. 

8747.  That  the  plaintiff  has  released 

other  stockholders. 

8748.  That    the    plaintiff    took    an 

assignment  of  debts  dne  the 
corporation,  and  then  com- 
promised with  the  debtors. 


§  3740.  That  tlie  Plaintiir  has  Taken  out  Execution 
asrainst  the  Corporation.  —  In  an  action  by  a  judgment 
creditor  of  a  corporation  against  a  subscriber  to  its  stock  who 
has  not  fully  paid  therefor,  founded   upon  a  statute  which 


*  Grew  V.  Breed,  10  Met.  (Mass.) 
669. 

*  Hospes  V.  Northwestern  Man« 
&c.  Co.,  48  Minn.  174,  199;  $.  e.  81 
Am.  St.  Rep.  637;  15  L.  R.  A.  470; 
45  Alb.  L.  J.  277;  36  Am.  &  £ng. 
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Gorp.  Gas.  206;  60  N.  W.  Rep.  1117. 
The  author  quotes  this  decision  with 
reserve,  believing  that  on  this  and  on 
other  points  it  is  over-reasoned  and 
unsound,  though  possibly  the  right 
result  may  have  been  reached. 
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does  not  require  such  creditor  to  issue  exeeution  on  his  judg- 
ment against  the  corporation  before  bringing  suit  against  the 
delinquent  subscriber,  the  fact  that  he  did  so  issue  execution, 
and  caused  a  seizure  and  sale  thereon  of  personal  property  of 
the  corporation  in  part  satisfaction  thereof,  cannot  prejudice 
him,  since  this  is  for  the  benefit  of  defendant.' 

§  3741.  Tbat  the  Corporation  has  Gone  into  Bankruptcy 
and  that  the  Creditor  has  Received  Dividends.  —  By  section 
21  of  the  late  Bankrupt  Act,'  if  a  corporation  or  joint-stock 
company  became  bankrupt,  no  discharge  could  be  granted  to 
any  such  corporation  or  company,  or  to  any  oflScer  or  mem- 
ber thereof.  In  view  of  this  provision,  it  has  beeu  held  tbat 
the  bankruptcy  of  a  corporation  did  not  dissolve  it,  nor  did 
the  proof,  by  a  creditor,  of  his  claim  in  the  court  of  bank- 
ruptcy prevent  him  from  recovering  a  judgment  against  a 
stockholder*  for  so  much  of  his  claim  as  remained  unpaid,  or 
against  the  corporation,  for  the  purpose  of  charging  its  oflScers 
and  stockholders  therewith.^  The  same  rule  obtains  under 
the  Massachusetts  statute  of  insolvency.*  The  principle 
underlying  these  decisions  is  that  neither  a  court  of  law  nor 
of  equity  has,  by  virtue  of  its  general  powers,  jurisdiction  to 
dissolve  a  corporation  at  the  suit  of  a  private  person.  The 
exercise  of  such  a  jurisdiction  can  only  be  justified  by  the 
existence  of  an  express  statute.*  There  was  no  provision  in 
the  late  Bankrupt  Act  to  the  effect  that  an  administration 
of  the  assets  of  a  corporation  in  bankruptcy  should  have  the 
effect  to  dissolve  the  corporation;  and  therefore  it  would  not 

^  Grindle  v.  Stone,  7S  Me.  176 ;  ••  c.  *  6tat.  Mass.  1851 ,  eh.  827 ;  Oobnrn 

8  Atl.  Rep.  183.  v,  Boston  Papier  Mach6  Co.,  10  Gray 

*  8tat.  U.  6.  1867,  ch.  176  (Rev.  (Mass.),  243;  Johnson  v.  Somerville 
Stat.,  ^  6122).  Dyeing  Co.,  15  Gray  (Mass.),  216. 

'  Shellin^ton  v.  Howland,  53  N.  Y.  Compare   Morse  v»   Reed,  13   Met. 

871;  Birmingham  Bank  v.  Keck,  55  (Mass.)    62;    Barker   v.  Haskell,    9 

How.  Pr.  222.  Cush.  (Mass.)  218;  First  Nat.  Bank 

*  Chaxnberlin    v.  Hug;aenot    Co.,  v.  Hingham   Man.   Co.,   127   Mass. 
118  Mass.  532 ;  Folger  9.  Columbian  563.          ^ 

Ins.  Co.,  99  Mass.  267;  $,  c.  96  Am.  *  Folger  v.  Columbian  Ins.  Co.,  99 

Bee  747.  Mass.  267,  276;  9.  e.  96  Am.  Dec.  747. 
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be  deemed  to  have  such  an  efifect>  where  to  give  it  such  an 
operation  would  prejudice  the  rights  of  creditors,  although 
the  contrary  view  would  obtain  where  it  was  necessary  to  save 
their  rights.*  Where  the  operation  of  a  State  insolvency  law 
is  to  discharge  a  corporation  in  like  manner  as  an  individual 
debtor,  a  release  and  a  judgment  discharging  a  corporation 
debtor  releases  and  discharges  the  stockholders  from  a  per- 
sonal liability.* 

§  3742.  That  the  Complainants  have  Received  a  Divi- 
dend from  an  Asslgrnee  of  the  Corporation. — The  fact  that 
the  corporation  has  made  an  assignment  of  its  assets  for  the 
benefit  of  its  creditors,  and  that  the  complainants  have 
received  a  dividend  from  the  assignee, — in  the  particular 
case  of  sixty  per  cent, — thereby  ratifying  the  assignment, — 
has  been  held  no  defense  against  their  right  to  seek  satisfac- 
tion of  their  claims  thus  reduced,  by  a  legal  or  equitable  pro- 
ceeding against  the  assets  of  the  bank  or  its  stockholders/ 

g  3743.  That  the  Plaintiff  Failed  to  Present  His  Claim 
to  the  Receiver. — It  has  been  held  that  where  the  assets  of 
the  corporation  are  placed  in  the  hands  of  receivers,  the  hold- 
ers of  its  bills,  who  do  not  present  their  claims  to  the  receiv- 
ers, cannot  recover  of  stockholders  the  full  amount  thereof, 
but  only  the  balance  which  they  woiUd  have  been  entitled  to 
recover,  if  they  had  proved  their  claim  before  the  receivers, 
and  obtained  part  payment.* 

g  3744.  That  the  Plaintiff  has  been  Secared  by  a  Pledgre 
of  Corporate  Property. — The  doctrine  that  a  shareholder,  even 
in  respect  of  a  superadded  individual  liability,  is  not  a  surety,^ 
has  been  pushed,  in  California,  to  the  extent  of  holding  that 
it  is  no  bar  to  a  suit  against  a  stockholder,  to  recover  a  ratable 
proportion  ^f  the  debts  of  the  corporation,  that  the  personal 

^  State  Sayings  Asso.  v.  Eellog;g,  *  CityBankv.Crossland,65Ga.734. 

52  Mo.  583.  *  Grew  v.  Breed,  10  Met.  (MasB.) 

*  Mohr  t;.  Minnesota  Elellator  Oo.,  609. 

40  Minn.  843;  41  N.  W.  Eep.  1074.  •  AnU,  ^^  8001,  3025,  3077,  3094. 
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property  of  the  corporation  has  been  transferred  to  plaintiff 
as  security  for  the  indebtedness,  and  remains  in  his  hands  in 
pledge}     The  court,  after  pointing  out  that  it  is  of  the  nature 
of  the  contract  of  pledge  to  give  the  pledgee  the  right  to  retain 
the  security  until  the  debt  is  paid,  proceeded  to  say:  ''It  fol- 
lows from  this  that  if  the  plaintiff  herein  had  sued  the  cor- 
poration upon  its  indebtedness,  such  action  could  have  been 
maintained,  though  the  pledged  property  remained  in  the 
possession  of  the  plaintiff.     This  being  true  of  the  corpora- 
tion, a  fortiori  is  it  true  as  to  the  defendant  stockholder  in 
such  corporation."  *    But  unless,  under  the  governing  statute, 
the  liability  of  the  stockholder  is  primary,  like  that  of  a  part- 
ner, the  sound  view  would  seem  to  be  that  the  creditor  ought 
to  be  compelled  to  exhaust  his  remedy  against  any  tangible 
assets  of  the  corporation  available  to  him,  before  proceeding 
against  the  stockholder;'  and  that,  where  he  holds  property 
of  the  corporation  in  pledge,  he  ought  to  foreclose  his  lien  by 
a  sale  of  the  pledge,  according  to  the  terms  of  the  contract, 
unless  it  gives  him  a  mere  right  of  retainer. 

§  8745.  That  the  Plaintiff  Granted  Extensions  of  Time  to 
the  Corporation.  —  This  is  no  defense  to  the  stockholder;  for, 
although,  as  already  seen,*  the  liability  of  a  stockholder  — 
especially  a  superadded  statutory  liability  —  is  in  some 
respects  analogous  to  that  of  a  guarantor,  and  especially  in 
regard  of  the  principle  that  it  cannot  be  availed  of  so  long 
as  the  corporation  is  able  to  respond,*  yet,  as  was  said  by 
an  eminent  judge,  "the  analogy  can  be  pushed  no  further. 
Nullum  simile  quatuor  pedibus  currit.  The  directors  are  the 
representatives  of  the  stockholders  in  all  their  dealings  with 
creditors.  When  they  asked  and  accepted  an  extension,  it 
was  an  act  binding  on  the  stockholders.  It  was  their  assent. 
Besides  which,  when  the  extension  expired,  the  debt,  being 
unpaid,  was  revived,  and  was  then  a  debt  newly  contracted  as 

>  Sonoma  Valley  Bank  v.  Hill,  59  *  Ante,  §  S351. 

Oal.  107.  *  Ante,  §  8086,  ei  $eq.;  Patterson  v. 

•  llrid.,  p.  111.  Wyomissing  Man.  Co.,  40  Pa.  St.  117. 

•  AnU,  4  3351. 
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far  as  the  then  existing  stockholders  were  coneerned  —  and 
for  which  their  liability  under  the  statute  then  accrued.  The 
ground  upon  which  the  surety  is  discharged  by  time  giyen  by 
the  creditor  on  a  binding  contract  without  his  assent  is,  that 
he  is  tliereby  deprived  of  his  right  to  pay  the  debt  and  bring 
suit  immediately  against  his  principal.  It  is  evident  that 
such  a  remedy  would  have  been  entirely  impracticable  in  a 
case  like  the  present."^  But  under  the  construction  placeil 
upon  other  statutes,  a  renewal  of  a  corporate  debt  renews  the 
liability  of  directors  and  stockholders  out  of  existence.' 

§  3746.  That  the  Plaintifr  has  Compromised  with  Other 
Stockholders.  —  It  is  no  defense  to  such  an  action  that  plain- 
tiff has  made  a  compromise  with  other  stockholders,  and  has 
attempted  to  compromise  with  defendant,  so  long  as  his  lia- 
bility is  not  thereby  increased.'  Nor  was  it  a  defense,  in  a 
proceeding  under  a  statute  of  Massachusetts^  against  directors 
and  stockholders,  that  such  a  director  or  stockholder,  having 
indorsed  a  note  of  the  corporation  and  become  bankrupt, 
received,  on  proceedings  for  a  composition,  a  release  from  all 
liability  as  indorser.'  So,  it  has  been  held  that  stockholders 
in  a  corporation  are  not  released  from  liability  for  their 
unpaid  stock  subscriptions,  under  a  call  made  by  a  judicial 
decree,  by  the  fact  that  a  subsequent  decree  provided  that  the 
stockholders  paying  a  certain  percentage  within  a  specified 
time  might  be  released,  and  that  other  stockholders  were  so 
released,  where  they  did  not  avail  themselves  of  such  com- 
promise, especially  when  such  latter  decree  declared  that  the 
original  decree  should  not  be  suspended  in  its  operations/ 

§  3747.  That   the   Plaintiff    has    R^eased   Other   Stock- 

'^  hol<lers.  —  As  the  liability  of  each  stockholder  is  several,  it  is 

no  defense  to  an  action  by  a  creditor,  or  by  a  trustee  of  the 

*  Aultman*8  Appeal,  9S  Pa.  St.  505,  S.  E.  Rep.  610;  «.  e.  21  Am.  St.  Bep. 
615,  opinion  by  Sharswood,  G.  J.  156. 

*  AnU,  §  3117 ;  po9t,  ^  4196.  *  Maes.  Stat.  1S70,  ch.  224,  4  42. 

*  Hall  V.  Klinck,  25  S.  0.  348;  *  First  Nat.  Bank  v.  Hiiigham 
Howard  v.  Glenn,  85  Ga.  238 ;  a.  c.  11  Man.  Co.,  127  Mass.  663. 

•  Glenn  v.  McAllister,  46  Fed.  Rep.  883. 
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corporation  proceeding  in  right  of  its  creditors,  that  the  plain- 
tiff has  settled  with  and  released  other  stockholders.^ 

g  374^.  That  the  Plaintiff  Took  an  Assi^rnment  of  Debts  Due 
the  Corporation,  and  then  Compromised  with  the  Debtors.  — 

As  already  seen,'  the  creditor  maj  waive  his  right  to  enforce  the  indl* 
vidual  liability  of  the  stockholder;  and  such  a  waiver  seems  to  have 
arisen  under  the  following  circumstances:  The  notes  of  a  corporation 
were  given  to  two  banks,  and  were  secured  by  two  classes  of  col« 
lateral,  the  first  consisting  of  notes  and  obligations  due   to    the 
corporation,  and  the  second  of  notes,  etc.,  made,  indorsed,  or  guaran* 
teed  by  individuals,  members  of  the  corporation.     An  indenture  was 
made  by  the  parties  above  named  and  A.,  assigning  all  the  prop- 
erty of  the  corporation  to  A.  for  the  payment  of  their  debts  to  the 
banks.     The  banks  were  to  use  their  discretion  in  collecting  the 
notes  of  the  first  class,  and  to  apply  the  proceeds  to  the  payment  of 
their  demands  against  the  corporation.    The  securities  of  the  second 
class  were  to  remain  in  the  possession  of  the  banks,  and  were  not  to 
be  collected  until  the  assignee  had  paid  the  property  to  the  creditors. 
The  banks  afterwards  eompromised  various  debts  due  to  the  debtor 
corporation  which  were  included  in  the  first  class  above  named. 
The  amounts  given  up  exceeded  the  balance  due  from  the  corpora- 
tion to  the  banks.    The  compromises  were  made  in  good  faith,  and 
with  the  assent  of  the  corporation,  given  by  a  vote;  but  those  mem- 
bers who  were  bound  on  the  securities  of  the  second  class  did  not 
attend  the  meeting,  and  bad  no  legal  notice  of  the  proceedings.    On 
a  bill  in  equity,  brought  by  the  banks  against  these  members,  it  wai 
held  that  they  were  discharged  from  liability  on  their  obligations 
by  the  conduct  of  the  plain  tififs.' 

Aetiglb  VIL  Dbfbnses  Relating  to  the  Conduct  ov  the 

P&OCSEDINQ  TO   OhASGB   THE   StOOKHOLDER. 

Sscnov  SscnoN 

3761*  That  a  receiver  was  improperly  8754.  That  the  decree  of  assessment 

appointed.  was  collusive. 

3752.  That  the  assessment  was  ir-  8755.  That  the  decree  of  assessment 

regular.  authorized  a  compromise. 

8758.  That  the  defendant  did  not  have 

notice  of  the  assessment. 

A  Howard  9.  Glenn,  86  Ga.  238»  261 ;  >  Ante,  i  8008. 

4.  e.  21  Am.  St.  Bep.  156;  11  8.  E.  *  American  Bank  v.  Baker»  4Met. 

Bep.  610.  (Mass.)  164. 
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§  8751.  That  the  Becetveir  was  Improperly  Appointed*  — 

In  an  action  by  a  receiyer  to  recover  from  a  stockholder  an 
assessment  upon  his  unpaid  stock,  the  latter  cannot  set  up  as 
a  defense  /ratu2  in  procuring  the  appointment  of  the  receiver^  or 
the  claim  that  the  corporation  is  not  indebted;  since  these 
matters  have  been  adjudicated  in  the  action  resulting  in  the 
appointment  of  the  receiver.^  So,  the  legality  of  an  appoint- 
ment of  a  receiver  of  a  national  bank  cannot  be  inquired  into 
by  the  stockholders,  in  an  action  upon  an  assessment  made 
by  the  Comptroller  of  the  Currency.* 

g  8752.  That  the  Assessment  was  Irresrolar.  —  It  may  be 

stated  as  a  general  rule,  applicable  alike  to  suits  brought  by 
trustees  of  an  insolvent  corporation  appointed  under  statute,' 
and  to  assignees  in  bankruptcy,^  and  to  the  Comptroller  of  the 
Currency  under  the  National  Banking  Act,*  that  objections  to 
the  mode  in  which  such  trustees  or  assignees  have  proceeded 
in  making  assessments  upon  the  unpaid  shares  of  stockholders 
must  be  made  in  the  court  having  jurisdiction  of  the  proceed- 
ings in  chief,  and  cannot  be  made  for  the  first  time  by  the 
shareholder  when  sued  by  the  trustees  or  assignees  to  recover 
the  amount  so  assessed.  If  the  assessors  had  jurisdiction  to 
make  the  assessment,  errors  committed  by  them  in  assessing 
stock  not  liable  to  assessment,  or  in  determining  the  amount 
of  the  assessment,  should  be  corrected  by  an  application  to 
the  court  having  charge  of  the  bankruptcy  or  winding-up  pro- 
ceeding.' But  where  the  trustees  have  attempted  to  make  an 
assessment  upon  stockholders  without  first  having  disposed, 
or  attempted  to  dispose,  of  the  property  of  the  company,  or  to 
collect  its  debts,  this  is  an  objection  which  goes  to  the  juris- 


^  Schoonoyer  «.  Hinckley,  4S  Iowa, 
S2.  Bee  for  analogy,  Stewart «.  Lay, 
45  Iowa,  604. 

>  Young  V.  Wempe,  46Fed.  Rep.  854. 

*  As  in  Hurd  v.  Tallman,  60  Barb. 
(N.  Y.)  272. 

*  As  in  Sanger  v.  Upton,  91  U.  S. 
66;  Payeon  v.  Stoeyer,  2  Dill.  (U.  S.) 
427. 

2710 


*  Kennedy  v.  Gibson,  8  Wall. 
(U.  S.)  498,  605;  Cadle  v.  Baker,  20 
Wall.  (U.  S.)  650. 

•  Hurd  fu  TaUman,  60  Barb.  (N.Y.) 
272;  Payson  v.  Stoeyer,  2  Dill.  (U.  8.) 
427;  Upton  v.  Hansbrough,  6  Chi. 
Leg.  N.  242;  t.  e.  3  Bias.  (U.  8.)  417; 
Sanger  «•  Upton,  91  U.  S.  66. 
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diction  of  the  trustees  to  make  the  assessment  at  all.^  Pursu« 
ing  the  terms  of  a  statute,  it  was  accordingly  held  that  where 
trustees  of  an  insolvent  corporation  are  acting  without  any 
direction  of  court,  but  merely  under  the  powers  conferred  by 
the  act,  they  must  defer  any  assessment  upon  stockholders  till 
such-  time  as  they  have  complied  with  the  provisions  of  the 
act  in  regard  to  disposing  of  the  property  and  collecting  the 
liabilities,  in  order  that  it  may  be  seen  whether  any,  and  if 
any,  what,  assessment  '4s  necessary."^ 

§  3753.  Tliat  the  Defendant  did  not  Have  Notice  oi  the 
Assessmept.  —  The  right  of  the  shareholder  to  notice  of  the 
assessment  has  been  considered  in  a  former  chapter,  where  it 
is  seen  that  some  jurisdictions  dispense  with  the  requirement 
of  notice.*  Under  any  theory,  the  stockholder  will  be  pre- 
sumed to  have  had  knowledge  of  such  assessments  as  were 
made  while  he  was  a  director,  and  cannot, even  as  against  the 
corporation,  defend  an  action  to  recover  assessments  on  the 
ground  that  he  did  not  have  such  knowledge.* 

§  3754.  That  the  Decree  of  the  Assessment  was  Gollusiye. 

In  an  action  by  the  trustee,  appointed  by  a  court  to  wind 
up  a  corporation,  to  recover  a  judicial  assessment,  it  is  no 
defense  on  the  part  of  the  shareholder  that  the  decree, — 
although  obtained  in  a  foreigrh  State,  which  established  the 
indebtedness  of  the  corporation,  directed  the  assessment,  and 
appointed  the  plaintiff  as  a  trustee  to  collect  the  same, — 
was  procured  by  collusion  with  one  of  the  directors  of  the 
company.*  The  reason  is  that,  where  a  judgment  is  recovered 
in  one  State  and  is  thereafter  made  the  foundation  of  an 
action  in  another  State,  the  action  cannot  be  defended  on  the 
ground  of  fraud  in  the  concoction  of  the  judgment.     The 

»  Hurd  9.  Tallman,  60  Barb.  (N.  Y.)  •  ArUe,  «  1703, 1748. 

272.  *  Spellier   Electric   Time   CJo.    v. 

'  Ibid.    Oompare  Walker  V.  Grain,  Geiger,  147  Pa.  St.  399;  «.  c.  1  Pa. 

17  Barb.  (N.  Y.)  119;  Matter  of  Reci-  Adv.  Rep.  214;  23  Atl.  Rep.  547. 
prodty  Bank,  22  N.  Y.  9 ;  Story  v.  Far-         *  Hambleton  v.  Glenn,  72  Md.  331, 

man,  26  N.  Y.  214 ;  Greenwood's  case,  843. 


3  De  Gez,  M.  &  G.  459. 
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judgment  cannot  thus  be  overturned  in  a  collateral  proceed- 
ing, but  the  remedy  of  the  defendant,  if  any,  is  to  impeach  it 
by  a  direct  proceeding  in  equity  in  the  jurisdiction  in  which 
it  was  recovered/  And,  where  the  stockholder  thus  sued  had 
previously  filed  a  petition  in  the  court  pronouncing  the  decree  oi 
assessment,  to  review  that  decree, — it  was  held  that  he  was  now 
estopped  from  setting  up  any  matter  as  a  defense  to  the  action 
which  he  might  have  included  in  his  former  bill  of  review,  on 
the  principle  that  there  must  be  somewherean  end  to  litigation.' 

§  3755.  That  tbe  Decree  of  Assessment  Authorized  a 
Compromise. —  In  an  action  by  the  trustee  appointed  by  a 
court,  against  a  stockholder,  to  recover  from  him  his  propor- 
tion of  an  assessment  ordered  by  the  court  upon  the  shares 
of  the  stockholders,  a  ple|i  that  the  decree  provided  that  if  the 
stockholders  would  pay  a  certain  per  cent,  of  their  subscrip- 
tions by  a  given  time,  this  would  be  sufficient  to  satisfy  the 
indebtedness  of  the  corporation,  is  bad,  if  it  fails  to  allege 
that  the  defendant  paid,  or  offered  to  pay,  that  per  cent.* 


Abtiglb  VIII.    Other  Dbfsnsbs. 


SacnoH 

375S.  That  other  creditors  are  entitled 
to  priority  of  demand. 

8759.  That  a  prior  judgment  has  been 
rendered  against  the  defend- 
ant. 

3760.  That  a  prior  suit  is  pending. 

8761*  That  the  assets  of  the  corpora- 
tion axe  unappropriated. 

*  Christmas  v.  Russell,  6  Wall. 
(U.  8.)  290;  Maxwell  v.  Stewart,  22 
Wall.  (U.  S.)  77 ;  Hanley  v.  Bonog- 
hue,  116  U.  S.  1;  Hambleton  v. 
Glenn,  72  Md.  831,  348  (citing  the 
preceding  cases).  On  this  principle 
it  was  held  by  all  the  courts  in  which 
actions  were  brought  against  stock- 
holders by  the  trustee  appointed  by 
a  Virginia  court  in  the  litigation 
known  as  "  the  Glenn  ca$es,**  that  the 
decree  was  conclusive  except  as  to  de- 
fenses which  pertained  especially  to 

2712 


SscnoN 

3762.  That  there  is  a  solvent  judg- 
ment debtor  other  than  the 
corporation. 

8768.  That  the  receiver  or  awrignee 
has  been  guilty  of  miscon- 
duct in  dealing  with  the  as- 
sets. 

the  relation  of  the  defendant  to  the 
insolvent  corporation  as  a  stockholder. 
See  especially  Hawkins  v*  Glenn,  181 
U.  S.  319,  332;  Glenn  v.  Liggett,  135 
n.  S.  533;  Hambleton  v.  Glenn  (2d 
case),  72  Md.  351 ;  Glenn  «.  Williams, 
60  Md.  93. 

'  Hambleton  v,  Glenn  (2d  case),  72 
Md.  851 ;  citing  Sugg  v.  Thornton,  132 
U.  B.  524,  629. 

*  Howard  v.  Glenn,  85  6a.  238; 
i.  c.  21  Am.  St.  £ep.  156;  11  S.  £• 
Bep.  610. 
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{  3758.  Thai  Other  Creditors  are  Entitled  to  Priority  of 
Demand. — Where,  in  a  general  law  under  which  a  bank  was 
organized,  it  was  provided  that  the  bill-holders  of  the  bank 
should  be  entitled  to  a  priority  of  payment,  it  was  held  that 
that  fact  alone  could  not  avail  a  stockholder  made  individually 
liable  for  the  debts  of  the  bank, in  a  suit  against  him  by  the 
holder  of  a  draft  issued  by  the  bank.^ 

§  3759.  That  a  Prior  Jadg^ment  has  been  Rendered  a^rainst 
the  Defendant. — If  a  judgment  has  already  been  rendered 
against  a  stockholder,  in  a  suit  brought  by  or  on  behalf  of  a 
creditor  or  creditors,  to  the  extent  of  his  liability,  he  may 
plead  such  judgment  as  a  defense  to  a  subsequent  action 
brought  to  charge  him  in  respect  of  the  same  liabilityi' 
although  he  has  not  paid  it.'  In  Missouri,  where  a  view  has 
been  taken  contrary  to  the  doctrine  of  Maine,  stated  in  the 
next  section,  in  an  action  against  a  stockholder,  an  answer 
that  another  creditor  has  sued  the  stockholder  and  obtained 
jadgmeni,  execution,  and  payment  to  the  full  amount  of  the 
liability  of  such  stockholder,  is  a  good  plea  in  bar,  although 
the  suit  in  which  the  judgment  was  rendered  was  begun  after 
that  in  which  the  answer  was  made.^ 

§  8760.  That  a  Prior  Suit  is  Pendinir*  —  Whether  the  plea 
of  a  prior  action  pending  can  avail  a  shareholder,  when  sued  in 
respect  of  his  individual  liability,  is  pretty  clearly  settled  in 
the  negative;*  and  for  the  reason  that  although,  as  has  been 
declared  in  Maine,*  a  pending  suit  operates  as  a  2t>n  or  ehargt^ 
to  the  extent  of  the  amount  therein  claimed,  upon  the  amount 
for  which  the  defendant  stockholder  is  liable,  yet  this  lien 
or  charge  does  not  become  fixed  unless  the  suit  is  prosecuted 
to  judgment,  —  an  event  which  may  never  happen.  Much, 
therefore,  as  the  law  discourages  a  multiplicity  of  suits,  it  is 

^  Paine  v.  Stewart,  S3  Conn.  61S.  *  State  Say.  Asso.  v.  Kellogg,  62 

SeejKMl,  (  383S,  el  $eq.  Mo.  583;  «.  e.  4  OenU  L.  J.  3S2;  jpozt, 

>  Woodruff  &  Beach  Iron  Works  f .  k  3840. 
Chittenden,  4  Boaw.  (N.  Y.)  406.  ^  Po$t,  $  SS40. 

•  Bittner  v.  Lee,  25  Mo.  App.  559.  *  Poet,  k  3S80. 
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difiQcult  to  see  how  the  pendency  of  one  action  can  be  success- 
fully pleaded  in  bar  of  another.  A  court,  however,  might, 
and  in  some  cases  probably  would,  stay  proceedings  in  the 
later  suit  in  order  to  await  the  result  of  the  earlier,  unless  it 
should  appear  that  the  earlier  was  collusive,  or  was  not  being 
diligently  prosecuted.  It  was  no  defense  to  an  action  against 
a  stockholder  to  enforce  his  liability  under  a  statute  of  Maine, 
that  other  creditors  had  moved  against  him  before  the  plaintiff 
in  that  suit,  and  had  laid  the  foundation  for  his  liability  to 
them.  Nor  was  it  enough  to  show  that  suits  had  been  insti- 
tuted and  were  pending  on  such  prior  claims.  The  liability 
must  be  legally  established  and  fixed,  to  an  amount  which 
exhausts  it,  and  this  must  be  bona  fide,  in  order  to  bar  the 
prosecution  of  other  claims.^ 

§  3761.  That  tlie  Assets  of  the  Corporation  are  Unap- 
propriated. —  If  the  corporation  has  other  assets  capable  of 
being  called  in,  sufficient  to  satisfy  all  its  creditors,  it  is  a 
fair  inference  from  what  has  already  been  stated'  that  its 
shareholders  ought  not  to  be  charged  with  its  debts,  whether 
in  respect  of  unpaid  stock  or  of  a  superadded  statutory  lia- 
bility. In  other  words,  the  liability  of  the  shareholder  be- 
ing secondary,  he  cannot  be  proceeded  against  while  the 
creditor  has  an  adequate  remedy  against  the  corporation. 
But  where  a  stockholder,  proceeded  against  at  law,  sets  up 
such  a  defense,  he  must,  in  his  plea,  point  out  specifically  the 
property  of  the  corporation  which  remains  available  for  the 
satisfaction  of  creditors.  A  plea  that  the  plaintiff  was  not 
entitled  to  his  action  at  the  time  it  was  brought,  because  the 
bank  was  not  at  the  time  insolvent,  but  had  property  and 
assets  which  had  not  been  exhausted,  has  been  held  bad  for 
uncertainty;'  and  even  then,  under  other  theories  of  equity 
procedure,  such  a  defense  will  be  unavailable,  because  the 
return  of  an  execution  nulla  bona  will  be  held  conclusive/ 

>  Ingalla  «.  Oole,  47  Me.  630.  95  Oal.  681 ;   a.  e.  29  Am.  8t.  Rep. 

*^nte,  4  8351.  158;   30  Pac.  Rep.  776;   Balnea  v. 

*  Lane  v.  Morrie,  8  Ga.  468,  478.  Story  (Oal.),  30  Pac.  Rep.  777. 
«  ArUe,  4  8363;  Baines  v.  Babcock, 
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The  Supreme  Court  of  Iowa  has  taken  the  view  that  where  a 
receiver  of  an  insolvent  banking  company  brings  action  at 
law  against  one  of  its  stockholders  to  recover  in  respect  of 
the  amount  for  which  the  latter  is  liable  on  account  of  pay- 
ments not  made  on  his  stock,  and  also  under  a  statute  mak- 
ing him  further  liable  to  the  extent  of  the  par  value  of  his 
stocky  the  latter  cannot  defend  by  showing  that  there  is  a 
large  amount  of  uncollected  claims  in  the  hands  of  the 
plaintiff,  the  proper  assets  of  the  corporation,  against  solvent 
persons,  adequate  to  pay  all  its  indebtedness  without  calling 
upon  its  stockholders,  which  the  plaintiff  refuses  and  neglects 
to  collect  (after  request)  and  to  apply  to  the  payment  of  such 
debts.^  So,  it  is  held  not  error,  in  an  action  to  enforce  against 
a  stockholder  a  judgment  recovered  against  the  corporation, 
to  refuse  to  allow  the  stockholder  to  prove  that  the  corpo- 
ration has  property  outside  the  county  within  which  the 
judgment  was  obtained,  out  of  which  the  same  might  be  sat- 
isfied,*—  the  theory  being  that  the  return  of  the  sheriff  on  an 
execution  against  the  corporation,  issued  to  the  proper  county, 
is  concltLsive  between  the  parties.' 

g  3762.  That  there  is  a  Solvent  Jndgrment  Debtor  Other 
than  the  Corporation.  —  Suppose  the  creditor  has  recovered 
a  judgment  jointly  against  the  corporation  and  another  sol- 
vent party,  can  he,  in  case  he  fails  to  obtain  satisfaction  out  of 
the  corporation,  ignore  the  other  judgment  defendant  and  pro- 
ceed to  enforce  the  individual  liability  of  the  stockholders? 
It  has  been  held  that  he  cannot;^  but  it  is  to  be  observed  that 
this  places  the  stockholders  substantially  in  the  position  of 
sureties,  who  are  entitled  to  be  exonerated  as  long  as  there  is 
any  principal  debtor  from  whom  the  creditor  can  have  satis- 
faction.* 

>  Stewart  v.  Lay,  45  Iowa,  604.  «  Burch  v.  Taylor,  1  Wash.  245 ; 

«  Ripley  v.  Evans,  S7  Mich.  217;     «.  c.  24  Pac.  Rep.  438 ;  Burch  v.  Glover, 

9.  e.  10  Rail.  &  Corp.  L.  J.  250;  49     1  Wash.  250;  a.  c.  24  Pac.  Rep.  439; 

N.  W.  Rep.  504.  Burch  v.  Moore,  1  Wash.  249 ;  a.  c. 

*  ArUe,  $  3368.  24  Pac.  Rep.  439. 

*  AnU,  i  3351. 
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§  8763.  That  the  Beeeiver  or  Assisrnee  ha»  been  Guilty  of 
Misconduct  in  Dealing  with  the  Assets.-— Nor  would  it  be 
any  defense  to  show  that  the  receiver,  during  the  time  he  had 
been  acting  as  such,  had  been  speculating  in  the  indebtedness 
of  the  bank;  had  purchased  a  large  amount  thereof  at  fifty 
cents  on  the  dollar;  had  appropriated  the  assets  of  the  bank 
to  take  up  the  same  at  the  face  value  thereof,  pretending  thai 
the  same  was  an  indebtedness  of  the  bank;  that  he  was 
endeavoring  fraudulently  to  collect  from  the  stockholders  the 
unpaid  amount  of  their  subscriptions,  to  pay  off  such  illegal 
indebtedness  so  held  by  him  and  the  officers  of  the  bank,  all 
of  which  had  been  purchased  by  them  at  fifty  cents  on  the 
dollar,  with  full  knowledge  that  the  same  was  illegal.^  So,  it 
has  been  held  that  if  a  bank  whoso  charter  makes  the  stock- 
holders personally  liable,  makes  an  assignment,  which  is 
ratified  by  the  Legislature,of  sufficient  assets  to  secure  its  cir- 
culation, and  those  assets  are  afterwards  wasted,  so  that^on  a 
fiwi  fadoB  against  the  assignee,  in  favor  of  a  billholder,  nvBA 
bona  is  returned,  the  stockholders  are  not  discharged;  but  the 
billholder  may  have  immediate  recourse  to  them  for  payment.* 

^  Btowartv.  Lay.  ^  Iowa,  604.  *  Bobinson  «u  Lane,  19  Ga.  887. 
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CHAPTER  LXIX. 

LIMITATION  OF  ACTIONS  B7  OB  ON  BEHALF  OF  OREDITOES* 

Abt.  I.     Oknbbal  Principlecl    §g  8766-3775. 

IL     Whsn  Such  Statutxs  Bbqin  to  Bun.    §§  3779- 
8782. 


Abticlb  L    Gbnbral  Pbinciplbs. 


Sbction 

8766f  Preliminaiy  statement. 

8767.  Statutes  of  limitation  applicable 
to  x>enalties. 

S768.  Statutes  exonerating  stockhold- 
ers unless  acti(m  brought 
against  corporation  within  a 
given  time. 

8760.  In  the  case  of  notes  which  have 
been  renewed. 

8770.  Where  the  creditor  sues  to 
sequester  unpaid  balances. 


SscnoK 

8771.  FUing  of  general  creditors'  biU 

arrests  the  running  of  the 
statute  as  to  creditors  subse- 
quently joining. 

8772.  Prescription  under  the  code  of 

Louisiana. 

8773.  Delay  and  laches. 

8774.  Presumption  of  payment  from 

lapse  of  time. 
3775.  Why  a  judicial  call  does  not  rebut 
this  presumption  of  payment. 


§  8766.  Preliminary  Statement. —  In  a  former  chapter^ 
it  was  attempted  to  consider  the  effect  of  statutes  of  limitation 
upon  actions  brought  by  the  corporation  against  the  stock- 
bolder  to  enforce  assessments;  but  the  question  is  involved  to 
such  an  extent,  in  actions  brought  by  or  on  behalf  of  cred- 
itors against  stockholders,  that  no  attempt  was  made  to  sepa- 
rate them.  It  is  now  proposed  to  consider  some  matters, 
specially  relating  to  actions  by  or  on  behalf  of  creditors,  which 
were  not  considered  in  that  chapter;  and  this  chapter  should 
be  read  in  connection  with  that. 

g  8767.  Statutes  of  limitation  Applicable  to  Penalties. — 

The  question  what  statutes  making  stockholders,  directors^ 


*  AnU,  i  1986,  et  teq. 
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and  other  officers  of  corporations,  liable  to  its  creditors,  are 
penal  in  their  nature,  and  what  remedial,  has  already  been 
considered.*    The  question  may  have  a  bearing,  in  particular 
cases,  upon  the  application  of  statutes  of  limitation;  since  in 
most  of  the  States  a  shorter  period  of  limitation  is  prescribed 
for  actions  to  recover  penalties  than  for  actions  to  enforce 
contracts.     Upon  this  subject  it  was  held,  in  a  leading  case 
in  New  York,  that  an  action  against  stockholders,  under  a 
statute  which  makes  them  individually  liable  for  the  corpo- 
rate debts,  is  not  within  the  operation  of  a  statute  of  limita- 
tions which  restricts  the  commencing  of  an  action  ''upon  a 
statute  for  a  forfeiture  or  cause,  the  benefit  and  suit  whereof 
is  limited  to  the  party  aggrieved,"  to  three  years;  but  it  is 
rather  to  be  deemed  within  that  provision  of  the  statute  which 
regulates  the  bringing  of  "any  action  founded  on  contract, 
express  or  implied,"  and  the  statute  of  8ix  years,  therefore, 
applies.'     So,  a  statute  of  Nebraska,'  which  makes  stockhold- 
ers in  a  corporation  liable  for  debts  contracted  by  the  corpo- 
ration  while  its  officers  are  in  default  in  publishing  an  annual 
notice  stating  the  amount  of  all  the  existing  debts  of  the  cor- 
poration, is  quasi  penal,  but  is  not  a  penalty,  —  the  evident 
purpose  being  to  secure  the  rights  of  creditors;  so  that  an 
action  to  secure  the  rights  of  creditors  and  to  recover  such 
debts  is  not  barred  by  the  statute  of  limitations  of  one  year} 

g  3768.  Statutes  Exonerating  Stockholders  unless  Action 
Brougrht  against  Corporation  within  a  Given  Time.  —  Stat* 
utes  exist  in  some  of  the  States  limiting  not  only  the  character 
of  the  debts  for  which  stockholders  shall  be  liable  to  creditors,' 
but  also  the  period  within  which  an  action  must  be  commenced 
by  the  creditor  against  the  corporation  if  he  would  thereafter 
charge  the  stockholders.  Of  these,  the  following  statute  of 
Missouri  may  be  quoted  as  an  example:  ''No  stockholder  shall 

>  Ante,  i  S013,  et  Beg.  *  Howell  v,  Roberts,  29  Neb.  4S3 ; 

I  •  Coming  «.  McOullough,  1  N.  Y.      «.  c.  45  N.  W.  Rep.  923;  Ooy  v.  Jones, 

47;  8.  c.  49  Am.  Dec.  287.  30  Neb.  798;  «.  c.  10  L.  R.  A.  658;  1 

I  •  Oomp.  Stat.  Neb.,  ch.  16,  §  136.        Neb.  L.  J.  440;  47  N.  W.  Rep.  208. 

^  AnU,  $  3110,  et  teq. 
2718 


LIMITATION  OF  ACTIONS.     [3  Thomp.  Corp.  §  3769. 

be  personally  liable  for  the  payment  of  any  debt  contracted 
by  any  company  formed  under  this  charter  which  is  not  to  be 
paid  within  one  year  from  the  time  the  debt  is  contracted, 
nor  unless  a  suit  for  the  collection  of  such  debt  shall  be 
brought  against  such  company  within  one  year  after  the  debt 
shall  become  due."^  The  Legislature  has  power  to  pass  such 
statutes,  and  their  validity  cannot  be  questioned  in  the  courts, 
unless  the  period  of  limitation  is  so  short  that  the  courts  are 
able  to  say  that  it  is  unreasonable}  Within  this  principle,  it 
has  been  held  that  the  statute  above  quoted  is  not  unreason- 
able.' 

§  3709.  In  the  Case  of  Notes  'Which  hare  been  Renewed. 

In  the  case  of  a  liability  in  respect  of  an  unpaid  subscrip- 
tion, or  the  ordinary  superadded  statutory  liability,  the  gen^ 
eral  rule  is,  that  whatever  demand,  founded  in  contract,  is 
enforceable  against  the  corporation,  is  enforceable  against  the 
stockholders.  Under  this  theory,  where  the  debt  is  renewed 
by  the  giving  of  new  notes  in  exchange  for  old  ones,  the  stat- 
ute cannot  begin  to  run  in  favor  of  the  stockholder, under  any 
view,  until  the  maturity  of  the  notes  given  in  renewal.  It  is 
said  to  be  the  settled  rule  in  Maine  that  an  acceptance  of 
negotiable  paper  for  a  debt,  and  a  receipt  given  in  exchange 
for  the  debt,  are  an  extinguishment  of  the  original  liability  of 
the  debtor,  unless  the  parties  did  not  so  intend  it.  From  this 
the  conclusion  has  been  drawn  that  when  the  debt  of  a  corpo- 
ration  is  settled  by  its  negotiable  note,  and  that  note,  when 
due,  is  taken  up  by  another  note,  and  nothing  appears  to  show 
the  intention  of  the  parties,  the  date  of  the  second  note  must 
be  treated  as  the  time  when  the  indebtedness  of  the  corpora- 
tion accrued,  so  far  as  relates  to  the  liability  of  the  stock- 
holder.^ Where  the  statute  is  of  a  class  already  considered,* 
imposing  a  limitation  upon  the  debt  for  which  the  stockholders 
shall  be  liable,  by  providing  that  they  shall  not  be  liable  for 

>  1  Wagn.  Stat.  836,  f  18.  627.    As  to  this  subject  in  other  rela- 

>  ArUe,  k  1094.  tions,  see  anU,  «(  2017,  8117,  8187; 
*  Adamson  v.  Dayis,  47  Mo.  268.         poH,  k  4196. 

«  Miiliken  v.  Whitahouse,  49  Me.  ^  AnU,  k  3768. 
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debts  which  were  not  to  be  paid  within  one  year  from  the  time 
of  being  contracted,  then  the  question  frequently  arises, 
whether  the  renetving  of  the  debt  by  giving  new  notes  is  a  pro- 
longation of  it  beyond  the  period  of  one  year,  such  as  takes  it 
out  of  the  statute  and  releases  the  stockholders,  or  is  apay- 
meni  of  it  such  as  makes  the  new  note  a  new  contract.  The 
Supreme  Court  of  South  Carolina,  adopting  a  view  analogous 
to  that  held  by  some  other  courts,^  have  held  that  the  burden 
is  upon  the  creditor  to  show  that  payment,  and  not  merely 
renewal  or  prolongation,  was  intended;  and,  the  creditor  not 
having  shown  that  the  express  contract  was  that  the  new  note 
was  to  be  given  in  payment,  the  court  held  that  the  transac- 
tion operated  to  create  a  debt  extending  beyond  the  period  of 
one  year,  so  as  to  exempt  the  stockholders  from  liability  under 
the  statute.'  The  conclusion  is  believed,  by  the  writer,  to  be 
unsound,  and  the  reason  in  support  of  it  mere  casuistry. 
Every  person  of  ordinary  experience  knows  that  when  busi- 
ness men  renew  debts,  by  the  giving  of  new  notes  in  the  place 
of  old  ones,  they  do  not  stop  to  debate  or  consider  whether 
they  are  prolonging  the  old  debt  or  making  a  new  contract 
They  are  doing  both — they  are  paying  the  old  debt  in  a  sense, 
and  renewing  it  in  a  sense;  they  are  keeping  alive  the  old 
contract  in  a  sense,  and  they  are  making  a  new  contract  in 
another  sense;  and  the  rule  is  a  gross  piece  of  injustice  which 
turns  the  indulgence  of  the  creditor  of  the  corporation  into  a 
destruction  of  the  security  which  he  has  in  the  personal  lia- 
bility or  the  men  who  compose  the  corporation,  and  for  whose 
benefit  the  credit  was  extended  to  it  by  him. 

§  3770.  "Where  the  Creditor  Sues  to  Sequester  Unpaid  Bal- 
ances.— In  Missouri,  creditors  have  two  statutory  remedies 
against  stockholders.  One  is  by  a  motion  for  execution  under 
a  statute  already  considered,*  and  the  other  is  by  a  direct 

1  Ck)inpare  ante,  H  2017,  3117,  470;  Parrott  v.  Ck)lby,  6  Hon  (N.  Y.), 
S1S7,    and    poH,i  41W;    Griffith   v.     55. 

Green,  59  Hun  (N.  Y.),  619;  menu  '  Union  Bank  ir.Wando  Milling^ 

87  N.  Y.  St.  Rep.  705;  13  N.  Y.  Supp.     Co.,  17  S.  0. 839. 

*  Ante,  $  3002,  et  teq. 
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action  in  the  nature  of  an  action  at  law.  These  remedies  are 
not  exclusive,  but  the  creditor  may,  in  addition  thereto,  main- 
tain a  creditor's  bill  in  equity  to  subject  what  remains  due  from 
the  stockholders  to  the  corporation  in  respect  of  their  several 
holdings,  for  there  is  in  that  State  no  superadded  individual 
liability.  As  in  other  cases  in  that  State,^  the  statute  of  lim- 
itations does  not  begin  to  run  against  such  a  creditor's  suit 
until  the  creditor's  claim  has  matured  in  such  a  sense  that  he 
could  have  brought  his  action  against  the  corporation.  When, 
therefore,  the  president  of  a  banking  corporation,  upon  its 
becoming  insolvent,  procured  an  extension  from  its  creditors 
by  an  arrangement  under  which  he  issued  scrip  to  them,  pay- 
able in  three  years,  secured  by  a  mortgage  upon  his  own  prop- 
erty, and  the  circumstances  were  such  that  the  court  concluded 
that  he  had  power  so  to  act  for  the  corporation,  or,  at  least, 
that  his  action  was  ratified  by  it,— -it  held  that  the  statute  did 
not  begin  to  run,  against  a  creditor's  suit  in  equity,  until  the 
date  of  the  maturity  of  this  scrip.'  We  have  had  occasion  to 
refer  to  the  general  rule  of  equity  procedure  which  withholds 
the  aid  of  equity  from  a  creditor  until  he  has  exhausted  his 
remedy  at  law  by  recovering  a  judgment  which,  after  due  dili- 
gence, remains  unsatisfied.'  The  recovery  of  a  judgment  at 
law  being,  under  this  theory,  a  condition  precedent  to  the  right 
of  a  creditor  to  invoke  the  aid  of  equity,  it  is  a  safe  conclu- 
sion that  no  statute  of  limitations  will  be  allowed  to  run 
against  his  suit  in  equity  from  an  earlier  date  than  the  date 
of  the  recovery  of  his  judgment  at  law,*  though  he  may  never- 
theless be  repelled  on  the  ground  of  laches,^  This  is  in  har- 
mony with  a  holding  of  the  St.  Louis  Court  of  Appeals,  to 
the  effect  that  a  creditor's  action  against  the  stockholder  may 
be  brought  at  any  time  within  five  years  after  the  maturity  of 
the  debt,  though  more  than  five  years  have  elapsed  since  the 
dissolution  of  the  corporation.'    In  Iowa,  in  order  to  bar  an 

^  AnU,  k  2011.  '  Powell  v.  Oregozdan  B.  Co.,  SS 

«  Washington  Sar.  Bank  v.  Bntch-  Fed.  Rep.  187, 
en'  &c.  Bank,  107  Mo.  133;  a.  c.  28  *  PoBt,  4  3778. 

Am.  St.  Bep.  406.  *  McGinnis  «•  Kortkamp,  24  Mo. 

*  Antet  (  3351,  ti  uq.  App.  378. 
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action  against  a  stockholder  of  a  corporation  to  subject  the 
unpaid  balance  due  on  his  stock  to  the  satisfaction  of  a  judg- 
ment obtained  against  the  corporation  on  its  note  given  within 
five  years,  it  is  necessary,  not  only  to  show  that  the  note  was 
given  for  a  debt  which  accrued  more  than  five  years  previous 
to  the  commencement  of  the  action,  but  that,  at  the  date  of 
the  note,  the  indebtedness  of  the  corporation  could  not  have 
been  collected  from  the  corporation.*  This  is  in  conformity 
with  a  previous  decision  of  the  same  court  to  the  effect  that 
the  right  of  action  by  a  corporation  creditor  against  a  stock- 
holder, to  the  extent  of  his  unpaid  balance  due  on  stock, 
accrues  when  it  is  clear  that  the  corporation  has  no  property 
from  which  the  claim  may  be  collected,  and  not  from  the  time 
of  recovery  of  judgment  against  the  corporation.*  The  theory 
is,  that  such  sl  judgment  is  not  necessary,  as  a  condition  precedent, 
to  the  right  of  action  by  the  creditor  against  the  stockholder, 
though  it  may  be  a  necessary  instrument  of  evidence  in  such 
an  action, to  determine  the  measure  of  the  recovery.' 

§  3771.  Filingr  of  General  Creditors'  Bill  Arrests  the  Bun- 
ning  of  the  Statute  as  to  Creditors  Suhsequently  Joining. — 

It  was  held  in  the  English  Court  of  Appeal,  by  Lord  Justice 
Mellish,  that,  in  a  case  where  the  assets  of  a  debtor  are  to 
be  divided  amongst  his  creditors,  whether  in  bankruptcy  or 
in  insolvency,  or  under  a  trust  for  creditors,  or  under  a  decree 
of  a  court  of  chancery  in  an  administration  suit,  "  the  rule 
is,  that  everybody  who  had  a  subsisting  claim  at  the  time 
of  the  adjudication,  the  insolvency,  the  creation  of  the  trust 
for  creditors,  or  the  administration  decree,  as  the  case 
may  be,  is  entitled  to  participate  in  the  assets,  and  that  the 
statute  of  limitations  does  not  run  against  this  claim;  but  as 
long  as  assets  remain  unadministered,he  is  at  liberty  to  come 
in  and  prove  his  claim, not  disturbing  any  former  dividend."* 

»  Tama  Watei^Power  Co.  v.  Hop-         »  Ibid. 
jdns,  79  Iowa,  653;  a.  e.  44  N.  W.  *  Joint-Stock  Discount  Company's 

Rep.  797.  Claim,  L.  R.  7  Oh.  646,    The  same 

'  First  Nat«  Bank  v.  Greene,  64  principle  is  laid  down  in  1  Daniell'B 

I.jvva,  445.  Oh.  Pr.,  4th  ed.,  643. 
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Quoting  with  approval  this  statement  of  doctrine,  the   Su- 
preme Court  of  the  United  States  have  held  that,  where  a 
general  creditors'  bill  is  filed  against  an  insolvent  national 
bank  and  its  stockholders,  the  bill  necessarily  stands  as  a  bill 
in  behalf  of  the  complainant,  and  all  the  other  creditors  who 
may  come   in  and  join  them,  whether  it  recites  that  it  is 
so  brought  or  not;  that  the  filing  of  such  a  bill  stops  the  run- 
ning of  the  statute  of  limitations,  not  only  in  respect  of  the 
demands  of  the  creditor  tiling  the  bill,  but  in  reupect  of  the 
demands  of  all  other  creditors.*     The  theory  of  this  holding 
is,  that  the  rights  of  all  creditors,  and  the  defenses  against 
them,  are  to  be  determined  by  the  state  of  things  existing  at 
the  time  of  the  commencement  of  the  suit,  and  not  at  the  time 
when  they  may  come  in  and  prove  up  their  respective  claims. 
The  doctrine  was  thus  explained  in  the  opinion  of  the  court 
given  by  Mr.  Justice  Matthews:  "  When  any  creditor  appeared, 
during  the  progress  of  the  cause,  to  set  up  and  establish  his 
claim,  it  was  necessary  for  him  to  prove  that,  at  the  time  of 
filing  the  bill,  he  was  a  creditor  of  the  bank.     Any  defense 
which  existed  at  that  time  to  his  claim,  either  to  diminish  or 
defeat  it,  might  be  interposed  either  before  the  master,  or,  on 
the  hearing,  to  the  court.     The  creditor  having  established 
his  claim,  became  entitled  to  the  benefit  of  the  proceeding,  as 
virtually  a  party  complainant  from  the  beginning,  and  the 
time  that  had  elapsed  from  the  filing  of  the  bill  to  the  proof 
of  his  claim  would  not  be  counted  as  a  part  of  the  time  relied 
on  to  bar  the  creditor's  right  to  sue  the  stockholders.    In  other 
words,  if  he  proves  himself  to  be  a  creditor  with  a  valid  claim 
against  the  bank,  he  becomes  a  complainant  by  relation  to  the 
time  of  the  filing  of  the  bill."  * 

§  3772.  Prescription    under    the    Code    of    Iiouisiana. — 

Under  the  code  of  Louisiana,  prescription  does  not  begin  to 
run  in  favor  of  the  stockholder  until  there  has  been  a  call, 

*  Richmond  v.  Irons,  121  U.  8. 27,  *  Richmond  «.  Irons,  121  U.  8.  27, 

52;  80  held  in  Irons  V.  Manufacturers'     52. 
Bank,  27  Fed.  Rep.  591. 
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and  then  his  liability  is  not  barred  until  the  lapse  of  a  period 
of  ten  years.  Where  the  indebtedness  of  the  stockholder  to  the 
corporation  is  secured  by  a  pledge  of  his  shares,  the  posses- 
sion by  the  corporation  of  the  pledgee  is  a  constant  recogni- 
tion of  the  debt,  on  the  part  of  the  stockholderi  which 
prevents  prescription  from  running  at  alL  It  is  said  by 
Burmudezy  J.,  citing  many  authorities:  **  It  is  not  the  contract 
or  act  of  pledge  that  interrupts  prescription,  but  it  is  the 
deientian  of  the  thing  pledged.  Such  poMesMtan  is  a  constant 
renunciation  of  prescription  every  instant  that  it  begins  to 
run.''* 

§  3778.  Delay  and  Laches. — The  effect  of  delay  on  the  part 
of  the  creditor  in  pursuing  his  remedy,  as  against  the  corporsp 
tion,  and  afterwards  against  the  stockholder,  will  depend  upon 
whether  the  creditor  pursues  his  remedy  against  the  stock- 
holder in  the  legal  or  in  the  equitable  forum.  If  he  brings 
his  action  at  law,  or  pursues  a  strictly  statutory  remedy,  it 
may  be  assumed  that  he  will  not  be  prejudiced  by  his  delay, 
so  long  as  he  keeps  within  the  statute  of  limitations  or  avoids 
the  presumption  of  payment  from  lapse  of  time.  A  court  of 
equity  will  not  aid  creditors  of  an  insolvent  corporation  to 
enforce  satisfaction  of  their  demands  against  its  shareholders, 
where  they  have  suflFered  a  number  of  years  to  elapse,  during 
which  important  changes  have  taken  place,  without  attempt- 
ing to  enforce  their  rights.*  The  general  reason  which  sup- 
ports the  equitable  doctrine  of  laches  is,  that  after  the  lapse 
of  a  considerable  time  parties  naturally  and  justly  act  upon 
the  assumption  that  a  state  of  things  then  existing  will  not  be 
disturbed.  To  allow  that  state  of  things  thereafter  to  be  dis- 
turbed would  disappoint  their  just  expectations  and  impair  the 
rights  acquired  in  consequence  of  them.  The  principal  reason 
for  applying  the  doctrine  in  favor  of  stockholders  is,  that  where 
the  creditor  proceeds  seasonably,  the  right  of  subrogation  which 

^  Citizens'  Bank  v.  Hyams,  42  La.  Ohio,  C2,  71 ;    Burke  «•  Smithi  10 

Ann.  729,  7^;    $.  €.  7  South.  Bep.  Wail.  (XJ.  6.)  890;   Searcy  «.  litda 

700.  Bock  <&e.  B.  Co.,  5  DiU.  (U.  8.)  S4B. 

'  Gilmore  v.  Bank  of  Cincinnati,  8 
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the  stookholder  may  have  against  the  unexhausted  but  undis- 
coverod  assets  of  the  corporatiou,  and  the  right  of  contribution 
which  he  may  have  against  other  solrent  stockholders,  may 
be  beneficial  to  him;  whereas  these  rights  may  be  impaired  or 
loot  after  a  cousiderable  lapse  of  time.     At  the  same  time  the 
subject  is  one  which  addresses  itself  to  the  conscience  of  the 
chancellor  in  such  a  sense  that  no  definite  rule  can  be  stated 
with  reference  to  it.     What  will  be  such  a  delay  as  will  repel 
the  creditor  from  the  doors  of  a  court  of  equity  will  depend 
largely  upon  the  circumstances  attending  each  particular  case. 
In  oue  case  a  delay  of  Uiudve  years  was  held  sufficient;^  and  in 
another  case  where  there  had  been  a  delay  of  nearly  seven  years 
after  the  release  of  the  stockholders, which  was  the  subject  of 
the  complaint,  during  which  time  the  company  had  become 
practically  dissolved,  it  was  hold  that  the  creditors  ought  not, 
for  this  reason  (if  for  no  other),  to  succeed  in  equity.*    In 
like  manner,  where  the  creditor  recovered  his  judgment  in 
1867  and  his  execution  was  returned  ntiila  bona  in  1858,  and 
his  creditor's  suit  in  equity  was  not  brought  until  ten  years 
thereafter,  it  was  held  that  he  ought  to  be  precluded  by  his 
laches.'     On  the  other  hand  where,  in  an  action  to  charge  the 
trustees  of  a  corporation  with  personal  liability  for  a  debt  of 
the  company,  the  defendants  answered  that,  at  the  time  the 
debt  matured,  and  for  a  long  time  afterwards,  the  corporation 
was  solvent,  end  its  stockholders  severally  and  individually 
liable  for  all  its  debts,  by  reason  of  the  non-payment  of  its 
capital  stock;  that  the  plaintiff  neglected  to  institute  suit  for 
k»o  years;  that,  by  such  neglect,  the  plaintiff  released  and  dis- 
charged  the   stockholders   from  personal  liability;   that  no 
notice  was  ever  given  to  defendants  of  the  plaintiff's  claim, 
nor  had  the  defendants  any  opportunity  of  being  subrogated 
to  the  rights  and  remedies  of  the  plaintiff  against  the  corpora- 
tion while  solvent,  nor  against  the  stockholders  before  they 
were  released  as  above  stated, — on  demurrer  to  the  answer,  it 


>  Gilmore  «.  Bank  of  Oindjuiatl,  S         *  Searcy  v.  Little  Rock  Ac.  B.  Oo^ 

Ohio,  02.  71.  5  Dill.  (U.  8.)  S4S. 

•  Burke  v.  Smith,  16  Wall.  (U.  S.)  390. 
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was  held  that  these  facts  constituted  no  defense  to  the  action.^ 
In  like  manner  it  has  been  held  that  a  stockholder  is  not 
released  from  his  liability  for  a  debt  of  the  corporation  by  tbe 
fact  that  its  property  was  sequestrated,  a  receiver  appointed, 
and  its  officers  enjoined  from  doing  business  four  yeara  pre- 
vioualyf  there  having  been  no  judgment  of  dissolutiou.' 

§  3774.  Presumption  of  Payment  from  I^apse  of  Time« — 

The  doctrine  of  a  presumption  of  payment  from  a  great  lapse 
of  time  —  generally  a  period  of  twenty  years  —  bears  only  a 
remote  analogy  to  the  equitable  doctriue  of  laches,  and  is 
more  nearly  allied  to  the  policy  which  dictates  tbe  enacting 
of  statutes  of  limitation.  The  doctrine  of  laclies,  as  already 
seen,  is  a  meritorious  defense,  addressing  itself  to  the  reason 
and  conscience  of  the  chancellor  in  view  of  the  facts  of  each 
particular  case.  But  the  doctrine  of  the  presumption  of  pay- 
ment from  lapse  of  time  rests  upon  a  theory  of  public  policy, 
and,  like  the  statutes  of  limitation,  it  is  applied  arbitrarily  and 
wholly  without  reference  to  the  merits,  and  even  where  the 
evidence  shows  that  the  debt  has  not  in  fact  been  paid.  It  is 
merely  a  rule  of  public  policy,  and  is  in  fact  a  judicial  statute 
of  limitations.  The  doctrine  applies  both  at  law  and  in  equity. 
In  cases  where  no  statutes  of  limitation  are  applicable,  it 
operates  to  mature  the  title  of  the  possessor  of  personal  prop- 
erty;* to  bar  proceedings  by  a  distributee  to  compel  au 
administrator  to  settle;*  to  bar  the  right  of  entry  of  an  infant, 
though  the  entire  period  of  adverse  holding  was  during  his 
infancy;  *  to  put  an  end  to  the  rights  of  a  mortgagee  who  has 
taken  no  steps  to  assert  them;*  to  bar  a  proceeding  in  equity 
to  compel  a  settlement  by  a  trustee,  where,  during  a  period  of 


1  Merchants'    Bank   v.   Bliss,    13  *  McArthor  v.  Carrie,  32  Ala.  75, 

Abb.  Pr.  (N.  Y.)  225.  88;  «.  c.  70  Am.  Dec.  629. 

*  Hollingshead  v.   Woodward,  35  *  Harrison  «.  Heflin,  54  Ala.  552; 

Hun  (N.  Y.),  410.    This  case  was  Greenlees «.  Greenlees,  62  Ala.  330. 
reversed,  but  on  another  ground,  in  *  Woodstock  Iron  Oo.  v.  Roberts, 

107  N.  Y.  96.  87  Ala.  486. 

*  Goodwyn  v.  Baldwin,  69  Ala.  127. 
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twenty  years,  there  has  been  no  recognition  of  the  trust.'  In 
shorti  this  rule  of  repose  "  has  been  declared  applicable  to  all 
kinds  of  debts  and  pecuniary  obligations,  including  judg- 
ments, bonds,  and  mortgages,  embracing  also  fiduciary  debts 
of  every  character  due  from  trustees  to  cestuia  que  trust" ' 
That  it  is  a  fixed  and  arbitrary  rule,  proceeding  in  obedience 
to  general  rules  of  public,  policy,  and  often  in  the  face  of  jus- 
tice in  particular  cases,  will  appear  from  a  decisiou  in  which 
it  was  decided  that  the  intervention  of  the  Civil  War,  sus- 
pending even  the  statutes  of  limitations,  would  not  arrest  the 
running,  if  it  could  be  so  called,  of  this  judicial  statute  of 
limitations.  "  This,"  said  the  court,  "  may  acquit  suitors 
from  the  imputation  of  laches;  but  the  presumption  rests,  not 
only  on  the  want  of  diligence  in  asserting  rights,  but  on  the 
higher  ground,  that  it  is  necessary  to  suppress  frauds,  to 
avoid  long  dormant  claims,  which,  it  has  been  said,  have  often 
more  of  cruelty  than  justice  in  them;  that  it  conduces  to  the 
peace  of  society,  and  the  happiness  of  families,  and  relieves 
courts  from  the  necessity  of  adjudicating  rights  so  obscured 
by  the  lapse  of  time  and  the  accidents  of  life  that  the  attain- 
ment of  truth  and  justice  is  next  to  impossible."'  There  was 
a  recognition  of  the  application  of  this  presumption  to  the 
case  of  an  action  against  a  stockholder  to  enforce  his  unpaid 
subscription,  by  a  trustee  in  charge  of  the  assets  of  the  cor- 


*  McCarthy  v.  McCarthy,  74  Ala. 
546;  80  stated  in  Philippi  v.  Philippe, 
115  U.  S.  151, 159 ;  citing  Elmendorf 
V.  Taylor,  10  Wheat.  (U.  8.)  152; 
Bowman  v.  Wathen,  1  How.  (tJ.  8.) 
189;  Wagner  v.  Baird,  7  How.  (tJ.  8.) 
234 ;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
(N.  Y.)  90;  «.  c.  11  Am.  Dec.  417; 
Hovenden  v.  Annesley,  2  Sch.  &  Lef. 
607,  636;  Oholmondely  v.  Clinton,  1 
Jac.  &  Walk.  1, 138. 

s  Garrett  v.  Garrett,  69  Ala.  429, 

430. 

>  Harrison  v.  Heflin,  54  Ala.  552, 
563.  In  this  case  there  is  a  learned 
and  able  exposition  of  the  doctrine  by 


Brickell,  C.  J.  These  decisions  are 
collected  from  the  excellent  opinion 
of  the  late  Mr.  Justice  Clopton  in  the 
case  of  Semple  v.  Glenn,  91  Ala.  245, 
261 ;  B.  c.  24  Am.  St.  Rep.  804,  et  seg. 
Decisions  from  other  jurisdictions, 
English  and  American,  might  be 
greatly  multiplied  in  illustration  of  a 
rule  generally  well  understood  by  the 
profession;  but  this  would  involve 
too  great  a  digression  from  the  plan 
of  the  present  work.  See  Husky  v. 
Maples,  2  Coldw.  (Tenn.)  25;  a.  c.  88 
Am.  Dec  588,  note  590,  and  cases 
there  cited. 
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poration,  in  the  language  of  Mr.  Chief  Justice  FuUer^in  one 
of  the  Glenn  cases:  ^'Aud  here  there  was  a  deed  of  trost,  made 
by  the  debtor  corporation  for  the  benefit  of  its  creditors;  and 
it  has  been  often  ruled  in  Virginia  that  the  lien  of  such  a 
deed  is  not  barred  by  any  period  short  of  that  sufficient  to 
raise  the  presumption  of  payment/'  ^     In  that  case  tlie  court 
affirmed  a  judgment  against  the  stockholders ;  but  the  Supreme 
Court  of  Alabama,  on  the  second  appeal  in  one  of  the  Glenn 
cases,  expanded  the  doctrine  so  as  cut  the  case  up  by  the  roots. 
The  corporation,  it  will  be  recalled,  had  been  organized  in 
18G5.     It  had  made  an  assignment  of  all  its  assets  to  trustees 
for  the  benefit  of  its  creditors  in  1866.    These  trustees  took 
no  steps  to  execute  their  trust  until  1871,  when  a  general 
creditors'  bill  was  filed,  under  which  they  were  ousted  and  a 
new  trustee  (Glenn)  was   appointed  in  their  stead.      The 
assessment,  to  enforce  which  the  action  was  brought,  was  not 
ordered  by  the  court  superintending  the  administration  until 
March  26,  1886;  and  the  action  at  law  to  enforce  the  assess- 
ment was  brought  against  the  stockholder,  Semple,  on  the 
19th  of  November,  1886.     More  than  twenty  years  having 
thus  elapsed  between  the  date  of  the  execution  of  the  original 
deed  of  assignment  and  the  commencement  of  the  action,  and 
there  being  no  evidence  of  a  recognition  by  the  stockholder 
of  his  liability  during  this  period,  or  any  other  evidence  to 
rebut  the  presumption  of  payment  springing  from  the  lapse 
of  time,  —  it  was  held  that  the  presumption  became  eanclu- 

g  3775.  Why  a  Judicial  Call  does  not  Rebut  This  Pre- 
sumption of  Payment.  —  Although  the  stockholders  of  a 
corporation  who  are  not  made  parties  to  a  general  creditors' 
bill  to  wind  up  its  affairs  are  bound,  on  a  principle  of  repre- 
Mentation*  by  the  decree  ordering  the  assessment,  so  far  as  the 

^  Hawkins  v.  Glenn,  131  XT.  S.  319,  *  Semple  v.  Glenn,  91  Ala.  245; 

338;  citing  Smith  v.  Virginia  &c.  R.      $.  c.  24  Am.  St.  Rep.  894. 
Co.,  38  Gratt.  (Va.)  617;   Bowie  v.  »  ^nte,  §§  8049,  3499. 

Foor  School,  76  Va.  300;  Hamilton  v. 
Glenn,  86  Va.  901. 
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neGe9sity  arid  propriety  of  the  decree  are  concerned,  and  possibly 
for  other  purposes, —  yet  it  has  been  held  that,  for  the  purpose 
of  charging  a  particular  stockholder  with  liability,  be  is  not 
bound  by  the  decree  in  such  a  sense  as  cuts  off  any  defense 
which  he  might  have  interposed  against  the  corporation  itself, 
if  the  directors  had  made  an  assessment  and  the  corporation 
had  brought  an  action  against  him  to  enforce  the  same.  Such 
«  decree  does  not,  it  has  been  held,  involve  any  recognition 
on  his  part  of  his  continuing  liability  as  a  stockholder,  or 
furnish  any  other  species  of  evidence,  such  as  will  rebut  the 
presumption  of  payment  or  settlement  springing  from  the 
lapse  of  the  period  of  twenty  years.  When,  therefore,  this 
period  had  elapsed  since  the  corporation  made  an  assignment 
to  trustees  for  the  benefit  of  its  creditors  and  became  practi- 
cally dissolved,  it  was  held  that,  in  the  absence  of  any  evidence 
of  a  recognition  of  his  liability  by  the  stockholder,  this  pre- 
sumption constituted  a  complete  defense.^ 


Abticlb  n.     When  Such  Statutes  Begin  to  Run. 

SsonoN  Section 

S779.  Generally  from  the  date  of  the  S781.  From  the  date  of  the  appoint- 

call  under  which  the  action  is  ment  of  a  receiver. 

brought.  S782.  In  case  of  a  motion  for  execu- 
S780*  Where  the  statute  gives  a  joint  tion  under  the  Missouri  stat- 

action  against  the  corporation  ute* 

and  the  stockholders. 

§  3779.  Generally  from  the  Date  of  the  Call  ander  Which 
the  Action  is  Brought.  —  We  have  already  had  occasion  to 
refer  to  the  general  rule  that  statutes  of  limitation  do  not 
begin  to  run  against  actions  against  stockholders  until  a  call 
has  been  duly  made,  either  by  the  directors  or  by  a  court  of 
justice  administering  the  assets    of    the   corporation    after 

'  Semple  v.  Glenn,  91  Ala.  245,  as  to  the  extent  to  which  the  rights 

2S3;  f.c.  24Am«  St.  Bep.  S94.    The  of  stockholders  are  concluded  in  a 

opinion  of  the  court  so  holding,  deliv-  general  creditors'  suit,  on  the  theory 

ered  by  the  late  Justice  Olopton,  is  of  thor  being  represented  in  the  euit 

vahiable  as  ezpresong  at  some  lec^gth  hy  the  corptfreOion,  where  they  are  not 

the  views  of  a  very  com  petent  tribunal  actually  made  parties. 
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insolvency.*  Where,  as  in  Virginia,  the  transferor  of  sbarcs 
remains  liable  for  any  unpaid  balance  upon  his  subscription, 
although  the  transferee  may  become  liable  also,'  the  rule 
that  a  stockholder  is  not  liable  to  suit  for  unpaid  portions  of 
the  capital  stock  until  an  authorized  call  or  assessment  has 
been  made  upon  the  stock  held  by  him,  applies  also  to  a  stock- 
holder who  has  assigned  his  stock,  and  the  statute  of  limitations 
begins  to  run  in  his  favor,  not  from  the  date  of  the  assign- 
ment, but  from  the  maturity  of  the  assessment.'  Where 
there  are  siLCcessive  asaessmentSf  whether  by  the  directors  while 
the  corporation  is  a  going  concern,  or  by  order  of  a  court  of 
justice  after  insolvency,  each  separate  assessment  creates  a 
separate  right  of  action,  and  against  that  right  of  action  the 
statute  begins  to  run  from  the  date  of  that  assessment,  and 
not  from  the  date  of  a  previous  assessment.  It  follows  that 
the  refusal  of  the  stockholder  to  pay  a  prior  assessment  is  not 
such  a  denial  of  his  liability  for  future  assessments,as  sets  in 
motion  the  statute  of  limitations  in  his  favor  in  respect  of  the 
entire  unpaid  balance  due  by  him  on  his  share  subscription.^ 

§  3780.  TVliere  the  Statute  Givefl  a  Joint  Action  agrainst 
the  Corporation  and  the  Stockholders. — It  may  be  assumed, 
on  a  theory  already  stated,'  that  where  the  statute  gives  a  joint 
action  against  the  corporation  and  its  stockholders,  or  any  of 
them,  the  statute  of  limitations  will  begin  to  run  in  favor  of 
the  stockholder  at  the  time  when  it  begins  to  run  in  favor  of 
the  corporation,  and  that  the  same  statute  will  be  applicable 
to  both  actions.^    And,  generally,  it  may  be  concluded  that 


»  AnUt  §§  2003,  2005.  The  leading 
case  in  support  of  the  doctrine  is  Sco- 
vill  V.  Thayer,  105  U.  S.  143.  See 
also  Marr  t;.  West  Tennessee  Bank, 
4  Lea  (Tenn.),  578,  593;  Thompson  v. 
Reno  Savings  Bank,  19  Nev.  171; 
«.  c.  8  Am.  St.  Rep.  881 ;  citing  Har- 
mon t;.  Page,  62  Oal.  448. 

«  Va.  Code,  1873,  ch.  57 ;  Hamilton 
V.  Glenn,  85  Va.  901 ;  «.  c.  9  S.  E. 
Rep.  129 ;  McKim  v.  Glenn,  66  Md. 
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479;  8.  c.  8  Atl.  Rep.  130;  Hambleton 
V.  Glenn,  72  Md.  331 ;  «.  c.  20  Atl. 
Rep.  115;  Priest  v,  Glenn,  61  Fed. 
Rep.  400. 

*  Priest  V.  Glenn,  51  Fed.  Rep.  400. 

*  Dorsheimer  v.  Glenn,  51  Fed. 
Rep.  404. 

*  AnU,  i  2010. 

*  Oonklin  V.  Forman,  48  N.  Y.  527; 
affirming  «.  e.  8  Abb.  Pr.  (n.  s.)  (N.  Y.) 
161 ;  57  Barb.  (N.  Y.)  484. 
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wberoi  under  the  charter  of  the  company,  the  liability  of 
stockholders  is  that  of  partners,  the  stockholders  occupy,  in 
respect  of  the  statute  of  limitations,  the  same  relation  to  the 
creditors  of  the  corporation  which  the  corporation  itself 
occupies,  and  that  the  same  statute  of  limitations  is  appli- 
cable.^ Accordingly,  where  the  liability  of  the  stockholders  of 
a  banking  corporation  is,  under  its  charter,  that  of  partners, 
and  a  depositor  brings  an  action  against  such  a  stockholder 
on  a  cause  of  action  shown  by  credits  entered  in  his  bank  book, 
the  cause  of  action  in  Illinois  is  not  governed  by  the  statute 
of  five  years  relating  to  demands  not  in  writing,  but  is  gov- 
erned by  the  statute  of  ten  years^  relating  to  demands  in  writ- 
ing, and  the  same  statute  applies  which  would  apply  if  the 
action  were  against  the  corporation.' 

§  3781.  From  the  Date  of  the  Appointment  of  a  Receiver. 

We  have  had  occasion  to  note  numerous  holdings  to  the 
effect  that,  notwithstanding  the  appointment  of  a  receiver  of 
the  assets  of  the  corporation  in  a  creditor's  suit,  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  the  stockholders* 
until  calls  are  ordered  by  the  court  superintending  the  admin- 
istration, and  then  only  from  the  date  of  each  call,  in  respect 
of  the  right  of  action  to  enforce  that  call."  This  is  not,  how- 
ever, the  universal  theory.  In  a  case  in  New  York,  more 
than  four  years  after  the  rendition  of  a  judgment  against  a 
corporation  sequestrating  its  property,  appointing  a  perma- 
nent receiver  of  it,  and  restraining  its  ofQcers  and  agents  from 
all  interference  with  it,  a  creditor  of  the  corporation  com- 
menced an  action  to  charge  a  stockholder  with  a  judgmeivt 
against  it,  on  the  ground  that  the  whole  capital  stock  was  not 
paid  in.  It  was  held  that  the  action  was  barred  by  the  pro- 
vision of  the  New  York  Manufacturing  Companies  Act  that 

*  Shalncky  v.  Field,  124  HI.  617;  They  constitute  'evidence  of  indebi- 
f.  e.  7  Am.  St.  Rep.  399.  edness  in  writing,'  within  the  mean- 

•  Shalucky  v>  Field,  tupra.  "The  ing  of  the  statute."  Jassoy  v.  Horn, 
entries  in  the  bank  book  were  made  64  111.  379.  See,  also,  Folz  v.  Nelke, 
by  the  bankers,  and    they  charged  83  111.  App.  870. 

themselves  with  the  money  deposited.  '  Ante,  i  2005. 
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no  suit  shall  be  brought  against  any  stockholder  in  a  com- 
pany organized  under  the  act^  unless  the  same  shall  be  com- 
menced within  two  years  from  the  time  he  shall  have  ceased 
to  be  a  stockholder;^  since,  upon  the  appointment  of  the  re- 
ceiver, the  corporation,  for  all  practical  purposes,  ceased  to 
exist,  and  the  defendant  ceased  to  be  a  stockholder  within  the 
meaning  of  the  statute.'  The  writer  respectfully  submits 
that  the  statute  was  not  intended  to  mean  any  thing  of  the 
sort,  but  that  it  was  intended  to  meet  the  ordinary  case  of  a 
person  ceasing  to  be  a  stockholder  by  transferring  his  shares 
to  another.  When  the  receiver  takes  possession  of  the  assets 
ef  a  corporation,  he  does  not  become  the  assignee  of  the  shares 
of  its  members,  and  it  is  a  palpable  perversion  of  the  mean- 
ing of  language  to  say  that,  from  that  circumstancey  they  cease 
to  be  stockholders. 

S  3782.  In  Case  of  a  Motion  for  £xecntion  nnder  the  Mis- 
souri Statute.  —  Where  a  creditor  proceeds  by  a  motion  for  execu- 
tion under  a  Missouri  statute  already  considered,*  his  right  to 
proceed  does  not  accrue  until  he  has  recovered  a  judgment,  sued 
out  an  execution  thereon,  and  the  execution  has  been  returned 
nulla  bona,*  In  such  cases  it  must  follow  that  the  statute  of  limita- 
tions, for  all  the  purposes  of  the  proceeding,  commences  to  run  from 
the  date  of  the  return  of  nulla  bona.* 

^  Laws  N.  Y.  1848,  ch.  40,  i  24.  '  ArUe,  ^  8602,  a  teq. 

'  HollingBhead  v.  Woodward,  107  «  AvU.  ^  3608. 

N.  Y.  96;  <.  c.  18  N.  E.  Bep.  621;  11  *  Washington    Sayings   Bank    f. 

N.  Y.  St.  Bep.  825;  2  Bail,  db  Corp.  Batchers'  &c.  Bank,  107  Mo.  133;  t.  ew 

I..  J.  545.  28  Am.  St.  Bep.  405. 
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CHAPTER  LXX. 


SET-OFF. 


Abt.  L    Ik  Obnbbal.    g§  3785-3804. 

II.    TJkdbb  Pabticulab  Statutes.    §§  8809^818. 

Abtiolb  L    In  Gbnebal. 


878S.  Bight  exists  where  the  corpo- 
ration is  a  going  concern. 

S786.  Oeasea  when  the  corporation 
hecomea  ineolvent. 

8787.  BeBflons  which  deny  the  right 
after  insolvency. 

878S.  Right  exists  where  there  are  no 
other  creditors. 

8780.  Bight  exists  where  the  deht  of 
the  corporation  is  a  trust 
fund. 

S790.  Where  the  statute  gives  a  direct 
proceeding  at  law. 

8791.  Special  contract  for  a  right  of 

set-off. 

8792.  Distinction  between  cases  where 

the  set-off  is  executed  and 
where  it  is  unexecuted. 
8703.  If  the  shareholder  is  a  bankrupt* 
8794.  Whether  payment  of  corporate 
debts  pleadable  by  way  of 
set-oS. 
8706i.  Whether  stockholder  may  com- 
pound with  creditors. 


SxcnoN 

8798.  BelesflB  by  a  creditor  of  a  partic- 
ular shareholder. 

8797.  Shareholder  cannot  buy  claims 
at  a  discount  and  plead  them 
as  offsets. 

8708.  But  may  prove  as  a  creditor 
claims  which  he  has  pur- 
chased at  a  discount. 

8700.  And  for  stronger  reasons  a 
stranger  may  do  so. 

8800.  Company     may    setoff     calls 

against  its  own  debt. 

8801.  Setting   off   unpaid   dividends 

against  debts  of  the  corpora- 
tion. 

8802.  Where  the  indebtedness  to  the 

stockholder  has  collateral  se- 
curity. 

8808.  Shareholder  can  only  assign 
debt  of  company  subject  to 
right  of  set-off. 

8804.  P<dicy-holders  cannot  set  off 
loss  against  liability  on  pre- 
mium note. 


§  3785.  Bigrbt   Exists  where  the  Corporation  !b  a  Golnsr 

Concern.  —  As  a  corporation  is  a  distinct  person  in  law  from 
eacb  one  of  its  members,^  and  as  it  may  sue  one  of  its  mem- 
bers and  be  sued  by  bim,  tbe  same  as  one  natural  person  may 


^  AnU,  i  1078»  et  uq. 
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sue  another  and  be  sued  by  him,  —  it  follows  that  in  any 
action  by  a  corporation  against  one  of  its  stockholders,  while 
the  corporation  is  a  going  concern,  the  stockholder  has  tlie 
same  right  to  set  off  any  debt,  which  may  be  due  to  him  from 
the  corporation,  which  he  would  have  if  sued  by  a  natural  per- 
son.^ And  the  same  rules  govern,  in  determining  whether 
the  right  of  set-off  exists,  which  govern  in  ordinary  actions. 
A  leading  one  of  these  rules  is,  that  no  debts  can  be  set  off 
against  each  other  which  are  not  mutual.  Joint  debts  cannot 
be  set  off  against  separate  debts.'  And,  therefore,  if  a  corpo- 
ration sues  a  stranger,  he  cannot  set  off  a  debt  due  to  him  from 
a  stockholder  of  the  corporation.*  Upon  the  same  principle, 
in  an  action  by  the  assignee  of  an  insolvent  corporation  to 
recover  a  debt,  the  defendant  is  not  entitled  to  set  off  a  claim 
due  from  the  corporation  to  Sifirm  of  which  he  is  a  member.* 
Nor  can  a  stockholder,  by  paying  a  debt  due  by  the  corpora- 
tion to  a  firm  of  which  the  stockholder  is  a  member,  extinguish 
his  liability  to  other  creditors  of  the  corporation.* 

§  3786.  Ceases  when  the  Oorporatioii  Becomes  Insolv- 
ent. But  the  right  of  set-off  resembles,  in  one  respect, 
the  right  of  reaciaaion  for  fraud;  •  it  ceases  as  soon  as  the 
oorporation    becomes    insolvent,''   or   where   it   is    in   bank- 


^  Gramet  &c.  Mining  Co.  v.  Sutton, 
3  Best  &  8.  S21. 

*  Lind.  Part.,  5th  ed.,  290,  et  seq,; 
Bcammon  v.  Kimball,  92  U.  S.  362, 
867;  Balch  v.  WUeon,  25  Minn.  299; 
«.  c.  83  Am.  Rep.  467. 

»  Lind.  Oomp.,  6th  ed.,  273. 

*  Howe  V.  Snow,  3  Allen  (Mass.), 
111.  It  has  been  held  that  in  a  suit 
by  a  corporation  against  a  stockholder, 
defendant  may  set  off  any  sum  fraud- 
ulently obtained  from  him  as  sub- 
scription, unless  there  are  debts  of  the 
corporation  incurred  since  his  sub- 
scription, equal  to  said  sum  or  greater. 
Hamilton  v.  Grangers'  Life  &c,  Ins. 
Oo.,  67  Qa.  145. 
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*  Buchanan  v.  Meisser,  105  111.  638. 

*  AnUt  ^  1448,  et  seq. 

»  Sawyer  v.  Hoag,  17  Wall.  (U.  8.) 
610 ;  McAvity  v.  Lincoln  Pulp  Sec.  Oo.| 
82  Me.  504;  «.  e.  20  Atl.  Rep.  82; 
Shickle  v.  Watts,  94  Mo.  410;1^una- 
Water  Power  Oo.  v.  Hopkins,  79IowSf 
653 ;  «.  c.  44  N.  W.  Rep.  797 ;  Boulton 
Oarbon  Oo.  v.  Mills,  78  Iowa,  460 ; «.  c. 
5  L.  R.  A.  649;  43  N.  W.  Rep.  290; 
Scovill  V.  Thayer,  105  U.  S.  143; 
Scammon  v.  Kimball,  92  U.  S.  362; 
Handley  v.  Stutz,  139  U.  S.  417 ;  Mari- 
time Bank  Liquidators  v.  Troop,  1<$ 
Sup.  Ot.  Oan.  456 ;  «.  e.  31  Am.  <&  Eng. 
Corp.  Oas.  410.  Such  is  the  rule  un- 
der the  English  Companies  Act,  1862, 


SKT-OFP.     [8  Thomp.  Corp.  §  3786. 

ruptcy,^  with  certain  exceptions  hereafter  noted.  The  stock- 
holder cannot,  in  a  proceeding  against  him  by  or  on  behalf  of 
a  creditor  or  creditors,  set  off  a  debt  due  to  him  by  the  corpo- 
ration.* Where  there  is  a  general  winding-up  proceeding ^  either 
by  means  of  a  receiver  in  a  court  of  equity,*  or  by  means  of 
a  receiver  or  liquidator  appointed  under  a  statute,  such  as  the 


in  respect  of  limited  companies: 
Grissell's  case,  L.  R.  1  Ch.  528;  Black 
&Co.'8  ca8e,L.R.8  Oh.  254;  Calish- 
er's  case,  L.  R.  5  £q.  214;  Barnett'a 
case,  L.  R.  19  Eq.  449.  CorUray 
in  case  of  a  voluntary  winding  up : 
Brighton  Arcade  Co.  v.  Dowling,  L.  R* 
8  0.  P.  175.  Thifl,  as  explained  by 
8ir  N.  Lindley,  differs  from  the  rule 
which  prevailed  under  the  Acts  of 
185^-1858.  See  21  &  22  Vict.,  ch.  60, 
h  17,  and  Garnet  &c.  Min.  Go.  v.  Sut- 
ton, 3  Best  <&  S.  821 ;  Barrett's  case, 
4  DeGex,  J.  <&  S.  416  and  756.  The 
present  law  of  England,  and  the  dis- 
tinction in  respect  of  this  right,  de- 
pend on  the  interpretation  of  statutes, 
and  are  explained  by  the  same  author 
in  lind.  Comp.  Law,  5th  ed.,  557. 
See  Gill's  case,  12  Ch.  Div.  755;  Re 
Whitehouse,  9  Ch.  Div.  595 ;  Garnet 
Ac  Mining  Co.  v,  Sutton,  3  Best  dc  S. 
321;  Ex  parte  Brown,  12  Oh.  Div. 
823;  Ex  parte  Mackenzie,  L.  R.  7 
Eq.  240;  Ex  parte  Cannon,  30  Ch. 
Div.  629;  Re  Addlestone  Linoleum 
Co.,  37  Ch.  Div.  191 ;  Calisher's  case, 
L.  R.  5  Eq.  214.  The  leading  com 
seemstobe  Grissell's  case,  L.  R.  1  Ch. 
528.  Compare  the  seemingly  over- 
ruled case  of  Brighton  Arcade  Co.  v. 
Dowling,  L.  R.  3  C.  P.  175 ;  and  see 
Thomp.  Stockh.,  ^  383.  A  set-off  was 
disallowed  in  the  following  cases :  Re 
Masons'  Hall  Tavern  Co.,  L.  R.  5  Eq. 
286 ;  Sankey  Brook  Coal  Co.  v.  Marsh, 
L.  R.  6  Exch.  185.  It  was  allowed 
under  the  facts  of  the  following  cases : 
Re  London  &  Colonial  Co.,  L.  R.  7 


Eq.  550 ;  Re  City  Terminus  Hotel  Co., 
L.  R.  14  Eq.  10.  A  number  of  con- 
trary and  confimng  decisione  on  this 
subject  were  noted  by  the  author  in 
his  work  on  stockholders  (Thomp. 
Stockh.,§  381),  and  their  reasoning  ex- 
plained. These,  together  with  some 
others,  will  now  be  cited  merely: 
Briggs  V.  Penniman,  8  Cow.  (N.  Y.) 
387, 390;  «•  c.  18  Am.  Dec.  454;  Taii- 
madge  v.  Fishkill  Iron  Co.,  4  Barb. 
(N.  Y.)  882,  391  (quoted  with  ap- 
proval in  Robinson  v.  Bank  of  Darien, 

18  Ga.  65, 109) ;  Boyd  v.  Hall,  56  Ga. 
563 ;  Belcher  v.  Willcox,  40  Ga.  391 ; 
Haynes  v.  Kent,  8  La.  Ann.  132  (mak- 
ing the  stockholder  a  preferred  cred- 
itor merely  because  he  is  a  stock- 
holder) ;  Remington  v.  King,  11  Abb. 
Pr.  (N.  Y.)  278;  Richards  v.  Crocker, 

19  Abb.  N.  Cas.  (N.  Y.)  73;  Christen- 
sen  V.  Colby,  43  Hun  (N.  Y),  362; 
Marr  v.  West  Tennessee  Bank,  4  Lea 
(Tenn.),  578. 

»  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 
610,  622;  followed  in  Scammon  v. 
Kimball,  92  U.  S.  362. 

«  Matter  of  Empire  City  Bank,  18 
N.  Y.  199,  227;  Lawrence  v.  Nelson, 
21  N.  Y.  158;  Hillier  v.  Allegheny 
County  Ins.  Co.,  3  Pa.  St.  470 ;  b,  c. 
45  Am.  Dec.  656 ;  Matthews  v.  Albert, 
24  Md.  527 ;  Grose  v.  Hilt,  36  Me.  22 ; 
Thompson  v.  Reno  Savings  Bank,  19 
Nev.  103;  «.  c.  3  Am.  St.  Rep.  797. 

*  Scammon  v.  Kimball,  92  U.  S. 
362,  867;  Shickle  v.  Watts,  94  Mo. 
410,  418. 
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English  Companies  Act/  or  a  similar  statute  in  Canada/  or 
the  United  States  National  Banking  Act/  or  the  late  Federal 
Bankruptcy  Act/  or  a  State  insolvency  law/ — no  right  of 
set-off  exists  in  favor  of  the  shareholder;  since  to  allow  sueh 
a  right  would  be  to  allow  a  preference  to  the  shareholders 
over  other  creditors.  On  the  contrary,  they  must  pay  up 
what  they  owe  like  other  debtors^  and  then  get  their  dividends 
like  other  creditors. 

§  3787.   Ileasons  Which  Deny  the  Bight  after  Insolveney* 

1.  The  first  reason  generally  given  for  the  rule  denying 
the  right  of  set-off  after  a  corporation  has  become  insolvent, 
is  the  theoretical  reason  which  often  operates  to  deny  the 
right  of  set-off  in  courts  of  law,  which  is,  that  there  can  be 
no  set-off  unless  the  debts  are  mutual  and  in  the  same  rights 
Briefly  explained,  the  meaning  is,  that  when  the  assets  have 
been  impressed  with  the  quality  of  a  trust  fund  for  the  equal 
benefit  of  all  the  creditors,  their  custodian,  whether  the  cor- 
poration, its  directors,  a  receiver,  assignee,  or  other  liquidator, 
holds  them,  not  in  right  of  the  corporation,  against  which 
the  set-off  is  claimed,  but  in  right  of  the  creditors.  This 
reason  is  even  more  applicable  to  cases  where  a  creditor  or 
his  representative  proceeds  to  enforce  a  statutory  individual 
liability;  since  such  a  liability  is  not  a  debt  due  by  him  to 
the  company;  it  is  not  an  asset  of  the  company,  and  cannot, 
without  the  aid  of  a  statute  so  authorizing,  be  sued  for  by  a 


*  Post,  $  3791 ;  Re  Stranton  Iron 
Ac.  Co.,  L.  R.  19  Eq.  449 ;  Re  Breech- 
Loading  Armoury  Co.,  L,  R.  5  £q. 
214 ;  Re  Whitehouse,  9  Ch.  Biv.  595 ; 
47  L.  J.  Oh.  801;  39  L.  T.  (n.  b.) 
415 ;  27  Week.  Rep.  181 ;  Giirs  case, 
12  Oh.  Div.  755. 

'  Maritime  Bank  Liquidators  v. 
Troop,  16  Sup.  Ot,  Can.  456;  «.  c.  31 
Am.  &  Eng.  Corp.  Cas.  410. 

»  Sowles  V.  Witters,  89  Fed.  Rep. 
403;  Stephens  v.  Schuchmann,  32  Mo. 
App.  333. 
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*  Sawyer  v,  Hoag,  17  Wall.  (U.  a) 
610,  622;  Scammon  v.  Kimball,  92 
U.  S.  862. 

*  McAvity  V.  Lincoln  Pulp  &c.  Co., 
82  Me.  504;  «.  c.  20  Atl.  Rep.  82. 

*  Sawyer  v,  Hoag,  17  Wall.  (U.  8.) 
610,  622;  Scammon  v.  Kimball,  92 
U.  8.  362,  366,  where  the  reasons 
are  stated  by  Mr.  Justice  Clifford. 
To  the  general  doctrine,  see  United 
States  0.  Eckford,  6  Wall.  (U.  S.)  484, 
488. 
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leceiTer  of  the  company.^  On  the  contrary,  it  is  a  liability, 
in  the  nature  of  a  guaranty  or  a  superadded  security,  flowing 
directly  from  the  stockholder  to  the  creditors.  Hence,  there 
is  no  mutuality  between  such  a  liability  and  a  debt  due  by  the 
corporation  to  the  stockholder.  The  same  is  true  when  the 
liability  is  for  moneys  due  on  account  of  stock  held  by  him 
which  has  not  been  fully  paid.'  Such  a  debt,  as  we  bave 
seen,'  is  deemed  in  equity  a  part  of  the  capital  stock  of  the 
company,  and  is  a  trust  fund  to  be  devoted  to  the  payment  oi 
all  its  creditors;  and  hence,  whilst  the  company,  as  long  as  it 
continues  a  going  concern,  may  call  it  in,  and  the  stock- 
holder, without  doubt,  set  off  against  it  any  demand  ho  may 
have  against  the  company,  yet  when  the  company  becomes 
insolvent,  and  there  is  not  enough  to  satisfy  all  its  creditors, 
this  trust  fund  manifestly  cannot  be  appropriated  by  a  cred- 
itor who  is  a  stockholder,  to  the  exclusive  payment  of  hie 
own  claim.^  Substantially  the  same  reasons  are  held  in  the 
English  courts  of  equity.  The  winding-up  acts  of  that  coun- 
try are  framed  on  the  idea  of  doing  justice  to  creditors  by 
allowing  them  to  share  pari  passu.  By  allowing  the  right  of 
s«t-ofr  to  a  shareholder  who  is  a  creditor,  he  thereby  obtains 


^  AnU^  $  8560.  apparently  the  same  at  law,  but  dif- 

*  Black  &  Co.*8  case,  L.  B.  8  Ch»  ferent  in  equity,  set-off  woald  not  be 

281.    *'What,"  said   Lord   Ohelms-  allowed  here ;  nor  do  I  suppose  that, 

ford,  in  this  case,  "  is  the  ordinary  in  the  present  state  of  the  law,  it 

law  of  set-off?    It  is  what,  in  the  would  be   allowed  at  common   law 

eivil  law,  was   called  eomperuatUmf  either.    Bixt  here  the  rights  are  sob- 

and  simply  means  this:  that  when  stantially    different.     The    mament 

you  have  got  two  cross-demands,  of  a  that  the  winding-up  takes  place,  the 

nature  substantially  the  same,  and  whole  administration  is  carried  on 

due  to  and  from  A.  and  B.  in  the  with  a  view  to  the  payment  ol  the 

same  right, — that  is  to  say,  when  the  debts  of  the  creditors,  and  in  the  first 

one  is  a  creditor  in  his  own  right,  and  instance  to  payment  pari  pcunu** 

debtor  also  in  his  own  right,  to  the  '  AnU^  §  2052.       See,    also,  posty 

other,  —  the  one  debt  may  be  set  off  f  3789. 

against  the  other,  at  the  option  of  ^  Hillier     v.    Allegheny     County 

the  party  from  whom  payment  is  de-  Mutual  Ins.  Co.,  3  Pa.  St.  470;  «.  <• 

manded.    But  it  is  essential,  in  such  45  Am.  Dec.  656 ;    Lawrence  v.  Nel- 

cases,  that  the  rights  should  be  sub-  son,  21  N.  Y.  158;  Sawyer  «.  Hoag, 

•tantially  the  same.    If   they  were  17  Wall.  (U.  S.)  622. 
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a  preference  over  other  creditors.'  2.  It  is  but  another  way 
of  stating  this  principle  to  say  that  a  creditor  who  is  himself 
a  stockholder  has  not  a  claim  against  one  or  more,  or  all,  of 
his  co-stockholders  for  the  full  amount  of  his  debt,  but  has 
only  a  claim  against  them  for  contribuUion;  a,nd  hence,  as 
already  seen,  he  cannot,  in  general,  sue  one  or  more  of  tbem 
at  law,  but  must  go  into  equity;'  or,  if  proceeded  against  in 
equity,  he  is  entitled  to  an  equitable  allowance  on  account  of 
payments  made  for,  or  advances  made  to,  the  company,  on  ttie 
principle  of  contribution.*  3.  The  disallowance  of  the  right 
of  set-off  does  the  shareholder  no  injustice,  because,  if  the 
company  is  insolvent,  he  will  share  pari  passu  with  other 
creditors;  whereas,  if  there  is  enough  to  pay  all  the  debts  in 
full,  of  course  his  debt  will  be  paid  among  the  rest,  and  the 
right  of  set-off  will  not  be  wanted  to  do  justice  between  him 
and  the  other  shareholders.^ 

§  3788.  Bisrht  Exists  where  there  are  No  Other  Creditors. 

Where  the  object  of  the  proceeding  is  to  sequester  what 
remains  unpaid  by  the  stockholder  to  the  corporation  upon 
his  share  subscription,  and  there  are  no  other  creditors,  then 
no  reason  exists  why  he  should  not  be  exonerated  to  the 
extent  of  his  demand  against  the  corporation.* 

§  3789.  Bigrbt  Exists  where  the  Debt  of  the  Corporation 
is  a  Trust  Fund.  —  Where  the  obligation  of  the  corporation  to 
the  stockholder  is  not  an  ordinary  debt,  but  consists  of  Sifund 
held  by  the  corporation  upon  a  trusty  so  that  the  corporation 
would  be  bound  to  restore  the  whole  of  it  without  regard  to 
the  rights  of  other  creditors,  then,  obviously,  a  right  of  set- 
oir  exists  in  favor  of  the  stockholder  to  the  extent  of  such  a 


»  GrisaeU's  case,  L.  R.  1  Ch.  528;  (N.  Y.)  887,  397;  «.c.  18  Am.  Dec. 

Dlack  <&  Oo.'s  case,  L.  B.  8  Ch.  254.  454    (decree) ;     Slee    v.    Bloom,   19 

«  PobU  §^  3S16,  3829;  Thayer   v.  Johns.  (N.  Y.)  456,  485;  «.  c.  10  Am. 

TJDion  Tool  Co.,  4  Gray  (Mass.),  75;  Dec.  273  (decree). 
Woodruff  A  Beach  Iron  Works  p.  Chit-  ♦  Black  &  Oo.'s  case,  L.  E.  8  Oh.* 

tenden,  4  Bosw.  (N.  Y.)  408;  Beers  v.  254,  261. 
Waterbury,  8  Bosw.  (N.  Y.)  396.  »  McAvity  v.  Lincoln  Pulp  Ac.  Co., 

*  Brig^    V.  Penniman,    8    Cow.  82  Me.  504 ;  «.  c.  20  Atl.  Rep.  82. 
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fund.     This  may  be  illustrated  by  a  case  where  the  receiver 
of  an  insolvent  national  bank  brought  an  action  at  law  against 
a  stockholder  to  recover  an  assessment  on  his  shares.     The 
stockholder  set  up,  by  way  of  counterclaim,  that,  before  the 
bank  failed,  the  Comptroller  of  the  Currency  had  ordered  the 
restoration  by  the  bank,  of  the  value  of  certain  securities 
which  had  been   reported  worthless  by  the  bank  examiner, 
and  that  defendant  and  other  stockholders  had  raised  a  fund 
to  be  applied,  from  time  to  time,  toward  the  retirement  of 
such  securities;  but  that  the  receiver,  though  knowing  this, 
claimed  the  balance  of  the  fund  which  was  in  the  bank  when 
it  failed,  as  part  of  the  ordinary  assets  of  the  bank.     It  was 
held  that  the  part  of  this  balance  belonging  to  the  stockholder 
might  be  set  off  against  his  assessment.^     But  this  doctrine 
has  been  held  to  have  no  application  to  a  case  where  a  stock- 
holder lends  securities  to  the  corporation  to  help  it  over  a  crisis. 
Accordingly,  where  an  executor  during  a  financial  crisis  of  a 
bank,  of  which  a  residuary  legatee  was  a  stockholder,  delivered 
shares  standing  in  the  latter's  name  to  aid  the  bank  in  the 
emergency,  and,  upon  such  transfer  coming  to  the  knowledge 
of  a  residuary  legatee,  he  was  assured  that  if  the  bank  was 
saved  the  stocks  would  be  returned,  but  if  it  failed  the  avails 
would  be  applied  on  his  assessment,  and  he  thereupon  assented 
to  the  retention  of  the  stock, — it  was  held  that  he  stood  on  the 
same  footing  as  other  creditors,  and  was  not  entitled  to  set  off 
against  his  assessment  the  value  of  the  shares.* 

g  8700.  Where  the  Statute  Givefl  a  Direct  Proceedingr  at 
Law.  —  Where  either  the  governing  statute,  or  the  rule  of 
decision  in  the  particular  forum,  gives  to  a  single  creditor  a 
direct  proceeding  at  law  against  any  stockholder,  —  this  action, 
from  its  very  nature,  proceeds  in  disregard  of  the  rights  of 
other  creditors.'    The  plaintiff  will  have  a  right  of  recovery 

'  Welles  V.  Stout,  38  Fed.  Rep.  807 ;  *  Some  of  the  '*  contrary  and  oon- 

«.  e.  1  Bank.  L.  J.  303.  fusing?"  decisions    previously    noted 

'  Sowles  V.  Witters,  39  Fed.  Rep.  (ante,  ^  3786,  note)  may   possibly  be 

^03.  reconciled  on  the  grounds  here  stated* 
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ikgainst  the  defendant  for  enough  of  ao  mneh  as  may  be  due 
from  him  to  the  corporation  upon  his  share  subscription,  or 
for  enough  of  the  amount  which  he  stands  liable  to  paj 
towards  liquidating  its  debts  in  addition  thereto,  as  an  indi- 
vidual liability  under  the  governing  statute^  to  satisfy  the 
demand  of  the  plaintiff  and  also  the  costs  of  his  action.  Ib 
such  a  case  the  principal  reason  on  which  courts  of  equity 
proceed  in  denying  the  right  of  set-off. — that  a  creditor  stock- 
holder must  pay  up  his  contribution  in  full  and  then  take  his 
dividend  on  an  equal  footing  with  the  other  creditors, — does 
not  exist;  though  the  more  technical  reason  of  a  want  of 
mutuality  between  the  debts  of  the  plaintiff  ereditor  and  the 
defendant  stockholder  still  exists.  This  la&k  reason  may  or 
may  not  operate  to  deny  the  right  of  set-off  according  to  the 
theories  which  exist  in  the  particular  forum.  Where  the  pro- 
ceeding is  by  garnuhmenty  logically  the  right  of  set-off  exists.^ 
And,  no  doubt,  the  right  exists  where  the  proceeding  is  by 
motion  for  an  execution  under  a  statute,  and  in  other  cases 
where  the  proceeding  is  an  ac/toa  aJL  Imo^  or  a  proceeding  of 
that  nature.' 

g  3791.  Special  Contract  for  a  Rlffbt  of  Set-off: —  It  was  at 

one  time  doubted  by  Lord  Romilly,  M.  R,  whether  a  special 
agreement  between  a  shareholder  and  the  company,  to  the 
effect  that  he  might  set  off  money  due  him  from  the  company 
against  calls  made  on  his  shares,,  would  be  valid  after  an  order 
to  wind  up,  although  the  calls  were  made  before  that  time.' 
But  it  was  subsequently  held  by  the  Court  of  Appeal  in  Chan- 
cery, by  Lord  Cliancellor  Selborne  and  the  Lords  Justices 
James  and  Mellish,,  that  such  an  agreement  would  not  be 
valiiL    The  case  was>  that  a  contractoi  had  agreed  with  a 

*  Afde^  i  357a,  et  »eq*  ocHrponutioo  to  sftUsfy  tha  jodgment 

'  When,  therefore,  the  liability  is  in  consideration  of  a  release  of  bis 

an  individual    liability,    not  to  the  individual  liability,  a  court  will,  in  a 

oorpf Hration^  but  directly  to  its  credit-  proper  |xrQoeediAg>„  iMeat«  the  iotiffac' 

ora«  if  a  stockholder^  so  individuaUy  tion  of  the  judgment:  Gentry  f .  Aki- 

liable,  recovers  a  jodgnient  a^rainsfc  aii»der,.iaiBd.  47L 
Ihfi  oorporatioa.  and  agnies  with  lbs         *  Calisher's  case,  L.  B.  6  £q.  214. 
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Mmpauy  to  lopply  thom^  for  tern  years,  \rith  all  tho  looomo- 
Uv»  engines  which  the  company  should  require.  Duriug  each 
of  tiiefirst  fiye  years  the  oompany  were  to  accept  at  least  four 
of  such  engines,  and  during  each  of  the  next  two  years  two  of 
such  engines.    The  first  order  was  to  he  for  two  engines.     All 
the  engines  were  to  he  paid  for  when  the  delivery  notes  of 
the  same  were  presented  at  the  offices  of  the  company,  and 
instead  of  paying  cash,  the  oompany  was  to  be  allowed  to  give 
acceptances.    The  contractor  agreed  io  enbscribe  for  a  cer^- 
tain  number  of  shares  in  the  company  and  to  pay  a  specified 
sum  for  each  share,  such  sum  being  the  amount  of  calls  then 
mnde.      It  was  also  agreed  that  no  further  payment  of  calls 
should  be  enforced  in  respect  of  such  shares  until  at  least  two 
engines  should  have  been  paid  for,  and  that  the  contractor 
might  set  off  against  the  calls  upon  all  or  any  of  the  said  shares 
the  nmount  which  was  due  him,  or  for  which  he  held  the  com. 
parly's  acceptances.     It  is  perceived  that  this  contract  was,  in 
fiiufoatance,  to  take  shares  and  pay  for  them  in  specific  property. 
Th«  contractor  took  the  shares^  accordingly,  and  made  two 
^engines,  which  were  never  taken  or  paid  for  by  the  company, 
but  it  was  ordered  to  be  wound  up,  and  a  call  was  made  on 
tfaB  shares  by  the  liquidator.     It  was  held  that  the  contractor 
coald  not  set  off  the  amount  due  him  under  the  contract,  as 
damages  or  otherwise,  against  the  call.^    But  where,  by  an 
agreement  between  a  shareholder  in  a  company  and  the  com- 
pany,  a  present  liability  of  the  company  to  pay  cash  to  him 
was  set  off  against  future  calls  on  his  shares,  it  was  held  that 
this  was  payment  of  the  shares  in  cash,  within  the  meaning 
of  the  English  Companies  Act,  1867,  and  he  was  not  liable 
as  a  contributory  in  respect  of  such  shares  in  the  winding  up 
of  the  company.*    Where  a  subscription  to  the  stock  of  a  cor- 
poration is  paid  by  the  note  of  the  subscriber,  money  subse- 
quently paid  by  the  stockholder  to  the  corporation  for   the 
purpose  of  repairing  ils  capital  stock,  under  an  agreement 

■  Black  &  Ck>/8  case,  L.  R.  S  Ch.     Brighton  Arcade  Go.  v.  Bowling,  L.  R. 
254 ;  Re  PaTag:aa88a  Steam  Tramroad     S  C.  P.  175. 
Oe.»  UB.SCh.SS4;  disapproving         *  He  Jones,  41  Oh.  Diy.  159. 

2741 


3  Thomp.  Corp.  §  3792.]    liability  of  stockholders* 

that,  aa  between  the  corporation  and  its  creditors,  the  pay- 
ment is  a  donation^  but  as  between  the  stockholders,  a  debt, 
and  upon  the  further  agreement  that  such  payment  is  to  be 
regarded  as  a  satisfaction  pro  ianio  of  the  individual  liability  of 
the  stockholder  to  creditors,  —  cannot,  after  the  corporation 
has  become  insolvent,  be  set  off  against  the  stock  note.^ 

§  3702.  Distinction  between  Cases  where  the  Set-off  is  Exe- 
cuted and  where  It  is  Unexecuted.  —  Remembering  that  a  set- 
off is  available  against  the  corporation  so  long  as  it  continues 
a  going  concern,'  it  must  follow  that  where  a  corporation  and 
its  creditor  have  agreed  to  set  off  mutual  debts  against  each 
other,  this  agreement  will  stand,  in  the  absence  of  fraud,  after 
the  corporation  becomes  insolvent,  on  the  ground  of  being  an 
executed  contract.  Several  cases  in  England  have  been  decided 
with  reference  to  this  principle;  but  it  will  appear,  from  the 
expressions  of  the  English  judges  and  from  a  little  reflection, 
that  the  question  relates  to  the  law  of  payment  rather  than  to 
the  law  of  set-off.  Dealing  with  this  phase  of  the  question,  it 
was  said  by  James,  L.  J.:  <'  If  it  came  to  this,  that  there  was 
a  debt  in  money  payable  immediately  by  the  company  to  the 
shareholders,  and  an  equal  debt  payable  immediately  by  the 
shareholders  to  the  company,  and  that  each  was  accepted  in 
full  payment  of  the  other,  the  company  could  have  pleaded 
payment  in  an  action  brought  against  them,  and  the  share- 
holder could  have  pleaded  payment  in  cash  in  a  correspond- 
ing action  brought  by  the  company  against  him  for  calls. 
Supposing  the  transaction  to  be  an  honest  transaction,  it 
would,  in  a  court  of  law,  be  sufficient  evidence  in  support  of 
a  plea  of  payment  in  cash,  and  it  appears  to  me  that  it  is  suffi- 
cient for  this  court  sitting  in  a  winding-up  matter," •  In  the 
same  case,  Mellish,  L.  J.,  added:  ''Nothing  is  clearer  than  that 
if  parties  account  with  each  other,  and  sums  are  stated  to  be 
due  on  one  side,  and  sums  to  an  equal  amount  due  on  the 
other  side  on  that  account,  and  those  accounts  are  settled  by 

*  Union  Central  Life  Ins.  Ck).  v.  "  Antf,  §  3786. 

Jones,  35  Ohio  St.  351.  *  Spargo's  case,  L.  R.  8  Oh.  412. 
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both  parties,  it  is  exactly  the  same  thing  as  if  the  sums  due 
on  both  sides  had  been  paid.     Indeed,  it  is  a  general  rule  of 
law  that  in  every  case  where  a  transaction  resolves  itself  into 
paying  money  by  A.  to  B.,  and  then  handing  it  back  again 
by  B.  to  A.,  if  the  parties  meet  together  and  agree  to  set  one 
demand  against  the  other,  they  need  not  go  through  the  form 
and  ceremony  of  handing  the  money  backwards  and   for- 
wards."*    And  this  is  in  conformity  with  what  has  been  said 
in  another  case;  "That  was  merely  allowing  substance  to  pre- 
vail over  form,  —  that  is  to  say,  that  it  should  not  be  necessary 
in  such  a  case  for  the  company  to  pay  their  debt  to  the  share- 
holder, and  for  the  shareholder  to  pay  his  debt  to  the  com- 
pany, either  by  giving  money  one  to  the  other,  or  by  the 
company  handing  over  a  cheque  to  the  shareholder  and  his 
handing  it  back  again."*     The  meaning  is,  that  where,  as 
between  the  corporation   and  its  creditor,  there  is  a  cross- 
indebtedness,  and  both  debts  are  presently  payable,  and  the 
parties  meet  and  settle  and  agree  to  set  the  one  debt  off  against 
the  other,  that  agreement  pays  both  debts,  and  it  is  neither 
necessary  that  money  should  be  passed  back  and  forth  over 
the  counter,  nor  that  there  should  be  an  exchange  of  cheques 
on  the  banker.*     But  this  principle  has  no  application  where 
the  debts  are  not  presently  payable,  and  where  there  is  no 
present  agreement  for  a  set-off  under  circumstances  which 
execute  the  mutual  contracts  of  the  parties,  and  create  in  law 
a  payment  of  both  debts;  nor  has  it  any  just  application  to 
agreements  made  in  contemplation  of  insolvency  (except  pos- 
sibly in  those  American  jurisdictions  where  the  wretched  doc- 
trine prevails  that  a  corporation  may  prefer  its  creditors); 
because  to  allow  the  parties  to  effect  a  set-off  under  such  cir- 
cumstances would  be  to  allow  the  corporation  to  defeat  the 
policy  of  the  law,  which  is  that  its  assets,  being  a  trust  fund 
for  all  its  creditors,  shall  be  ratably  distributed  among  them, 
and  that  it  shall  not  prefer  one  over  another  by  doing  that 
which  amounts  to  a  payment  of  his  debt  in  full.     This  is  well 

^  8pargo*8  caae,  L.  R.  8  Ch.  414. 
•  White's  case,  12  Oh.  Div.  611.  »  bee  Kent's  case,  39  Oh.  Div.  259. 
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iUufltrated  by  an  English  case  where,  by  the  artielea  of  assoei* 
atiou,  the  directors  were  empowered  to  receive  from  any  mem^ 
ber  willing  to  advance  the  same,  all  or  any  part  of  the  money 
due  upon  his  shares  beyond  the  sums  actually  called  for. 
Kent,  a  shareholder  in  the  company  and  formerly  the  man* 
aging  director  of  it,  took  an  assignment  from  one  of  its  cred- 
itors of  a  debt  due  by  it,  which  was  payable  in  installments, 
but  none  of  which  installments  were  due,  and  requested  the 
directors  to  apply  a  sufficient  part  of  the  debt  in  paying  in 
full  the  shares  standing  alone  in  his  name,  on  which  shares 
no  call  was  at  that  time  payable.     The  directors  passed  a  reso- 
lution to  that  effect.     In  the  mean  time  a  petition  to  wind  up 
the  company  had  been  filed;  but  before  any  thing  further  was 
done  to  carry  the  transaction  into  effect,  or  before  any  entry 
of  it  had  been  made  on  the  books  of  the  company  other  than 
the  minute  of  the  resolution,  an  order  to  wind  up  the  company 
was  made.    It  was  held  that  this  set-off  could  not  be  allowed^ 
The  lords  justices  took  the  view  that  what  had  been  done  was 
not  a  payment  in  prxsenti,  but  merely  an  agreement  for  a  pay- 
ment infuturOf  and  that  what  had  been  done  could  not  have 
been  successfully  pleaded  as  a  payment  in  a  court  of  law.^ 
This  case,  while  rightly  decided,  seems  to  have  been  decided 
on  an  untenable  ground.     It  should  really  seem  that  an  agree- 
ment for  a  set-off,  made  between  the  creditor  and  the  directors, 
and  expressed  in  the  resolution  exhibited  by  the  minutes  of 
their  proceedings,  effected  an  executed  contract  of  payment. 
The  true  ground  of  the  decision  was,  it  should  seem,  that  what 
was  done  was'  done  on  the  eve  of  the  suspension  and  in  con- 
templation of  winding-up  proceedings,  »iid  to  defeat  the  policy 
of  the  law  by  preferring  a  favored  shareholder  who  had  been 
a  director  and  manager  of  tbe  company,  to  the  extent  of  allow- 
ing him  to  pay  his  debt  to  the  company  in  full  by  buying  up 
one  of  its  outstanding  obligations  and  procuring  a  set-off. 
This,  as  hereafter  seen,  even  the  American  courts  do  not 
permit.'    In  a  later  case  in  the  English  Chancery  Division, 
decided  by  a  single  judge,  the  case  last  cited  is  distinguished, 

^  Kent'g  case,  39  Ctu  Div.  259.  "  PoU,  i  S797. 
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Mr.  Justice  North  holding  that  where  a  company  owes  to  one 
of  its  filiareholders  a  debt  which  is  presently  due  and  payable, 
and  tlie  sliareholder  is  contingently  liable  to  the  company  in 
respect  of  an  unpaid  balance  on  his  shares,  which  balance  has 
act  been  called  for  by  the  directors^  an  agreement  to  set  ofiF 
this  debt  of  the  company  against  the  shareholder's  liability 
lor  his  unpaid  balance  is  an  executed  agreement  of  setoff, 
within  tbe  principle  above  stated,  such  as  will  hold  good  after 
the  ooinpany  passes  into  the  hands  of  an  official  liquidator, in 
a  prooeediug  to  wind  it  up  under  section  25  of  the  Companies 
Act,  1867.^ 

§  3T93.  If  the  Shareholder  is  a  Bankrupt.  —  The  principle 
of  allo^ng  mutual  debts  to  be  set  oS  against  each  other  has 
always    obtained  in  the  statutes  o!  bankruptcy  which  Imve 
existed   in  England^  and  in  this  country.'    This  principle 
appears  to  antedate  the  provisions  of  the  English  statutes  of 
bankruptcy  on  the  subject^  and  to  have  existed  long  before  the 
Snglisb  statute  of  set-oS.**    ITow,  the  principle  being  estab- 
lisbedy  in  winding  up  a  corporation,  that  a  shareholder  can- 
not set  off,  against  his  liability  as  a  contributory^  a  debt  due 
bim  from  the  company,  and  it  being  equally  well  settled  that, 
in  collecting  the  estate  of  a  bankrupt,  his  debtors  may  claim 
sucb  right  as  against  his  assignee,  —  suppose  that  a  corpora- 
tion is  being  wound  up,  and  is  indebted  to  one  of  its  share- 
holders, who  is  in  bankruptcy,  and  such  bankrupt  shareholder 
is  assessed  as  a  contributory,  will  his  assignee  or  trustees  be 
entitled  to  claim  a  set-off  as  against  the  receiver  or  liquidator 
of  the  company?    It  has  been  held  by  the  English  Court  of 
Appeal  in  Chancery,  while  conceding  the  correctness  of  the 
rule  in  Grissell's  case,*  that  a  right  of  set-off  in  such  a  case 

^  Be  Janet,  lAajd  A  0>.,  41  Oh.     Stat.  IT.  8. 88)7  Aogust  19, 1841,  ch.  9, 
I>iy.  169.  «  5  (5  Btat.  U.  S.  444). 

»Btat.l2&lB'¥ict.,ch.ie6,^117;  *  2  Geo.  II.,  ch.  22;  G«mel  &c. 

82  Jk  S3  Vict.,  ch.  71,  i  39.  Mining  Oo.  v.  8utton,  8  Best  A  8. 821, 

*  Acts  March  2, 1867,  ch.  176,  $  20     824,  jter  Blackburn,  J. ;  OhriBtiaii'* 

(14  Btat.  U.  S.  526*  Her.  Stat.  U.  B.     Bankrupt  Law,  M  ed.,  499,  and  cases 

a07S) ;   April  4,  1900,  fAi.  19,  §  42  (2     cited. 

»  L.  R.  1  Ch.  528. 
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might  be  claimed  by  the  trustees  of  the  bankrupt  shareholder. 
The  case  proceeded  upon  a  comparison  of  the  respective  pro- 
visions of  the  two  statutes  applicable  to  the  subject,  —  the 
Companies  Act,  1862,  §  95,  and  the  Bankruptcy  Act  of  1849, 
§  171;  and  the  meaning  of  the  statutes  was  held  to  be  that 
the  liquidator  of  the  company  was  to  go  into  the  court  of 
bankruptcy  and  prove  against  the  estate  of  the  shareholder 
for  the  amount  for  which  the  latter  was  liable  as  a  contribu- 
tory, allowing  the  set-oflf  provided  for  in  the  Bankruptcy  Act; 
in  other  words,  that  the  rule  of  the  Bankruptcy  Act,  and  not 
that  of  the  Companies  Act,  must  prevail.^  The  English  rule 
is,  that  whether  the  liquidator  of  the  company  proves  against 
the  estate  of  the  bankrupt,'  or  whether  the  trustee  in  bank- 
ruptcy proves  against  the  company,'  the  balance  due  from 
one  estate  to  the  other,  after  setting  off  all  mutual  debts  and 
credits,  is  all  that  can  be  proved/ 

§  3704.  Whether  Payment  of  Corporate  Debts  Pleadable 
by  Way  of  Set-oiT. — This  question  involves  at  the  outset  the 
inquiry  whether  the  payment  attempted  to  be  pleaded  as  a 
set-off  was  voluntary  or  involuntary.  The  well-known  rule  is, 
that  where  one  man  voluntarily  or  officiously  pays  the  debt  o! 
another,  he  does  not  thereby  make  that  other  his  own  debtor 
to  the  extent  of  such  payment,  in  the  absence  of  a  subsequent 
ratification.*  On  this  principle,  where  a  stockholder,  volun- 
tarily and  without  legal  compulsion,  pays  the  debt  of  the  cor- 
poration, he  does  not  thereby  acquire  a  right  of  reimbursement 
against  the  corporation  which  he  can  use  as  a  set-off  in  a  pi^o- 
ceeding  to  charge  hini  as  a  stockholder,  or  on  which  he  can 
found  an  action  against  other  stockholders  for  a  contribution.* 

1  Re  Duckworth,  L.  R.  2  Gh.  677 ;  Id.,  677,  for  a  further  exposition  ^  the 

Carralli's  Claim,  L.  R.  4  Ch.  174 ;  Ex  subject, 
parte  Strang,  L.  R.  6  Gh.  492.  *  Winsor  v.  Savage,  9  Met.  (](<«««) 

■  Re  Duckworth,  L.  R.  2  Ch.  678;  846. 
Ex  parte  Strang,  L.  R.  6  Gh.  492.  •  Eastman    v.    Crosby,    8    J^^ 

•  Carralli's  Claim,    L.  R.  4  Ch.  (Mass.),  206;  Andrews  v.  Gallef^der, 
174.  18  Pick.  (Mass.)  484;  Grose  •.  :^^> 

*  lind.  Gomp.,  5th  ed.,  743.    See  36  Me.  22. 
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The  same  principle  has  heen  applied  in  the  case  of  advances 
made  by  a  member  of  an  association  which  was  governed  by 
the  principles  applicable  to  partnerships.  The  association  had 
been  organized  for  the  purpose  of  carrying  on  a  manufacture, 
but  had  failed  while  its  buildings  were  in  progress.  One  of 
the  partners,  after  all  the  others  had  abandoned  the  enterprise 
and  determined  to  make  no  further  advances  to  it,  made 
advances  without  their  consent  or  authority,  for  the  purpose 
of  preserving  the  buildings.  The  buildings  were  afterward 
sold  for  the  common  benefit.  It  was  held  that,  in  taking  an 
account  of  the  concern,  he  was  not  entitled  to  credit  for  these 
advances.^  The  foregoing  decisions  certainly  do  not  rest 
upon  a  very  high  plane  of  equity.  The  debts  of  a  corporation 
are  debts  incurred  in  the  prosecution  of  enterprises  under- 
taken, in  a  sense,  by  their  stockholders,  and  for  their  benefit. 
They  are,  therefore,  morally,  although  not  in  a  legal  sense, 
the  debts  of  the  stockholders  themselves;  and  they  stand 
under  a  moral  obligation  to  pay  them.  When  a  stockholder 
comes  forward  and  pays  the  debts  of  the  corporation,  his  posi- 
tion ought  not,  therefore,  to  be  regarded,  at  least  in  a  court  of 
equity,  as  the  position  of  an  officious  intermeddler  who  under- 
takes  to  make  a  stranger  his  debtor  by  paying  a  debt  due  from 
that  stranger  to  another.'    It  is  held  in  a  recent  case  in  Vir- 


*  Skinner  v.  White,  1  Hopk.  Oh. 
(N.Y.)107. 

'  A  later  case  in  MassachuBetts, 
distinguishing  two  of  the  earlier  hold- 
iiigB  of  the  same  oonrt  above  cited, 
exhibits  a  better  sense  of  equity.  Cer- 
tain parties  had  subscribed  to  an 
agreement  to  purchase  and  run  a 
ferry-boat,  to  be  owned  by  them  in 
proportion  to  the  amount  set  against 
their  names,  the  toll  to  be  applied  to 
pay  expenses,  and  any  balance  to  be 
divided  among  them  pro  rata,  each 
Bubecriber  to  haye  the  right  to  sell 
bia  Btocic,  the  purchaser  to  have  all 
the  rights  of  an  original  subscriber, 
and  the  association  to  continue  as 


long  as  the  majority  of  the  subscrib- 
ers should  determine.  The  court  held 
such  subscribers  to  be  partners,  and 
that  one  of  them  might  maintain  a 
bill  iiT  equity  against  the  others, 
within  the  jurisdiction  of  the  court, 
to  compel  them  to  contribute  to  sums 
paid  by  him,  although  not  at  their 
request,  for  the  use  of  the  association, 
and  that  the  amount  of  the  liability 
of  the  defendants  should  be  deter- 
mined by  an  apportionment  among 
them  of  the  amount  paid,  without  re- 
gard to  subscribers  out  of  the  juris- 
diction. Whitman  v.  Porter,  107 
Mass.  522. 
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^aia,  under  ft  statate  makinj^  each  Gtockholder,  to  the  extent 
of  hia  holding,  indiridtiaUy  liable  for  the  debts  of  the  corpo* 
ration,  —  that,  where  a  atockholder  vwg9  the  debt  of  the  cor- 
poration, and  takes  an  assignment  of  it  to  himeelf,  he  cannot 
revive  it  by  assigning  it  to  a  third  party;  and  that  where  real 
estate,  on  which  there  is  a  veTtdor^i  lien^  is  conveyed  to  a  cor- 
poration, and  one  of  its  stockholders  pays  off  the  lien,  and 
takes  an  assignment  of  it  to  himself,  the  lien  is  extinguished 
as  against  the  other  creditors  of  the  corporation,  and  the 
stockholder  so  acting  cannot  revive  it  by  assigning  it  to  a  third 
party .^    It  has  been  held  in  Massachusetts  that  where  an 
action  is  brought  by  an  assignee  of  a  corporation  against  one 
who  is  a  stockholder  therein,  not  to  enforce  any  liability  as  a 
stockholder,  but  to  recoyer  an  ordinary  debt  due  from  him  to 
the  corporation, — he  cannot  avail  himself,  by  way  of  set-off, 
of  an  amount  which  he  has  been  compelled  to  pay,  subse^ 
quently  to  the  commencement  of  prooeedings  in  insolvency, 
toward  liquidating  the  debts  of  the  company.'    The  reason  is 
that,  to  allow  such  an  offset,  would  be,  in  effect,  exactly  the 
same  as  allowing  it  in  the  case  in  which  the  etoekholder  had 
been  compelled  to  make  advances  toward  liquidating  the  debts 
of  the  company.    It  would,  tinder  the  rule  of  equity  already 
cited,'  give  him  an  advantage  over  other  creditors  in  the  did* 
tribution,  because  it  would  give  him  payment  of  his  debt  in 
full;  whereas,  as  we  have  seen,  he  is  bound  to  pay  only  what 
he  owes  the  corporation,  and  then  take  his  distributive  share 
of  any  dividend  which  may  be  declared^  pari  passu  with  the 
other  creditors. 

§  8795.  Whether  Stockholder  may  Compound  with  Cred- 
itors.—  The  law  does  not  favor  litigation,  but  encourages 
compromises  and  voluntary  settlements  of  controversies,  when 
fairly  made.  When,  by  the  insolvency  of  a  corporation,  the 
liability  of  a  shareholder  therein  to  pay  a  given  amount  to  ita 

1  Hardy  v.  Koilolk  Manu  Oo.,  80  '  Honre  v.  Snow,  3  AUen  (Mw.)» 
Va.404.  111. 

•  AnUt  f  3787. 
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sreditors  b«eomes  fixed,  ereditora  may  stand  greatly  in  need 
if  puymeat;  tbeii  lespeetiTe  debts,  as  io  the  case  of  savingE 
bank  deposits  or  laborers'  wages^  may  be  so  small  aa  not  in 
justify  the  expense  and  trouble  of  litigation.  Under  saeh 
sircumstancea,  tbere  seems  to  be  nether  justice  noi  sense  in 
requiring  a  sbarebolder,  ia  order  to  discharge  himself  a&tely 
at  bis  liability,  to  defer  payment  until  creditors  have  actually 
proceeded  against  him.  In  those  States  where  the  rights  ul 
all  creditors  and  all  ebareholdera  are  required  to  he  adjusted  in 
a  single  suit  in  equity,  it  is  supposed  that  a  payment  made  by 
a  shareholder  to  a  particolar  creditor  would,  like  an  unlawful 
preference  in  bankruptcy,  be  treated  as  a  payment  in  his  own 
wrong.  But  where  a  single  ci-editor  is  at  liberty  to  proceed 
against  a  single  shareholder,  acquiring  a  preference  over  othei 
creditors  as  the  rewaid  of  his  diligence,  no  reason  is  perceived 
for  prohibiting  the  creditor  from  settling  with  him  ontil  he 
has  commenced  soiL  The  Supreme  Court  of  Georgia  has  so 
held,  and  has  carried  the  rule  very  far.  In  the  view  of  thai 
coort,  a  stockboilder  in  a  saviuga  bank,  individually  liable  to 
a  limited  extent  to  depositors,  might,  when  proceeded  against 
by  a  depositor,  not  only  defend  by  showing  that  he  bad  dia- 
charged  himself  from  the  liability  cast  upon  him,  but  it  was 
deemed  wholly  immaterial  to  the  pladntiff  how  that  liability 
was  discliarged.'  But,  for  reasons  elsewhere  stated,  after  suit 
brought  by  one  creditor,  be  cannot  discharge  himself  by 
making  payment  to  another.* 

g  3796.  Bdteaae  by  a  Creditor  of  a  Particular  SharelioMer. 

It  is  faiDiliitr  law  that  a  release  uoder  seal  by  a  creditor  or 
obligee  of  one  joint, or  joint  and  several  debtor  or  obligottWill 
discharge  the  whole.'    A  release  extinguisbea  tlie  obligation.* 


*  Jones  «.  Wiltbefgcr,  42  Ga.  676,  Tuekermaa  •.  Kewhall,  17  Umsi  SSI, 
G78.  6eS;   AriDBtTonjr  v.  Haywsrd,  «  CbI. 

■  Pott,  ii  3835,  383».  183;  Prince  «.  Lynch,  38  Cal.  538; 

*  Clieetham  ■,  Wsrd,  1  Bob.  A  Pnl.  :  c.  99  Am.  Dec.  427. 

630,    633;    Rowley    v.    Stoddatd,    7  *  McCiva  v.  Punnort,  16  Wend. 

Johns.  (N.  Y.)  310;  American  Bank  (N.  Y.)  460;  «.  e.  30  Am.  Dec  108. 
p.  Doolittle.  14  Pick.  (UB8a.>123, 120; 
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This  rule,  however,  has  no  application  to  a  release,  by  a  cred- 
itor, of  guarantors  or  sureties.     A  release  of  them  does  not 
discharge  the  principal;  but,  on  the  other  hand,  a  release  of 
the  principal  debtor,  of  course,  releases  a  surety  or  guarantor/ 
What  application  has  this  doctrine  to  the  case  of  a  creditor  of 
a  corporation  releasing  the  company, or  one  of  its  members? 
Under  any  view  of  the  relation  of  stockholders  to  the  creditors 
of  the  corporation,  it  is  obvious  that  a  release  of  the  company 
would  extinguish  the  debt  and  release  all  its  members.*     But 
it  has  also  been  held  that  a  release  of  a  particular  stockholder 
of  a  corporation,  under  a  statute  making  each  stockholder 
jointly  and  severally  liable  with  the  others  for  his  proportion 
of  the  corporate  debts,'  operates  as  a  release  of  this  indebted- 
ness  as  to  all/    If,  after  the  retiring  of  a  stockholder  from  the 
corporation  by  the  sale  of  his  stock,  and  due  public  notice 
thereof  as  required  by  the  charter,  the. creditor  gives  up  old 
notes,  upon  which  the  stockholder  was  liable,  and  takes  new 
ones,  especially  if  done  for  the  purpose  of  absolving  him  from 
liability,  and  imposing  it  upon  his  successor  in  tiie  stock,  this 
operates  as  a  complete  release  to,  him  of  the  debt,  both  at  law 
and  in  equity.* 

§  3707.  Shareholder  cannot  Bay  Claims  at  a  Discoimt  and 
Plead  Them  as  Offsets.  —  A  stockholder  —  especially  if  he  is 
an  officer  of  the  corporation  —  will  not  be  permitted  to  buy  up 
judgments  or  other  claims  of  an  insolvent  corporation,  and, 
when  proceeded  against  as  a  stockholder  by  a  creditor, to  plead 
them  as  offsets  against  his  liability  as  such.  This  is  especially 
true  where  there  is  a  personal  liability  on  the  part  of  the 
stockholder  under  the  charter.^     But  where,  under  the  theory 


*  Crockett,  J.,  in  Prince  v.  Lynch,  •  Prince  ».  Lynch,  38  Oal.  528, 588; 
38  Cal.  528,  537 ;  <.  c.  99  Am.  Dec.  427 ;  <•  c.  99  Am.  Dec.  427,  Crockett,  J., 
Trotter  «.  Strong,  63  ni.  272;  Brown  dissenting. 

v.  Ayer,  24  Ga.  288 ;  Lewis  v.  Jones,  4  *  New  England  Commercial  Bank 

Bam.  A  Cress.  506.  v.  Stockholders,  6  R.  I.  154;  «.  c.  75 

»  Crockett,  J.,  in  Prince  v.  Lynch,  Am.  Dec.  688. 

38  Cal.  528;  «.  c.  99  Am.  Dec.  427.  •  Thompson   v.  Meisser,    108   TIL 

*  Larrabee  v.  Baldwin,  35  Cal.  155.  359;   Bulkloy  tr.  Whitcomb,  49  Hon 
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the  law  which  prevails  in  the  particular  forum,  a  general 
;ht  of  set-off  is  conceded  to  the  stockholder,  he  will  be  allowed, 
against  creditors  of  the  corporation,  what  he  actually  ex- 
uded in  the  purchase  of  such  claims.'  While  a  stockholder, 
10  is  proceeded  against  in  respect  of  his  individuai  statutory 
tnlity,  can  plead,  by  way  of  defense,  a  bona  fide  payment 
tde  by  him  of  a  debt  of  the  corporation  to  another  of  its 
editors,'  yet  he  cannot,  where  he  has  purchased  judgments 
other  evidences  of  debt  gainst  it,  set  them  up  as  payments 
der  this  rule,  at  their  face  value,  though  it  is  conceded  that 
can  set  them  up  to  the  extent  of  what  he  has  actually  paid 
■  them.* 

g  3798.  But  mar  Prove  aa  a  Creditor  ClBlros  Wblch  He 

s  Purchased  at  a  Discount.  —  But  whilst  a  shareholder  can- 
t,  after  the  insolvency  of  the  corporation,  buy  up  claims 
ainst  it  and  set  them  off  against  his  liability  for  unpaid 
ick,*  there  seems  no  very  clear  reason,  unless  he  is  a  director, 
otherwise  in  a  fiduciary  relation  with  the  company,  for  pro- 
biting  him  from  buying  up  claims  against  the  company  at 
liscount,  and  proving  them  up,  as  a  creditor,  at  their  par 
lue.  This  question  was  distinctly  put  to  that  eminent 
uity  judge,  the  late  Lord  Romilly,  M.  R.,  and  he  decided, 

.Y.},2W;  I.e.  ITS.  Y.  St.  Rep.  eralBankniptcyAct:  Sawyem.Hoag, 

1;  I  N.  Y.  Supp.  748;  Abbey  e.  17  Wall.  (U.  S.)  610.  623,  where  the 

og,  44  E&n.  668 ;  t,  e,  24  P&c.  Bep.  reasona  are  given  by  Mr.  Justice  Mil- 

1 ;  Ganch  «.  Harrison,  12  111.  App.  ler.    See,  also,  Lawrence  v.  Nelson,  21 

i;  riiTenB.PhelpB,341iarb.  (N.Y.)  M.  Y.  158. 

i;8inithii.Moeb}>,0flei8k.(Tenn.]  ■  Ungle  v.  National  Ins.  Co.,  45 

.    That  such  is  the  rule  in  bant-  Mo.  109;  Gauch  v.  Uatrison,  12  111. 

>tey  in  England,  whera  tbe  right  of  App.  4S7. 
-off  depends  on  the  state  of  things  •  Ante,  4  3796, 

£ting  at  the  date  of  th^  bankruptcy,  '  Thorn  paon    v.    Meisser,    iv/pra; 

I  Se  Gillespie,  14  Q.  B.  Siv.  963;  Abbey  t>.   Long,   tupri.     There  ia   a 

iuaa  «.  Evans,  6  T.  R.  67,    See,  holding  that  if  a  subscriber  has  paid 

0,  Ex  parte  Theys,  25  Oh.  Div.  587.  in  depreciated  bills  oE  the  bank,  he  ia 

K,  Lindley  says  that  the  practice  entitled  to  be  credited  with  their  value 

this  particular  is  not  yet  settled  at  the   time    of    payment.     Marr  v. 

der  the  English  Companies  Act:  West  Tennessee  Bank,  4  Lea  (Tena.>, 

id.  Oomp.  Law,  5th  ed.,  739.    It  678. 

:i  also  the  rule  under  the  late  Fed*  *  jlnte,  {  3767 ;  po«t,  ^  4040. 
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without  the  expression  of  any  donbt^  that  the  shaieholder  was 
entitled  to  do  so;^  and  the  same  principle  has  been,  in  effect, 
ruled  by  Mr.  Circuit  Judge  Dillon,  reversing  Treat,  District 
Judge.     Here  a  director,  who  had  never  actively  participated 
in  the  affairs  of  the  company,  bought  up  at  a  discount  daima 
against  it,  sued  the  company  upon  them,  obtained  a  judg- 
ment  by  default,  and  proved  for  the  full  amount  of  his  claim 
in  bankruptcy.     It  was  held   that  this  could  be  done.     The 
judgment,  not  being  impeached  for  fraud,  was  held  conclusive 
of  his  rights  as  a  creditor.*    The  direcLora  of  a  corporation 
occupy  a  trust  relation  toward  its  creditors,  under  the  opera- 
tion of  the  doctrine  that  its  assets  are  a  truBt  fund  for  its 
creditors,  of  which  assets  they  are  the  custodians;  and  this, 
under  the  best  conceptions,  will  operate  to  restrain  them  froip 
speculating  in  this  way  out  of  the  misfortunes  of  its  creditors,* 
at  least  until  their  trust  relation  is  determined,  by  the  appoint- 
ment of  a  receiver  or  otherwise.     It  follows  that  where  a  pro- 
ceeding is  instituted  against  a  director,  under  a  statute,  to 
enforce  his  personal  liability, — as,  for  instance,  for  concur- 
ring in  the  contracting  of  corporate  debts  before  the  capital 
stock  has  been  paid  in  and  the  certificate  thereof  filed  In  the 
public  ofiice,* — he  cannot  be  permitted  to  buy  up  judgment^ 
or  other  evidences  of  indebtedness  of  the  corporation,  knowing 
it  to  be  insolvent,  and  to  use  the  same  as  an  offset.     In  such 
a  case  a  judgment  will  go  against  him  for  the  full  amount, 
notwithstanding  his  plea  of  such  an  offset.*    Even  where  the 
rule  of  the  jurisdiction  allows  a  stockholder  to  plead,  by  way 
of  offset,  a  debt  due  him  from  the  corporation,  a  director  ia 
such  a  case  will  not  be  permitted  to  establish  an  offset  for 
more  than  the  amount  actually  paid  out  by  him  in  purchas- 
ing the  debt  of  the  corporation.* 

»  Re  Humbcr   Iron  Works    Ob.»         ♦  N.  Y.  Man.  Act  of  1848,  rf^  *» 
L.  R.  8  £q.  122.  {  10. 

»  Walker  v.  StiHweH  (BfS.).  •  Bulkley  v.  Whitcomb,  m  I^.  Y* 

*  Po9t,  eh.  146w  107;  <.c24N.  £.  Rep.  IS. 

*  Bulkley  «•  Whitcomb,  tupm. 
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I  3799.  And  for  Stronger  Beasons  a  Stranger  ma;  do  so.  — 

a  BhareholdeT  may  do  thia,  upon  clearer  reasons  a  stranger 
y.  Thus,  where  a  biUholdvr  of  an  insolvent  bank  songht 
coerce  payment  from  the  stockholders,  it  was  no  defense 
t  he  had  bought  the  bills  of  a  broker,  under  an  agreement 
keep  them  out  of  circulation  for  a  time,  he  not  having  had 
:ice,  at  the  time,  that  they  were  improperly  issued.*  So,  in 
roceeding  by  motion  for  an  execution  against  a  stockholder 
der  a  statute,  evidence  offered  by  the  defendant  to  show  that 
I  judgment  creditor  had  purchased  his  demand  at  a  discount 
er  the  insolvency  of  the  corporation,  was  held  to  be  wholly 
elevant  and  erroneously  admitted.* 

\  38O0.  Company  maj  Set  Off  Calls  ^talnst  Its  Own  Debt. 

«  principle  which  operates  to  deny  the  right  of  set-ofl 
a  shareholder  who  is  also  a  creditor  is  designed  for  the  gea> 
J  henefii  oj  the  ereditort,  and  to  prevent  the  shareholders 
>m  getting  an  advantage  over  them  in  the  distribution, — 
)  rule  being  that  they  are  entitled  to  be  paid  first  in  the  dis- 
bution,  and  the  shareholders  not  at  all,  unless  there  is  sorae- 
ing  remaining  after  the  creditors  are  paid.*  It  is,  therefore, 
'arly  a  rule  that  does  not,  bo  to  speak,  work  both  ways.  It 
ly  clearly  be  relaxed  by  the  court  superintending  tlie 
ministration,  so  as  to  allow  a  debt  due  by  the  company  to 
i  8haroholder,to  be  set  off  as  agniost  calls  due  from  the 
areholder  to  the  company,  and  this  may  be  appropriately 
ae  when  the  shareholder  is  insolvent;  otherwise  he  would 


*  Grewv. Breed, 10 Met. (llae.)661).  been  actnallj'  dae,  ao  aa  to  create  a 
'  CoquarJ  v.  Prendergtist,  So  Mo,  right  of  set-off,  before  the  winding- 
'P.237.  So,  it  was  held  in  England  np  order  was  made.  Ez  part«  James, 
or  to  the  Judicature  Act  of  1875,  L.  R.  8  Eq.  225.  But  this  is  coDtxiaj 
>t  the  mere  intervention  of  a  wind-  to  the  general  American  doctrine, 
!-up  proceeding  will    not  cut   off  expressed  ante,  t  3786.    For  a  case 

*  right  of  eet-oft  ol  a  debtor  of  the  proceeding  on  the  view  that  a  Btat- 
npany  who  ia  not  a  shareholder.  ut«  allowing  a  set-off  toa  itoelholder 
iderson's  case,  L.  R.  3  £q.  337.  doee  not  operate  in  his  taToraa  a  bim 
Bt  also,  Hersey  Eteel  ftc.  Co.  o.  holder,  see  Snnlap  v.  Bmith,  12  111. 
>r)or,  g  Q.  B.  Div.  667.    Nor  was  it  89B,  401. 

icntial  that  both  debts  shoold  have  •  AnU,  i  3M0. 
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be  allowed  to  pay  nothing  as  a  shareholder  and  yet  to  get  a 
dividend  as  a  creditor.^  So,  it  has  been  held  in  England  thai 
a  company  may,  even  after  winding-up  proceedings  have 
commenced,  set  off  a  debt  due  to  it  by  a  shareholder,  for 
calls,  against  a  debt  due  by  it  to  the  shareholder;  and,  apply- 
ing the  familiar  rule  that  an  evidence  of  debt  not  negotiable 
can  only  be  assigned  subject  to  existing  equities,  it  has  been 
held  that  a  shareholder  cannot,  after  the  commencement  of  a 
winding-up  proceeding,  assign  a  debt  due  to  him  by  the  com- 
pany so  as  to  displace  the  company's  right  of  set-off.  Thus, 
a  company  commenced  to  be  wound  up  in  December,  1866. 
On  March  1,  1867,  a  shareholder  assigned  five  debentures  of 
the  company,  and  notice  of  the  assignment  was  given  to  the 
official  liquidator  on  the  same  day.  In  June,  1867,  and  Febu- 
ary,  1868,  calls  were  made  on  the  assignor  for  amounts  exceed- 
ing what  was  due  on  the  debentures.  The  calls  not  having 
been  paid^  it  was  held  that  the  assignee  was  not  entitled  to 
prove  against  the  company  on  the  debentures.*  The  question 
is  sometimes  involved  in  the  rights  of  creditors  who  hold 
successive  liens  upon  the  property  of  the  corporation.  In 
such  cases  one  creditor  cannot  invoke  the  aid  of  a  court  of 
equity  to  have  a  judgment  against  the  corporation,  held  by 
a  stockholder,  set  off  against  his  liability  for  unpaid  calls, 
merely  for  the  purpose  of  satisfying  the  judgment  and  getting 
its  lien  out  of  his  way,  where  it  appears  that  to  order  the 
set-off  might  operate  to  the  prejudice  of  other  creditors,— 
as,  for  instance,  where  the  stockholder  is  not  shown  to  be 
insolvent.' 


^  See  the  reasoning  of  Mr.  District 
Judgre  Knowles  in  Gilchrist  v.  Helena 
Ac.  R.  Oo„  49  Fed.  Rep.  519,  where 
this  principle  is  recognized. 

*  £z  parte  Mackenzie,  L.  R.  7  £q. 
240. 

*  Gilchrist  «.  Helena  &c.  R.  Co., 
49  Fed.  Rep.  519.  In  an  English  case 
the  articles  of  association  provided 
that  a  sum  of  money  was  to  be  paid 
to  the  promoter,  he  indemnifying  the 
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directors  against  all  costs,  cbfti^> 
and  expenses  incurred  previouB  to  *^® 
allotment  of  the  shares.  Sev«^^®^ 
debentures  of  £100  each  were  iss^^ 
to  the  promoter  in  payment  €>i  this 
sum.  The  promoter  did  not  -fi^y^^ 
the  costs  and  expenses  in  respect  of 
which  he  was  to  indemnify  t^^  ^' 
rectors ;  and  such  costs  and  ex^"^ 
were,  to  thp  amount  of  about  ^^' 
proved  in  the  winding  up  of  Ui^  ^^' 


EBT-OPF.     [3  Thomp.  Corp.  g  3801. 

3801.  Setting  off  ITnpaid  IMvidends  affalnst  Debts  of 
Corporation,  —  Thia  subject  has  already  beeu  considered, 
ii  tlie  coticluBion  that  the  divideud,  when  declared  and 
able,  becouies  a  debt  due  by  the  corporatiou  to  the  share- 
ler;*  and  that  while  the  corporation  is  a  going  concern,  the 
reholder  may  aet  oS*  his  unpaid  dividend,  against  a  call 
cb  is  made  upon  him,  because  both  are  debts  due  and 
leutly  payable,  and  the  mutuality  is  complete.*  It  would 
ow  that  the  power  of  the  corporation  to  make  a  by-law  pro- 
lug  for  such  a  eet-off  wuuld  exist  as  a  natural  incident  of 
[>Qwer  to  make  any  reasonable  by-law.*  But  whether  this 
it  of  set-off  exists  after  the  company  becomes  inBolvent 
f  present  a  difl'erent  question,  depending  on  different 
Dries  as  to  a  dividend.  There  is  a  theory  that,  after  a 
idend  has  been  declared,  and  the  time  has  arrived  at  which 
«comes  payable, according  to  the  resolution  of  the  directors 
laring  it,  the  money  is  held  by  the  corporation  for  its 
ikholders  respeotively, aa  their  trustee  or  bailee,  —  a  theory 
ich  necessarily  excludes  any  right  of  set-off.*  But  even  if 
rere  regarded  as  such  a  frusf  fund,  and  not  as  an  ordinary 
(,  it  is  believed  that  a  court  of  equity  might  properly 
}ound  it  in  satisfaction  of  the  liability  of  the  shareholder 
further  calls,  in  case  it  should  appear  that  he  was  other- 
e  intolvent.  Under  no  theory  is  the  shareholder  entitled 
let  off,against  his  debt  to  the  company,a  dividend  which 
Y  afterwards  eotne  to  him  in  liquidation;  because  it  never 
he  known  what  such  a  dividend  will  be,  until  all  the 
tors  have  paid  in  what  they  owe,  and  an  account  is  taken. 
>,  upon  payment  of  all  calls  which  have  become  due,  he  is 
itied  to  receive  dividends  at  the  same  time  and  at  the 
le  rate  with  other  creditors.* 

J.    It  WEU  held  that  the  companf  *  See  on  this  Babject,  WbittinKtoa 

snticled tosetaSone-eeTenteenth  v.  Farmers'  Bank  &c,  6  Har.  dc  J. 

;  of  the  Bum  ho  proved, against  the  <Md.)  489;  anU,  i  2133. 
'wi  due  on  each  debenture.    B«  *  Bellevue  Bank  «.  Higbee,  4  Obio 

th  Blackpool  Hotel  Co.,  L.  R.  8  Oirc  Ot.  222. 
Z2S.  'AnU,i213l. 

AnU,  44  2126,  2134.  *  Re  Overend,  L.  B.  1  Cb.  628. 
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§  BSOiQ.  Wtexe  the  IndebteAiMBi  to  the  Stockholder  ha» 
Collateral  Security.  —  The  reason  which  disallows  the  right  of 
set^ofif  is  stronger  where  the  indebtedness  of  the  corporation 
to  the  stockholder  whose  liability  is  sought  to  be  subjected, 
has  collateral  security.  In  such  a  case,  the  proceeding  being 
ia  equity  in  behalf  of  all  the  creditors,  it  has  been  held  proper 
to  require  the  stockholder  to  pay  the  amount  of  his  unpaid 
subscription  and  surrender  the  coUaUral  ifeuriiiea, — allowing 
him  thereafter  to  participate  in  the  fund  ratably  with  the  other 
creditors/  Where  the  action  was  in  the  nature  of  an  action 
at  law  to  enforce  the  statutory  liability  of  the  stockholders, 
and  it  appeared  at  the  trial  that  they  held  collaterals  as  secu- 
rity for  a  note  which,  when  paid,  was  to  operate  as  the  satis- 
faction of  a  judgment  obtained  by  them  against  the  corporation, 
—  it  was  held  that  judgment  could  not  be  given, ordering  the 
plaintiff's  claim  against  the  corporation  to  be  collected  fzom 
such  collaterals.* 

g  3803.  Shareholder  can  only  Assign  Deht  of  Company 
Subject  to  Bight  of  Set-off. — From  the  preceding  sections, 
it  follows  that,  after  the  commencement  of  winding-up  pro- 
ceedings, a  shareholder  can  only  assign  a  debt  due  to  him 
from  the  company,  subject  to  a  right  of  set-off  by  the  company, 
of  all  calls  which  may  be  made  subsequently  to  the  assign- 
ment and  previously  to  the  payment  of  the  debt.'  It  has 
been  held  in  England  that  where  a  contributory,  who  is  also 
a  creditor  of  a  company  which  is  being  wound  up,  becomes 
bankrupt,  or  executes  a  creditor's  deed  under  the  Bankruptcy 
Act,  after  the  commencement  of  the  winding  up,  the  debt 
must  be  set  off  against  the  calls,  whether  the  claim  be  made 
in  the  bankruptcy  or  in  the  winding  up.  And  if  the  contrib- 
utor had,  before  his  bankruptcy,  assigned  his  debt  to  a  third 
party,  the  assignee  will  stand  in  the  same  position  as  the  con- 
tributory would  have  done  as  to  the  right  of  set-off/ 

>  ThcMnpaonv.  Reno  SsTingB  Bank,  *  Re  China  Steamship  Co.,  U  K 

19  Nev.  103;  «.  c.  3  Am.  St.  Rep.  707.  7  Bq.  240. 

»  Agate  V.  Sands,  8  Daly  (N.  Y.),  *  Re   Universal    Banking    Omik, 

66;  «.  c.  affirmed,  73  N.Y.  620.  L.  R.  5  Ch.  492. 
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S  SS04>  PoliCT-boM^  cannot  Set  off  lA»t»  against  Ua- 
llltr  on  Premlmn  Note.  —  If  a  etockbolder  iu  en  iasolvent 
Mirance  companj  cannot  buy  ap  a  loss  and  set  it  off  against 
is  liability  aa  a  contributory,  by  parity  of  reasoning,  if  he 
imseLf  is  a  policy-holder,  and  has  suffered  a  loss,  be  cannot 
)t  off  Ills  loss  against  bis  own  liability.  Thus,  in  an  action 
y  a  mutual  insurance  company  against  one  of  its  members, 
n  bis  premiam  note,  the  defendant  pleaded  as  a  set-off  a 
ma  which  he  bad  sustained  on  a  stock  of  goods  embraced  in 
is  policy  of  the  plaintiff  company.  It  appeared  that  a 
reak  and  disastroos  fire  had  occnrred,  in  consequence  of 
liich  it  was  admitted  that  the  funds  of  the  company  would 
e  inaafficient  to  pay  ell  its  losses.  It  was  held  that  the  set. 
ff  could  not  be  allowed.*  The  same  principle  was  applied 
nd  enforced  in  a  case  in  Kew  York,  where  the  receiver  of 
o  insolvent  matual  marine  insurance  company  brought  suit 
gainst  a  member  of  the  company  on  several  preminm  notes, 
gainst  which  the  defendant  endeavored  to  set  off  an  adjusted 
MB  doe  to  him,  from  the  company,  on  one  of  his  ships.* 
^he  flame  principle  was  applied  by  Mr.  Circuit  Judge  Drum, 
nond,  in  a  case  where,  after  an  insurance  company  had  been 
djudicated  bankrupt,  he  held  that  the  right  of  set-off  did  not 
xist,  basing  his  decision  chiefly  on  the  ground  of  a  want  of 
autuality  in  tlie  obligatione  sought  to  be  set  off  against  each 
ither.*  But  this  wholesome  decision  was  reversed  on  appeal 
ly  (he  Supreme  Court  of  the  United  States  in  an  inezpli- 
ittble  decision,*  and  one  which  seems  to  proceed  in  the  very 
ace  of  its  previous  holding  in  a  leading  case.' 


*  HilUo'  9.  Alleghenj'  Oountjr  Ina,  DecinoiiB,  although  it  wu  reveiMd 
)o.,  S  P%.  8t  470;  t.  c.  i6  Am.  Dec  on  appeal. 

IS.  *  Scammon  «.  Elmbnlt,  OS  V.  B. 

•  Uimn»  «.  Nelaon,  21  N.  Y.  1E8.  S62. 

'  Sannmoii   «.    Kimball,  6   Bisi.  *  SawTsrs.  Hoag,  17  Wall.  (U.  B.) 

n.  8.)  431.      ThiB  deciBum  is  printed  610. 
D  (oU  bj  Ur,  Ujrer  In  bis  federal 
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8  Thonip.  Corp.  §  3810.]     liability  of  stockholdkus. 
Article  IL    Under  Particular  Statutes. 

BaonoH  Sictiom 

8809.  Under  section  10  of  New  York  Miflsoori  statute   for  ezeca- 

Manufacturing  I  aw.  tion  against  the  stockholder. 

3810.  Under  the  New  York  Business  8812.  Under  Maine  statute. 

Companies  Act  of  1876.  8818.  Under  Georgia  statute. 
S81I.  In  a  proceeding  by  motion  under 

§  3800.  Under  Section   10  of  New  York  Manafactaring 
Law. — This  statute  reads  as  follows:  ''AH  the  stockholders  of 
every  company  incorporated  under  this  act  shall  be  severally 
individually  liable  to  the  creditors  of  the  company  in  which 
they  are  stockholders,  to  an  amount  equal  to  the  amount  of 
stock  held  by  them,  respectively,  for  all  debts  and  contracts 
made  by  such  company,  until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  such  company  shall  have  been  paid 
in.''^     Under  this  section  it  is  held  that  a  stockholder  cannot, 
in  an  action  at  law  against  him  by  a  creditor  of  the  corpora- 
tionr,  set  off  a  claim  which  he  may  have  against  the  corpora- 
tion, if  he  himself  is  in  debt  to  the  corporation  upon  his 
stock  in  a  larger  amount  than  such  claim;  otherwise  he  can.' 
The  meaning  of  the  rule  is,  that  if  a  creditor  can  find  a  stock- 
holder to  whom  the  corporation  is  indebted  beyond  the  amount 
which  the  creditor  owes  the  corporation  for  his  stock,  he  can- 
not recover  of  him  at  law,  but  must  resort  to  equity  for  an 
accounting  and  adjustment  of  the  liability  of  all  the  stock- 
holders.*   The  rule  is  regarded  as  necessary  to  put  stock- 
holders on  an  equal  footing  with  other  creditors. 

g  3810.  Under  the  New  York  Business  Companies  Act  of 
1875.  —  In  a  decision  in  the  court  of  common  pleas  of  tb6  city 
and  county  of  New  York,  there  is  a  very  clear  statemeut  of 
the  law  in  that  State  on  this  subject,  in  a  case  arising  un^®^ 
the  so-called  New  York  Limited  Liability  Act  of  1875,  ^ome- 

>  N.  Y.  Laws  of  1848,  ch.  40. 
■  Wheeler  v.  Millar,  90  N.  Y.  853;     Pfohl  v.  Simpeon,  74  N.  Y.  1$^,  1^' 
Mathez  «.  Neidig,  72  N.  Y.  100.    See     Garriflon  v.  Howe,  17  N.  Y.  458;  Be 
also  Agate  v.  Sands,  73  N.  Y.  620 ;     Empire  City  Bank,  IS  N.  Y.  19«,  ^' 
affirming  «.  c.  8  Daly  (N.  Y.),  66;  *  Garrison  v.  Howe,  svpra, 
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BET-OFP.     [3  Th 

nes  called  the  Kew  York  Business  Comp 
ia  there  stated  that  the  coiistmction  of  1 
gard  to  the  remedy  of  the  creditor  and  th< 
6  stockholder  when  the  creditor  proceeds 
that  of  the  Manufacturing  Act  of  1848. 
,  that  the  creditor  has  the  option  of  tw( 
ay  bring  an  action  in  equity  for  a  gene 
bich  all  the  stockholders  and  creditors  i 
I  such  a  proceeding  all  the  persons  in 
ifore  the  court;  and  the  court,  upon  adju 
e  controversy,  would  require  that  all  at 
ly  in  the  amount  due  in  respect  of  their  s 
editors,  including  such  as  might  be  st( 
ceive  proportionate  dividends.  2.  The  < 
ed  at  law  against  any  stockholder,  under  i 
le  conferred  by  statute,  and  hold  the  stO' 
the  amount  of  his  share  subscription.  Bi 
ttled  in  that  State  that,  where  the  creditor 
ly,  it  is  open  to  the  stockholder  to  set  up 
9  himself  is  a  creditor  of  the  corporatioi 
lis  rule  is,  roughly  speaking,  that  the  8t< 
Ave  as  good  a  right  to  defend  on  the  groun 
on  is  in  debt  to  him,  as  the  creditor  has  t 
older  out  and  sue  him  on  the  ground  that 
I  debt  to  the  creditor.  "I  see  no  reason," 
why  the  defendant,  as  a  creditor,  does  no 
t>le  a  position  as  the  plaintiff;  and  there  it 
litting  the  latter  to  recover  money  to  whi 
Q  equal  claim,  in  an  action  where  it  ca 
icertained  but  that  other  portions  of  tt 
hich  are  accessible  to  the  plaintiff  are  e 
is  demand.*" 


>  New  York  Uws  1876,  ch.  611.  17  N.  T.  468; 

■Richards   «.    Einsler,    14   IMy  N.T.]00;Wh 

f.  y.),  334,  S3S;  refeiriiiK  to  Brigga  863. 

Petmimui,  8  Oow.  (N.  Y.)  3S7;  (.  e.  *  Uathei  v. 

I  Am,  Dec  454;  Qsnison  *•  Howe,  lOS. 


■ 

SThomp.  Corp.  §  3812.]    liabiuty  of  stogkholdbbs. 

§  3811.  In  a  Proceedinfir  by  Motion,  under  Missouxl  Stet- 
nt«b^or  Bxecaiion  aira^st  tho  Stockholder.-— In  a  proceed* 

ing  under  the  Missouri  statute/  by  motion  for  execation 
against  a  stockholder,  the  stockholder  is  entitled  to  offset 
against  his  liability  any  demands  which  he  may  have  against 
the  corporation.'  In  like  manner,  it  has  been  held  that  stock- 
holders who  owe  the  company  for  their  subscription  may, 
nevertheless,  obtain  judgment  against  the  corporation  for 
any  balance  due  them,  and  then,  as  judgment  creditors  of  the 
corporation,  may  proceed  under  the  statute  against  other 
stockholders.*  Under  this  statute  the  liability  of  a  stock- 
holder to  execution  accrues  on  the  return  of  ntdla  bona  on  an 
execution  against  the  corporation,  and  cannot  be  cast  off  by 
a  tranafer  of  stock,  or  by  acquisition  of  a  claim  against  the 
corporation;  therefore,  the  fact  that,  at  the  date  of  the  motion, 
the  corporation  owes  the  stockholder  more  than  it  owes  the 
creditor,  is  no  defense  to  the  latter'a  motion  for  execution 
against  the  former.^ 

§  8812.  Under  Maine  Statnte. — While  it  is  conceded  in 
this  State  that,  where  the  object  of  the  proceeding  is  to  wind 
up  the  affairs  of  the  corporation,  assess  all  its  shareholders, 
and  distribute  its  assets  to  its  creditors,  no  right  of  set-off 
exists,*  yet  the  law  of  this  State  has  been  placed  in  such  an 
incongruous  position  by  a  statute,*  that,  in  an  action  at  law 
by  the  assignee  of  an  insolvent  corporation  against  a  stock- 
holder to  recover  an  unpaid  balance  upon  his  share  subscrip- 
tion, the  stockholder  has  the  right  to  set  off  any  debt  which 
he  may  hold  against  the  corporation.' 


^  Rev.  Stat.  Mo.  1879,  i  736;  Id.         *  Coqnard  v.  Prendergast,  85  Mo. 

1889.  $  2517.  App.  237. 

*  Jerman  v.  Benton,  79  Mo.  148,  *  McAvity  v.  Lincoln  Pulp  Ac.  Co., 
155;  Merchants'  Ins.  Oo.  v.  Hill,  12  82  Me.  504;  Appleton  v.  TumbuU,  S4 
Mo.  App.  148, 149;  Webber  v.  Leigh-  Me.  72. 

ton,  S  Mo.  App.  sot.  *  Ber.  Stat.  Me.,  cb.  46,  f  48. 

•  Schaeffer  if.  Phoenix  Brewerjr  '  Appleton  •.  Tambiill,  ciipm. 
Oo.,  4  Mo.  App.  116.  Oompare  Qxcse  v.  Hilt,  SS  Me.  & 
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g  3813.  Under  G«orKla  Statute. — It  has  been  held  that  a 
lus  fide  judgment  debt  of  a  stockholder  agaiDst  the  company 
I  which  ho  holds  stock  may  be  set  ofif  by  him,  in  equity, 
•ainst  a  sait  to  make  him  individoally  liable  in  proportion 
I  bis  stock.  Such  judgment  may  be  altaeked  for  fraud;  but 
le  facts  on  which  the  charge  of  fraud  is  made  mnat  be 
rerred  in  the  pleadings,  and  proved  to  the  satisfaction  ol  the 
try  on  the  hearing.* 

*Bo]'d*.HiU,Uaa.683. 
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CHAPTER   LXXI. 


OONTBIBUTION  AMONG  STOOKHOLDEES. 


8816.  Shareholder  paying  more  than 

hia  proportion  entitled  to  con- 
tribution. 

8817.  Bat  only  after  exhausting  rem- 

edy against  corporation. 

8818.  Eight  given  by  statute. 

8819.  Theories    of    contribution    in 

winding-up  proceedings. 

8820.  Extent  to  which  shareholders 

liable  to  contribute  as  among 
themselves. 

8821.  Whether  interest  recoverable  In 

a  suit  for  contribution. 

8822.  Form  of  the  decree  enforcing 

contribution. 


Sbction 

8823.  Gases  denying  the  right  of  con- 

tribution without  reason. 

8824.  Oases  denying  contribution  with 

good  reason. 

8825.  Voluntary  payment   does  not 

create  right  of  contribution. 

8826.  No  contribution  where  the  sf^ 

gregate  debts  exceed  the  lia- 
bilities of  all  the  BtockholderB. 

8827.  Liability  for  contributdon  under 

special  contracts. 

8828.  Actions  for  contribution  against 

non-resident  stockholders. 

8829.  Oontributions  in  actions  at  law. 


§  S816.  Shareholder  Paying  More  than  his  Proportion 
XUitiUed  to  Contribution. — There  is  no  doubt  that  a  etock- 
holder  who  has  been  compelled  to  pay  more  than  his  propor- 
tionate share  of  the  debts  of  the  company  may  maintain  au 
action  against  his  co-stockholders  for  a  contribution.*  This 
right  of  contribution  arises  in  any  case  in  favor  of  the  stock- 
holder who  has  paid  out  more  than  his  proportionate  share  of 
the  liability  resting  upon  the  aggregate  stockholders,  in  a 


»  Redington  v.  Comwell,  90  Cal. 
49;  f.  c.  27  Pac.  Rep.  40;  Allen  v. 
Fairbankfl,  46  Fed.  Rep.  445;  Aspin- 
wall  V.  Torrance,  1  Lans.  (N.  Y.)  381 ; 
Farrow  t.  Bivings,  13  Rich.  Eq.  (S.  0.) 
25;  Gray  v,  Ooffin,  9  Oush.  (Mass.) 
192;  Stewart  v.  Lay,  45  Iowa,  604, 
614.  See  Sutton's  case,  3  De  Gez  & 
Sm.  262.  Gontribution  between  A« 
and  B.,  where  A.  holds  stock  on  joint 
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account  of  himself  and  B. :  Stover  v. 
Flack,  30  N.  Y.  64.  It  has  been  held, 
under  particular  circumstances,  that 
although  members  of  the  corporation 
who  have  retired  from  it  may  be  lia- 
ble to  its  creditors,  yet  money  paid  by 
them  after  retirement  can  be  recov- 
ered by  them  from  the  new  memben* 
Savage  v.  Putnam,  32  Barb.  (N.  T.) 
420. 


NTRIBUTION  AMONQ  STOC£HOLDSBS.      [3  Thomp.  Corp.  §  881G. 

^timate  and  fair  effort  to  protect  his  own  interest  in  the 
rporate  property,* — and  this,  whether  the  liability  of  the 
•ckholders  is  for  a  proportionate  share  of  the  corporate 
bts*  or  whether  the  charter  or  governing  statute  makes  them 
ntly  and  severally  liable,  and  the  liability  is  enforced  against 
9  particular  stockholder  by  an  action  at  law.'  This  state- 
itit  will  disclose  the  difference  between  the  romedy  at  law 
ainst  a  single  stockholder,  and  the  case  where  a  single  cred- 
ir  is  required  to  bring  a  bill  in  equity  against  all  the  etock- 
Iders  and  on  behalf  of  all  the  creditors.  In  the  former  case, 
e  stockholder  proceeded  against  may  he  compelled  to  respond 

the  extent  of  his  personal  liability,  although  it  may  be  in 
cesa  of  his  just  proportion  as  between  him  and  the  other 
>ckholders, —  in  which  case  he  will  be  left  to  secure  contri- 
ition  from  them  by  a  suit  in  equity  prosecuted  at  his  own- 
pense;*  whereas,  in  the  latter  case,  complete  justice  is  done  in 
single  action,  by  ratable  assessments  upou  all  the  stockhold- 
s,  and  by  a  ratable  distribution  among  all  the  creditors, 
atutes  exist,  like  that  in  California,  where  each  stockholder 

liable  to  a  ratable  proportion  of  the  corporate  debts.  Here 
le  rule  has  been,  in  order  to  determine  how  much  any  one 
ockholder  is  liable  to  pay  to  the  particular  creditor  who 
riogs  the  action  against  him,  to  find  the  whole  amount  of 
16  indebtedness  of  the  corporation  created  while  he  was  a 
ockholder,  and  to  render  judgment  against  him  to  the  extent 
'  this  amount,  if  necessary  to  satisfy  the  judgment  recovered 
f  the  plaintiff  against  the  corporation.  If,  in  this  way,  the 
irticular  stockholder  finds  that  he  has  paid  more  of  the  debts 
■  the  corporation  than  his  proportionate  share,  he  is,  it  is 
id,  entitled  to  maintain  an  action  for  contribution  against 
is  co-stockholders.* 

■  Bedington  v,  OoroweU,  90  Cat.     Paige  (H.  Y.),  598;  «.  e.  38  Am.  Dec 

669. 
>  Tbid.  *  See,  for  ilhiBtration,  Larrabeo  w^ 

*  Judion  «.  BossiiB  Galena  Co.,  9     BRldwin,  36  Cal.  155, 168,  169. 
»  Ibid. 
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3  Thomp.  Corp.  §  8818.]    liabilitt  op  stocjcholdkrs. 

S  3817.  Bnt  only  after  Exhanstliiff  Remedy  agraliist  Cor- 
poratioii.  —  Bat  the  right  of  a  stockholder  thus  to  ene  is 
•object  to  the  same  condition  precedent  which  attaches  to  the 
right  of  a  creditor,  or  his  representative,  to  sue  one  or  more 
stockholders  for  a  debt  of  the  corporation;^  he  must  first 
haye  exhausted  all  the  property  of  the  company.'  And  so, 
where  the  goyeming  statute  requires  the  judgment  creditor  of 
the  corporation  first  to  demand  payment  of  the  corporation, 
and  if  the  corporation  fails  to  satisfy  his  execution,  then  to 
leyy  it  upon  the  property  of  the  ofiBcers  of  the  corporation; 
and  allows  him  to  resort  to  the  property  of  the  general  stock- 
holders only  in  case  of  failure  thus  to  secure  satisfaction,' — a 
stockholder  cannot  enforce  contribution  against  the  other 
members  of  the  company,  for  money  yolnntarily  paid  by  him 
in  discharge  of  a  corporate  debt,  unless  a  previous  demand 
has  been  made  on  the  corporation,  and  unless  it  appears  that 
there  is  no  property  of  the  officers  from  which  satisfaction  of 
the  debt  can  be  obtained*' 

§  8816.  fiight  Given  by  Statute.  —  In  several  of  the  States 
the  right  is  given  by  express  statute.'  This  right,  under  the 
Massachusetts  statute  of  1808,  was  denied  in  that  State,  on 
grounds  which  do  not  reflect  credit  upon  the  judges  of  that 
day,  although  the  English  chancery  system  had  not  yet  been 
introduced  by  statute.*  As  often  happens  where  rights  are 
denied  through  the  narrow  technicality  of  lawyers,  and  through 
an  habitual  indifference  to  justice,  the  Legislature  of  that 
State  interposed  and  changed  the  rule;  so  that,  under  a 
statute'  making  the  stockholders  in  certain  corporations  per- 
sonally liable  for  its  debts  under  certain  contingencies,  any 
stockholder  who  had  himself  paid  a  debt  of  the  corporation 


^  Ante,  «  S351.  •  Lewry  v.  Inman,  46  N.  Y.  119; 

*  Gray  v.  Ck>ffin,  0  OuBh.  (liass.)  Sayleav.  Bates,  15  B.  I.  d42;  Brinham 
192,  208.  V.  Wellersburg  Coal  Go.,  47  Pa.  St. 

'  See  Denny  v.  Richardson,  4  Gray  4S. 
(liass.),  274.  *  Andrews  «.  CaUender,  13  Pick* 

*  Gary  s.  Holmes,  2  Allen  (liiass.),  (Mass.)  484. 

408.  «  Mass.  Rev.  SUt.,  ch.  38,  ^  Id. 
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;bt  enforce  contribatioti  from  bis  associates  by  a  bill  in 
lity  against  all  tbe  stockliolders  who  were  solTeot  and 
bin  tbe  jurisdiction.*    A  stalnte  of  Rhode  Island,  giving 

right  of  contribution,  is  as  follows:  "  Any  stockholder  who 
Jl,  whetber  voluntarily  or  by  compulsion,  pay  any  debt  of 

company  for  which  he  is  made  liable  by  the  provisions  of 
B  chapter,  may  recover  the  amount  so  paid  in  an  action 
the  case  against  the  company,  iii  which  action  the  property 
the  company  only  shall  he  liable  to  be  taken,  and  not  the 
"son  or  property  of  any  stockholder  of  the  company;  or  the 
-son  who  shall  have  so  paid  such  debt  of  the  company  may 
)ceed,  in  tbe  supreme  court  in  equity,  for  contributiOD, 
linst  any  one  or  more  of  the  stockboldera  who  were  origin- 
y  liable  with  him  for  the  payment  of  said  debt,  and  may 
:over  against  each  of  them  their  just  and  equitable  propor- 
n  thereof."  It  was  held  that  the  words  "  stockholders 
iginally  liable  "  included  all  stockholders  who  were  liable 
r  the  debt  before  it  was  paid  by  the  stockholders  suing  for 
utribation;  and,  therefore,  that  all  persons  who  were  stock- 
Iders  when  proceedings  were  begun  to  euforce  the  liability, 
tre  proper  contributors.*  Perhaps  the  conclusion  may  bo 
tracted  from  decisions  of  the  Supreme  Court  of  Penusyl- 
nia,  that  where  the  governing  statute  at  once  declares  the 
ibility  of  the  stockholders,  prescribes  the  remedy  for  enforc- 
g  the  liability,  and  also  the  mode  of  enforcing  contribution 
;ain3t  the  other  stockholders,  such  statutory  mode  of  enforc- 
g  contribution  is  exclusive,  and  does  not  leave  the  road 
len  to  a  remedy  in  equity,*  or  to  an  ordinary  action  of 
mmpsit  against  other  stockholders.*  But  the  better  view 
Duld  seem  to  be  that  this  is  not  a  case  where  the  statute 
eatea  a  right  and  prescribes  the  remedy,  and  where  the 
medy  prescribed  by  the  statute  would  tlmrefore  not  be 
iclnsive.*    The  remedy  of  the  stockholder  against  whom 

*  Cu7  V.Holmes,  16  Graf  (Man.),  ■  Brinham    t>.   Welleraburg    Coal 

7.  Co.,  <7  Pa.  St.  <3, 

■  Saylea  v.  Batee,  16  B.  I.  342,  344.  *  O'Reilly  t>.  Bard,  105  Pa.  8L  669. 

•  Ante,  a  3020,  3054. 
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judgment  is  recovered  and  enforcedi  under  the  statute  of 
Pennsylvania  here  referred  to/  is  to  take  an  astngnment  of  the 
judgment^  and  to  enforce  execution  against  stockholders  wlio 
were  parties  defendant  in  the  action.  He  cannot  bring 
ussumpait  against  stockholders  who  were  not  parties,  to  enforce 
contribution.* 

§  3819.  Theories  of  Contribation  in  WindiDg-np  Proceed- 
ings.— We  have  seen  that  the  right  of  shareholders  to  contri- 
bution inter  se^  and  to  have  their  mutual  equities  adjusted 
without  a  multiplicity  of  suits,  is  the  chief  ground  on  which 
equity  assumes  jurisdiction  of  suits  to  charge  shareholders;' 
that  in  such  a  suit  each  shareholder  may  claim  a  contribu- 
tion from  the  others/  and  that  their  co-stockholders,  so  far 
SB  practicable,  be  made  parties  for  this  purpose/  Where  the 
liability  of  the  shareholders  is  assimilated  to  that  of  partners, 

—  and  the  writer  thinks  this  rule  will  hold  good  in  all  cases, 

—  contribution  is  decreed  upon  the  principles  which  obtain 
in  equity  in  winding  up  a  partnership.  If,  after  applying 
the  corporate  assets,  there  are  still  outstanding  liabilities,  the 
stockholders  must  contribute  in  proportion  to  their  shares; 
if  there  is  a  surplus,  it  will  be  divided  among  them  in  like 
proportion.*  The  theory  of  equity,  applied  in  many  cases 
even  to  an  individual  superadded  liability,  is  that  such  a 
liability,  created  by  statute,  is  several^  and  yet  for  the  common 
benefit  of  all  the  creditors,  and  not  under  the  control  of  the 
corporation, — and  that,  as  between  the  stockholders,  it  is  to  be 
proportioned  to  the  amount  of  stock  held  by  each.'  In  such 
cases  the  right  of  contribution  is  said  to  grow  out  of  the 
organic  relation  existing  among  the  stockholders,  as  between 
them  and  the  creditors.    Each  stockholder  is  severally  liable 

1  Pa.  Act  of  April  7, 1849,  and  its  v.  RusseU,  40  N.  H.  109;  Umsted  f. 

pplements.  Buskirk,  17  Ohio  St.  113. 

•  O'Reilly  v.  Bard,  105  Pa.  St.  669.  •  Erickson  v.  Neemith,  46  N.  H. 

•  ArUe,  §  3432.  371. 

«  Matthews  v.  Albert,  24  Md.  527.  '  Umated  v.  Buskirk,  17  Ohio  St. 

•  Masters  v.  Roesie  Lead  Mining     113. 
Oo.,  2  Sandf.  Oh.  (N.  Y.)  301 ;  Hadley 
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&U  the  creditors;  but  as  between  tbemselves,  each  stock- 
dor  ia  bouad  to  pay  in  proportion  to  his  stock.    This  is 

reason  which  supports  the  conclusion  that,  where  a  cred< 
*'s  bill  is  brought,  it  should  proceed  on  behalf  of  all 
ditors,  and  that  the  stockholders  whose  liability  is  sought 
ae  enforced  have  the  right  to  insist  that  their  co-sloekkold- 

thall  be  made  parties  for  the  purpose  of  a  general  account- 
;,  and  to  enforce  from  them  contribution  in  proportion  to 
ir  several  holdings  of  shares  in  the  corporation.* 

i  8820.  Extent  to  Which  SbareboldersJJable  to  Contribute  ' 
among  ThemselTes.  —  Where  the  shareholders  stand  liable 
equal  degrees,  the  proportion  which  one  of  them  must  con- 
bute  to  another  who  has  been  compelled  to  pay  a  debt  of 
)  corporation  is,  what  the  complainants  have  paid  /or  him. 
lis,  it  seems,  is  what  be  would  have  been  obliged  to  pay  if 
the  stockholders,  resident  and  non-resident,  solvent  and 
lolvent,  had  paid  their  ratable  proportions.'  Where,  bow- 
er, the  shareholders  stand  liable  in  different  degrees,  then 
ntribution  is  to  be  enforced  according  to  their  several 
grees  of  liability.  The  manner  of  adjusting  the  equities  of 
areholders  under  the  English  Winding-up  Act,  1848,*  was 
us  stated  by  Lord  Chancellor  Coltenham:  "When  the  mas- 
!  has  placed  on  the  list  all  the  persons  found  by  evidence  to 
.ve  been  members  of  the  company,  he  then  commences  the 
ocess  of  distributing  the  payment  of  the  losses;  but  it  ia 
>t  to  be  assumed  that  a  person  whose  name  is  placed  on  the 
<t  becomes  liable  to  pay  an  equal  share  of  those  losses.  There 
a  general  loss  to  be  defrayed,  but  the  directors  of  the  com- 
ny  may,  in  a  greater  or  less  degree,  have  added  to  that  loss 
'  their  mismanagement.  Some  of  the  subscribers  may  have 
Dctioned  or  adopted  those  acts  of  mismanagement;  but  the 

'  Ibid,  Thst  &11  BtockholdeTB  most  need  not  be  made  jtarUtt,  sea  anii, 
made  partUt  in  k  creditora'  bill,     4  3499. 

the  pnrpow  ot  enforcing  » ratable  ■  See,  u  supporting  the  text  ia 

itribiition,  SM  Hadley  t    Ruraell,     part,  Allen  v.  Fairbanks,  46  Fed.  Bep. 
N.a.l09;an«,  iS493.    That  thejr      445;  9  Rail.  &  Corp.  L.  J.  443. 
•  11  A  12  Vict.,  ch,  46. 
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body  of  the  shareholders  are  not  liable  to  cootribnte  to  the 
payment  of  expenses  so  improperly  contracted,  and  it  is  for 
the  master  to  ascertain  and  distribute  the  contribution  accord- 
ing to  the  degrees  of  liability/'* 

§  3821.  Whether  Interest  Becoverable  In  a  Suit  for  Con- 
trtimtion.  — -  This  question  has  been  answered  in  the  affirm- 
ative by  a  learned  Federal  judge,  on  the  ground  that  the 
stockholders  suing  for  contribution  have  been  compelled  to 
pay  money  for  the  defendant  stockholder  which  he  ought  to 
have  paid,  —  taking  the  view  that  it  is  not  material  that  he 
may  not  have  actually  known  of  the  circnmstances  requiring 
him  to  make  the  payment  at  the  time.^ 

§  3822.  Form  of  the   Decree  Enforcing  ContrlbatUm. — 

We  have  already  had  occasion  to  consider  the  form  of  the 
decree  where  the  proceeding  is  to  subject  the  liability  of  the 
stockholders.*  But  in  one  case  the  decree  subjected  all  the 
shareholders  to  the  payment  of  the  debt,  with  leave  to  ap- 
ply to  enforce  contribution  among  themselves.^ 


'  Ex  parte  Mansfield,  2  Macn.  A 
G.  57,  67. 

*  Allen  V.  Fairbanks,  45  Fed.  Bep. 
445,  447.  "  Interest,"  said  Wheeler, 
J.,  "is  recoverable  generally  upon 
advances  of  money  (Liotard  v.  Graves, 
S  Gaines  (N.  Y.),  226;  Sedgw.  Dam. 
880);  and  upon  money  paid  by  a 
surety  without  demand  (Ilsley  v. 
Jewett,  2  Met.  (Mass.)  168).  Being 
compelled  to  pay  money  for  the  de- 
fendant was  the  same,  in  effect,  as 
liaving  it  detained  by  him,  for  which 
interest  is  recoverable.  Ekins  v.  East 
India  Co.,  1  P.  Wms.  805;  Wood  tf. 
Bobbins,  11  Mass.  504;  f.  c.  6  Am. 
Dec.  182.  Upon  these  principles, 
interest  appears  to  be  chargeable  upon 
the  respective  amounts  paid  for  the 
defendant  from  the  time  of  payment.*' 

*  AnU,  i  3536,  et  seq. 

*  Masters  v.  Rossie  Lead  Mining 
Co.,  2  Sandf.  Oh.  (N.  Y.)  301.    There 
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is  a  direction  by  the  Supreme  Count 
of  Tennessee,  for  the  guidance  of  tht 
chancellor,  in  a  proceeding  to  wiad 
up  an  insolvent  bank,  to  the  effect 
that  ''any  parties  against  whom 
judgments  have  been  rendered,  who 
are  asagnees  of  any  judgments  ren- 
dered in  favor  of  note-holders,  may 
have  the  judgments  against  them  ex- 
tinguished pro  tanto  by  said  assigned 
judgments,  in  the  discreUon  of 
the  chancellor."  Marr  v.  Bank  of 
West  Tennessee,  4  Lea  (Tenn.),  578, 
596.  The  writer  does  not  quite  get 
hold  of  the  meaning  of  this  direc- 
tion,— whether  it  is  intended  to  al- 
low a  iet-off  in  favor  of  stockholders, 
which  would  be  contrary  to  the  prin- 
ciples of  equity,  or  whether  it  is 
intended  to  vest  in  thechanoellors 
discretion  of  allowing  an  adjustnufd 
without  requiring  them  to  pay  to  the 
receiver  what  is  due  them  as  judg- 


talBUTION  AUOSa  8T0GEH0LDEBS.      [3  TIioiup.  Corp.  §  S8Si, 

8^23.  Cases  Denrlnff  the  Blffht  of  Oontiibatioii  'withoat 

son.  —  A  conBiderable  number  of  cases  are  fouad  which  deoj 
right  of  contribution;  and  some  of  them  seem  to  iUastrate  the 
that  lawyers  who,  in  their  professional  careers,  are  half  of  the 
on  the  wrong  side  of  controveraieB,  habituate  themselves  to 
>ning  on  technicnl  lines,  and  retain  the  earae  indifference  to 
CB  wlien  they  find  Uiemsclres  promoted  to  the  judicial  bench. 
court  has  held  that  where  a  stockholder  of  &  corporation  became 
ely  on  a  note  executed  by  the  corporation,  at  the  request  of  the 
r  stockholders,  he  could  not  recover  of  them  their  proportion  of 
t  he  liad  been  compelled  to  pay.'  Where  a  corporation  for  man- 
Luring  purposes  was  dissolved,  leaving  the  buildings  commenced 
lie  corporation  unlinished  and  liable  to  injury  from  the  weather, 
3f  the  atockliolders  or  part  owners,  who  went  on  and  completed 
building  without  the  consent  of  the  other  owners,  was  denied 
ributioii  from  the  others.* 

3824.  Cases  Denylnff  Contrfbntlon  vrlth  Good  ICeason.-^ 

there  are  many  coses  which  deny  the  right  of  contribution 
ng  shareholders  for  obviously  good  reasons.  If  a  ehare- 
ler  has  been  obliged  to  pay  a  debt  of  the  corporation  in  con- 
«n«  of  hit  own  wrong,  he  obviously  ought  not  to  be  allowed 
ecoup  himself  upon  the  shareholders  who  are  innocent, 
tierefore,  the  offieeTt  of  the  corporation  have  been  compelled 
ay  its  debts  in  consequence  of  their  own  defaults  in  failing 
amply  wiLh  the  requirements  of  statutes,  they  cannot  com- 
-he  shareholders,  who  are  not  gnilty  of  any  wrong,  to  divide 
loss  with  them.*  So,  if  a  member  of  a  corporation  causes 
)  contract  a  debt  in  excess  of  the  amount  permitted  to  it 
its  articles  of  incorporation,  without  the  consent  of  the 
ir  stockholders,  and  himself  pays  the  debt,  he  cannot  com- 
coutribution  beyond  the  sum  limited.*  Bo,  if  the  trustees 
in  incorporated  seminary  advance  money  and  contract 

i  debton  beiore   gettinfc    their  '  Larson  r.  DaTton,  62  Iowa,  697. 

end  with  other  crediton.    So  *  Skinner  «.  'White,   Hopk.  Oh. 

lol  the  direction  aa  eubmits  it     (S.  Y.)  107. 

t  ditcrelion  o(  the  chancellor  is  *  Btoue  «.  Penno,  6  Allen  (Uaat.), 

Ilgible  only  oa  the  Utter  theory.     679. 

•  Haldoniiui  v.  Ainelie,  82  Ej.  39S. 
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debts  without  any  anthoritji  expressed  or  implied,  to  incur 
such  liabilities,  they  have  no  right  to  compel  a  contribution 
from  the  associates  at  large  to  reimburse  them  for  such  ad- 
vances.* 

§  3825.  Volnntarj  Pajnmeiit  does  not  Create  Biflrlit  of 
Contribution.  —  It  has  been  held  that  a  member  who  volute 
tarily  pays  a  company  debt  for  which  the  members  are,  by 
statutes,  personally  liable,  has  no  claim,  under  those  statutesi 
or  on  the  othor  members  for  contribution.*  This  has  been 
held  to  be  especially  true  where  the  member  making  the  vol- 
untary payment  did  not  wait  until  the  creditor  had  exhausted 
his  statutory  remedy  by  proceeding,  in  the  statutory  mode, 
against  the  property  of  the  corporation,  and  against  that  of 
the  officers,  who  stood  liable  before  the  general  stockholders; 
otherwise  a  stockholder  might  compel  his  fellow-members  to 
contribute  to  the  payment  of  debts  of  the  corporation  for 
which  they  might  never  be  held  liable,  and  which  would 
never  be  enforced  against  them.'  Perhaps  a  juster  view  of 
this  question  is  that  where  a  stockholder  comes  forward  and 
pays  a  debt  of  the  corporation  in  order  to  protect  his  own 
interest  in  the  corporation,  this  is  not  such  a  voluntary  or 
officious  payment  as  will  deprive  him  of  a  right  of  contribu- 
tion against  his  co-stockholders.* 

§  a826.  No  Contribution  where  the  Xggregaim  I>ebti 
Bxceed  the  Liabilities  of  All  the  Stockholders.  —  Where  the 
aggregate  debts  of  the  corporation  exceed  the  aggregate  liabil- 
ities pf  all  the  stockholders,  no  question  of  contribution  can 
arise,  —  at  least  until  the  aggregate  debts,  by  the  operation  of 
the  statute  of  limitations  or  otherwise,  have  been  reduced  belov) 
the  aggregate  liabilities  of  the  stockholders.     Until  such  time, 

»  Shibley  v.  Angle,  87  N.  Y.  626.  White,  1   Hopk.  Oh.  (N.  YO  107; 

A  caae  unintelligible  to  the  writer,  anUt  ^  8817. 

where   contribution  was  denied,  is  '  Gary  v.  Uolmea,  2  Allen  (Ma8B.)f 

Hopkins    v.     Whitesides,    1     Head  498,501. 
(Tenn.),  81.  *  Redington  v.  Comwell,  90  OftL 

*  Andrews  v.  Oallender,  18  Pick.  49;  f.  c.  27  Pac.  Kep.  40. 
(Mass.)   484.    Compare   Skinner    «• 
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urt  of  equity,  ia  which  a  creditors'  bill  is  pending,  will 
be  required  to  delay  the  proceeding  and  postpone  the 
ts  of  the  creditors,  for  the  purpose  of  making  other  atock- 
ers  parties,  to  the  end  that  there  may  be  a  ratable  cob' 
itiou  and  adjuetment  between  such  stockholders  and 
e  who  have  been  made  parties.' 

3827.  Liability  for  CoDtiibutloii  under  Special  Contraete. 

Q  where  no  right  of  contribution  may  exist  under  the 
try  of  law  or  equity  prevailing  in  the  particular  juriedic- 
,  yet  where  the  members  agree,  in  viriting,  to  reimburse 
1  other  to  the  extent  of  such  sums  as  they  may  respectively 
obliged  to  pay,  in  consequence  of  indorsing  the  uotea  of 
corporation,  they  have  a  remedy  for  contribution  on  such 
lement.*  And  where  a  person  not  a  stockholder  has,  at 
request  of  stockholders,  become  a  surety,  —  not  for  stock- 
lers,  but  for  the  corj)Qrafion,— this,  it  has  been  held,  does 
create  a  liability  on  the  part  of  the  stockholders  to  indem- 
'  him  in  the  event  of  being  compelled  to  pay  the  debt  of 
corporation.  The  im|ierfect  reason  given  for  the  conchi- 
1  was,  that  such  a  request  involved  no  promise  of  indem> 
'  and  DO  undertaking  of  any  kind  on  the  part  of  the 
kholders.*  The  court  overlooked  the  fact  that  the  stock- 
lers  are  in  a  large  sense  the  corporation,  and  that  a  request 
•he  stockholders  to  a  stranger  that  he  will  become  surety 
a  debt  of  the  corporation  is  in  a  moral  and  a  just  sense  a 
nest  that  he  will  become  surety  for  their  own  debt.  Where 
kholders  become  co-suretiea  for  the  corporation,  a  right  of 
tribution  arises  among  themselves,  provided  the  circum- 
ices  are  such  as  would  give  such  a  right  as  among  sureties 
n  ordinary  case.  Thus,  where  the  five  solvent  stockholders 
>  corporation  executed  and  delivered  to  a  creditor  thereof 
irjoint  and  several  promissory  note  for  money  loaned  to  and 

Hason  v.  Alexftnder,  44  Ohio  St.  and  effect  of  tatiti.  &n  Agreement  tor 
I.  e.  7  N.  E.  Rep.  435.  contribution,  aee  North  c.  Bnce,  80 

Andrews  v.  Oallender,  IS  Pick.     Oonn.    60.    See   also    Bunbridgs  «, 
M.)  484.    For   tlie    construction     Gehring,  3  W.  Va.  240. 
*  LareoD  v.  Dayton,  52  Iowa,  697. 
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i>7  the  corporaftion^  it  wds  held  that  they  became  thereby 
^(hsunties  for  the  company;  but  as  between  tbemselves^  each 
mas  liable  to  pay  one^fifth  of  the  whole  and  no  more,  and  to 
make  equal  oontributiona  to  one  of  their  number  paying  the 
whole  note  at  maturity^  without  regard  to  their  relative 
amounts  of  stock.  They  eign^ed  as  individuals,  not  as  stock- 
holders  or  trustees,  and  the  charter  did  not  make  them  part- 
ners."* Where  a  majority  of  stockholders  had  by  the  charter 
the  Tight  to  order  the  winding  up  and  liquidation  of  the 
a'ffairs  of  the  company,  and  the  majority  of  them  signed  an 
obligation  to  pay  their  proportion  of  the  outstanding  debts, 
it  was  held  they  could  not  be  released  from  the  obligation  on 
the  ground  that  it  was  not  binding  upon  any  of  the  stock- 
holders until  all  had  signed  it.* 

§  882S.  Aotions    for    Contrlbiitloii    against    Non-resident 
•Stockholders. *— As  the  stockholders  in  many  great  American 
corporations  are  frequently  scattered  all  over  the  country  and 
pesidein  dififerent  States,  the  right  of  contribution  would  be  very 
imperfect  if  the  stockholder  who  resides  in  the  jurisdiction  of 
the  corporation  or  elsewhere^  and  who  has  been  compelled  to 
pay  more  than  his  ratable  share  of  its  debts,  could  not  main* 
tain  a  bill   in  equity  for  a  contribution  against  any  of  bis 
<co<stockholdera,  in  whatever  State  or  jurisdiction  he  migbt 
<find  them.    A  just  view  of  this  question  allowed  a  stockholder 
of  a  Missouri  corporation,  residing  in  that  State,  who  bad 
been  compelled  in  a  proceeding  in  that  State,' to  pay  more 
than  his  ratable  proportion  of  the  debts  of  the  corporation, 
to  maintain  a  bill  in  equity  in  the  United  States  Circuit  Court 
in  Vermont,  against  a  stockholder  resident  in  that  State,  for 
a  contribution.*    But  a  decision  of  the  United  States  Circuit 
Court  for  the  District  of  Maryland  strikingly  illustrates  the 
exlent  to  which  the  shallow  and  trivial  conception  tbat  our 
American  States  arc  foreign  countries  in  respect  to  each  other 

^  Oobom  V.  Wbettlock,  d4  N.  Y.  cited  case  of  Skrainka  v.  Allen,  7  Mo. 

'i|40.  App.  435 ;  f.  c.  76  Mo.  384. 

«  Greon  v.  Rolf,  M  Im.  An.  841.  *  Allen  v.  Fairbanks,  45  Fed.  Key. 

*  The  proceeding  was  in  the  much  445;  t.  e.  9  £aii.  &  Corp.  !»  J*  ^^ 
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a  in  tlktt  miadB.  of  l&n^ers,  aad  ihn  groBi  iii|a&tiee  whioh 
ara  villiiig  to  da  ia  giving  eOact  to>  it;  Cntain  Bloclc- 
•rs  of  a  Bhode  Isliuid  oMpoumtioii,  who  resided  in  that 
I,  were  eonpeJled  to  p&;  a  judgment  against  the  co^oiu- 
.under  a  statnt*  of  thai  State  which  made  tb*'  stockholdero 
be  corporation  liable  for  its  debts  in  case  *  certain  pre- 
acd  annual  certificate  ahould  not  be  filed  in  a  public  office, 
aa  held  that  these  Btockholdere  could  not  maintain  a  snit 
qui^,  in.  a  Federal  coart  in  Maryland,  to  procure  contri- 

00  from  certain  other  stockhtdders  resident  in  that  State. 
court  proceeded  on  the  narrow  and  uutenabl*  ground 

>  the  provisions  of  the  statute,  being  ptiial,  were  not 
trceable  outside  of  the  State  enacting  them.'  And  yet  tbei 
yland  stockholders  enjoyed  the  bene&ation  of  the  laws  of 
idft  Island,  which  enabled  them  to  posscas  corporate  prir- 
«8  in  that  State  in  conmon  with  her  own  citiaena;  they 
Id  Tote  at  elections  of  the  corporation,  and  exercise,  in 
portion  to  their  holdings  of  its  capital  stock,  the  same 
rer  in  managing^  the  afiiirs  of  the  corporation  that  the 
ade  Island  stockholden  conld  exercise.  In  th(»t,  they 
dluted  the  position  of  stockholders  who  had  Tolnntarily 
d»  Utemsolres  sDbject  to  the  Rhode  Island  law,  who  Imd 
limed  the  duties  and  mibjected  themselves  to  the  liabdlitiee 
ich  it  imposed,  and  who  were  tqually  guilty  with  the  Rhode 
md  stockholders;  and  a  court  understanding  the  law  and 
irons  of  justice  woald  haT»  so  held. 

1  S890.  CoBtiilnitloDfl  In  Actions  at  liaw.  —  Ercept  where 
'  goTcming  etatnte  baa  given  a  special  remedy  for  a  con- 
imtion,  aa  in  PennsylTania,*  the  general  rale  is  that  it  can 
J  be  had  through  the  aid  of  a  court  of  equity.  This  fol- 
'9  from  the  discussion  which  has  preceded  in  another 
ipter,  where  it  is  shown  that  the  Tcry  reason  of  requiring 
ditors  to  go  into  equity  is  that  justice  may  be  done  by 
uring  a  ratable  contribution  among  the  stockholders,  which 

BkjlM  V.  Browii,40  f^ML  B«p.  8.  ■  J31U,  f  SBU. 
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cannot  be  had  in  actions  at  law.'  It  is  obyious  that  if  stock- 
holders could  sue  each  other  at  law  for  contribution,  they 
might  sue  each  other  back  and  forth  to  the  end  of  a  very  long 
chapter.  On  the  ground  that  contribution  among  stock- 
holders can  only  be  had  in  equity,  it  has  been  held  that  they 
cannot,  by  confessing  and  paying  judgments  in  favor  of  each 
other,  evade  their  liabilities  to  other  creditors.*  There  is, 
however,  one  doubtful  holding  to  the  effect  that  where  the 
assignee  of  a  demand  against  a  corporation  brings  an  action 
at  law  against  a  single  stockholder  to  enforce  his  individual 
liability,  and  it  is  shown  that  the  assignor  of  the  demand  has 
an  interest  in  the  corporation  equal  to  that  of  the  defendant, 
a  recovery  can  be  had  for  only  half  of  his  demand.'  By  refer- 
ence to  a  former  chapter^  it  will  be  discovered  that  the  pre- 
vailing judicial  theory  is  that,  in  such  a  case,  the  holder  of  a 
demand  against  a  corporation  must  either  proceed  in  equity, 
or  else  first  pay  up  all  that  he  stands  liable  to  pay,  so  as  to 
discharge  himself  from  any  liability  as  a  stockholder,  before 
he  can  proceed  at  law  in  the  single  character  of  a  creditor. 
It  seems  to  be  a  sound  conclusion,  by  analogy  to  the  well- 
known  rule  in  favor  of  sureties,  that  where  stockholders  pay 
the  debts  of  the  corporation,  they  are  entitled  to  be  iuhrogaUd 
to  any  remedies  possessed  by  its  creditors  against  any  of  its 
assets  which  may  remain  unexhausted.  Thus,  where  the 
corporation  had  made  an  assignment  of  its  assets  to  an 
assignee  for  its  creditors,  and  certain  creditors  proceeded  by 
a  separate  creditors'  suit  against  certain  stockholders,  in  dis- 
regard of  the  assignment,  the  court,  in  sustaining  their  right 
so  to  proceed,  said  that  if  the  stockholders  paid  the  amounts 
for  which  they  respectively  stood  liable,  they  would  be  entitled 
to  be  subrogated  to  all  the  rights  of  the  complainants  to  ad- 
minister the  assets  in  the  hands  of  the  assignee.*  Certain  early 
bank  charters  in  Georgia  allowed  the  stockholder  paying  off 

^  AnU,  i  S482.  *  Gallanan  v.  Windsor,  7S  Iowa, 

*  Meisser  v.  Thompson,  9  111.  App.     1S8;  t.  e.  42  N.  W.  Rep.  652. 
SeS;  «.  e.  affirmed,108  III.  359.  <  Ante,  «  8786,  et  »eq. 

*  City  Bank  v.  Groesland,  65  6a.  7S4. 
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cation  against  the  bank  to  have  the  right  to  control  the  fiori 
ia»  against  all  the  other  stockholders,  so  as  to  collect  from 
h  of  them  his  ratable  share.*  There  is  one  holding  to  the 
ict  that  the  equitable  doctrine  of  subrogation  can  be  bo 
ilied  as  to  work  out  the  right  of  contribution  which  one 
ckholder  may  have  against  another  who  has  paid  not  only 
I  own  but  that  other's  proportion  of  the  debts  of  the  corpo* 
ion.*  For  instance,  where  a  stockholder  paid  a  note  of  the 
'poration  in  order  to  protect  his  interest  in  the  corpora- 
D,  it  was  held  that  he  was  entitled  to  be  subrogated  to  the 
;hts  of  the  bolder  of  the  note,  for  the  purpose  of  enforcing 
ainst  another  stockholder  a  contribution  of  bis  proportion- 
)  share  of  tills  debt  of  the  corporation,  under  a  statute  mak- 
g  the  Btockholders  of  corporations  liable  for  its  debts  in 
oportion  to  their  several  holdings  of  shares.* 

>  8m  Lowit  9.  Pusotu,  82  Ok.  ■  Bedington  v.  Oornirall,  90  Cal. 

L  49;  (.  e.  27  Pac  Bep.  40. 

*Jtnd. 
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CHAPTER    LXXII. 


PRIORITIES  AMONG  OBEDITORS. 
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38S4.  Judgments  satisfied  in  the  order 
of  their  date. 

S83&.  Whether  a  judgment  creditor 
obtains  a  priority  by  the  fil- 
ing of  his  bill. 

S8S6.  Distinction  as  to  priorities  be- 
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winding-up  proceedings. 

3837.  State  entitled  to  be  preferred  as 
a  creditor. 

8838.  Priority  of  creditor  first  suing 
stockholder. 


Section 

8839.  Doctrine  on    this    subject  in 

Maine. 

8840.  Contrary  view  that  the  creditor 

first  suing  gets  no  priority. 

8841.  Whether  a  stockholder  can  give 

a   preferenoe   to    particular 
creditors. 

8842.  What  if  creditor  holds  property 

of  the  corporation  delivered 
in  pledge. 
8848.  Priority  of  a  mortgage  of  un- 
called   amounts    due    upon 
stock  subscriptions. 


§  3833.  Iieeral  Priorities  Preserred  in  Equity. — In  deter- 
mining what  legal  priorities  among  creditors  a  court  of  equity 
will  preserve,  there  is  considerable  difierence  of  opinion. 
Cases  may  arise  in  which  this  question  is  immaterial.  Thus, 
in  a  suit  to  charge  a  resident  stockholder  of  a  foreign  bank- 
ing corporation,  it  was  held  that  the  defendant  could  not  urgo 
that  the  hillholdera  of  a  bank  were  entitled  to  priority  of  pay- 
ment; since  provision  was  made  in  the  law  governing  the 
corporation  for  the  payment  of  the  bills  by  the  auditor  of  the 
State  with  the  avails  of  the  securities  in  his  hands,  and  won 
constat  that  they  were  not  sufficient.  If  demand  had  been 
made  on  the  defendant  by  the  receiver  for  the  amount  for 
which  he  was  made  individually  liable,  for  the  purpose  of 
paying  the  holders  of  the  circulation  of  the  bank  a  deficiency 
which  the  stocks  in  the  hands  of  the  auditor  did  not  pay,  and 
he  had  paid  over  to  the  receiver  the  amount  so  demanded,  it 
seems  that  he  would  be  entitled  to  plead  this  payment^    But 

^  Paine  v.  Stewart,  33  Conn.  516,  530. 
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'  well-knovn  rule  in  equitj  in  the  wlminististion  of  estates 
tbat  litnt  are  not  displaced,  and  that  legal  pEiorities  an 
served;  and  this  {ainciple  bu  beoii  extended  to  boldlog 
.t  the  unpnid  tubscrtptions  of  shareholders,  when  collected 
the  assignee  in  bankruptcy  of  the  company,  are  held  bj 
a  subject  to  the  lien  of  atiackmejtit  made  berore  the  declara- 
a  of  bankruptcy.* 

I  3834.  Judgments  Satisfied  in  the  Order  of  tbelr  Date. 

a  case  of  this  kind  the  Sapreme  Court  of  Georgia  has 
1  down  the  rule  that  wlienevcr  a  judicial  preference  has 
)Q  established,  that  is  always  preserved  in  the  distribution 
assets,  even  in  a  court  of  equity.  Whether  or  not  they 
re  all  equal  as  to  equitable  assets  there  was  a  conflict  of 
thority,  though  it  seemed  that  they  were;  but  as  to  legal 
lets,  by  which  was  meant  such  assets  as  may  be  reached  by 
»1  remedy  or  process,  in  contradistinction  to  those  intcr- 
8  which  a  judgment  creditor  must  go  into  equity  to  eub- 
t,  it  had  always  been  held  that  execution  creditors  were 
titled  to  priority  and  preference.  The  court,  therefoES, 
lered  the  whole  of  the  availablo  assets  of  an  insolvent 
ak  to  he  paid  to  the  oldest  judgment  ereditort  as  fast  as 
]y  came  to  hand.*  Among  these  assets  the  court  included 
meya  accruing  from  the  sale  of  lands  in  another  State; 
ice  such  moneys  were  subject  to  garnishment  in  the  hands 
the  agent  of  the  corporation.*  This  decision  was  followed 
the  same  court  at  a  later  day,  and  a  charter  of  a  bank 
iking  the  individual  property  of  each  stockholder  liable  for 
i  redemption  of  its  bills  in  proportion  to  the  amount  of  his 
ick.was  construed  to  entitle  the  older  of  two  judgments 
ainst  the  bank  to  be  first  paid  from  any  money  raised  by 
a  sherifl*  out  of  a  stockholder's  property.* 

'  It«  Glen   Iron  Works,  SO  Fed.  Btockholdera  "pU^ed  and  bomidtm 

p>  674.  the  ultimate  redemption  of  the  bills 

'  Robinson  v.  Bank  ol  Darien,  18  and  notea  isaued  by  and  from  said 

■  ft,  108,  115.    B«nning,  J.,  di^  bank,"  etc.    This,  be  thought,  meant 

lied,  and  on  a  gronnd  which  BCems  oB  the  btHa  and  notes  of  the  bonk, 
feres.    The  charter  of  the  bank  ■  Ibid.,  108,  109. 

da  tba  pereona  and  property  of  *  Lowry  v.  Parsone,  62  Ga.  3S6. 
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§  8835.  Whether  a  Jadgrment  Creditor  Obtains  a  Priority 
by  the  Filing  of  his  BilL  —  We  have  incidentally  considered 
this  question  in  the  discussion  of  the  subject  of  parites,  in 
relation  to  the  question  whether  one  creditor  can  proceed  in 
equity  alone,  or  whether  he  must  bring  his  bill,  not  only  for 
himself,  but  in  behalf  of  all  other  creditors  that  may  choose 
to  join  with  him;^  and  we  have  there  discovered  irreconcil- 
able differences  of  theory  and  practice.  The  same  differences 
of  opinion  meet  us  in  attempting  to  deal  directly  with  this 
subject;  and  if  we  go  outside  the  cases  relating  to  the  reme- 
dies of  creditors  of  corporations  against  their  stockholders, 
we  shall  find  the  same  strange  and  irreconcilable  differences 
of  opinion  on  the  question  whether  the  plaintiff  in  a  creditor's 
bill  may  proceed  for  himself  alone,  or  whether  he  must  pro- 
ceed for  all  the  creditors,  and  whether  he  obtains  a  priority 
by  the  filing  of  his  bill.  The  former  Supreme  Court  of  Ohio 
held  that  in  cases  of  this  kind  the  creditor,  pursuing  in  the 
court  of  chancery  the  equitable  assets  of  his  debtor, obtained  a 
preference,  except  in  cases  under  the  statute  of  assignments.' 
The  vigilant  creditor,  pursuing  his  claim,  acquired  a  prefer- 
able equity,  which  attached  and  became  a  specific  lien  by  the 
filing  of  his  bill.'  Accordingly,  where  such  a  creditor  filed  a 
bill  to  discover  and  charge  the  stockholders,  and  sequester 
the  tolls  of  a  turnpike  company  extending  through  different 
counties  of  the  State,  and  under  his  bill  a  receiver  was 
appointed,  such  creditor  thereby  acquired  a  priority,  and 
drew  within  the  jurisdiction  of  the  court  the  whole  adminis- 
tration of  the  fund,  which  the  receiver  might  control  until 
the  complainant,  and  those  permitted  to  become  parties  to  his 
suit,  had  exhausted  the  assets,  or  obtained  the  objects  sought 
by  his  bill.^  But  the  present  supreme  court  of  that  State 
has  held  that  where  proceedings  are  instituted  by  a  pari  of 
the  creditors  of  an  insolvent  corporation  against  the  stock- 


^  AnU,  i  84S1,  et  $eg.  Oarpenter's  Adm'n,  7  Ohio,  21,  ptft 

a  Mien  v.  ZanesviUe  Oo.,  13  Ohio,  1 ;  «•  e.  28  Am.  Dec.  616. 

197 ;  t.  e.  11  Ohio,  273.  «  Miers  v.  ZanesriUe  Co.,  11  Ohio^ 

*  Ibid.  See  Bank  of  Mnakingum  v.  273,  275. 
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Iders,  to  enforce  the  liability  of  the  latter  for  the  beiiefit  of 
the  creditors,  no  creditor  can  acquire  priority,  or  institute 
separate  suit  for  the  enforcement  of  such  liability  in  hia 
•a  behalf.*  A  Buit  to  enforce  such  liability  should  be 
ought  for  the  benefit  of  all  creditors.*  In  a  case  at  circuit, 
licb  has  been  much  quoted  in  Georgia,  Mr.  Justice  Bradley 
)k  a  different  view.  It  was  a  bill  in  equity  against  certain 
archolders  of  a  bank,  by  certain  judgment  creditors,  to 
bject  the  amounts  due  by  the  former  to  the  bank  on 
count  of  thbir  stock  subscriptions.  The  charter  made  the 
rsons  and  property  of  the  stockholders  of  the  bank  at  all 
nes  pledged  and  bound  for  the  redemption  of  any  bills  and 
ites  issued  at  any  time  by  the  bank,  in  proportion  to  the 
imber  of  shares  which  each  one  might  possess.  It  was 
ijected  that  the  bill  should  have  been  filed  by  or  on  behalf 
all  creditors,  since  all  were  equally  interested  in  the 
nd  sought;  but  the  court  overruled  this  objection,  and  inti- 
ated  that  there  was  no  law  compelling  a  ratable  distribu- 
m.*  In  the  leading  case  of  Briggs  v.  Pennimau,*  the 
lestton  arose  under  an  ordinary  statute  of  individual  liabil. 
r.  It  declared  that  for  all  debts  due  and  owing  by  the 
inpany  at  the  time  of  its  dissolution,  the  persons  then  com- 
)sing  the  company  should  be  responsible  to  the  extent  of 
eir  respective  shares  of  stock,  and  no  further.  Woodworth, 
,  said  that  he  entertained  no  doubt  that  where  there  were 
veral  creditors,  the  fund  made  liable  for  debts,  if  insufficient 
discharge  the  whole,  should  be  distributed  ratably.  But  if 
le  record  failed  to  disclose  that  there  were  other  creditors 
lan  those  who  had  filed  the  bill,  these  were  entitled  to  be 
Uy  paid,  if  the  amount  of  the  stock  was  sufficient. 

S  3836.  Distinction  as  to  Priorities  between  Creditor's  Bill 
id  Windlng-ap  Proceedings. —  In  discussing  the  question  of 
irtiea  we  have  already  remarked  a  distinction  between  a 

■Wrightv.  UcOormKk,  170MoSt.      (U.S.}.463.  Bat  see  FoUani  *.  Boilej, 

20  Wall.  (U.  8.)  620. 
•tTiiuted«.BiiBkirk,170hloStllS.  '  8  Cow.  (N.  Y)  SS7;  t.  e.  18  Am. 

'Uanh    *.    Burrongha,   1    Woods     Dec  464. 
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crediior^s  bill  and  a  general  winding-up  bill}  Whilst  there  it 
maeb  autboritj  for  holding  that  the  diligent  creditor  wha 
first  files  his  bill  to  set  aside  a  iraodolent  conveyance,  or  sub- 
ject property  held  in  trust  for  his  debtor,  obtains  thereby  a 
preference  over  other  creditors;  whilst  the  law  does  not  favor 
the  conclusion  that,  after  an  industrious  man  has  shaken  the 
tree,  his  lazy  neighbor  shall  be  permitted  to  pick  up  a  portion 
of  the  fruit, — yet  this  principle  is  beliered  to  be  confined  to 
netions  at  law  and  to  suits  in  equity  in  the  nature  of  a  cred« 
iter's  bill.  It  does  not  apply  to  a  case  where  an  insolrent  coiw 
poration  is  wound  up  by  means  of  a  receiver.^  Here  a  court 
of  equity  will  apply  rules  of  distribution  similar  to  thoae 
which  obtain  in  courts  of  bankruptcy  or  in  the  administration 
of  the  estates  of  deceased  persons.  Creditors  of  equal  dignity 
share  alike,  provided  they  bring  their  claims  to  the  notice  of 
the  receiver  before  distribution  is  made;  but  they  may  atill 
be  paid  after  distribution,  if  there  are  sufficient  assets  and  no 
claims  of  higher  dignity  unpaid.'  Where  a  receiver  of  an 
insolvent  bank,  required  by  the  governing  statute  to  proeee«l 
as  in  cases  of  administration,  gave  notice  to  billholdera  Uiai 
unless  they  presented  their  claims  wtliin  six  months  their 
right  of  priority  would  cease, — it  waa  held  that  if  the  receiver 
should,  after  the  lapse  ol  this  period  of  six  months,  distribute 
the  fund  without  knowledge  of  the  claims  of  other  billholders, 
who  had  not  presented  their  bills,  he  would  not  be  persooiially 
liable,  nor  would  the  more  vigilant  billholders,  who  bad 
received  the  money  in  distribution,  be  held  liable  to  refund, 
or  to  contribute  to  those  who  did  not  give  notice  of  their 
claims  within  six  months*^ 

§  3837.  State  Entitled   to  be  Preferred  as  a  Creditor. — 

There  is  in  our  American  jurisprudence  a  shameful  principle, 
inherited  from  the  common  law  of  England  and  repeated  and 
confirmed  by  many  statutes,  that  where  the  State  comes  into 
competition  with  private  creditors,  the  State  is  entitled  to  be 

^  AnU,  i  d4Sl,  a  seq.  *  Belches  r.  WUtox,  40  Ga.  38£. 

'  Rankine  t;.  EUiott,  16  N.  T.  S77.  «  IM. 
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prefeiTfld.  It  is  a  branch  of  the  ancient  abomination  that'Ui 
Kiug  ooald  do  no  vnmg,  that  no  statute  of  limitations  affecte 
him,  and  that  no  laehu  could  be  imputed  to  him.  Ths  Stal 
is  ali;  the  individual  creditor  is  one.  There  is  no  conceptio 
of  justice  and  common  right  on  which  all  should  be  preferre 
to  ont,  or  on  which  all  should  be  allowed  to  take  that  whic 
belongs  to  one,  leaving  him  nothing.  Yet  so  it  is,  undc 
rules  of  law  which  remain  fundamentally  unjust  because  tb 
judges  who  have  power  to  change  them  are  careless  an 
ignorant  of  justice,  that  in  tlie  winding  up  of  an  inaolvec 
bank, the  poor  widow,  whose  savings  of  long  years  may  ha? 
been  swppt  away  in  the  wreck,  gets  nothing,  wliile  the  Stati 
which  represents  everybody  and  hag  the  power  to  recoup  il 
loss  through  increased  taxes  levied  equally  upon  tlie  propert 
of  all, — gets  all  there  is  in  the  distribution.  These  obse: 
vations  are  suggested  by  a  decision  of  the  Supreme  Court  i 
Georgia,  where  it  is  held,  on  general  principles  of  public  lav 
tliiit  in  the  winding  up  of  an  iusolvent  bank  the  State  is  entitle 
to  a  preference  ov«r  other  creditors,  although  the  State  is 
stockholder.* 

g  38»S.  PrtoritT  af  Creditor  First  SatDg- Stockholder. —  B 

analogy  to  the  rule  which  has  been  declared  in  the  case  of 
creditor's  bill,  in  those  jurisdictions  where  such  a  bill  i 
allowed  to  be  brought  by  on©  creditor  for  himself  nlone,  th 
creditor  of  a  corporation  first  suing  a  stockholder  in  respe< 
of  his  iiidividiiul  liability,acquire9  by  the  bringing  of  suit 
preference  over  other  creditors,  which  neither  they  nor  th 
stockholilerscan  defeat,*  unless  possiljly  by  brliiEing  agenen 
winding-up  bill.*  Such  a  suit  may  be  said  to  be  an  equUab 
attachment  of  the  stockholder's  liability,  to  the  extent  of  Ui 
pluintiff  creditor's  claim.  It  follows  that  the  stockholder  car 
not,  after  notice  of  such  a  auit,  defeat  the  suing  creditor  b 

*  Itoliinson  V.  Bank  of  Darien,  18      eanction    and    opprobation    of    tl 
Ga.  65.    Tlie  official  syllabua  in  this     courts"  I 

caae  decIarcB  that  "  it  is  a  wholesome  •  Cole  t>.  Butler,  43  He.  401 ;  li 

right,  and  as  such,  ehonld  receive  tlie     gaits  v.  Cole,  47  Ue.  630,  641. 
*  Aide,  4t  3481,  3492. 
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paying  the  claims  of  other  creditors  so  far  as  to  exhaust  his 
liability.  If  such  a  power  existed,  the  stockholder  could  use 
it  as  a  weapon  to  defeat  creditors  altogether.*  The  judgment 
creditor  of  an  insolvent  corporation  who^r«^  moves,  under  the 
provisions  of  a  statute  of  Kansas/  to  charge  a  stockholder  in 
respect  of  his  statutory  liability,  acquires  a  priority  of  right  to 
recover  against  such  stockholder,  with  which  a  creditor  subse- 
quently moving  cannot  interfere.'  But  this  is  not  the  rule  in 
all  jurisdictions.* 

§  8839.  Doctrine  on  This  Subject  in  Maine.  —  A  statute  of 
Maine*  provided  that  a  judgment  creditor  of  a  corporation,  after 
execution  returned  nulla  bona,  might  levy  upon  the  property  of  any 
stockholder  and  collect  therefrom  an  amount  equal  to  the  amount 
of  his  stock;  or  he  might,  at  his  election,  after  such  judgment, 
execution,  and  return  of  nvila  bona^  have  an  action  on  the  case 
agftinst  any  shareholder.  A  creditor,  after  laying  the  foundation 
of  his  suit  by  judgment  against  the  corporation,  execution,  and  return 
of  ntiUa  bona,  brought  an  action  on  the  case  against  a  stockholder 
who  was  liable  to  the  extent  of  $100.  Pending  this  action,  other 
judgment  creditors  of  the  corporation  sued  out  executions  against  the 
same  stockholder,  under  the  other  section  of  the  statute,  and,  being 
threatened  with  a  levy,  he  paid  them  the  amount  for  which  he  was 
liable.  It  was  held  that  this  payment  was  made  in  his  own  wrong, 
and  that  he  could  not  set  it  up  as  a  defense  to  the  pending  suit.  The 
subsequently  moving  creditors  could  not  have  lawfully  levied  their 
executions  upon  the  property  of  the  stockholder,  pending  the  suit 
previously  commenced  against  him  by  the  plaintiflf  creditor.*  But 
it  is  not  a  defense  for  a  stockholder, when  he  is  sued,  to  show  that 
other  creditors  had  moved  against  him  before  the  plaintiff,  thus 
laying  a  foundation  for  his  liability  to  them;  since  the  claims  of 
such  creditors  may  never  be  prosecuted  to  final  judgment.  Nor  is 
it  enough  to  show  that  suits  have  been  instituted  and  are  pending 
on  such  prior  claims,  for  those  suits  may  not  be  sustained,  or  may 
be  abandoned.    The  liability  must  be  legally  established  and  tixed 

*  Jones  V.  Wiltberger,  42  Ga.  575. 
"  Gen.  Stat.  Kan.  1889,  ch.  23,  ^  32.  *  Post,  §  3840. 

•  Wells  V.  Robb,  43  Kan.  201;  «.  c.  *  Rev.  SUt.  1840,  ch.  76,  §§  1^20. 

23  Pac  Rep.  148.  *  Cole  v.  Butler,  43  Me,  401,  403. 
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an  amount  which  azbausts  it,  and  Hub  muat  be  boruifide,  and 
t  colorable  or  fraudulent.' 

S  3S40.  Contrary  Ttew  that  tbe  Creditor  First  Sniag  0«t« 
>  Priority.  —  In  Missouri  it  haa  been  bold  that  the  doctrine 
the  Supreme  Judicial  Court  of  Maine,  cited  in  the  previous 
ction,  is  inapplicable  to  the  statute  of  Missouri.  The  gen- 
al  rule  in  this  State  is  that  the  institution  of  a  suit  creates 
t  lien  unless  some  auxiliary  process,  which  the  law  allows  in 
rtain  contingeucies,  is  resorted  to;  and  where,  upon  the 
inkmptcy  of  a  corporation,  a  creditor  brings  an  action 
;ainBt  a  stockholder  without  first  obtaining  judgment  against 
e  company,  there  is  nothing  to  take  the  case  out  of  the  rule, 
scordingly,  where,  in  a  suit  brought  in  1869,  in  which  judg- 
ent  had  been  rendered  for  the  defendant,  appealed  from, 
id  reversed  by  the  Supreme  Court,  it  waa  pleaded  in  the 
urt  below  that  another  suit  had  been  commenced  against 
m  as  a  stockholder  in  1870,  which  resulted  in  ajudgipent 
;ainat  him  for  the  amount  of  stock  held  by  him  in  the  cor- 
tration,  and  that  he  was  compelled  to  pay,  and  did  pay,  on 
ich  judgment  the  full  amount  of  his  liability  as  such  stock* 
)lder,  it  was  held  that  the  plea  waa  a  good  defense  to  tbe 
;tion.*  In  Missouri  the  doctrine  has  been  carried  so  far  that 
e  payment  by  a  stockholder  of  a  judgment  confessed  by  him 
.  favor  of  a  bona  fide  creditor  of  the  corporation,  is  a  good 
ifense  to  an  action  previously  commenced  against  him  by 
lother  creditor,  if  such  payment  exhausts  the  amount  for 
hich  he  is  liable  under  the  governing  statute.  Nor  was  it 
iemed  material  in  such  a  case,  in  the  absence  of  fraud,  that 
le  creditor  last  suing  had,  with  a  knowledge  of  the  pending 
lit  derived  from  the  stockholder,  purchased  the  claims  sued 
1  at  a  discount  for  tbe  purpose  of  using  them  as  the  founda- 
on  of  bis  action  against  the  stockholder.*  In  Illinois,  how- 
rer,  where  several  chancery  suits  had  been  consolidated  and 

I  Ing*ll8ti.Cole,  47Me.e30,  642.  II    Ho.    App.    317.    Oompore  ante, 

■  8Ut«  Savings  Abbo.  v.  Kellogg,  f  .1608. 

Ho.  &40;  followed  in  Bhtaer  v.  Leu,  ■  Maorille  «.  Roever,  11  Mo.  App. 

'  Mo.  App.  6&9:  Manville  v.  JUiever,  317. 
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beld  together,  and  certain  of  the  defendants  who  had  brought 
suits  at  law  to  enforce  the  individual  liability  of  stockholders, 
and  whose  suits  had  been  enjoined  in  the  chancery  suits,  filed 
a  petition  claiming  priority  as  creditors  by  reason  of  the 
institution  of  their  suits  at  law,  in  the  distribution  of  the 
funds  collected  from  the  stockholders  in  the  chancery  suit,  it 
was  held  that  they  were  not  entitled  to  such  priority,  but  that 
the  fund,  when  collected,  inured  to  the  benefit  of  all  the 
creditors  who  were  parties  to  the  suit  in  chancery.  The 
theory  was,  that  it  was  not  the  institution  of  suit,  but  the 
rendition  of  a  final  judgment  or  decree,  which  created  such  a 
lien  as  will  be  prescribed  in  distribution  in  equity.*  Another 
effect  of  this  theory  is  that  in  a  proceeding  by  motion  against 
a  stockholder  under  the  statute  which  we  are  considering,  the 
fact  that  other  creditors  of  the  corporation  have  subsequently 
proceeded  against  the  stockholder,  is  no  ground  for  postponing 
the  proceeding.* 

§  3841.  Whetber  ft  Stockholder  can  Give  a  'PrefenmcB 
to  Particular  Creditors. — The  answer  to  this  question  de- 
pends, of  course,  npon  the  theory  prevailing  in  the  particalar 
jurisdiction.  In  Missouri,  where  the  institution  of  the  suit 
by  the  creditor,  although  prosecuted  with  diligence,  givei 
him  no  right  of  priority  as  against  another  creditor  who  first 
recovers  a  judgment  against  the  particular  stockholder,  a 
court  has  gone  to  the  length  of  holding  that  a  stockholder 
may  facilitate  such  a  recovery  by  one  creditor  by  confeisin§ 
judgment  in  his  favor.*  But  the  doctrine  of  the  Federal 
courts  being  that  the  superadded  statutory  liability  of  tho 
shareholders  of  a  national  bank  is  in  the  nature  of  a  security 
for  the  common  benefit  of  its  creditors,  it  has  been  held  that 
a  stockholder  of  such  a  bank  cannot,  by  mortgaging  his  prop- 
erty to  secure  a  particular  depositor,  create  a  preference  in 

*  Chicago   V.  Hall,   103     111.    342     317.    Although  the  writer  concurred 
(Walker,  J.y  dissenting).  as  a  judge  in  this  decision  in  deler- 

>  Marks    v.  Hardy,  12  Mo.   App.      ence  to  the  decisions  of  the  Supmntt 
595;  «.  c  affirmed,  36  Mo.  282.  Court  of   Missouri,  be   venturai  ti 

*  Man  vi  lie  v,  Eoevcr,  11  Mo.  Appu      think  it  unsoujuU 
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'OT  of  such  depositor  which  will  hold,  against  a  proceeding 
equity  by  a  receiver  of  the  hauk  to  set  it  aside.* 

B  3842.  What  if  Creditor  Holds  Property  of  the  Corpo- 
Htm  I>eUTered  in  Pledge.  — Where  the  relation  of  the  stock- 
Ider  to  the  creditors  oi  the  corporation  is  that  iA  prineiptU 
btor,  the  fact  that  the  creditor  may  hold  property  of  the 
tporation  which  has  been  delivered  to  him  in  pledge,  will 
t  prevent  hitii  from  proceeding  for  the  satisfaction  of  his 
bt  against  an  individual  stockholder;*  for  it  is  well  settled 
at,  in  the  absence  of  a  statute  or  stipalatioD  to  the  contrary, 
e  possession  of  pledged  property  does  not  suspend  the  right 
the  pledgee  to  proceed  personally  against  tlie  pledgor  for 
>  debt  without  selling  the  pledge;  since  the  pledge  is  merely 
;ollateral  security.*  The  pledgee  of  corporate  assets  has  the 
;ht  to  retail!  the  pledge  until  the  debt  is  paid.  He  may 
tain  the  pledge  and  at  the  same  time  sue  the  corporation  to 
cover  in  respect  of  the  indebtedness;  and  for  the  same  rea- 
D  he  may  retain  the  pledge  and  proceed  against  the  stock- 
ilder.*  And,  of  course,  an  unexecuted  agreement  by  the 
rporation  to  convey  property  to  the  creditor  does  not 
strain  him  from  proceeding  to  enforce  the  liability  of  the 
xskholders.*  But  the  creditor  may  waive  his  right  to  proceed 
ainst  the  stockholders,  by  a  contract  with  the  corporation;* 
id  he  may  do  this  by  a  contract  with  the  corporation 
lereby  the  latter  agrees  to  pay  ovi  of  its  funds  only, —  which 
reement  has  the  effect  of  limiting  the  liability  of  share- 
ilders.'    And  whore  he  takes  a  mortgage  to  secure  his  debt 

■  Gatch  B.  Fitch,  34  Fed.  Rep.  566.  *  Sonomft  Vallej  Bank  v.  Hill,  C9 

■  Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107;  i.  e.  9  Am.  Corp.  Caa.  200. 
1. 107 ;  t.  e.  9  Am.  Corp.  Cos.  20.  See  further  on  the  right  of  the  pledgee 
*  Ante,  i  2656;  Sonoma  Valley  to  sue  the  pledgor  while  retaining  the 
nk  V.  Uill,  lupra;  Bank  ot  Rut-  pledge,  Comatock  v.  Smith,  23  Ms, 
id«.  Woodruff,  34  Vt.  89;  Robin-  202;  ■Whitwell  •.  Brii{ham,  19  IHck. 
1  V.  Hurley,  11  Iowa,  410;  (.  e.  79  (Maes.)  117. 

D.  Doc.  497;  Batterworth  v.  Kea-  *  Grew  v.  Breed,  10  Met.  (Haaa.) 

dy,  5  Boew.  (N.  Y.)  143;  Elder  v.     569,  673. 
iDse,  15  Wend.  (N.  Y.]  218  (case  ol  *  Ante,  4  3719. 

mortgage);  Beckwortb  V.  Sibley,  11  *  Halket    v.    Merchant    Traden' 

ck.  (Mass.)  482.  Aato.,  13  Ad.  &  EL  (n.  s.)  960. 
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with  the  distinct  understanding  that  he  will  look  only  to  tiie 
corporation  and  to  the  security,  he  cannot,  it  has  been  held, 
proceed  against  the  stockholders  individually.' 

§  8848.  Priority  of  a  Mortgasre  of  ITncalled  Amounts  Doe 
upon  Stock  Subscriptions. — We  have  seen  that  a  corporation 
may  assign  its  stock  subscription  so  as  to  vest  in  the  assignee 
the  power  to  enforce  the  same  against  the  subscriber  by  appro- 
priate action.*  It  equally  seems  that  uncalled  amounts,  duo 
from  its  stockholders  in  respect  of  their  shares,  constitate 
assets  of  such  a  character  that  the  corporation  may  mortgage 
them  to  a  creditor;  and  where  such  a  mortgage  has  been  made 
by  proper  corporate  authority,  the  mortgagees  are  entitled  to 
have  the  calls  applied  in  payment  of  their  mortgage  debts  in 
priority  to  the  general  creditors.* 

^  Bsflshor  9.  ForboB,  86  Md.  154. 
•  AnU,  t  ISIS.  *  Bo  Pylo  Works,  44  Oh.  Dir.  684. 
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contemplate  a  government  through  a  board  of  directors^  or,  as 
they  are  generally  called  in  eleemosynary  corporations^  tnuteei. 
Every  statutory  scheme  of  incorporation  which  the  writer  has 
investigated  provides  for  the  election  of  such  a  governing 
body.  It  has  even  been  held  that  the  power  to  have  a  board 
of  directors  is  inherent  in  all  private  corporations,  and  that 
no  special  power  to  that  end  need  be  conferred  by  statute.' 
But  while  it  may  be  doubted  whether  an  American  corpora- 
tion can  possess  any  faculty,  even  that  of  electing  a  governing 
board,  which  is  not  conferred  by  the  act  of  its  creation, — yet 
where  the  governing  statute  does  authorize  or  require  it,  a 
scheme  of  organization  which  dispenses  with  it  until  a  large 
proportion  of  the  proposed  works  are  completed  may  well  be 
regarded  as  a  fraud  on  the  dissenting  stockholders,  since  it 
puts  it  out  of  their  power  to  exercise  any  control  over  the 
principal  expenditures.  Hence,  where  it  was  provided,  in  a 
scheme  of  organization  of  a  telegraph  company,  that  no  gen- 
eral election  of  the  company  should  be  held  until  two  thou- 
sand miles  of  the  line  should  be  equipped,  an  election  of  a 
board  of  directors  and  a  mode  of  settling  for  the  work  already 
done  were  decreed  in  equity.' 

§  3851.  Effect  of  Failure  to  Elect:  Tenure  of  theOlBee: 
Holdingr  until  Successor  Chosen.  —  Nearly  all  the  statutes  pre- 
scribe that  the  directors  elected  shall  hold  their  offices  for  a 
stated  period,  and  until  their  successors  are  chosen ;  *  and  where 
it  is  not  so  provided  by  statute,  it  is  common  to  make  by-laws 
so  providing.  And  if  there  were  no  such  statute  or  by-law,  it 
would  be  the  implication  of  law  that  the  directors  should  bold 
over  until  their  successors  should  be  elected  and  qualified* 
Not  only  is  this  the  rule  as  to  ordinary  trustees,  but  it  applies 
equally  to  the  case  of  a  trustee  who  is  elected  to  fiU  a  vacancy.* 

»  Hurlbut  V.  Marshall,  62  VTifl.  690.  Cow.  (N.  Y.)  23;  «.  c.  16  Am.  Dw. 

«  Terwilliger  v.  Great  Western  Tel.  429;  Foot  v.  Prowee,  1  Strange.  625; 

Oo.,  69  111.  249.  Hunter  v.  Sun  Mut.  Ins.  Ooo  ^  ^ 

'  For  example,  see  Gen.  Stats.  Col.  An.  13.    Compare  Beg.  v.  Durham, 

1883,  ch.  19,  i  6.  10  Mod.  146. 

*  People  V.  Runkle,  9  Johns.  (N.  Y.)  »  Huguenot  Nat.  Bank  v.  Sfc^^well, 

147,  149;  Vernon  Society  v.  Hills,  6  6  Daly  (N.  Y.),  13. 
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ill  being  ttie  rale,  the  mere  failure  bo  to  el«ct  directors  doea 
,  ipto  facto,  work  a  dissolution  of  the  corporation/  but  au  elec- 

I  may  be  had  at  an;  time,  in  conformity  with  the  govern- 
statute,  by-law,  or  other  constating  instrument.*    And  so, 

t^ew  York,  a  judgment  ousting  from  office  bo  many  of  the 
Btees  aa  not  to  leave  a  qvorvm,  does  not  constitute  an  omis- 

II  or  neglect  to  choose  officers, within  the  meaning  of  a  atat- 
,*  so  as  to  invalidate  the  title  of  the  remaining  trustees,  or 
illow  the  old  board  to  hold  over.*  It  is  scarcely  necessary 
»y  that  where  the  tenure  of  the  office  of  the  directors  is 
id  by  the  charter,  they  cannot  enlarge  that  tenure  by  estab- 
ling  a  by-law  changing  the  time  of  holding  the  election, 
kinst  the  wishes  of  a  majority  of  the  holders  of  the  shares.* 
d  this  is  so  even  where  the  governing  statute  confers  all 
I  power  of  the  corporation  upon  the  directors,  except  the 
!>rer  to  increase  its  capitfil  stock.*  And  if  a  majority  of  the 
Etrd  of  directors  become  disqualiHed  for  holding  their  offices, 

reason  of  having  transferred  tbeir  shares,  this  will  not 
ect  the  right  of  the  others  to  remain  in  office;  and  therefore 
3  election  of  an  entire  new  board  prior  to  the  expiration  of 

'  iW,  ch.  163.  tncceasora  shall  b«  elected,"  h  vu 

'  There  la  ancient  authori^  (or  tiiQ  held  that  the  wtwd  "or"  ehonld  he 

tement  that,  though,  bj  the  char-  read  as  "and  "  and  that  one,  having 

ol    incorporation,    the   vacancy  been  duly  elected,  mnat  be  considered 

uioned  by  the  death  or  removal  liable  as  a  director  until  it  should  ba 

ui  alderman  was  to  be  supplied  by  shown  hy  him  that  a  Bucceeeor  was 

election  vithin  eight  day*  there-  elected.      Ohemical    Nat.    Bank   v. 

sr,  yet  an  election  at  any  time  Colwell,    132   N.    Y.    250;    t.  e.    14 

srwBTds  vraa  good;  for  the  power  Daly  (N.  Y.},  361;  14  N.  Y.  St.  Rep. 

election  waa  incident  to  the  corpo-  S82.    Tenure  of  office  of  the  fir$t  di- 

ioD,  and  the  affirmative  power  to  rectors  in  New    York  nnder  N.  Y. 

ct  within  eight  days  did  not  take  Lairs,  1875,  ch.  Bit ;  Post  Express 

ay  the  implied  power.    Hicks  v.  Printing  Co.  v.  Coursey,  32  K.  Y.  St. 

rongh  of  Lanceaton,  1  Bolle  Abr.  Rep.   748;  t.  e.  10  N.   Y.  Supp.  497, 

I,  pi.  6.  Tenure  of  office  of  the  fir$t  directors 

*  N.  Y.  Laws,  1S44,  ch.  ISS,  4  3.  in    Pennsylvania:    Com.    GenUt   «. 

'  People     v.    Fleming,     69    Hun  Helms  (Pa.),  26  Week.  Kot.  Cas.  36S. 

■  T.),  61S;  I.  e.  37  N.  Y.  St.  Rep.  *  Elkins  t>.  Camden  Ac  R.  Co.,  3S 

';   IS  H.  Y.  Snpp.  716.     Where  N.  J,  Eq.  467. 

m  WM  a  by-law  providing  that  the  *  Natban  «.  TompUna,  S2  Ala.  437 ; 

'ecton  should  "  serve  for  the  term  t.  c  S  Sonth.  Rep.  747. 
ou  year  or  until  snch  time  as  thmr 
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the  terms  of  office  of  those  who  are  not  disqxtalified,  will  ba 
inTalid.^ 

S  8862.  Mode  of  CompeUlnir  ElectioB.  —  Such  being  the 
neoessitj  of  a  goveming  board,  if  the  governing  body  of  the 
corporation,  in  disobedience  or  neglect  of  a  atatute  or  valid 
by-law,  fail  or  refuse  to  order  an  election  to  choose  such  a 
board  at  the  appointed  time,  a  stockholder  may  have  a  fnasi- 
(iomut  to  compel  them  to  do  so, — as  where  the  by-laws  of  an 
incorporated  hospital  required  such  an  election  to  be  held  ou 
a  certain  day  in  each  year;^  or  where  the  governing  statute 
required  the  officers  of  a  manufacturing  corporation  to  ''caase 
an  election  to  be  held  within  sixty  days,"  and  this  withoat 
reference  to  the  question  whether  the  by-laws  provided  for 
any  other  than  an  annual  election.'    Nor  was  it  deemed  a 
defense  to  an  application  for  a  mandamu8  that  no  demand  had 
been  made  that  such  an  election  be  held;  nor  that  since  the 
papers  were  served,  the  defendants  had  ordered  an  election, 
it  appearing  that  they  had  attei  2pted,by  altering  the  by-laws, 
to  change  the  mode  of  publishing  the  notice  of  the  annual 
election,  to  change  the  test  of  the  right  to  vote  thereat,  and  to 
give  persons  a  right  to  vote  who  had  not  that  right  previously.* 

§  8853.  Power  to  Fill  Vacancies.  —  As  elsewhere  more 
fully  shown,  the  directors  of  a  corporation  are  merely  the 
mauagers  of  its  business,  and  have  in  general  no  power  to 
make  constituent  changes  therein,*  They  have  therefore  no 
implied  power  to  fill  vacancies  in  their  own  board.*  The 
power  of  the  directors  to  fill  vacancies  in  their  board  has  been 
in  some  cases  conferred  by  statute;  but  it  has  been  held,  con- 


*  Nathan  v.  Tompkins,  wprn. 
Statates  haye  been  enacted  empower* 
Lag  oorporations  to  iecrea»e  the  num- 
bar  of  their  directors  hf  filing  a 
oertificate  in  the  of&ce  at  the  Secre- 
tary of  State,  —  such  as  New  Jecsegr 
Act  ISSS,  ch.  22,  p.  S4. 

'  People  V.  Aibaay  Hoipiial,  61 
Barb.  (N,  Y.)  S97. 
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*  People  V.  GmnmiiigB,  72  N.  Y.  433. 
'  People  V.  Albany    Hospital,  61 

Barb.  (N,  Y.)  897. 

»  ^7rf«,§§86,e56,2076;poi«,4  S979. 

•  Kearney  t.  Andrews,  10  5.  J« 
£q«  70;  Moses  «.  Tompkins,  64  AU. 
61S;  s.  e.  21  Am.  A,  £ng.  Corp.  Ois. 
684;  46oiith.Bep.763;  4B«Ld0arp. 
Lu  J.268. 
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tralng  such  enabling  statutes,  that  the  power  can  only  Ih 
xercised  by  a  majority,  and  that  where  a  majority  of  th< 
xisting  board  resign,  the  board  cannot  be  filled  up  by  th< 
ctioQ  of  the  remaiuing  iranority}  It  ia  obvious,  without  dis' 
uasion,  that  neither  the  board  nor  the  body  of  stockholder! 
an  fill  Tacancies  which  do  not  exist,  and  that  an  election  o: 
lew  directors,  where  there  are  no  vacancies  to  be  filled,  ii 
'oid;  and  it  has  been  held  that  the  persons  so  elected  will  b< 
«slrained  at  the  suit  of  the  stockholders  from  exercising  tht 
iffice,  especially  where  their  interests  are  antagonistic  to  th( 
nterests  of  the  corporation.* 

i  3S54.  Power  to  BemoTeMemberB  of  (be  Board. — Neithei 
ihe  corporation^  in  its  aggregate  capacity,  nor  its  board  ol 
lirectors,  can  remove  a  member  of  the  board  except  in  con. 
rormity  with  the  provisions  of  statute,  or  some  valid  by-law 
ar  other  constating  instrument.*  In  England  a  joint-stocli 
company, whose  directors  are  appointed  for  a  definite  period 
lias  no  inherent  power  to  remove  them  before  the  expiratioi 
of  that  period^  and  if  the  articles  of  association  contain  nc 
power  to  remove  them  before  the  expiration  of  that  period; 
but  authorize  the  shareholders  by  special  resolution  to  altei 
any  of  the  articles,  there  must  be  a  separate  special  resolution 
altering  the  articles  so  as  to  give  the  power  to  remove  directors 
before  a  valid  resolution  can  be  passed  removing  any  of  them.' 
80,  where  there  was  a  by-law  providing  that  "when  any  direc- 
tor shall  die,  resign,  neglect  to  serve,  or  remove  out  of  the 
county,  the  board  may  proceed  to  supply  the  vacancy,"  the 
board  cannot  create  a  vacancy  by  declaring  that  the  seat  of  0 
member  has  been  vacated  by  reason  of  his  removing  out  ol 
tbe  county;  though  if  be  resigns  they  may  well  act  on  his 
resignation,  and  supply  the  vacancy.* 


'  Hoses  V.  Tompkins,  lupra.  *  ImperUl  Hydropathic  Hotel  Co. 

■  Nathan  «.  Tompkins,  62  Ala.  437 ;     ■.  Hunpwn,  23  Cb.  IHv.  1. 
«.  e.  2  Bcratb.  Bep.  747.  ■  Com.  «.  Detwiller,  131  Pa.  St 

*  Nathaa  *.  TompUiis,  82   AK     614;  t.  c.  18  AU.Bep.  990;  7L.B.A. 
«7. 448.  S67. 
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§  8855.  Oroimds  of  Bemoval  by  Jadicial  Aoiton. — Direct- 
ors being  trustees,  in  the  sense  in  which  the  word  is  commonly 
used  in  courts  of  equity/  they  are,  like  other  trustees,  though 
not  to  the  same  extent,  subject  to  judicial  superintendence. 
They  may  therefore  be  removed  by  such  a  court  at  the  suit  of 
stockholders  who  have  exhausted  their  remedy  within  the 
corporation,  and  a  receiver  may  be  appointed  in  their  stead.' 
But,  as  we  shall  more  fully  see  hereafter,*  this  will  not  be  done 
for  mere  errors  of  judgment,  or  for  any  thing  less  than  an  abase 
of  trust  amounting  to  misconduct  in  office.^ 

§  3956.  Mandamus  to  Restore.  —  This  subject  has  been 
considered  in  a  former  chapter.*  The  right  of  restoration  of 
a  director  or  trustee  who  has  been  turned  out  of  his  office  by 
the  other  members  of  the  board,  seems  to  rest  upon  his 
ability  to  prove  that  he  was  entitled  to  hold  the  office  de  jure. 
And  where  his  election  was  in  fact  invalid  by  reason  of  a 
quorum  not  being  present,  a  mandamus  to  restore  him  was 
denied,  notwithstanding  the  fact  that  his  right  to  hold  the 
office  had  been  recognized  by  the  other  members  of  the 
board  for  a  considerable  length  of  time, under  the  mistaken 
impression  that  he  had  been  duly  elected,  —  as  where  he  had 
been  elected  to  the  office  of  secretary,  which  could  only  be 
held  by  a  member  of  the  board.* 

§  8857.  Who  Elligrible.  —  Unless  there  is  a  prohibition  in 
the  governing  statute,  or  in  some  valid  by-law  or  other  goT- 


»  Post,  §  4009. 
«  Post,  §  4121. 

•  Posty  M  4103,  4487,  et  seg. 

*  Ward  V.  Davidson,  89  Mo.  446. 
Circumstances  where  the  court  refused 
to  remove  the  trustees  in  charge  of 
the  liquidation  and  appoint  a  receiver 
after  an  assignment  for  the  equal  ben- 
efit of  creditors:  Bank  of  Maryland 
V.  Ruff,  7  Gill  &  J.  (Md.)  448.  That 
the  stockholders  of  a  corporation  who 
do  not  vote  against  the  re-election  of 
directors  may  be  deemed  to  acquiesce^ 
by  such  omission,  in  acts  of    such 
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directors  done  prior  to  the  re-election, 
and  of  which  stockholders  had  infor- 
mation sufficient  to  put  them  on 
inquiry ;  and  are  not  entitled  after- 
wards to  have  those  directors  sus- 
pended on  the  ground  of  miscondwi 
previous  to  the  re-electionf — seeEamBey 
V.  Erie  &c.  R.  CJo.,  7  Abb.  Pr.  (n.  b.) 
(N.  Y.)  166;  s.  c.  38  How.  Pr.  (N.  Y.) 
193. 

*  ArUe,  i  829,  et  seq. 

•  People  V,  New  York  Infant  Abj- 
lum,  122  N.  Y.  190;  «•  c  25  N.E- 
Rep.  241. 
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ing  instrument,  it  is  believed  that  auy  person  who  can  be 
buiineaa  agent  of  anoth6r,oan  be  the  director  of  a  corpora- 
1,  vhether  or  not  he  or  she  is  a  person  who,  in  the  htn- 
Lge  of  the  civil  law,  is  called  <ui  jurit.  An  infant  may 
refore,  it  is  asaumed,  he  a  director,  and  it  has  been  held 
t  a  married  woman  may  he  a  trustee  of  a  corporation,' 
lile,  as  hereafter  seen,*  the  acceptance  of  an  incompatible 
CQ  may  operate  to  vacate  the  oHice  of  a  director,  yet  the 
igurer  of  a  corporation  may  well  be  a  director.*  A  pro- 
ion  in  a  bank  charter  requiring  a  certain  portion  of  the 
ectors  to  be  practical  mechanics  has  been  held  not  to  re- 
ire  that  thoy  should  be  in  actual  practice  at  the  time  of 
ction.*  Ko  reason  exists  why  an  alien  who  ia  a  resident  ol 
I  place  of  the  corporation  should  be  deemed  ineligible  as  a 
ector,  unless  made  so  by  the  cltarter,  governing  statute,  or 
ler  valid  governing  instrument;*  and  for  similar  reasons 
t-reaidence  does  not  seem  to  render  a  stockholder  ineligible 
'  the  office  of  director,  unless  it  is  so  declared,  —  though 
ire  are  statutes,  as  in  Kansas,*  declaring  that  a  certuiji 
yportion  of  the  directors  in  every  corporation  must  be  res- 
ents of  the  State;  and  such  a  statute  has  been  held  manda- 
y?  The  inherent  power  of  making  by-laws,  possessed  by 
?ry  corporation,*  extends  so  far  as  to  enable  a  corporation 
make  a  reasonable  by-law  prescribing  the  qualifications  of 
directors;  and  a  by-law  has  been  upheld  declaring  that  no 
riion  shall  be  a  director  who  is  attorney  in  a  suit  against  the 

'  Peopte   «.   Weboter,    10   Wend.  t.  e.   29  Pac.  Rep.  566.      Under  b 

7')  554.  statute    permittins    a    minority    of 

'  Po4i,  i  3887,  the   directors   of   corporations    con- 

'  Sargent    v.    Webster,    13    Met.  Btructiog  railroads,  canals,  or  flumes, 

us.)  497;  t.e.  iA  Am.  Dec.  743.  etc.,  to   retide    out    of  the    State,  a 

t  the  cashier  of  *  hank  could  not  court   declined  to  inquire    into    the 

Miiuaehtuettt,  because  it  was  so  length,  extent,  or  magnitude  o(  tlie 

ivided  by  statute.    Ibid.  railroad  or  canal,  in  order  to  ascer- 

'  Gray     tr.   Mechanics'     Banlt    ol  tain  whether  a  non-resident  ol   the 

iiandria.  2  Cranch  C.  0.  (U.  8.)  51.  State  was  qualified  to  be  a  director. 

'  Com.  V.  Hemingway,  131  Pa.  St.  State  t>.   Smith,  15  Or.  98;   *.   e.   14 

';  *.e.  ISAtl.  Rep.  992.  Pac.Rep,8I4;  15  Pac  Kep.  137. 
'  Kan.  Gen.  Stat.  1889,  ^1190.  •  Aide,  4  955. 


Honon  «.  WUder,  48  Kao.  222; 
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corporation.^  It  is  needless  to  add  that  if  a  director  is  other* 
wise  qualified,  no  disqualification  attaches  to  him  by  reason 
of  the  motivea  which  may  have  influenced  him  in  procuring 
himself  to  be  elected,  or  what  he  intends  to  do  in  the  exer- 
cise  of  his  office  when  he  gets  into  the  board.' 

§  3858.  When  need  not  be  a  Stockholder.  —  As   the  di* 

rectors  of  a  business  corporation  are  merely  a  committee  of 
managing  a</en^«,  in  capable  of  doing  any  act  affecting  its  eonr 
Mtuent  character^  in  the  absence  of  a  contrary  provision  in 
the  governing  statute^or  in  a  valid  by-law  or  other  governing 
instrument,  a  person  who  is  not  a  shareholder  can  be  a  direc- 
tor; and  this  view  has  been  taken  by  all  authoritative  courts.* 

g  3859.  Statutes  and  By-laws  Bequiringr  Such  a  Qnalifica- 
tion.  —  Statutes  exist,  and  no  doubt  generally,  requiring 
directors  to  be  stockholders  or  proprietors.*  The  construction 
of  these  statutes  has  given  rise  to  a  number  of  difficult  ques- 
tions, —  such  as  whether  the  registry  of  the  corporation  is  con- 
clusive as  to  who  is  to  be  considered  a  stockholder  for  this 
purpose,  whether  one  who  holds  shares  in  trust  for  another  is 
so  eligible,  and  the  like.  Where  the  question  is  not  definitely 
settled  by  the  governing  statute,  it  should  be  carefully  settled 
by  a  by-law;  for  even  where  statutes  have  prescribed  a  gen- 
eral rule,  their  interpretation  has  been  beset  with  difficulties. 
It  may  be  stated  with  confidence  at  the  outset, that  in  order  to 
be  eligible  under  such  a  statute  or  by-law,  the  holder  of  shares 
must  be  one  who  holds  them  in  good  faith,  as  distin/2[uished 
from  one  whose  tenure  is  a  mere  sham?    It  follows,  on  grounds 


*  Gross  V.  West  Virginia  Ac.  E. 
do,,  87  W.  Va.  342 ;  «.  c-  IS  L.  B.  A* 
582;  16  S.  E.  Kep.  587. 

*  Railway  Company  «.  State,  49 
Ohio  8t.  668;  $.  c.  29  Ohio  L.  J.  62; 
32  N.  £.  Rep.  933. 

'  ArUe,  kk  86, 956, 2076 ;  po9t,  ^  3979. 

*  State  V.  McDaniel,  22  Ohio  St. 
354 ;  Wright  v.  Springfield  <Sbc.  R.  Co., 
117  Mass.  226;  «.  c.  19  Am.  Rep.  412 
<criticifiing  Penobscot  R.  Co.  v.  Dum- 
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mer,  40  Me.  172,  174;  «.  c.  63  Am. 
Dec.  654;  and  Spering's  Appeal)  71 
Pa.  St.  121 ;  «.  c*  10  Am.  Rep.  684, 
689;  Thomp.  Off.  Corp.  233). 

^  See,  lor  instance,  Ark.  Dig.  Stat 
1884,  4  964. 

•  Accordingly,  where  the  charter 
of  a  corporation  provided  that  stock- 
holders only  should  be  elected  direct- 
ors, it  was  held  tiiat  persons  baving 
no  interest  in  the  stock,  bat  iiftO<^^' 
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Ich  are  sttictly  logical,  that  one  who  serres  as  director, 
>re  such  a  etatnte  or  by-lair  is  in  force,  is  liable  as  a  ahare' 
ier  to  creditors  of  the  corporation,  in  the  event  of  its 
alvancj,  to  the  extent,  at  least,  of  the  qaalifylng  shares 
ich  he  professes  to  hold;  for  he  will  not  be  allowed  to  play 
!  and  loose,  and  to  hold  the  shares  for  the  purpose  of  being 
irector,  and  not  to  hold  them  for  the  purpose  of  escaping 
sility  as  a  stockholder.'  And  it  has  even  been  held  that  he 
:oaclu8ively  to  be  presumed  to  be  a  shareholder  in  respect 
ilie  number  of  shares  necessary  to  qualify  him  as  a  director, 
ether  he  possesses  any  shares  or  not.*  In  line  with  ibis  is 
I  view  that  be  must  be  the  beMfieial  owner,  though  great 
Lctical  difficulty  may  arise  in  many  cases  in  determining 
o  is  to  be  deemed  such  owner.  Nevertheless,  this  principle 
s  lately,  after  much  consideration,  been  affirmed  by  the 
iglish  Court  of  Appeal,  whose  decision  is,  however,  weakened 

the  dissent  of  one  of  the  lords  justices,  himself  an  eminent 
thority  on  this  branch  of  the  law.  That  court  hold  that  a 
Dvision  in  the  articles  of  incorporation,  that  the  gualifica- 
n  of  a  managing  director  shall  be  the  holding,  in  his  own 
;ht,  of  corporate  shares  of  a  stated  nominal  value,  requires 
It  he  shall  be  the  actual  beneficial  owner,  and  not  merely  that 
ey  shall  be  registered  in  his  name.*    Upon  the  qaestion  who 

the  beneficial  owner  within  this  principle,  there  is  no 
[Ticulty  in  concluding  that  the  giving  to  a  third  person  by  a 
>ckholder  of  a  mere  option  to  purchase  his  sbares,does  not 
rest  him  of  the  title  so  as  to  render  him  ineligible  to  vote 
ereoQ  at  a  corporate  election,*  And  so,  where  the  shares 
.ve  been  mortgaged,  the  mortgagor  may  still  be  deemed  not 


ttly  And  colloeivelf  receiving  the     Barthollomew  «.  Bentley,  1  Ohio  St. 
asfcr  oE  a  share  to  qualify  tbem,     87. 

re  not  eligible;  and  that  Buch  t>  '  Stock's  case,  S3  L.  J,  Ob.  (h.  ■•> 

ud  on  the  charter  would  prevent     731. 
Me  portkipating    in    it  from  re-  '  Antt,  4  1879. 

viug  any     protection    onder    its  *  Bainbridge  v.  Smith,  33  Am.  & 

DviBione   to    escape    personal   re-     £ng.  Corp.  Gas.  172 ;  «.  t.  41  Ob.  Div. 
jnsibility    for    their  official  acts.     4fi3  (Lindley,  L.  J.,  diBoented). 
*  Be  Newcomb,  42  N.  V.  BL  Bep.  442;  •.  o.  18  N.  Y.  Bupp.  Ifl. 
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to  have  lost  his  qualification  to  serve  a^  a  director.^  A  hy-law 
providing  that  any  person  chosen  as  a  director  shall  cease  to 
be  such  when  he  ceases  to  be  a  proprietor,  renders,  by  reason- 
able implication,  any  one  who  is  not  a  proprietor  ineligible  to 
the  office  of  director.'  Where  the  statute  requires  that  the 
members  of  the  board  must  be  holders  of  at  least  a  given 
number  of  shares,  a  director  who  assigns  all  his  shares  to 
another,  ipso  facto,  divests  himself  of  his  title  to  the  office;' 
though  a  different  rule  has  been  declared  in  case  of  a  director 
removing  out  of  the  county.*  A  statutory  provision,*  prescrib- 
ing that  a  director  must  be  a  holder  of  a  given  number  of 
shares,  is  not  dispensed  with  by  the  mere  fact  that  the  cor- 
poration has  ceased  to  be  a  going  concern,  its  franchises  being 
extended  merely  for  the  purpose  of  liquidation.* 

§  3860.  Whether  must  he  a  Regristered  Stockholder. — We 

have  already  seen  that  the  primary  object  of  registering  trans- 
fers of  corporate  shares  is  to  enable  the  governing  body  of  the 
corporation  to  know  who  are  itsmemberef — who  are  entitled  to 
vote  at  its  elections  and  to  receive  dividends  declared  upon  its 
capital  stock;^  and  we  have  already  had  occasion  to  note  ft 


*  Oamming  v.  Prescott,  2  Younge 
&  C.  Ex.  488. 

'  Despatch  Line  of  Packets  v.  Bel- 
lamy Man.  Co.,  12  N.  H.  205;  «.  c.  37 
Am.  Dec.  203. 

'  Chemical  Nat.  Bank  v.  Oolwell, 
182 N.  Y.  250;  $.  c.  30  N.  E.  Bep.  644; 
reversing  «.  c.  9  N.  Y.  8upp.  285. 
Compare  Beardsley  v,  Johnson,  121 
N.  Y.  224 ;  $.  c.  30  N.  Y.  St.  Rep. 
091.  That  anless  the  person  elected 
possesses  this  statutory  qualification 
ho  does  not  become  even  a  director  de 
facto,  see  Be  Newoomb,  18  N.  Y.  Supp. 
16. 

*  Com.  V.  Detwiller,  131  Pa.  St. 
614;  and  compare  Nathan  v.  Tomp- 
kins, 82  Ala.  437. 

*  Bey.  Stat.  U.  8.,  f  5146. 

*  Bichards  v.  Attleborough  Nat. 
Bank,  148  Mass.  187 ;  «.  e.  19  N.  £. 
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Bep.  358 ;  1 L.  B.  A.  781.  The  power 
of  the  directors  of  a  railroad  company 
to  issue  preferred  stock  to  contraeton 
for  the  purpose  of  completing  the 
road,  and  to  make  the  holding  of  a 
certain  number  of  shares  of  finch 
stock  a  necessary  qualification  of  s 
majority  of  the  directors,  was  upheld 
under  circumstances  of  acquietcenet 
and  estoppel  on  the  part  of  the  stock- 
holders :  Haslehurst  v.  Savannah  Ac 
B.  Co.,  43  6a.  13.  Statute  of  Con- 
necticut providing  that  any  one  of 
the  directors,  etc.,  of  a  corporation 
owning  stock  in  another  corporation 
may  be  a  director  in  the  latter,  not 
repealed:  Chase  v.  Tuttle,  55  Oonn. 
455;  8.  e.  3  Am.  St.  Bep.  64;  12  AtL 
Bep.  874. 

^  AnU,  §  2387,  et  seq. 
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aeral  rule  that,  upon  the  question  who  is  to  be  deemed  a 
ckholder  for  the  purpose  of  answericg  to  the  creditors  of 
}  corporatiou,  he  is  to  be  deemed  such  whose  name  stood 

the  register  at  the  time  when  the  liability  attached.'  .  By 
alogy  to  this  principle,  the  sound  conclusion  would  be  that 

is  to  be  deemed  eligible  as  a  tlirector  who  holds,  according 
the  register  of  the  corporatiou,  the  requisite  number  of 
ares,  unless  the  register  distinctly  shows  that  he  not  only 
es  not  hold  tliem  in  his  own  right,  but  that  he  holds  tbem 
a  naked  or  dry  trustee  for  another.*  And  where  the  gov- 
uing  statute,  like  the  English  Oompauies  Act,1862,*  provides 
at  no  notice  of  any  trust  shall  be  entered  upon  the  register, 
e  conclusion  would  seem  to  be  very  cogent  that  be  is  to  be 
emed  a  shareholder  in  his  own  right,  for  the  purpose  of 
ing  eligible  as  a  director,  who  holds  the  requisite  number 
sharea  according  to  the  register  of  the  company.  Such  was 
e  view  of  that  eminent  equity  judge.  Sir  George  Jessel,  M.  R.,* 
erruled  on  doubtful  grounds  by  the  Court  of  Appeal,  with 
le  dissenting  judge,  as  stated  in  the  preceding  section.'  So, 
I  American  court  has  held  that,  alttiough  the  by-laws  of  a 
rporation  provide  that  transfers  of  stock  shall  be  made  only 
1  the  corporate  books,  and  that  the  transfer  book  shall  be 
osed  for  ten  days  previous  to  the  day  of  the  annual  meeting 

the  stockholders,  a  bona  fidt  owner  of  shares  of  stock  is 
igible  as  a  director,  although  the  transfer  of  his  shares  to 
im  has  not  been  registered,  and  although  he  might,  for  that 
ason,  be  refused  permission  to  vote  or  to  receive  dividends.* 

S  3861.  Gonvenin?  tiie  UeetlDS  to  Elect. — lu  this  mattei 
le  governing  statute  or  by-laws  must  be  attended  to,  with  the 
id  of  certain  controlling  principles  which  have  been  already 

■  Atae,  iSl9S. 

'  B«  AigOB  Printiiig  Co.,  1  N.  D,  *  Boinbridge  v.  Bmith,  43  Oh.  Dtv. 

14;  i.e.  20Am.  St.Rep.639;9RaU.  462;  i.  a.eOL.T.  (ir.8.)879;  33  Am 

Oorp.  L.  J.  347.  &  Eng.  Corp.  C«b.  172  (Iiiidle7,L.J., 

'  2&  &  2$  Vict.,  ch.  89,  4  30.  diaseDting). 

*  Polbrook  V.  Richmond  Gonaoli-  *  State  e.  Smith,  16  Or.  98;  t.«.l4 

Med  Mining  Co.,  9  Cb.  Div.  610.  Pac  Rep.  814;  16  Pac  Rep.  137. 
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considered.  One  of  these  is  that  whero  the  bj-Iaws  of  a  cor* 
poration  provide  that  meetings  of  tho  otockholders  shall  be 
called  by  the  trastees,  the  action  of  tho  board  of  trustees  is 
necessary  to  convene  a  legal  meeting:  the  president  of  the 
corporation  has  no  authority  to  call  it^  But  it  has  been  held 
not  necessary  that  a  demand  for  an  annual  election  of  trustees 
of  a  corporation  should  be  made  upon  the  board  of  trustees 
when  in  session;  a  demand  upon  each  individual  trustee  of 
the  corporation  was  deemed  sufficient.*  In  respect  of  the 
oflicers  who  may  call  such  a  meeting,  tlie  principle  which 
validates  the  action  oide  facto  officers  of  corporations*  has  been 
held  to  apply;  so  that,  if  those  who  held  under  a  previous 
election  take  measures  for  holding  an  election  for  the  succeed- 
ing year,  their  successors,  chosen  at  such  election,  will  be 
officers  de  jure} 

§  3862.  Notice  of  the  Meetlnflr.  —  Another  of  these  prin- 
ciples is  that,  unless  the  governing  statute  or  by-law  fixes  the 
meeting  on  a  day  and  place  certain,  a  notice  of  its  date  and 
place  must  be  given  for  a  reasonable  time  before  it  takes 
place.*  Where  such  a  notice  is  required,  either  by  the  terms 
of  the  governing  statute  or  by  the  operation  of  the  principle 
just  stated,  unless  it  is  explicitly  given  in  respect  of  day^how, 
and  place^  the  meeting  cannot  be  legally  held,  unless  the 
stockholders  are  all  present  and  consenting,  whether  in  person 
or  by  proxy.*  And  it  has  been  held  that  the  fact  that  the 
by-laws  fix  the  day  upon  which  such  a  meeting  shall  be  held 
is  not  a  sufficient  notice  of  the  time  and  placeJ  Where  a 
canon  of  a  Protestant  Episcopal  parish  church  required  that 
tho  election  of  vestrymen  should  be  held  on  Easter  Monday 
of  each  year,  or  as  soon  thereafter  as  practicable,  and  that 
notice  thereof  should  be  given  during  divine  service  upon  the 
Sunday  previous  thereto^  it  was   held  that  a  notice  given 

*  Btate  V.  Pettineli,  10  Kev.  141.  *  San  Buenaventura  Min.  Ae.  Oo^ 
'  8tete  «.  Wright,  10  Nev.  167.  v.  Vassault,  50  Oal.   634 ;   Brown  v. 

*  Post,  i  8893.  Electric   Min.   Mach*  Co.,  22  Pitia 
«  Smith  V.  £rb,  4  GiU  (Md.),  437.  L*  J.  (n.  b.)  84X 

»  AnU,  i  823.  *  MtL 
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fleveral  hours  before  the  regular  time  for  divine  service  was 
insufiScient,  and  an  election  thereunder  was  void.*  On 
the  other  hand,  the  mere  fact  that  the  meeting  of  the  board 
of  directors,  at  which  the  stockholders'  meeting  was  sum- 
moned,  was  convened  without  the  proper  notice,  is  not  a  good 
ground  of  challenging  the  validity  of  the  action  of  the  stock- 
holders' meeting,  providing  it  was  otherwise  regularly  sum- 
moned.* It  should  be  added  that  the  proceedings  of  a  meeting 
of  stockholders,  no  matter  where  held  or  how  irregularly 
summoned,  bind  all  who  participate  in  them  without  dissent* 

§  3S63.  Birectors  Blected  after  Date  Appointed  for  Elec- 
tion.—  ''Provisions  in  statutes  and  by-laws  requiring  the 
election  of  directors  to  be  had  on  a  specified  day  are  regarded 
as  directory f  and  the  election,  if  not  held  on  the  regular  day, 
may  be  held  at  a  later  day;  and  the  directors  then  chosen,  if 
there  be  no  other  irregularity  or  informality  in  their  title,  will 
be  directors  dejure.*'*  The  reason  is,  that  the  power  of  elect- 
ing officers  is,  by  the  common  law,  inherent  in  every  corpora- 
tion, and  that  the  power  is  consequently  not  lost  by  failing  to 
exercise  it  within  the  appointed  time.* 

§  3864.  Elections  at  Adjourned  Meetings. -— It  has  been 
held  that,  where  no  time  is  fixed  by  the  governing  statute  for 
the  duration  of  such  an  election,  it  is  competent  for  the 

*  Dabl  V.  Palache,  68  OaL  248;  «•  e.  *  Beardaley  v.  Johneon,  121  N.  Y. 
9  Pac.  Rep.  94.  That  an  annual  elec-  224,  228 ;  «.  c.  SO  N.  Y.  St.  Bep.  691 ; 
tion  on  a  matMble  day,  euch  as  Pinz-  affirming  «.  c.  16  N.  Y.  St.  Rep.  778 ; 
ter  Monday,  is  yalid,  see  People  v*  1 N.  Y.  Supp.  608.  8o  held  in  Hughes 
Runkle,  9  Johns.  (N.  Y.)  147, 158.  v.  Parker,  20  N.  H.  58.    So  held  in 

"  Browne  v.  La  Trinidad,  87  Oh.  Nashua  Fire  Ins.  Co.  v.  Moore,  66 

IMv.  1 ;  $.e.  57  L.  J.  Gh.  292;  58  L.  T.  N.  H.  48,  in  regard  to  a  bylaw.    See 

{x,  s.)   137.  also  Vandenburgh  v.  Broadway  <&c. 

•  Handley  v,  Stutz,  139  TJ.  S.  417 ;  Ry.  Co.,  29  Hun  (N.  Y.),  348 ;  Vernon 
Henderson  v.  Bank  of  Australia,  40  Society  v.  Hills,  6  Cow.  (N.  Y.)  23; 
Gh.  Diy.  170;  8.  c.  8  Rail.  &  Corp.  «.  e.  16  Am.  Bee.  429;  People  v.  Run- 
L.  J^218.  What  mudeseripiion  of  the  kle,  9  Johns.  <N.  Y.)  147. 
oorpuratiofn  iu  the  notice  will  not  yiti-  *  Hicks  v.  Borough  of  Lanceston, 
ite:  Langan  v.  Francklyn,  20  N.  Y.  1  Rolle  Abr.  514,  pi.  6. 

8iipp.  404« 
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inspectors,  in  the  exercise  of  a  sound  discretion,  to  adjourn 
the  election  from  day  to  day,  keeping  the  polls  open.^    And  it 
has  been  held  that  an  election  of  directors  at  an  adjourned 
meeting  is  not  invalidated  by  the  fact  that  votes  were  cast  at 
a  previous  meeting,  where  the  inspectors,  with  the  acquiescence 
of  the  stockholders,  after  discovering  that  four  of  the  can- 
didates  receiving   a  majority  of  the   votes  were  ineligible, 
adjourned  without  declaring  the  result,  and  held  a  new  elec- 
tion regular  in  form.'    It  should  be  carefully  kept  in  mind 
that  what  is  to  be  done  in  such  exigencies  is  in  many  States 
the  subject  of  statutory  regulation,  which  statutes  must  be 
carefully  attended  to.     Thus,  by  the  statute  of  Wisconsin,  if 
the  meeting  for  an  election  of  directors  in  a  railway  company 
is  not  held  at  the  proper  time,  it  may  be  held  thereafter  on 
twenty  days'  notice.*    On  the  other  hand,  it  has  been  held 
not    competent    for  a  majority  of   the   stockholders,  after 
acquiescing  in  the  organization  of  the  meeting  and  partici- 
pating in   its  business,  to  withdraw  from  it,  and  organize 
another  meeting  at  the  same  time  and  place.^ 

g  3865.  Elections  at  Meeting  Held  oatside  the  State.  — 

If  the  charter,  governing  statute,  articles  of  association,  by- 
laws, or  other  governing  instrument,  requires  such  an  election 
to  be  held  within  the  limits  of  the  State  under  whose  laws 
the  corporation  is  created,  then,  in  the  absence  of  circam- 
stances  of  estoppel,  an  election  held  outside  the  State  will  be 
invalid ;  and,  as  against  the  officers  so  elected,  the  existing 
incumbents  of  the  office  will  have  a  better  title  thereto.'  But 
the  proceedings  at  such  a  meeting  will  bind  all  those  who 
participate  in  them  without  objection;*  and  it  has  been  held 
that  the  fact  that  a  stockholder  was  present  at  previous  meeU 
inga  held  at  the  same  place,  without  objecting  to  the  meetings 

^  Re  Chenango  Mutual  Ins.  Co.,  19  434;  «.  e.  26  Am.  St.  Rep.  639;  48 

Wend.  (N.  Y.)  635.  N.  W.  Rep.  347. 

»  Re  Newcomb,  42  N.  Y.  St.  Rep.  »  Hodgson  v.  Duluth  Ac.  B.  Co., 

442 ;  $.  c.  18  N.  Y.  Supp.  16.  46  Minn.  454 ;  $.  c.  49  N.  W.  Rep.  197. 

•  Rev.  Stat.  Wis.  1878,  f  1822.  •  Handley  v.  Stute,  139  tJ.  S.  417. 

*  Re  Argus  Printing  Co.,  1  N.  D. 
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being  held  at  that  place,  would  raise  an  estoppel  against  him. 
For  stronger  reasons,  a  creditor  having  dealt  with  the  corpo* 
ration  upon  the  assumption  of  its  being  a  valid  body,  cannot 
raise,  in  a  collateral  proceeding,  the  objection  that  its  direct* 
ors  were  elected  at  a  meeting  held  in  another  State.^ 

§  3M6.  Manner  of  Yotinflr.  —  This,  in  like  manner,  is  gen- 
erally the  subject  of  regulation,  either  by  constitutional  pro- 
visions,  by  statutes,  or  by  by-laws  of  each  particular  corpora- 
tion, and  no  attempt  to  codify  these  regulations  can  be  made 
in  a  work  of  this  kind.  To  protect  the  rights  of  minorities, 
constitutional  provisions  ^  and  statutes  *  have  established  the 
principle  of  cumulative  voting  already  described.  These 
statutes  are  not  retroactive,  and  do  not  apply  to  corporations 
in  existence  at  the  time  of  their  passage/  And  where  such 
constitutional  provisions  and  statutes  have  not  been  enacted, 
the  right  to  vote  cumulatively  does  not  exist.*  But  a  majority 
of  the  votes  of  those  present  and  offering  to  vote,  and  entitled 
to  vote,  is  necessary  to  elect;  and  persons  receiving  a  minority 
of  the  votes  cast  for  directors,  cannot,  in  a  quo  warranto 
proceeding,  be  declared  elected,  although  it  appear  that  the 
judges  improperly  rejected  enough  legal  votes  offered  to  give 
a  majority.* 

§  3867.  Frauds  and  Irregularities  in  the  Conduct  of  the 
Election. — Aside  from  such  safeguards,  it  is  a  principle  here, 
as  well  as  in  the  law  of  contract,  that  corporate  elections  will 
be  set  aside  by  courts  which  possess,  under  statutes  or  other- 
wise, the  power  to  superintend  them,  where  the  successful 
party  has  succeeded  by  means  of  fraud,  trickery^  surprise^  or 
other  unfair  practices.*     Thus,  where  the  notice  fixed  the 

^  Wright  V,  Lee,  20  S.  D.  596 ;  «•  c.  854.  By  statute  in  JiuZtana,  there  is 
51  N.  W.  Rep.  706.  to  be  on«  vote  for  each  share:   2  Bev. 

*  Ante,  §  754.  6tat.  Ind.  188S,  §  S021. 

'  ArUe,  i  755.  *  People  v,  Albany  Ac.  R.  Oo.,  66 

*  Hays  v.Oom.,  82  Pa.  St.  518.  Barb.  (N.  Y.)  844;  «.  c.  7  Abb.  Pr. 

*  Statev.Stockley,  45OhioSt.304;  (k.  b.)  (N.  Y.)  265;  88  How.  Pr. 
•  <.  13  N.  E.  Rep.  279.  (N.  Y.)  228. 


*  State  V.  McDaniel,  22  Ohio  St. 
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time  of  holding  the  election  at  twelve  o'clock  m.,  and  the  meet- 
ing  was  called  to  order  about  fifteen  minutes  before  twelve,  the 
election  was  set  aside  as  a  surprise  and  fraud  upon  the  stock- 
holders who  did  not  participate  in  it,  notwithstanding  the 
meeting  was  reorganized  at  twelve  o'clock, — the  court  taking 
the  doubtful  view  that  the  reorganized  meeting  was  but  a  con- 
tinuation of  the  first  one.^  On  the  other  hand,  it  has  been 
held  that  a  denial  of  his  right  to  vote  will  not  justify  one  who 
holds  a  majority  of  the  stock  in  withdrawing  from  the  meet- 
ing and  organizing  another  meeting  and  voting  there,  since  his 
vote  at  the  original  meeting  may  be  rendered  efi^ective  by 
judicial  aid,  notwithstanding  its  rejection.'  Again,  it  may  be 
said  that  irregulaHtiet  in  matters  of  form  will  not  avoid  a  cor- 
porate election  otherwise  fairly  held, — as  where  an  adjowm^ 
ment  takes  place  during  the  process  of  balloting;'  or  where 
the  inspectors  keep  the  polls  open  somewhat  longer  than  tbe 
hour  named  in  the  notice,  in  tbe  exercise  of  a  reasonable  dis- 
cretion, and  for  the  purpose  of  enabling  stockholders  present 
and  offering  to  vote,  to  do  so.^  But  irregularities  in  matters 
of  substance  may  be  so  gross  as  to  justify  a  court  in  declaring 
that  there  has  been  no  election  at  all, — as  where,  at  a  meet- 
ing of  all  the  stockholders,  only  a  portion  of  them  participated 
in  the  election  of  trustees;  where  the  president,  although  pres- 
ent, did  not  preside;  where  no  president  pro  tempore  was 
chosen;  and  where  no  person  who  participated  in  the  pro- 
ceedings was  authorized  to  receive  the  ballots  or  declare  the 
result.*  An  agreement  among  some  of  the  shareholders,  who, 
together,  own  a  majority  of  the  stock,  that  all  will  vote  for 
certain  directors  believingthat  they  will,  if  elected,  manage  the 
affairs  in  a  certain  way;  or  to  hold  their  shares  and  sell  only 
together,  —  is  not  necessarily  unlawful  or  contrary  to  pub- 

*  People  V.  Albany  Ac.  R.  CJo.,  55  •  Penobscot  Ac.  R.  Oo. «.  Dann,  39 

Barb.  (N.  Y.)  344;  «.  c.  7  Abb.  Pr.  Me.  587. 

(N.   •.)  (N.  Y.)  266;    38  How.    Pr.  *  People  v.  Albany  Ac.  R.  Co.,  6^ 

(N.  Y.)  228.  Barb.   (N.  Y.)  344;  «.  c.  7  Abb.  Pr. 

«  Re  Argus  Printing  Oo.,  1  N.  D.  (n.  b.)  (N.  Y.)  265;   88  How.  Pr. 

434;    a.  c.  26  Am.  St.  Rep.  639;  12  (N.Y.)228. 
L.  R.  A.  781 ;  9  Rail.  A  Corp.  L.  J.  347.  *  8Ute  v.  Pettineli,  10  Key.  14L 
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lie  policy.*  The  extent  to  which  irregularitie$  of  farm  in  the 
election  of  directors  have  been  overlooked  in  England  may  be 
illustrated  by  a  case  where  it  was  decided  that  where  all  the 
subscribers  to  a  memorandum  of  association  concurred  in  the 
appointment  of  the  first  directorSi  the  fact  that  they  did  not 
meet  together  for  the  purpose  of  coming  to  their  determination 
did  not  invalidate  their  act;  and  also  that  a  resolution  passed 
at  a  general  meeting  at  which  an  election  to  fill  vacancies 
might  have  been  held,  authorizing  the  existing  directors  to 
continue  in  their  offices,  was  tantamount  to  a  re-election  of 
them.* 

§  8868.  Majority  of  All  the  Shares  Necessary  to  Elect.  — 

Recurring  to  what  has  been  said  on  this  subject  in  a  former 
chapter,*  the  general  rule  cannot  be  doubted  that  a  joint-stock 
corporation  is  a  body  composed  of  a  definite  number,  within 
the  rule  that  a  majority  of  that  number  is  required  to  elect; 
and  farther  that  the  number  here  intended  is  the  number  of 
shares,  and  not  the  number  of  members.^  Statutes  no  doubt 
exist  confirming  this  rule,*  and  some  of  these,  providing  for 
cumulative  voting,  have  already  been  considered.* 

§  8809.  Effect  of  Voting  for  Ineligible  Candidates.— The 

doctrine  already  considered,  that  votes  for  ineligible  candi- 
dates are  " thrown  away" ^  is  illustrated  by  a  recent  decision 
in  Kansas, under  a  statute  providing  that  every  corporation, 
created  or  existing  under  the  laws  of  that  State,  shall  have 
at  least  three  of  its  directors  citizens  and  residents  of  the 
State.*  Where,  with  the  statute  in  force,  at  a  corporate  elec- 
tion two  opposing  factions,  voting  cumulatively,  had  succeeded 
in  electing  eleven  non-resident  directors,  thus  filling  the  num- 

'  Hayemeyer   v.    Hayemeyer,   43  250;  Re  Argus  Printing  Go.,  1  N.  D. 

N.  T.  Snper.  Ot.  506.  434;  «.  e.  26  Am.  St.  Rep.  639;  9  Rail. 

*  Re    Great  Northern    Salt  Ac.  A  Corp.  L.  J.  347. 
Workfl.  44  Oh.  Diy.  472.  •  AnU,  §  727. 

'  AnUf  i  726,  et  $eq,  *  AnU,  ^  755. 

*  Ellsworth  Woolen  Man.  Go.  v.  *  Ante,  i  752. 

Fannoe,  79  Me.  440;  «•  c.  10  Atl.  Rep.  *  Gen.  Stat.  Kan.  1880,  i  1190. 

2805 


o  Thomp.  Corp.  §  3870.]    dibbctobs. 

ber  of  the  board,  but  the  chairman  of  the  meeting  declared 
that,  as  the  law  required  three  directors  to  be  citizens  and 
residents,  three  residents  and  citizens,  who  had  received  a 
few  scattering  votes,  were  elected,  and  that  the  eight  non- 
residents, who  had  received  the  highest  number  of  votes, 
were  elected  to  complete  the  board, — and  the  three  non-resi- 
dents, who  had  been  in  fact  elected,  but  who  were  thus 
excluded  by  the  ruling  of  the  chairman,  brought  a  proceed- 
ing in  the  nature  of  quo  warranto  to  be  installed, — it  was 
held  that  they  could  not  maintain  the  proceeding  because 
ineligible.* 

§  3870.  Bight  to  Tote.  —  The  right  of  voting  stock  at  cor- 
porate elections  is  a  part  of  the  stockholder's  property, 
incident  to  his  ownership  of  the  stock,  and  inherent  in  him 
by  virtue  thereof.*  But  this  right  to  vote  is  necessarily  pred- 
icated upon  the  bona  ^(2e  ownership  of  shares;  and  under  a 
statute  affirming  this  principle,*  a  dummyf  to  whom  a  block 
of  shares  had  been  issued  by  the  secretary  of  a  corporation  to 
be  voted  at  an  election,  was  not  entitled  to  vote  in  respect 
of  them,  since  he  was  neither  a  bona  fide  shareholder,  nor 
the  representative  of  one.*  But  where  the  ownership  of  the 
shares  is  bona  fide,  then,  as  a  general  rule,  the  motive  of  the 
shareholder  in  voting  cannot  be  inquired  into.  And  it  has 
been  held  that  an  agreement  among  several  shareholders  that 
they  will  hold  their  shares  in  trust  and  vote  it  as  a  unit  in  all 
matters  pertaining  to  the  government  of  the  corporation,  as 
determined  by  a  majority  of  their  number,  is  not  per  »e 
illegal;  though  a  further  stipulation  that  although  the  signers 
of  the  agreement  may  sell  their  shares,  yet  they  cannot  sell 
the  right  to  vote  in  respect  of  them,  but  that  the  transferee 
will  only  retain  the  transferor's  right,  namely,  the  right  to 
own,  but  not  the  right  to  vote,  is  in  restraint  of  the  alienation 

^  Horton  v.  Wilder,  48  Kan.  222;     Rep.  635;  reversing  t.  e.  28  Fitti. 
29  Pac.  Rep.  666.  L.  J.  (n.  8.)  69;  1  Pa.  Dist.  Rep.  657. 

•  Com.  V.  Dalzell,  162  Pa.  St.  217;  •  Oal.  Code  Civ.  Proc.,  §  312. 

t.  e.  84  Am.  St.  Rep.  640;   25  Atl. 

*  Stewart  v.  Mahoney  M.  Co.,  54  Cal.  149. 
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of  property,  and  is  void  under  the  principles  of  the  common 
law.* 

§  8871.  Toting  in  Respect  of  Shares  Held  by  Bxecators 

or  Trustees.  —  The  general  rule  being  that  the  right  to  vote 
follows  the  legal  title  to  the  shares,  it  must  follow  that,  where 
the  title  to  the  shares  is  vested  in  two  or  more  persons  jointly, 
there  can  be  no  vote  cast  in  respect  of  them  without  the  con- 
currence of  all  the  joint  owners.  When,  therefore,  the  legal 
title  was  vested,  under  a  will,  in  three  executors,  it  was  held 
that,  unless  all  of  them  could  agree  as  to  the  manner  in  which 
the  shares  should  be  voted,  they  could  not  be  voted  at  all; 
nor  was  this  conclusion  affected  by  the  fact  that  a  codicil  of 
the  will  provided  that  the  shares  should  be  voted  as  one  of 
the  executors  should  direct,  and  that  the  other  executors 
should  give  him  a  proxy,  where  no  proxy  in  fact  had  been 
given,  and  no  legal  proceedings  had  been  taken  to  compel  the 
giving  of  one.*  A  contractual  arrangement  for  the  creation 
of  a  "  voting  trust "  to  control  several  corporations  for  the  pur- 
pose of  drawing  them  into  a  combination,  being  illegal  under 
principles  hereafter  considered,*  any  shareholder  can  with- 
draw from  such  an  arrangement;  and  this,  it  seems,  without 
destroying  the  valid  provisions  of  such  a  contract,  if  any 
there  be.* 

§  3872.  Bi^rlit  to  Tote  as  between  Pledgror  and  Pledgree. 

The  general  rule  is,  that  the  right  to  vote  foUows  tJie  legal  title 
to  the  shares,  and  is  an  incident  of  that  title;  and  this  rule  is 
believed  to  obtain  in  all  cases  where  it  has  not  been  changed 
by  a  valid  statute,  by-law,  or  contract.^    Statutes  have  been 


1  Moses  V.  Scott,  S4  Ala.  608;  i.e. 
4  South.  Rep.  742. 

'  Tunis  V.  HeetonyiUe  dec.  B.  Co., 
149  Pa.  St.  70;  «.  e.  15  L.  R.  A.  665; 
24  Atl.  Rep.  88  (affirming  1  Pa. 
Diet.  Rep.  135).  That  the  provision 
of  the  codicil  that  the  other  exec- 
utors should  give  such  a  proxy  de- 
prives them  of  any  discretion  as  to 


the  manner  in  which  the  stock  shall 
be  voted,  and  leaves  them  no  ground 
for  refusing  the  proxy,  see  Re  Laffer- 
ty's  Estate,  2  Pa.  Dist.  Rep.  216, 

*  Post,  ^  6401. 

*  State  V.  Ohio  &c.  R.  Co.,  6  Ohio 
0.  0.  414. 

*  AnU,W90,  732;  Com.  v.  Dakell, 
152  Pa.  St.  209,  217 ;  «.  c.  34  Am.  St. 
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enacted  affirming  this  principle.^  Shares  may  be  transferred 
for  the  purpose  of  securing  a  debt,  but  under  a  form  of  con- 
tract which  operates  to  pass  the  legal  title  to  the  transferee 
and  to  give  him  the  right  to  have  the  shares  registered  in  his 
name  on  the  books  of  tha  corporation,  —  in  which  case  the 
right  to  vote  them  will  vest  in  him.*  In  considering  this  sub- 
ject, the  distinction  must  not  be  overlooked  between  the  case 
where  the  question  arises  as  between  the  person  claiming  the 
right  to  vote  and  the  corporation,  and  where  it  arises  as 
between  him  and  another  person  claiming  the  right  to  yote. 
In  the  former  case,  the  general  rule  seems  to  be  that  the  cor- 
poration is  entitled  to  stand  upon  its  register;  but  in  the  latter 
case  the  real  ownership  of  the  shares  may  be  inquired  into  hj 
the  courts,  though  not,  it  seems,  by  the  inspectors  of  the  elec- 
tion;' though  even  this  rule  has  been  in  some  cases  changed 
by  statute.* 

§  3873.  Totingr  in  Respect  of  Shares  Held  by  Other  Corpo- 
rations.— The  power  of  one  corporation  to  be  a  shareholder 
in  another  has  been  already  considered.*  Where  the  power  is 
conceded,  either  by  the  statute  law  in  express  terms  or  by  judi- 
cial construction,  it  would  seem  to  follow  that  the  right  to  vote 
in  respect  of  the  shares  would  exist  as  a  mere  incident  of  their 
ownership.'     But,  in  the  absence  of  legislative  authority  or 


Bep.  640;  25  AtL  Rep.  5S5  (revers- 
ing i.  c.  23  Pitts.  L.  J.  (N.  8.)  67;  1 
Pa.  Dist.  Bep.  667). 

^  Ante,  *  738 ;  Miller  v.  Murray,  17 
Col.  408;  «.  e.  30  Pac  Rep.  46. 

*  State  V.  Smith,  15  Or.  98;  «.  c.  14 
Pac.  Rep.  814. 

*  Ibid.;  ante,  i  732.  That  the  sale 
of  an  optum  to  purchcLse  ihare$  within 
two  years  does  not  divest  the  right  to 
vote  of  the  vendor,  under  N.  T»  Laws 
1880,  ch.  510,  f  2,  see  Re  Newcomb,  18 
N.  Y.  Supp.  16.  That  the  enumera- 
tion in  Pa.  Act,  May  7,  1889  (P.  L. 
102),  of  certain  classes  of  trustees 
as  entitled  to  vote  upon  the  stock 
held  by  them,  does  not  include  other 
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trustees  not  enumerated, — such  b8 
pledgees  whose  pledgors  have  not  r^ 
served  the  right  to  vote, — see  Com. 
V.  Dalzell,  152  Pa.  St.  217 ;  s.  e.  34  Am. 
8t.  Rep.  6iO;  25  Atl.  Rep.  535;  re- 
versing 23  Pitts.  L.  J.  (K.  s.)  69;  1  P». 
Dist.  Rep.  657. 

*  See,  lor  instance,  Oom.  «.  M" 
«ell,  152  Pa.  St.  217 ;  «.  c.  34  Am.  St. 
Rep.  640,  construing  a  statute  of  Pemi- 
sylvania. 

*  Ante,  §  2054,  et  seq, 

*  So  held  in  Davis  v.  United  Ststtf 
Electric  dec.  Co.,  77  Md.  35;  i.  c  25 
Atl.  Rep.  962.  So  also  held  in  re- 
spect of  a  religions  coiporation  hold* 
ing  shares  in  a  building  assocUtioDi 
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sanction  for  such  a  course  of  proceeding,  it  is  against  public 
policy  to  allow  one  corporation  to  purchase  a  majority  of  the 
shares  in  another  for  the  purpose  of  absorbing  it,  controlling 
it,  and  effecting  an  unlawful  consolidation  with  it;  and  a  court 
of  equity,  having  jurisdiction  in  the  premises,  will  restrain 
the  purchasing  corporation  from  voting  at  an  election  in 
respect  of  such  shares.^ 

§  887^.  Statutory  ULmit  as  to  the  Number  of  Totes  Which 
can  be  Cast  by  a  Singrle  Shareholder. — For  the  purpose  of 
protecting  the  rights  of  minority  shareholders,  the  statute  law 
has  in  some  cases  imposed  limits  upon  the  number  of  votes 
which   can  be  cast  by  a  single  shareholder.     An  Alabama 
charter,  for  instance,  contained  the  provision  that  '*  no  stock- 
holder, either  in  his  own  right,  or  as   proxy  or  agent  of 
others,  shall  be  entitled  to  cast  more  than  one-fourth  of  all  the 
votes  at  any  election  of  directors."     Assuming,  of  course,  the 
validity  of  this  provision,  it  was  declared  that  it  was  intended 
for  the  benefit  and  protection  of  minority  stockholders,  and 
that  it  deserved  to  be  upheld  with  a  strong  hand,  and  could 
not  be  defeated  or  evaded  by  a  stockholder  making  nominal 
transfers  of  his  shares  to  other  persons  and  having  them  voted 
by  them  in  his  interest.'    A  regulation  of  an  agricultural  and 
mechanical  association,  providing  that  stockholders  should 
have  one  vote  for  each  share  held  by  them  up  to  ten  shares,  and 
fixing  the  proportion  which  their  votes  should  bear  to  their 
shares  above  that  number,  has  been  held  reasonable,  when  uni- 
form in  its  operation,  and  binding  on  all  the  stockholders.* 


and  Toting  them  by  proxy  daly  au- 
thorized by  the  board  of  trustees  of 
such  religious  corporation,  in  State  tr. 
BohlSs,  (N.  J.  L.)  19  Atl.  Rep.  1099. 
^  The  text  is  supported  by  two 
striking  decisions,  both  illustrating 
the  evils  of  permitting  large  corpora- 
tions thus  to  swallow  up  and  wreck 
■mailer  ones,  and  both  worthy  of  the 
lughest  commendation:  Memphis  Ac. 
E^.  Ck>.  V.  Woods,  8S  Ala.  630 ;  $.  c.  16 


Am.  St.  Bep.  81;  7  South.  Rep.  108; 

7  L.  R.  A.  605 ;  Clark  v.  Central  &c. 
Co.,  60  Fed.  Rep.  338 ;  «.  c.  15  L.  R.  A. 
683. 

*  Mack  V.  De  Bardelcben  Coal  dbc. 
Co.,  90  Ala.  396;  $.  e.  9  L.  R.  A.  650; 

8  Rail.  A  Corp.  L.  J.  894;  8  South. 
Rep.  150;  81  Am.  A  Eng.  Corp.  Cas. 
889. 

•  Com.  V.  Detwiller,  181  Pa.  St. 
614;  s.  c.  18  Atl.  Rep.  990. 
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§  8875.  DisqaalillcationB  of  the  Shareholder  Claiming  the 
Bight  to  Tote. — As  a  general  rule,  the  motive  goyeming  the 
shareholder  in  casting  his  vote  cannot  be  made  the  subject  of 
a  judicial  inquiry;  and  the  fact  that  a  stockholder  may  haye 
a  personal  interest  separate  from  the  others,  which  he  is 
endeayoring  to  subseryCi  does  not  depriye  him  of  his  right  to 
yote.^  Limitations  of  this  principle  exist  in  cases  where  one 
corporation  purchases  the  shares  of  another  for  the  purpose 
of  absorbing  and  wrecking  the  latter.*  Under  a  section  of 
the  National  Currency  Act,'  a  shareholder  who  is  in  default  to 
the  corporation  in  respect  of  his  share  subscription  is  not 
entitled  to  yote  at  a  corporate  election/  and  the  disability, 
being  in  the  nature  of  a  penalty,  has  been  restricted  to  that 
species  of  default,  and  has  been  held  not  to  extend  to  a 
default  in  respect  of  any  other  indebtedness  due  the  corpora- 
tion.* 

§  3876.  Bight  to  Vote  by  Proxy. — In  addition  to  what 
has  already  been  said  upon  this  subject,*  we  may  note  deci- 
sions to  the  effect  that  a  stockholder,  and  a  fortiori  a  director, 
cannot  yote  by  proxy,  in  the  absence  of  a  proyision  in  the 
charter  or  by-laws  justifying  that  course;^  that  if,  on  groundfl 
of  public  policy,  the  shareholder  granting  the  proxy  would  be 
enjoined  from  yoting,  his  proxy  will  be  so  enjoined;*  that 
while,  as  a  general  rule,  the  grounds  upon  which  a  shareholder 


^  Bjomgaard  v,  Goodhne  County 
Bank,  49  Minn.  483;  «.c.  52  N.  W. 
Bep.  48. 

'  See,  for  instance,  Memphis  &c. 
R.  Co.  V.  Woods,  88  Ala.  630;  ••  c. 
16  Am.  St.  Bep.  81 ;  anU,  ^  8873.  It 
has  been  held  that  power  giyen  to  one 
of  three  exectUan  to  control  the  vot- 
ing of  corporate  stock  belonging  to 
the  estate  cannot  be  abridged  because 
he  has  used  such  power  for  his  own 
interest,  where  his  conduct  is  not 
iuch  as  will  warrant  his  dismissal 
from  the  trust.  Be  Lafferty's  Estate, 
2  Pa.  Dist.  Bep.  215. 
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•  Bev.  Stat.  U.  S., «  5144.  Th« 
language  is,  that  "no  shareholder 
whose  liabaity  is  past  due  and  Tin- 
paid  shall  be  allowed  to  yote." 

*  United  States  v.  Barry,  36  Fed. 
Bep.  246. 

*  Ibid. 

•  AnU,  §  736,  et  seq. 

*  Perry  «.  Tuscaloosa  Cotta»"^ 
Oil-Mill  Co.,  83  Ala.  364,  371 ;  «•  «• ' 
South.  Bep.  217. 

•  Clarke  v.  Central  B.  Ac?-  ^" 
50  Fed.  Bep.  888;  s.  c.  15  L.  »•  ^* 
688. 
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proposes  to  exercise  his  right  of  voting  cannot  be  made  the 
subject  of  judicial  inquiry/  yet  where  a  proxy  has  been 
granted,  irrevocable  for  five  years,  to  vote  at  all  stockholders' 
meetings  upon  the  shares  of  certain  members,  in  considera- 
tion of  an  agreement  to  continue  one  of  them  as  manager  at 
a  stated  salary,  those  who  have  given  the  proxy  will  be  enti- 
tled to  relief  by  injunction  against  voting  in  respect  of  it, 
notwithstanding  their  position  in  pari  delicto.* 

S  3877*  No  Superintendence  of  Such  BlectlonB  in  X^quity. 

The  prevailing  view  is,  that  courts  of  equity  have  no  juris- 
diction to  superintend  corporate  elections  by  turning  out  an 
usurping  board  and  installing  the  rightful  incumbents, — 
though,  on  principle,  having  regard  to  the  ample  jurisdiction 
of  such  courts  over  matters  of  fraud,  fraudulent  conspiracy,  and 
trust,  it  is  not  perceived  why  their  jurisdiction  does  not  con- 
tain within  its  principles  the  amplest  means  of  relief  in  such 
cases.  The  general  ground  on  which  the  jurisdiction  of  equity 
is  denied  is,  that  courts  of  law  exercise  an  ample  and  effective 
jurisdiction  over  the  subject  by  quo  warranto^  and  that  the 
party  complaining  has  an  adequate  remedy  at  law.*  Under 
ordinary  circumstances  such  a  right  cannot  be  tried  in  a  court 


*  AnU,  i  3S70. 

'  Gone  V.  Rassell,  4S  N.  J.  £q. 
»8;  «.  c.  9  Rail.  &  Corp.  L.  J. 518;  21 
Atl.  Rep.  S47.  English  decisions  on 
this  subject  have  little  value  in  this 
country,  since  they  turn  upon  pro- 
Tisions  in  articles  of  association  un- 
to which  the  voting  is  by  a  show  of 
^nds,  unless  a  poU  is  demanded 
(I^*  V.  Goyemment  Stock  Invest. 
Oo.,  8  Q.  B.  Div.  442) ;  in  which  lat- 
ter case  the  vote  is  sometimes  to  be 
counted  according  to  the  number  of 
POiBons  holding  proxies,  and  not  ac- 
cording to  the  number  of  shares  held. 
^  Bidwell  [1893],  1  Oh.  603.  Com- 
pare Re  Caloric  Engine  <&c.  Co.,  52 
L-  T.  (N.  s.)  846;  Re  Horbury  Ac. 
Co.,  11  Oh.  Div.  109.    Election  set 


aside  because  date  of  election  left 
blank  in  proxy.  Re  Townshend,  18 
N.  T.  Supp.  905.  What  agreement 
vesting  voting  power  in  committee  to 
settle  differences,  etc.,  not  against 
public  policy :  State  v.  Ohio  <&  M.  R. 
Co.,  6  Ohio  0.  0.  414.  InvaUdity  of 
a  revocable  proxy  under  N.  Y.  Laws 
1892,  ch.  564,  against  stockholders 
seUtng  their  votes:  Re  Germicide 
Co.'s  Directors*  Election,  48  N.  Y. 
St.  Rep.  294;  20  N.  Y.  Supp.  495. 

•  Owen  V.  Whitaker,  20  N.  J.  Eq. 
122.  That  there  is  a  remedy  by  quo 
warranto,  see  People  v.  Peck,  11  Wend. 
604 ;  «.  c.  27  Am.  Dec.  104 ;  ante,  i  766 ; 
Mozley  v.  Alston,  1  Phil.  Oh.  790, 801, 
per  Ld.  Lyndhurst. 
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of  equity;  though,  we  shall  hereafter  see/  there  may  be  cases 
where  a  court  of  equity  would  interfere,  but  only  upon  the 
ground    that,  for  some  reason,  the  legal  remedy  had  become 
plainly  inadequate,  —  as  where.it  would  be  necessary  to  com- 
pel a  discovery  by  the  defendant  of  certain  records.*    Thus, 
Lord  Lyndhurst  held  that  the  Court  of  Chancery  would  not 
entertain  a  bill  by  shareholders  of  an  incorporated  company 
which  sought  merely  to  restrain  the  directors  de  facto  from 
acting  as  such,  on  the  sole  ground  of  an  alleged  invalidity  of 
their  title  to  their  offices,  no  authority  having  been  produced 
for  such  a  course,  and  the  whole  question  being  a  question  of 
law.*    In  like  manner,  it  was  held  by  Sir  William  Graut, 
M.  R.,  that  the  Court  of  Chancery  **  has  no  jurisdiction  with 
regard  either  to  the  election  or  the  amotion  of  corporators  of 
any   description.''     '^  Eleemosynary  corporations,"  said  he, 
**  are  the  subject  of  visitorial  jurisdiction;  and  where, for  want 
of  an  heir  of  the  founder,  the  crown  becomes  the  visitor,  it  is 
by  petition  to  the  Great  Seal,  and  not  by  bill  of  information, 
that  the  removal  of  a  governor  from  the  corporate  character, 
which  he  de  facto  holds,  is  to  be  sought."*    Thus,  in  a  case 
where  the  election  of  the  governors  of  a  charity  was  had  under 
such  circumstances  that  it  was  proper  that  they  should  be 
removed,  Lord  Eldon  declined  to  proceed  to  their  removal 
until  a  petition  was  presented  to  him  in  his  visitorial  capacity. 
He  disclaimed  authority  to  do  it  in  a  proceeding  by  informa- 
tion by  the  Attorney-General.*    For  the  same  reason  Chancel- 
lor Kent  refused  to  grant  a  preliminary  injunction  restraining 
certain  persons,  alleged  to  be  acting  as  directors  by  virtue  of 
an  election  colorable  in  point  of  law,  though  fraudulent  in 
point  of  fact,  where  the  bill  did  not  show  any  danger  of  irrep- 
arable loss  to  the   corporation.     However,  he  seems  not  to 
have  doubted  the  jurisdiction  of  a  court  of  equity  to  entertain 
the  inquiry  whether  the  directors  were  lawfuUy  exercising 

^  Next  section.  *  Attorney-General  ••  daiendmii 

*  Hartt  v.  Harvey,  S2  Barb.  55 ;  ••  c     17  Yes.  491,  498. 

10  Abb.  Pr.  (M.  B.)  (N.  Y.)  321.  *  Attorney-General   «.   Dixie,  18 

*  Mozley  v.  AUton,  1  Phil.  Oh.  790,      Vet.  519. 
801. 
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their  functions.^  In  New  York,  where  the  Legislature  has 
provided  a  eummary  remedy  by  an  application  to  the  Su- 
preme Court  to  set  aside  an  election  of  corporate  directors  if 
it  be  illegal,'  the  latter  doctrine  was  that  a  court  of  chancery 
would  not  take  jurisdiction  for  that  purpose;  nor  would  such 
a  court  interfere  to  restrain  by  injunction  the  newly  elected 
trustees  of  a  corporation  on  the  ground  that  they  are  usurp- 
ing the  powers  of  trustees,  unless  there  be  an  allegation  that 
tbey  are  insolvent  and  are  irresponsible/  So,  in  Pennsyl- 
vania, an  injunction  will  not  be  continued  against  a  corpora- 
tion merely  because  a  dispute  has  arisen  as  to  the  election  of 
directors  who  have  not  yet  even  taken  their  seats.^ 

§  3878.  Bat  Equity  Possesses  an  Imperfect  Jurisdiction. — 

But  equity  possesses  an  imperfect  and  qualified  jurisdiction 
in  such  cases,  which  modern  holdings  show  a  distinct  ten- 
dency to  enlarge.  Thus,  as  suggested  in  the  previous  sec- 
tion, in  the  case  of  incorporated  charities^  equity  exercises  a 
control  by  derivation  from  the  visitorial  power  of  the  crown, 
which  control  is  often  ascribed  to  the  general  jurisdiction 
which  equity  has  over  the  subject  of  trusts.  In  the  exercise 
of  this  jurisdiction,  in  a  controversy  between  two  sets  of  per- 
sons claiming  to  be  trustees  of  a  religious  corporation,  the 
court  of  chancery  in  New  York  had  authority  to  appoint  one 
set  as  trustees,  and  vest  them  with  the  trust  property,  and 
their  acts,  while  such  trustees,  in  relation  to  third  parties, 
could  be  sustained  on  the  ground  that  they  were  trustees  de 
facto}  In  the  case  of  schisms  in  religious  bodies,  courts  of  equity, 
in  virtue  of  their  jurisdiction  over  trusts,  constantly  exercise 


*  Ogdent.  Kip,  6  Johns,  Oh.  (N.Y.) 
160. 

"  1  R.  S.  N.  Y.  SOS,  §  6. 

*  Mickles  v.  Rochester  City  Bank, 
11  Paige  (N.  Y.),  118;  «.  c.  42  Am. 
Dec.  103.  See  further,  as  to  the  juris- 
diction in  New  York,  Mickles  v. 
Rochester  City  Bank,  11  Paige  (N.  Y.), 
118;  «.  c.  42  Am.  Dec.  103;  Hartt  v. 


Harvey,  32  Barb.  (N.  Y.)  55,  64;  «.  c. 
10  Abb.  Pr.  (N.  Y.)  330;  «.  c.  19  How. 
Pr.  (N.  Y.)  246,  255 ;  North  Baptist 
Church  V.  Parker,  36  Barb.  (N.  Y.) 
176;  People  v.  Albany  &c.  R.  Co.,  57 
N.  Y.  161, 172. 

*  Paynter v.  Clegg,  9 Phil.  (Pa.)  480. 

•  Lovett    V.    German    Reformed 
Church,  12  Barb.  (N.  Y.)  67. 
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the  power  of  vesting  the  temporalities  in  that  party  which 
adheres  to  the  purposes  of  the  original  trust,  —  that  is,  to  the 
faith,  doctrine,  and  discipline  of  the  original  organization. 
And  in  the  case  of  a  joint'Stoek  corporation  in  New  York,  relax- 
ing earlier  conceptions,  it  has  been  held  that,  although  an 
injunction  by  which  inspectors  of  election  in  a  corporation 
are  commanded  to  desist  and  refrain  from  holding  any  elec- 
tion of  directors,  or  from  receiving  and  counting  and  canvass- 
ing any  votes,  is  improvident,  —  yet  an  injunction  requiring 
such  inspectors,  their  successors,  etc.,  to  desist  from  holding 
any  election,  while  the  plaintiffs  and  other  owners  of  certain 
stock  shall  be  forbidden  to  vote  upon  the  same,  is  valid;  and 
it  is  the  duty  of  the  inspectors  to  obey  it.*    Again,  in  New 
Jersey,  departing  somewhat  from  an   earlier  holding,*  the 
power  of  a  court  of  equity  to  review  an  election  of  directors 
which  has  been  fravdulently  conducted^  has  been  asserted;  and 
in  the  particular  case  such  an  election  was  reviewed  and 
adjudged  fraudulent  and  void,  on  the  ground  of  insufl5ciency 
of  notice,  and  falsity  of  the  list  exhibited  and  acted  upon  as 
the  list  of  stockholders  entitled  to  vote.'     And  it  has  some- 
what recently  been   laid  down  in  Alabama  that  where  the 
question  of  the  legality  of  a  corporate   board  of  directors 
arises  incidentally  in  a  suit  to  enjoin  their  unauthorized  acts, 
a  court  of  equity  will  not  refuse  to  pass  on  it,  —  as  where  a 
bill  is  brought  to  enjoin  an  unlawful  consolidation.*    Under 


*  People  V,  Albany  Ac.  R.  Co.,  65 
Barb.  (N.  Y.)  344;  a.  c.  7  Abb.  Pr. 
(N.  B.)  (N.  Y.)  265;  38  How.  Pr. 
(N.  Y.)  228. 

«  Owen  v.  Whitaker,  20  N.  J.  Eq. 
122. 

*  Johnston  v.  Jones,  23  N.  J.  Eq. 
216. 

*  Nathan  v.  Tompkins,  82  Ala.  437 ; 
a.  c.  19  Am.  &  Eng.  Corp.  Oas.  336; 
2  South.  Rep.  747 ;  2  Rail.  &  Corp. 
Ir,  J.  315.  In  this  case  it  was  held 
that,  under  the  Alabama  Code,  §§  1917, 
1928,  the  directors  of  a  street  rail- 
way company  must  be  elected  an- 
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nually,  and  hold  office  until  the 
qualification  of  their  successoFB.  A 
majority  cannot  change  the  term  of 
office  by  changing  merely  the  time 
for  an  annual  meeting  of  stockholders. 
If  a  transfer  of  the  stock  of  a  majors 
ity  of  the  directors  constitutes  good 
cause  for  their  removal  from  office,  it 
does  not  constitute  cause  for  the  elec- 
tion of  a  new  board ;  and  equity  will 
interfere  by  injunction  to  restrain 
such  new  board  from  interference 
with    the    corporate    management. 

im. 
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the  statute  of  Pennsylyania  conferring  chancery  jurisdiction 
upon  the  supreme  court  and  courts  of  common  pleas/  it  is 
held  that  those  courts  have  the  jurisdiction  and  powers  of  a 
court  of  chancery  so  far  as  relates  to  the  supervision  and 
control  of  all  corporations,  other  than  those  of  a  municipal 
character;  that  this  confers  upon  such  courts  all  the  powers 
and  jurisdiction  of  a  court  of  chancery  over  such  corporations, 
to  be  exercised  in  the  ordinary  mode  in  which  a  court  of  chan- 
cery acts;  that  this  power  includes  the  power  of  supervising 
and  controlling  the  election  of  directors,  whenever  it  is  made 
to  appear  that,  by  means  of  fraud,  violence,  or  other  unlawful 
conduct  on  the  part  of  a  portion  of  the  corporators,  a  fair  and 
honest  election  cannot  be  held;  and  that,  under  the  equity 
rules,  such  a  court  may  appoint  a  Toaster  to  preside  over  and 
supervise  such  election} 

§  8879.  Jurisdiction  by  qao  Warranto.  —  The  ancient 
jurisdiction  at  law,  exercised  by  the  writ  of  quo  warranto^  or 
in  modern  times  by  an  information  in  the  nature  of  the  writ 
of  quo  warranto^  rests  upon  the  right  of  the  sovereign,  that  is 
to  say,  the  State,  to  know  by  what  authority  the  body  of  men, 
professing  to  exercise  certain  powers  not  possessed  by  all 
citizens  as  of  common  right,  do  exercise  those  powers. 
While  this  remedy  is  more  commonly  used  to  try  the  right  of 
the  body  of  men  to  exercise  corporate  franchises,  that  is,  to 
determine  the  right  of  a  pretended  corporation  to  exist  at  all, 
yet  it  is  equally  used,  as  already  seen,'  to  try  the  title  of  cor- 
porate officers  to  their  offices.  In  the  former  case  it  is 
regarded  as  a  proceeding  by  the  State;  in  the  latter  as  a  con- 
test by  private  individuals;*  and  in  either  case,  it  may  confi- 
dently be  assumed,  the  court  will  decide  every  question  of 


^  Penn.  Act,  Jtme  16, 1836,  4  IS.  of  Common  Pleas  of  Philadelphia,  to 

*  Tonis  V.  Hestonville  Ac  B.  Co.,  preside  at  and  supervise  the  proceed- 

149  Pa.  St.  70;  «.  c.  15  L.  B.  A.  665;  ings  of  a  meeting  of  the  Philadelphia 

24  Atl.  Bep.   88   (affirming   1   Pa.  and  Beading  Bailroad  Company. 

IHat.  Bep.  135,  207).     In  Gowen's         •  AvJU,  §  766. 

Appeal,  10  Week.  Not.  Cas.  (Pa.)  85,         «  AnJU.  k  767;  pott,  eh.  157. 

^  master  was  appointed  by  the  Court 
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law  inyolved  in  the  final  result,  inclading  constitutional  ques- 
tions,^ though  a  different  rule  prevails  in  some  States.' 

§  3880.  Reviewing  Sacb  Elections  under  Kew  Tork  Stat- 
ute* —  A  summary  proceeding  has  long  existed  in  New  York  for 
reviewing  upon  motion  in  the  Supreme  Court  all  elections  in  private 
corporations.*  This  statute  has  been  held  not  unconstitulional  as 
involving  a  deprivation  of  the  right  of  trial  by  jury,*  Notice  of 
such  a  motion  to  the  person  who  claims  to  have  been  elected,  and 
to  the  corporation,  is  sufficient.  It  is  not  necessary  that  all  the 
stockholders  should  have  notice.*  Nor  need  it  be  served  on  the 
president,  nor  on  the  directors  whose  election  is  not  questioned, 
nor  on  the  persons  whose  right  to  vote  is  denied.*  As  in  ordinary 
proceedings,  counsel  on  both  sides,  who  appear  on  such  motion,  will 
be  deemed,  prima  facie^  to  be  authorized  to  appear.  But  any  per* 
son>  named  as  a  relator,  may  move  to  have  his  name  struck  from 
the  proceeding,  if  he  did  not  authorize  the  application.' 

§  3881.  Under  California  Statute. — Under  a  similar  stat- 
ute of  California,  authorizing  an  inquiry  by  the  district  court 
on  the  application  of  any  person  or  body  corporate  "  aggrieved 
by  any  election  held  by  any  corporate  body,"  etc.,'  the  word 
"  election"  does  not  include  a  mere  appointment  by  the  direct- 
ors to  fill  a  vacancy;  and  one  displaced  by  such  an  appoint- 
ment is  not  "  aggrieved  by  any  election  by  a  corporate  body," 
within  the  meaning  of  the  statute,  so  as  to  confer  upon  the 
court  jurisdiction  to  make  the  inquiry.' 


1  Tagffart  v.  Perkins,  73  Mich.  SOS; 
4.  e.  41 N.  W.  Rep.  426 ;  People  v.  May- 
nard,  15  Mich.  463 ;  Attorney-General 
tr.  Amos,  60  Mich.  372 ;  «.  e.  27  N.  W. 
Rep.  571;  People  v.  Jackson  dec.  R. 
Co.,  9  Mich.  285;  People  v.  Holihan, 
29  Mich.  116. 

*  See,  for  instance,  People  v,  Whit- 
comb,  55  ni.  172. 

*  Rev.  Stot.  N.  T.,  tit.  4,  ch.  18, 

«  Re  Newcomb,  42  N.  Y.  St.  442; 
i.  c.  18  N.  Y.  Supp.  16. 

*  Schoharie  VaUey  R.  Oo.'s  case, 
12  Abb.  Pr.  (n.  b.)  (N.  Y.)  394. 
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'  Ex  parte  Hokzies,  50ow.  (K.  7.) 
426. 

^  IhidL  Corporation  most  hate 
notice  where  the  application  is  for  a 
new  election  under  New  York  Laws 
1890,  ch.  563,  §  15.  People  «.  Simon- 
son,  18  N.  Y.  Supp.  37 ;  «.  c  27  Abb. 
N.  Cas.  422.  When  denial  of  order  for 
new  election  no  har  to  a  sutwequeDt 
application :  Re  Xownshend,  13  K.  7. 
Sapp.  905. 

•  Gal.  Civ.  Code,  i  315. 

*  Wickersham  v.  Brittan,  95  OiL 
84;  9.  c.  15L.R.  A.  106;  28PacBe|». 
792. 
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§  888&  Persons  Suinir  ^or  the  Office  must  Prove  Qvalifl- 
catlon. — If  a  rtatute,  by-law,  or  other  governing  instrument 
annexes  a  qualification  to  the  office,  the  person  suing  for  the 
possession  of  it  must  prove  that  he  possesses  that  qualifica- 
tion.^ 

S  3883.  Directors  Suing  at  Law  nmnt  Show  Title. — Where 
a  corporation  sues  in  its  corporate  name,  it  must  of  course 
allege  its  corporate  character;  but  formal  proof  of  this  is  gen- 
erally dispensed  with,  under  the  operation  of  a  principle  of 
estoppel  already  and  hereafter  considered.*  But  where  the 
directors  of  a  joint-stock  company  sue,  not  as  a  corporation, 
but  aa  directors,  they  stand  in  the  position  of  an  executorj 
who  must  not  only  dUege  his  represcTUative  character^  but  must 
also  prove  it  by  the  production  of  his  letters  testamentary. 
It  lies,  then,  upon  plaintiffs,  suing  as  directors,  to  show  that 
they  are  such  directors;  and,  if  one  who  was  also  a  director 
is  omitted,  to  show  that  his  character  of  director  has  legally 
determined.* 

S  8884.  ISvidence  to  Prove  Suck  Title:  Adopticm:  Recog- 
nition.— The  rule  is,  that  not  only  the  appointment  but  the 
authority  of  an  agent  of  a  corporation  may  be  implied  from 
the  adoption  or  recognition  of  his  acts  by  the  corporation.* 
This  rule  extends  beyond  the  case  of  mere  subordinate  agents; 
BO  that  if  a  corporation  elect  a  person  a  director ,  who  is  ineli- 
gible to  that  office,  and  permit  him  to  act  as  such,  the  corpora- 
tion will  be  bound  by  the  acts  which  he  performs,  within  the 
scope  of  the  authority  possessed  by  a  director.* 

§  3885.  Evidence  to  Prove  Acceptance  of  the  Office*  —  On 

the  other  hand,  where  it  is  sought  as  against  an  alleged  director, 

^  Tnfton  «.  NeviiUKMi,  2  Ld.  B&ym.  v.  Forsee,  57  Mo.  800,  396 ;  Sonthgata 

^354.  p.  Atlantic  Ac  B.  Go.,  ei  Mo.  80,  94 ; 

*  Ante,  §  518;  potty  ch.  184.  fxMt,  §  4881. 

*  Phelps  V.  Lyle,  2  Per.  &  D.  314 ;  *  Despatch  Line  v.  BeUazny  Man. 
I.  e.  10  Ad.  &  £1. 113;  8  Jut.  479.  Co.,  12  N.  H.  205;  «.  e.  37  Am.  Dec 

*  Ang.  A  Ames  Corp.,  i 284;  Kiley  203;  fxwt,  4  3893,  et  ley. 
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and  in  order  to  charge  him  with  acts  done  in  that  character, 
to  prove  his  acceptance  of  the  office,  an  analogy  is  found  in 
the  usual  mode  of  proving  corporate  existence/ — a  grant  of 
corporate  privileges  and  user  thereunder;  which  in  this  case 
would  require  proof,  by  the  corporate  records,  of  an  election 
as  director,  and  by  other  competent  evidence,  parol  or  other- 
wise, of  the  exercise  of  the  functions  of  the  office.  Thus,  it 
has  been  held  that  the  records  of  a  corporation,  showing  the 
election  at  an  annual  meeting  of  a  certain  person  as  director, 
and  his  presence,  and  making  motions  at  a  subsequent  meeting 
of  the  directors,  are  admissible  as  prima  facie  evidence,  though 
not  conclusive,  of  his  acceptance^  of  the  office,  in  an  action  of 
tort  brought  by  him  against  a  sheriff  for  levying  an  execution 
against  the  corporation  on  his  property  as  a  director.*  Such 
evidence  may,  no  doubt,  be  rebutted  by  showing  a  distinct 
declination  of  the  office  before  the  facts  which  gave  rise  to 
the  supposed  liability  took  place.* 

§  3886.  Beslsrnatlon   or   Abandonment   of    the   Office. — 

Closely  allied  to  this  is  the  question,  what  will  be  sufficient 
evidence  of  the  resignation  of  a  director  who  has  already 
accepted  the  office;  and  here  the  law  is,  that  no  writing  and 
no  precise  form  of  words  is  necessary,  but  that  an  effectual 
resignation  may  be  made  by  a^ts  and  declarations,  as  well  as 


*  Ante,  i  220]  post,  ch.  184,  art.  m. 

*  Blake  v.  Bayley,  16  Gray  (Mass.), 
681. 

*  This  may  be  iUostrated  by  a  case 
where  a  person,  on  being  invited  to 
become  a  director  in  a  banking  com- 
pany, consented,  provided  he  should 
be  satisfied  that  a  certain  proportion 
of  the  capital  had  been  subscribed, 
and  that  certain  persons,  named  in 
the  prospectus  as  directors,  would 
actually  become  such.  He  attended 
one  meeting  of  the  board,  and  joined 
in  signing  a  check  with  another  direc- 
tor; but,  on  receiving,  a  few  days 
afterwards,  a  letter  of  allotment  of 
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the  shares  necessary  to  qualify  him, 
at  once  returned  it,  declining  to  act  as 
director,  or  to  receive  the  shares,  for 
the  reason  that  he  was  not  satisfied 
upon  the  two  i)oint8  stipulated  b^ 
him.  The  secretary  wrote  back,  say- 
ing that  his  resignation  had  been 
accepted.  It  was  held  that  he  was 
not  liable  as  contributory.  Austin's 
case,  L.  B.  2  £q.  435.  As  to  what  is 
sufficient  diaserU  from  appointment  as 
a  director  or  committee-man,  to  ine- 
vent  one  from  being  liable  as  such,  — 
see  further,  Fulton  Bank  v.  New  York 
&c.  Can.  Oo.,  4  Paige  (N.  T.),  127. 
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by  the  most  formal  document.  It  may  be  made  orally  to  the 
president  of  the  corporation  when  the  declaration  ie  accom- 
panied by  the  act  of  selling  and  transferring  all  the  shares 
of  the  director.^  So,  where  a  director  executed  an  assignment 
of  all  his  shares  to  one  who  held  the  office  of  secretary  and 
treasurer  of  the  corporation,  and  at  the  same  time  declared  to 
him  that  he  severed  all  connection  with  the  company  and 
would  have  nothing  more  to  do  with  it,  but  omitted  to  request 
that  his  resignation  should  be  communicated  to  the  board  of 
directors, — this  was  held  an  effectual  resignation.' 

§  8887.  Abandonment  or  Forfeiture  by  Reason  of  Becom- 
ing  Disqualified. — Such  a  resignation  may  be  made  by  acts, 
as  well  as  by  words;  or,  more  properly  speaking,  it  may  take 
place  by  implication  of  law, — as  by  becoming  disqualified,  or 
by  accepting  another  incompatible  office,  and  the  like.  In 
such  cases  it  is,  perhaps,  more  correct  to  say  that  the  office 
has  been  abandoned  or  forfeited.  Thus,  where  church  mem- 
bership is  a  necessary  qualification  of  the  trustees,  who  are  to 
manage  the  affairs  of  a  religious  corporation,  a  trustee  who 
withdraws  himself  from  the  church,  and  joins  a  church  of 
another  denomination,  which  latter  church  prohibits  a  con- 
nection by  its  members  with  the  former,  will  be  considered 
as  having  abandoned  his  office  of  trustee,  and  as  having  no 
further  interest  in  the  property  of  the  church  he  has  left.' 
So,  it  seems  tliat  an  officer  of  a  corporation  will  forfeit  his 
office  at  common  law,  by  the  act  of  accepting  an  office  which 
is  incompatible  with  the  former,. — as  where  the  office  to  which 
the  person  is  advanced  is  of  such  a  nature  as  to  make  him 
judge  over  his  conduct  in  the  office  from  which  he  has  been 
advanced.  Thus,  where  a  town  clerk  had  been  elected  one  of 
the  jurats  and  mayor  of  the  town,  and  was  for  that  cause 

^  Brigga  ^  8paaldiiig»  141  U.  8.  Supp.    288).     Olrcumstances   under 

^32.  which  parUcipaHng  in  a  new  eUcHon 

'  Ohemical  Nat.  Bank  «.  Golwell,  by  ft  director  does  not  amount  to  ft 

132  N.  T.  260;  <•  e,  80 -N.  £.  Bep.  resignation  of   his   office.    Berry  v. 

644;  48  N.  ,Y.  Bt.  Rep.  876  (reversing  Orose,  8  Sandf.  Oh.  (N.  Y.)  1. 
1.  e*  29  N.  Y.  fit.   Rep.  726;  9  N.  Y.  •  Bom  «.  Crockett,  14  La.  An.  823. 
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turned  out  of  office,  a  mandamus  to  restore  him  was  refused, 
because,  in  his  character  of  clerk,  he  was  a  servant  attending 
on  the  mayor  or  jurats  and  the  like  officers;  and  the  case  was 
likened  to  that  of  a  guardian  of  a  forest  who  is  made  a  jus- 
tice of  the  peace.     It  was  said  to  be  a  surrender  of  his  former 
office,  because  he  could  not  judge  of  his  own  forfeiture,  nor 
punish  his  own  laches.^    But  the  individual  bankruptcy  of  a 
person  who  is  a  stockholder  in,  and  a  director  and  officer  of, 
a  corporation  which  is  not  in  bankruptcy,  does  not  incapaci- 
tate him  from  exercising  his  functions  as  such  officer,  nor 
render  inoperative  and  void,  as  to  third  parties,  the  acts  and 
conveyances  done  and  executed  through  him  as  its  represen- 
tative.*   Therefore,  it  has  been  held  that  a  director  in  a  joint- 
stock  company, who  has  become  bankrupt,  must  nevertheless 
be  joined  as  plaintiff  in  an  action  of  assumpsit  by  the  directors, 
even  although  he  has  ceased  to  act,  unless  it  be  shown  that  he 
had  vacated  his  office;  since  a  director,  by  becoming  bank- 
rupt and  ceasing  to  act,  does  not  cease  to  be  a  director,  unless 
in  pursuance  of  the  provisions  of  the  governing  instrument* 
Where  the  statute  or  other  governing  instrument  provides 
that,  in  order  to  be  qualified  for  the  office  of  director,  a  per- 
son must  be  the  holder  of  a  stated  number  of  shares,  it  seems 
to  be  a  reasonable  conclusion  that  whenever  a  director  makes 
an  out-and-out  transfer  to  another  of  all  his  shares  in  the  cor- 
poration, and  the  transfer  is  eflTectuated  by  being  noted  on 
the  books  of  the  corporation,  or  if  there  are  no  books,  by 
being  notified  to  the  corporation, — he  thereby,  ipso  facto, 
ceases  to  be  a  director  and  incurs  no  further  liability  as  such.* 


*  Rex  V.  Sandwich,  2  Keb.  92. 

'  Atlas  Bank  v»  Gardner  Ck>.,  S 
Bias.  (U.  S.)  637. 

*  Phelps  V.  Lyle,  2  Per.  &  D.  814 ; 
».  c.  10  Ad.  A  El.  113 ;  8  Jur.  479. 

*  Chemical  Nat.  Bank  v.  Oolwell, 
182  N.  T.  250;  #.  c.  80  N.  E.  Rep.  644 
(Bradley,  J.,  dissenting).    Bat  com- 
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pare  Nathan  v.  Tompkins,  82  Ala. 
487;  #.  e.  2  South.  Rep.  747.  That 
disqualification  is  no  ground  upon 
which  a  corporate  officer  can  refuse 
to  deliver  the  books  and  papers  of  the 
office  to  his  sucoessorr  see  Orawford  v. 
Powell,  2  Ld.  Raym.  1013, 1016;  i.  c 
1  W.  Black.  229. 
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CHAPTER  LXXIV. 


DIRECTORS  AND  OFFICERS  DE  FACTO. 


3893.  Greneral  statement  of  doctrine. 

3894.  Who  are  directors  de  facto. 
3896.  Persons   ineligible   to   the  of- 


3806.  Who  axe  not  directors  de 
/aoto. 

8897.  ^tle  to  offioe  cannot  be  im- 
peached collaterally* 


SscnoN 

3898.  What  if    two    boards   are  in 

existence  and  acting. 

3899.  Acts  of  directors  de  facto  bind 

the  stockholders. 

3900.  Cases   showing  the  extent  of 

protection  under  the  rule. 
8901.  Personal   liability  of   de  facto 
directbrs. 


§  8^98.  General  Statement  of  I>oetrine. — The  acts  of  those 
who  publicly  exercise  the  functions  of  directors  and  other  offi- 
cers ^  of  private  corporations  are  upheld  on  the  same  principle 
which  upholds  the  acts  of  dt  facto  public  officers  and  de  facto 
corporations.^  As  a  general  rule,  they  are  deemed  valid  in 
respect  of  third  {>er8ons/  in  respect  of  the  corporation/  in 
respect  of  its  shareholders,*  and  in  respect  of  the  directors 
themselves.*  The  reasons  which  uphold  the  validity  of  their 
acts  are  twofold:  1.  The  injustice  of  requiring  those  who  are 
obliged  to  deal  with  corporations  to  investigate  and  decide  at 
their  peril  whether  those  who  are  in  the  actual  exercise  of  the 
functions  of  corporate  offices  are  rightfully  there;  2.  The 
inconvenience  of  litigating  the  title  to  such  offices  in  collateral 


^  E,  g,,  general  manager:  Hamm 
«.  Drew,  83  Tex.  77 ;  ».  c.  18  S.  W. 
Rep.  4S4. 

'  ArUe^  i  495,  et  %eq. 

*  It  is  perhaps  better  to  say  tbat 
tl&eir  acts  are  binding  on  the  oorpora- 
UoQ  to  the  extent  of  the  rights  of  third 
ppTsons.  Hall  «.  Carey,  6  Ga.  239; 
po8t,  §  3900. 


*  Oahill  V.  Kalamazoo  Mut.  Ins. 
Oo.,  2  Dougl.  (Mich.)  124;  «.  e.  43  Am. 
Dec  467;  Despatch  Line  v.  Bellamy 
Man.  Co.,  12  N.  H.  205;  #.  e.  87  Am. 
Dec.  208;  Burr  v.  M'Donald,  8  Gratt 
(Va.)  215. 

*  Rockvilie  dec.  Tamp.  Road  •• 
Van  Ness,  2  Cranch  0.  C.  (U.  8.)  440« 

*  Compare  poet^  ^  3901. 
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proceedings.^    Although  this  title  is  devoted  specially  to  the 
suhject  of  director 8,  yet  the  principle  under  discussion  applies 
equally  to  other  corporate  officers,  such  as  the  preHderU  *  and 
the  treasurer}    The  rule  is  analogous  to  that  which  relates  to 
the  validity  of  the  acts  of  public  officers  and  of  officers  of 
municipal  corporations.     Thus,  a  person  who  comes  into  the 
office  of  a  municipal  corporation  under  color  of  an  election  is 
admitted  to  be  an  officer  de  facto,  and  his  acts  are  valid  so  far 
as  third  persons  are  concerned;  and  the  regularity  of  his  elec- 
tion cannot  be  inquired  into  except  in  some  direct  proceeding 
in  which  he  is  a  party.*     Indeed,  the  principle  very  much 
resembles  the  rule  of  evidence  which  obtains  in  proving  agefncy^ 
under  which  such  a  relation  may  be  shown,  by  evidence  that 
the  alleged  agent  held  himself  out  as  such,  with  the  knowledge 
and  consent  of  the  person  sought  to  be  charged  as  his  prin- 
cipal.*    Thus,  although  the  person  may  be  disqualified  for  the 
office,*  yet  by  electing  him  as  a  director  and  permitting  him 
to  act  as  such,  the  corporation  holds  him  out  to  the  world  as 
a  director, — as  one  of  its  agents  having  all  the  powers  of  an 
agent  of  that  description  and  to  be  trusted  as  such.     It  is  onlj 
necessary,  under  such  circumstances,  for  those  who  deal  with 
the  corporation  through  him,  to  inquire  what  powers  directors 
of  the  corporation  have,  and  what  acts  the  corporation  has 
authorized  them  to  do.     They  are  not  required  to  investigate 
the  qualifications  which  the  corporation   has  prescribed  to 
itself  as  the  condition  upon  which  any  one  should  be  elected 
a  director  or  permitted  to  act  as  such.     The  corporation,  and 
not  the  general  public,  have  the  means  of  knowing  whether  a 
director,  whom  they  have  elected  as  such,  is  qualified  to  act 
as  a  director  according  to  their  by-laws.     If  he  is  not  qualified 

*  There  is  a  valuable  note  on  the  (N.  Y.)  23,  26;  a.  c.  16  Am.  Dec.  429; 
subject  of  de  facto  officers  of  private  All  Saints  Church  v,  Lovett,  1  HiU 
corporations  in  19  Am.  <&  Eng.  Corp.      (N.  Y.),  191. 

Cas.  160.  *  Tucker  v.  Aiken,  7  N.  H.  118, 1S5. 

"  Oahill  «.  Kalamazoo  Mut.  Ins.  »  Post,  §   4881 ;  Davis  v.  Lane,  !(► 

Oo.,2Dougl.  (Mich.)  124;  «.c.48  Am.  N.  H.  166;  Beard  v.  Kirk,  11  N.  H. 

Dec.  457.  897. 

•  Vernon  Society  v.  Hills,  6  Cow.  •  Post,  §  3895. 
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at  the  time  of  his  electioQi  it  is  within  their  power  to  require 
him  either  to  possess  himself  of  the  requisite  qualifications, 
or  else  to  proceed  to  another  election.  If,  instead  of  doing 
thia,  they  leave  his  election  as  a  director  upon  record  as  though 
he  were  at  law  eligible,  and  thus  hold  him  out  and  permit  him 
to  hold  himself  out  as  a  director,  and  he  acts  as  such,  they  are 
bound  by  his  acts  as  fully  as  though  he  were  properly  quali- 
fied.* 

§  8894.  Who  are  Directors  de  Facto. — Persons  publicly 

exercising  the  functions  of  directors  of  private  corporations 

have  been  held  to  be  directors  within  the  foregoing  principle, 

where  they  were  elected  for  a  fixed  term  and  were  holding  ever 

after  its  expiration,'  and  it  should  be  added  that  such  directors 

%re  directors  de  jute;*  where  the  election  at  which  they  were 

chosen  was  held  outside  the  limits  of  the  8taU  by  which  the 

charter  was  granted;^  or  where  a  judicial  decision  had  been 

rendered  removing  them  from  their  offices,  but,  on  the  same 

day  and  before  the  judgment  had  been  filed  and  recorded, 

they  met  and  executed  a  note  for  the  company.*    And  where 

one  was  elected  to  be  an  officer  of  a  banking  corporation,  by 

the  body  in  which  the  right  to  elect  was  vested,  but  by  a  Uee 

number  than  the  charter  required,  it  was  held  that  he  was  an 

officer  de  facto,  and  that  his  acts  were  good,  at  least  as  respected 

third  persons.*    As  the  statue  of  such  officers  depends  upon  a 

fact  or  collection  of  facts  in  pais,  namely,  upon  the  fact  of 

their  acting  publicly  in  the  exercise  of  the  office,  and  upon 

the  presumption  of  rightfulness  of  tenure  which  springs  from 


*  Despatch  Line  v.  Bellamy  Man.  *  Thorington  v.  Gould,    59  Ala. 

Co.,  12  N.  H.  205;  #.  c.  37  Am.  Dec.  461. 
203.    That  the  provision  of  the  £ng-         •  AnU^  (§  702,  8851. 
lish  Companies   Act,  1862,  art.  58,  *  Ohio  Ac.   B.    Oo.   «.    McPher- 

table  A,  that  "at  the  first  ordinary  son,  35  Mo.  18;  #.  c.  86  Am.  Dec 

meeting  after  the  registration  of  the  128. 

comiMmy  the  whole  of  the  directors  *  Mining  Go.  «.  Anglo-Oalifomian 

shall  retire  from  office  does  not  apply  Bank,  104  U.  S.  102. 
to  d€  facto  directors,"  etc.,  see  Morley         *  Baird  «.  Bank  of  Washington,  11 

BiiildingGo.«.Barra8[1891],20h.386.  Serg.  dc  B.  (Pa.)  411. 
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such  fact/  it  follows  that  parol  evidence  is  admissible  to  show 
such  acting.' 

§  3895,  Persons  Ineligible  to  the  Office. — Although  a  per- 
son may  have  been  elected  a  director  of  a  corporation,who  was 
not  eligible  for  the  office  under  the  by-laws,  because,  not  a 
proprietor  or  shareholder,  yet,  if  he  be  permitted  to  act,  and 
be  held  out  to  the  public  as  a  duly  authorized  director,  the 
validity  of  his  acts  cannot  be  questioned  in  a  collateral  pro- 
ceeding/   The  rule  applies  with  increased  force  where  the 
corporation  itself,  in  some  collateral  proceeding  in  which  a 
third  person  is  interested,  attempts  to  impeach  the  acts  of  its 
own  director  on  the  ground  that  he  was  ineligible  for  the 
office;  for  a  director  is  but  an  agent  or  trustee  of  a  corporation, 
and  it  is  a  settled  rule  that  a  person  is  bound  by  the  acts  of 
another  whom  he  has  held  out  to  the  world  as  his  agent  for 
that  purpose/      It  also  applies  in  its  full  extent,  where  a 
creditor  of  a  corporation  is  contesting  a  mortgage  of  corpo- 
rate property  as  against  the  mortgagee.*     So  a  director  who 
eeaies  to  be  a  stockholder  during  the  term  for  which  he  was 
chosen,  but  continues  to  act  as  director,  no  judgment  of  ouster 
haying  been  pronounced  against  him,  is  a  director  de  facto, 
and  his  acts  are  valid  as  to  third  persons.*     So,  although  the 
president  and  managers  of  the  Pennsylvania  Goal  Company 
were,   at  the  time  of    the   making  of  an    agreement  with 
the  Hudson  and  Delaware  Canal  Company,  for  the  use  of  the 
canal  of  the  latter,  at  a  reduced  rate  of  tolls,  citizens  of  the 
State  of  New  York,  and  not  of  Pennsylvania,  and  therefore 
ineligible  as  officers,  yet  the  agreement  was  not,  for  that  rea- 
son, invalid,  as  against  the  canal  company,  who,  by  theagree- 

1  HaU  V.  Caxej,  5  Ga.  239.  «  Bavia  «.  Lane,  10   N.  H.  156; 

*  Oahill  V.  Kalamazoo  Mut.  Ins.  Beard  v.  Kirk,  11  N,  H.  S97;  pofi, 
Co.,  2  Dougl.   (Mich.)  124;  a.  c.  43     ^4881. 

Am.  Dec  457.  *  Despatch  line  v.  Bellamy  Man. 

*  Despatch  Line  v,  Bellamy  Man.  Go.,  12  N.  H.  205 ;  a.  c.  37  Am.  Dec  20L 
Go.,  12  N.  H.  206;  #.  c  37  Am.  Dec  *  »an  Jose  Savings  Bank  t.  Siena 
203.  Lumber  Go.^  63  GaL  179. 
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ment,  recognized  such  persons  as  oflBcers  de  facto}  A  recent 
decision  in  New  York  is  cited  to  the  proposition  that  a  person 
elected  director  of  a  corporation,  in  violation  of  a  statute 
declaring  him  ineligiblCi  cannot  be  a  director  de  facto^  but 
another  director  may  be  chosen  in  his  place.*  That  a  quali- 
fied person  may  be  chosen  director  in  the  place  of  one  who  is 
disqualified,  is  clear;  but  until  he  is  displaced  by  a  qualified 
person,  his  acta  in  respect  of  third  persons  will  certainly  be 
upheld,  on  the  principle  laid  down  by  Lord  Mansfield  that  the 
election  of  a  disqualified  person  is  not  wholly  voidi  but  is 
only  voidable.* 

§  3996,  Who  are  not  Directors  de  Facto.  —  There  is,  how- 
ever, a  limit  to  the  principle  which  upholds  the  acts  of  direct- 
ors and  other  corporate  officers  de  facto.  The  mere  fact  that 
a  number  of  gentlemen  claim  to  be  directors  of  a  corporation 
for  the  purposes  of  a  single  act  or  transaction,  does  not  val- 
idate their  act  on  this  principle;  otherwise  the  funds  of  no 
corporation  would  be  safe  from  spoliation  by  interlopers. 
Nor  will  such  an  act  become  the  act  of  de  facto  directors  from 
the  further  fact,  without  more,  that  such  persons  have  once 
heen  directors.  We  have  seen  that  the  office  of  a  director  may 
be  vacated  hj  resigruttion^  or  abandonment}  And  where  there 
has  been  an  abandonment  for  many  years,  by  the  last  board 
of  directors  of  a  corporation,  of  their  official  functions,  and 
they  thereafter  meet,  and  attempt  to  do  an  official  act,  it  will 
not  be  upheld  as  the  act  of  directors  de  facto.  This  statement 
may  be  illustrated  by  a  case  where  the  trustees  and  stock- 
holders of  a  corporation  sold  to  A.  the  entire  stock  of  the 
corporation,  and  delivered  to  A.  all  of  the  property  of  the 
corporation.  A.  remained  in  possession  of  the  property  for 
three  years,  openly  using  and  managing  it,  and  then  sold  out 
to  others.     The  trustees  closed  up  their  accounts  after  the 

*  Delaware  &c.  Canal  Co.  v.  Penn-  *  AnU^  k  SOS;  Orawlord  v.  PoweU, 
sylvania  Coal  Co.,  21  Pa.  St.  ISl.             2  lid.  Raym.  1013,  1016;  #.  c.  1  W. 

*  Be  Newcomb,  At  N.  Y.  St.  Rep.     Black.  229. 

442;  f.  e.  18  N.  Y.  Supp.  16.  «  AnU,  «  8S86. 

*  AnU,  k  8387. 
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sale,  and  did  no  farther  act  as  trustees  until,  three  years  after- 
wards,  the  majority  of  them  met  and  allowed  an  account,  and 
drew  a  check  in  B.'s  favor.  It  was  held  that  they  were  not 
then  trustees,  either  de  jure  or  de  facto,  and  that  the  corpora- 
tion could  not  be  held  liable  by  reason  of  the  check,  especially 
as  B.  was  not  misled.^ 

§  3997.  Title  to  Office  cannot  be  Impeached  Collaterally. 

We  have  seen  that  one  of  the  grounds  for  tjpholding  the  acts 
of  directors  and  other  corporate  officers  who  are  exercising 
the  functions  of  their  offices  in  fact,  though  not  rightfully,  is 
the  practical  inconvenience  injudicial  administration  of  liti- 
gating the  question  of  the  rightfulness  of  their  tenure  of  their 
offices  in  collateral  proceedings.  This  principle  has  been 
carried  very  far  by  some  courts,  and  restrained  by  others. 
Courts  have  often  held,  in  conformity  with  a  doctrine  already 
considered,*  that  the  title  of  directors  of  a  corporation,  who 
are  in  under  color  of  an  election,  cannot  be  inquired  into  io  a 
suit  in  equity  instituted  to  restrain  them  from  exercising  the 
functions  of  directors,  upon  the  ground  of  an  irregularity  in 
their  election.'  So,  it  has  been  held  that  the  right  of  de  facto 
directors  of  a  corporation  to  act  as  directors  cannot  be  ques- 
tioned collaterally,  in  an  action  to  try  the  title  of  their  appointee 
to  his  office^.  On  the  same  ground  upon  which  the  courts 
proceed  in  holding  that  a  person,  when  sued  by  a  corporation, 
cannot  set  up  that  the  corporation  has  been  dissolved  by  mis- 
user or  non-user  of  its  franchises,'  it  is  held  that,  in  such  an 
action,  the  defendant  cannot  set  up  that  the  trustees,  in  a  case 


*  Orr  Water  Ditch  Oo.  v.  Reno 
Water  Co.,  17  Nev.  106.  In  another 
case,  the  charter  of  a  bank  provided 
that  the  directors  should  remain  in 
office  nntH  their  successors  should  be 
elected.  An  election  for  bank  officers 
took  place  at  a  time  when  the  corpo- 
ration was  insolvent,  and  for  sixteen 
yean  no  corporate  acts  were  per- 
formed. It  was  held  that  the  direc- 
tors could  not  be  deemed  tc  have 
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continued  in  office,  thdr  n^ect  ta 
perform  any  duty  for  so  long  a  time 
being  equivalent  to  an  €Lband(mimeiU 
or  resignatum  of  the  office.  Bartholo- 
mew 17.  Bentley,  I  Ohio  St  87. 

'  ArUey  i  764.    Compare  i  826. 

•  Hughes  V.  Parker,  20  N.  H. 
58. 

«  People  V.  HillB,  1  Lans.  (N.  Y.) 
202. 

»  ArUe,  i  581. 
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where  the  corporation  consists  of  the  trustees,  were  not  regu- 
larly elected.    He  can  only  set  this  up  by  showing  that  pro- 
ceedings have  been  instituted  against  them  by  the  government 
and  carried  on  to  a  judgment  of  ouster.^    It  does  not  follow, 
from  the  foregoing,  that  the  question,  who  are  rightfully  the 
trustees  of  a  religiaua  corporation^  cannot  be  in  any  case  liti* 
gated  in  a  collateral  proceeding.    Where,  for  instance,  an 
action  of  forcible  entry  and  detainer  was  brought  by  trustees 
against  other  members  of  the  society  for  breaking  into  the 
church,  it  was  held  that  the  sole  question  was,  who  were  in 
fact  the  trustees;  since  if  the  defendants  were  the  trustees  and 
not  the  plaintiffs,  there  was  no  breaking.*    But,  contrary  to 
this,  it  has  been  held  that  a  board  of  directors,  de  facto,  in 
possession  of  the  franchises  of  the  corporation,  may  maintain 
an  action  against  persons  claiming  to  be  the  board,  for  any 
trespass  respecting  the  corporate  property, — the  reason  being 
that  the  acts  of  such  de  facto  officers  cannot  be  impeached 
collaterally,  but  only  by  quo  warranto.* 

I  S99S.  What  if  Two  Boards  are  in  Existence  and  Actinsr. 

Where  two  boards  of  directors  are  in  existence  at  the  same 
time,  each  claiming  to  be  the  rightful  board,  and  acting  or 
pretending  to  act  as  such,  it  is  difficult  to  extend  the  principle 
under  discussion  so  far  as  to  conclude  that  eitJter  or  both  of 
these  boards  may  be  regarded,  even  for  the  purpose  of  uphold- 
ing the  rights  of  third  persons,  as  directors  de  facto.  The 
very  circumstance  of  two  boards  being  in  existence  and  acting 
under  a  claim  of  right  gives  warning  to  the  public  that  the 
rightful  authority  of  each  is  challenged  by  the  other,  and  is 
hence  in  dispute  within  the  corporation;  and  this  should  seem 
to  require  the  public  to  choose  between  them  at  their  peril. 

^  Vernon  Society  v.  Hills,  6  Cow.  the  corporation,  against  one  claiming 

(K.  Y.)  23;  i.e.  16  Am.  Dec.  429.  the  office  of  secretary  and  treasurer, 

*  People    V.    Bunkle,    8    Johns,  under  statutes  of  New  Hamp8hire,to 

(N.  Y.)  464;  $.  e.  9  Johns.   (N.  Y.)  recover  the  records  of  the  coUege. 

H7.   The  celebrated  Dartmouth  Col-  '  Atlantic  Ac.  B.  Co.  v.  Johnston, 

kge  decision  began  in  an  action  of  70  N.  0.  S48.    Compare  Walker  «• 

trover  by  one  set  of  trustees,  suing  aa  Flemming,  70  N.  C.  483. 
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Somewhat  in  line  with  this  thought  is  a  decision  of  the 
Supreme  Court  of  Indiana  in  a  case  where  the  statute  govern- 
ing gravel-road*  corporations  authorized  the  loan  of  naonej  to 
such  a  corporation  by  an  officer  thereof,  and  the  giving  of  a 
promissory  note  therefor,  but  where  such  a  note  was  given  to 
its  preHdent  de  facto  only,  and  signed  by  him  and  by  others 
who  were  only  officers  de  facto,  holding  over  after  the  lawfal 
election  of  others, — the  court  holding  that  the  loan  was  un- 
authorized and  the  note  invalid.^  In  a  case  in  another  court 
the  action  of  a  board  of  directors  de  /octo, which  has  been  rat- 
ified by  the  subsequent  action  of  the  corporation,  was  held 
valid,  although,  after  their  election  but  before  the  action  was 
taken,  another  board  of  directors  had  been  chosen,  no  evi- 
dence being  offered  that  the  second  board  had  ever  accepted 
their  trust.* 

§  3899,  Acts  of  Directors  de  Facto  Bind  the  Stockholders. 

The  principle  under  discussion  extends  so  far  that  the  acts  of 
directors  de  facto  bind  the  stockholders,  not  only  in  favor  of 
third  persons,  but  also  in  favor  of  the  corporation.  Thus,  in 
a  case  affecting  the  rights  of  creditors  of  the  corporation,  it  bas 
been  held  by  a  respectable  court  that  an  assignment  for  cred- 
itors by  the  directors  of  a  corporation  is  binding  on  the  stoeh- 
holders,  although  made  without  their  previous  consent,  and 
cannot  be  set  aside  at  their  instance  in  a  collateral  proceed- 
ing, on  the  ground  that  some  of  the  directors  were  not  legally 
elected.'  So,  where  the  corporation  sues  its  stockholder  for 
an  assessment  on  his  shares,  it  is  not  only  not  incumbent  on 
the  plaintiff  to  prove  that  its  managers  were  elected  by  a 
majority  of  the  votes,*  but  it  is  no  defense  that  the  board  of 
directors  by  which  the  call  was  made  is  an  illegal  body, 
because  elected  at  a  meeting  convened  beyond  the  limits  of 

^  Lebanon  &c.  Gravel  Boad  Go.  «•  VTatch  Oo.,  (Pa.  0.  P.)  8  Laiic.  L. 

Adair,  85  Ind.  244.  Eev.  25.  ^ 

*  Penobscot  dc.  B.  €k>.  «.  Dunn,  *  Rockville  Ac.  Turnpike  Road  % 

89  Me.  587.  Van  Nea,  2  Granch  C.  0.  (V.  S.) 

'  Boardman  «•  Keystone  Standard  449. 

2828 


DIKS0TOR8  AND  oFFicsBa  DX  FACTO.     [3  Thomp.  Corp.  §  3901. 

the  State  creating  the  corporation.^  So,  in  an  action  for  calls 
in  an  English  court,  the  defendant  applied  to  set  aside  the 
proceedings  on  the  ground  that  the  action  bad  been  brought 
without  authoritji  as  the  company  had  ceased  to  exist.  The 
court  held  that,  as  the  cause  had  been  set  down  for  trial,  and 
the  defendant  had  known  the  facts  for  a  long  time,  the  appli- 
cation was  too  late;  and  that,  as  the  persons  authorizing  the 
action  had  for  some  time  acted  as  directors,  the  validity  of 
their  appointment  could  not  be  questioned  on  such  an  appli- 
cation.' 

§  3900»  Gases   Showing  tbe  'Extent  of  Protection  under 

the  Bole. — The  appointment  of  an  officer  of  the  corporation 
by  a  de  facto  board  of  directors  or  trustees^  has  the  same  effect 
in  law  aa  where  made  by  a  legal  board.'  For  reasous  equally 
strong,  a  contract  of  employment,  either  as  a  servant  or  as  an 
independent  contractor,  will  entitle  the  party  engaging  to 
perform  the  service,  to  the  agreed  compensation,  although  the 
contract  may  have  been  made  with  officers  of  the  corporation 
who  were  such  de  facto  only.* 

§  8801.  Personal  liiability  of  de  Facto  Directors.  —  Per- 
sons acting  as  directors  or  other  corporate  officers  without 
right,  are  subject  to  all  the  personal  liability  which  attaches 
to  the  rightful  incumbents  of  such  offices,  whether  by  the 
common,  the  equitable,  or  the  statute  law.*     Thus,  under  a 


*  Ohio  &c.  R.  Oo.  V.  Mcpherson, 
85  Mo.  13;  a.  c.  86  Am.  Dec.  128. 

'  Thames  Haven  Dock  &c.  Oo.  v. 
Hall,  3  £ng.  Railw.  Gas.  441. 

*  Ellis  V.  North  Oarolina  Inst,  for 
the  Deaf  and  Dumb,  68  N.  O.  423. 

^  Wilson  v.  Kings  County  Elevated 
B.  Co.,  114  N.  Y.  487 ;  a.  c.  21  N.  E. 
Rep.  1016;  24  N.  Y.  St.  Rep.  81;  6 
Ran.  h  Corp.  L.  J.  324 ;  40  Alb.  L.  J. 
846. 

^  Halstead  «.  Dodge,  61  N.  Y. 
finper.  169;  Newcomb  v.  Reed,  12 
Allen  (Mass.),  362 ;  Squires  v.  Brown, 


22  How.  Pr.  (N.  Y.)  35.  In  this  they 
are,  like  executora  de  aon  tort,  subject 
to  the  burdens  of  the  office,  but  with- 
out being  entitled  to  any  of  its  bene- 
fits, if  such  there  be.  The  reason  is 
that,  in  order  to  escape  personal 
responsibility  for  their  official  acts, 
they  will  not  be  permitted  to  set  up 
their  own  wrong  in  holding  an  office 
to  which  they  were  not  elected  or 
appointed,  or  to  which  they  were 
ineligible.  The  principle  may  be 
Illustrated  by  a  case  where  the  officers 
were  not  directors  of  the  corporation, 
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statute  of  New  York  relating  to  manufacturing  companies/ 
making  directors  personally  liable  for  debts  of  the  corpora- 
tion in  consequence  of  their  failure  to  file  a  certain  prescribed 
report,^  it  will  be  sufficient  that  he  was  a  trustee  de  facto  at  the 
time  the  debt  was  contracted.  If  he  was  a  trustee  de  jure  at 
the  time  when  the  reports  required  by  the  statute  should  have 
been  filed,  it  will  be  no  defense  that  his  term  of  office  as 
trustee  had  expired  at  the  time  the  debt  was  contracted,  it 
appearing  that  no  new  trustees  had  been  elected  and  that  he 
had  subsequently  acted  as  trustee.'  But  where  a  trustee  has 
sent  in  his  resignation,  and  thereafter  ceases  to  act  as  a  trustee, 
his  liability  ceases  from  that  time,  although  his  resignation 
may  not  have  been  accepted.^  Nor  will  one  who  acted  as 
president  of  a  corporation,  and  who  has  become  liable  under 
such  a  statute,  be  heard  to  urge  that  he  was  irregularly  elected 
to  the  office.* 


bnt  trastees  in  a  railway  mortgage,  in 
possession  and  operating  the  road. 
In  an  action  against  them  to  recover 
for  the  loss  of  freight,  it  was  held  suf- 
ficient to  show  that  they  acted  as  such 
trustees,  and  had  control  and  mani^e- 
ment  of  the  road;  it  was  not  neces- 
sary to  show  that  they  were  actually 
trastees.  Pearson  v,  Wheeler,  55 
N.  H.  41. 

1  Laws  N.  Y.  1848  and  1854,  §}  4, 12. 

'  Post,  i4221,et$eq, 

•  Deming  v.  Puleston,  56  N,  Y .  665 ; 
affirming  «.  c.  35  N.  Y.  Super.  S09; 
Reed  v.  Keese,  37  N.  Y.  Super.  269; 
i,  c.  affirmed,  60  N.  Y.  616;  Sanborn 
V.  Lefferts,  16  Abb.  Pr.  (N.  Y.)  42. 
This  case  overrules  in  effect  the  case 
of   Crawford   v.    Easterly,    4   Lans. 
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(K.  Y.)  513,  where  it  was  held  that 
the  trustee  who,  with  his  own  consent, 
had  been  elected  in  the  place  cl 
another  whose  office  had  not  been 
vacated,  and  who  served  as  such  trus- 
tee, was  not  chargeable  under  the 
statute,  because  he  was  not  a  trostee 
de  jure,  and  was  not  estopped  from 
setting  up  the  defense  that  he  wds 
not  a  trustee.  Talcott,  J.,  dissented, 
and  well  he  might,  for  there  was  no 
sense  whatever  in  the  conclusion  of 
the  majority. 

^  Chandler  v.  Hoag,  5  Thomp.  AO, 
(N.  Y.)  197;  #.  c.  2  Hun  (N.  Y.), 
613. 

^  Steam  Engine  Co.  v.  Habhtrd, 
101  U.S.  188.    Compare  Bartholomew 

V.  Bentley,  1  Ohio  St  37. 


QUOBUH  AMD  NUMBSR  THAT  CAN  ACT.      [S  TllOmp.  Corp.  §  3904. 


CHAPTER  LXXV. 


QUORUM  OF  DIREOTORS  AND  NUMBER  THAT  CAN  ACT. 


finnoK 

8904.  Preliminary. 
9905.  Directors  must  act  togetiier  as 
aboard. 

3906.  Individual   directors   have  no 

authority  as  such. 

3907.  But  may  be  agents  by  special 

appointment. 

3906.  Separate  assent  of  a  majority 
not  binding. 

3909.  Cannot  vote  at  board  meetings 
by  proxy. 

8910.  Where  the  act  is  private  all 
must  join :  where  it  is  public 
a  majority  may  act. 

3911.  Rule  as  to  public  acts  applica- 
ble to  private  corporations :  a 
majority  of  the  directors  rule. 

8912.  Distinction  between  a  select  and 
indefinite  body  in  respect  of 
a  quorum. 

3913.  Majority  of  all  the  directors  nec- 

essary to  a  quorum. 

3914.  But  a  majority  of  the  assembled 

quorum  may  act. 

3915.  Acts  at  board  meeting  without 

a  quorum  voidable. 

3916.  Must  be  a  quorum  of  each  inte- 

gral part. 

3917.  Ruleincaseof  unfilled  vacancies. 

3918.  In  the  case  of  a  special  committee 

a  majority  of  all  must  concur. 

3919.  Efiect  of  the  disqualification  of 

a  member  of  the  quorum. 
3980.  What  is  a  quorum  where  the 
directory  has  been  enlarged 
by  a  consolidation  with  an« 
other  corporation. 


Section 

3921.  By-law  fixing  quorum  at  less 
than  a  majority. 

8922.  Whether  ex  officio  trustees  not  a 

part  of  the  quorum, 

8923.  Number  that  may  act  in  minis- 

terial matters. 

8924.  Acts  of  directory  composed  of 

excessive  number. 

8925.  Directors  no  power  to  exclude 

some  of  their  board. 
8026.  Presumption  in  &vor  of  regular 
action. 

8927.  Extent  of  this  presumption. 

8928.  Ratification  of   acts  done   by 

less  than  the  requisite  num- 
ber. 

8929.  Power  of  a   quorum   to  con- 

tract with  their  own  mem- 
bers. 

8930.  Place  of  the  president  in  the 

quorum. 

8931.  When  take  the  sense  of  the 

stockholders. 

8932.  Majority  can  act  only  at  a  regu- 

lar meeting. 

8933.  Meet  outside  the  State. 

3934.  When  record  need  not  affirma- 
tively show  notice. 

8935.  Manner  of  assembling  the  meet- 

ing. 

8936.  When   notice  of   the  meeting 

must  be  given. 

3937.  Notice  of  adjourned  meetings 
must  be  given. 

8938.  These  principles  varied  by  cor- 
porate usage. 

2831 


8  Thomp.  Carp,  g  3905.]    pibsctobs. 

§  8904.  Preliminary.  —  The  subject  of  corporate  meetings 
has  been  considered  in  a  former  chapter/  and  many  of  the 
principles  there  laid  down  are  applicable  to  the  subject  of 
meetings  of  directors  and  acts  performed  by  them.  The  two 
chapters  should  be  read  together.  It  should  be  kept  in  mind 
that  the  statutes  in  many  of  the  States  prescribe  what  shall 
constitute  a  quorum  of  a  board  of  directors  of  a  corporation, 
—  making  it  generally  either  a  majority  of  the  directors,*  or  a 
majority  of  the  stock.* 

§  8905.  Directors  must  Act  Tosrether  as  a  Board. — We 

may  settle  down  with  confidence  upon  this  principle,  —  that 
in  all  matters  involving  the  exercise  of  what  might  be  termed 
a  legislative  or  judicial  discretion^  and  which  the  directors  can- 
not therefore  delegate  to  others,  as  elsewhere  shown/  they  can 
only  bind  the  corporation  by  acting  together  as  a  hoard}  A 
majority  of  them  cannot  undertake  to  act  in  their  individual 
names  for  the  board  itself,  and  no  act  can  be  done  affecting 
the  ownership  of  property,  except  by  a  resolution  of  the 
board  when  regularly  constituted  and  sitting  in  consultation.* 
It  has  been  held  that  a  deed  signed  by  every  member  of  a  board 
of  directors,  but  not  in  pursuance  of  any  resolutions  of  the 
signers  as  a  board,  will  not  pass  the  title  of  the  corporation/ 
Nor  can  an  act  invalid  as  against  the  corporation  be  ratified 
"by  individual  consent  of  a  majority  of  the  board."* 


^  AnU,  i  686,  et  8e<f.;  also,  i  700,  et 
$eq.  There  is  a  note  on  the  subject 
of  this  chapter,  coUecting  American 
decisions,  in  19  Am.  dc  Eng.  Corp.  Oaa. 
128. 

'  As  in  1  Gen.  Stat.  Kan.,  §  1174. 

*  As  in  Gen.  SUt.  Ool.  1883,  ch.  19, 

*  Post,  §  3944,  et  9eq. 

^  Postj  i  8950.  Compare  Tenney 
V.  East  Warren  Lumber  Co.,  43  N.  H. 
343. 

*  Ross  «.  Crockett,  14  La.  An.  828; 
Constant  v.  St.  Albans  Church,  4  Daly 
(N.  Y.),  305;   Cammeyer  v.  United 
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German  Lutheran  Churches,  2  Saudi. 
Ch.  (N.  Y.)  186,  230. 

*  Baldwin  «.  Canfield,  26  Minn.  48. 
A  deed  signed  by  the  holder  ol  all  the 
stock  of  a  corporation  with  intent  to 
pass  the  corporate  title  has  been  held 
void  upon  its  faoe,  and  needs  no  inters 
position  of  a  court  of  equity  to  declare 
it  BO.  Ibid.  But  that  sucb  a  deed 
may  be  effectuated  in  equity  f  see  pott* 
§$  5096,  6202. 

•  First  Nat.  Bank  v.  Drake,  S5  Kan. 
564;  «.  c.  57  Am.  Bep.  193.  flee,  fur- 
ther. First  Nat.  Bank  «.  Qhri^pber, 
40  N.  J.  L.  435;  #.  c  29  Am.  Rep.  202; 


QUOBUM  AND  NUMBBB  THAT  GAU  ACT.      [S  Thoitfp.  Corp.  {  390S, 

§  3900.  IndiTidiial  Directors  have  No  Authority  m  Sach. 

Individual  iiociholderSf  as  we  have  seen/  are,  in  theory  of  law, 
strangers  to  the  eorporationy  and  are  not^  in  their  character  of 
fitockholders,  agents  for  it  in  any  sense,  as  a  partner  is  an 
agent  for  his  firm.  And  although  there  are  cases  where  the 
act  or  contract  of  all  the  stockholders  is  deemed  tantamount 
to  the  act  or  contract  of  the  corporation,'  yet  the  general  rule 
is  that  a  stockholder  is  not  a  part  owner  of  the  property  of 
the  corporation,  but  that  the  corporation,  considered  as  an 
intangible  person,  is  the  sole  owner,  and  that  its  property  and 
business  are  subject  to  the  management  and  control  of  its 


Jnnetioii  B.  Ck>.  v.  Reeye,  15  Ind. 
236;  Be  ManeiUes  R.  Co.,  L.B.  7  Oh. 
161;  Schnmm  fu  Seymour,  24  N.  «T, 
£q.  143;  Edgerlyv.  Emerson,  23  N.  H. 
665;  «.  c.  55  Am.  Dec.  207;  Stoys- 
town  Ac  Tamp«  B.  Go.  v.  CraTer,  45 
Pa.  Si.  386;  Keeler  «.  Frost,  22  Barb. 
(N.  Y.)  400;  Aikman  v.  School  Die- 
trict,  27  Kan.  129 ;  Mincer  v.  School 
Diatrict,  27  Kan.  253 ;  Andenon  Go.  v. 
Faola  Sac  B.  Go.,  20  Kan.  534;  Paola 
&c.  B.  Go.  V.  Anderson  Go.,  16  Kan. 
302;  Herrington  v.  District  Township, 
47  Iowa,  11;  McGortle  v.  Bates,  29 
Ohio  St.  419;  #.  e.  2S  Am.  Bep.  758. 
lAote  to  £dgerly  v.  Emerson,  23  N.  H. 
555;  «.  €.  55  Am.  Dec.  207,  221. 

^  Ante,  i  1071 ;  also  post,  $  4460. 

*  Thus,  it  has  been  held  that  a 
contract  made  by  the  stockholders  of 
a  mining  corporation  as  parties  of 
the  first  part,  by  which  the  stock- 
holders agree  to  assign  their  stock  to 
trustees,  to  be  1^  tiie  trustees  con- 
▼eyed  to  the  parties  of  the  second 
part,  npon  the  payment  by  them  of  a 
certain  smn  of  money  to  the  parties 
of  the  first  part,  through  the  trustees, 
accompanied  by  a  resolution  of  the 
board  of  directors  of  ^e  corporation 
authorizing  their  president  to  convey 
the  mine  to  l^e  parties  of  the  second 


part  upon  the  payment  of  the  money, 
is  substantially  as  if  the  contract  had 
been  made  with  the  corporation  in- 
stead of  the  stockholders.  Gordon 
V.  Swan,  43  Gal.  564.  So, where  a  bill 
for  injunction  averred  that  a  certain 
agreement,  thou^  signed  only  by 
the  stockholders  of  defendant  com- 
pany, was  in  fact  executed  for  and  on 
behalf  of  the  company,  and  that  the 
stockholders  were  duly  authorized  and 
empowered  to  act  for  the  company, 
and  that  the  company  had  received 
the  proceeds  of  the  consideration  of 
such  agreement,  it  could  not  be  held 
on  demurrer  that  the  company  was 
not  bound  by  the  agreement  simply 
because  its  name  was  not  appended 
thereto,  and  such  agreement  pur- 
ported to  be  only  the  individual 
undertaking  of  certain  stockholders. 
American  Preservers*  Trust  v*  Taylor 
Man.  Go.,  46  Fed.  Bep.  152.  So,  the 
act  of  aU  the  Mtockholders  in  transfer- 
ring their  shares  to  a  *'  voting  truU** 
is  tantamount  to  an  act  of  the  corpo- 
ration, for  which  it  wUl  forfeit  its 
charter.  Postf  §  6412.  And  so  the 
assent,  acquiescence,  or  non-action  of 
all  the  members  of  a  corporation 
will  sometimes  create  a  nUification, 
Poitt  ^  5314,  it  poiiim. 
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directors,  and  not  of  its  individual  stockholders.^     The  decla- 
rations of  an  individual  stockholder  do  not  therefore  bind  the 
corporation.'    The  board  of  directors  to  whom  the  authority 
to  bind  the  corporation  is  committed,  is  not  the  individual 
directors  scattered  here  and  there,  whose  assent  to  a  given 
act  may  be  collected  by  a  diligent  canvasser,  but  it  is  the 
board  sitting  and  consulting  together  as  a  body.'    Individual 
directors,  or  any  number  of  them  less  than  a  quorum,  have 
no  authority,  as  directors,  to  bind  the  corporation.*     And  this 
is  equally  the  rule  although  the  director  who  assumes  to  do 
80  may  own  a  majority  of  the  shares.*    So,  it  has  been  held 
that  the  action  of  a  committee  appointed  in  pursuance  of  the 
by-laws  of  a  corporation,  to  audit  the  accounts  of  the  treasurer 
and  all  other  financial  accounts  of  the  corporation,  is  not 
conclusive  upon  the  corporation  until  the  same  has  been 
accepted  and  adopted  by  the  board  of  directors;   nor  even 
then,  where  it  appears  that,  at  such  acceptance  before  the 
board,  of  which  the  committee  were  members,  one  of  the 
votes  of  such  committee  was  required  to  make  a  majority/ 
So,  it  has  been  held  that  the  presence^  in  an  unofiScial  capacity, 
of  two  directors  of  a  corporation,  at  an  interview  between  a 


^  Fitzgerald  v.  Missouri  dec.  R.  Oo. 
i^Neb.),  45  Fed.  Rep.  812.  Hence,  a 
corporation  is  not  liable  for  work  per- 
formed on  its  property  under  a  con- 
tract made  with  the  ovmer  of  moH  of 
iU  stock  and  franchises,  individually, 
in  the  absence  of  evidence  of  author- 
ity from  or  ratification  by  the  corpo- 
ration. Donoghue  v.  Indiana  &c.  R. 
Co.,  87  Mich.  18;  $.  c.  49  N.  W.  Rep. 
612. 

*  Mitchell  V.  Rome  R.  Co.,  17  Ga. 
574;  Canal  Bank  v.  Holland,  5  La. 
An.  363. 

■  Filon  V.  Miller  Brew.  Co.,  88 
N.  Y.  St.  Rep.  602;  $.  c.  15  N.  Y. 
8upp.  57. 

*  Bank  of  Healdsburg  v.  Bailhache, 
65  Cal.  827 ;  Browning  v.  Hinkle,  48 
Minn.  544;  «.  c.  81  Am.  St.  Rep.  691; 
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51   N.  W.  Rep.   605;  Lockwood  v. 
Thunder   Bay  River  Boom  Co.,  42 
Mich.  586;  Doyle  «.  Mizner,  42  Mich. 
882;  Deaderick  v.  Wilson,  8  Baxt. 
(Tenn.)  108;  Kupfer  v.  South  Parish, 
12  Mass.  185.  Thus,  a  trustee  of  an  in- 
surance company  is  not,  unless  speci- 
ally charged  by  the  board  of  trasteea 
with  the  duty  of  communicating  to 
a  policy-holder  its   decision  as  to 
whether  the  company  proposes  to  pay 
a  loss,  authorized  to  bind  the  com- 
pany by  his  declaration  in  that  re- 
gard.   Cascade  &c.  Ins.  Co.  v.  Joarnai 
Pub.  Co.,  1  Wash.  452;  a.  c.  26  Pac. 
Rep.  381. 

*  AUemong  v.  Simmons,  124  Ind. 
199;  a.  c.  28  N.  £.  Rep.  768. 

•  Waite  V.  Windham  County  Min- 
ing Co.,  86  Vt.  18. 
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contractor  for  the  corporation  and  its  agent  for  a  particular 
purpose,  is  no  evidence  of  their  assent  or  the  assent  of  the 
corporation  to  an  arrangement  then  made  in  behalf  of  the 
corporation,  by  such  agent,  and  exceeding  his  powers,  with 
the  contractor.^ 

§  S0O7.  Bat  may  be  Asrents  t>y  Special  Appointment. — But 

this  is  entirely  compatible  with  the  conclusion  that  a  single 
director  may,  with  the  knowledge  of  the  board  of  directors, 
and  independently  of  his  duties  as  director,  act  as  agent  of 
the  corporation,  so  that  it  will  be  bound  by  his  acts  in  the 
course  of  the  business  conducted  by  him.* 

§  8008.  Separate  Assent  of  a  Minority  not  Blndinsr* — The 

next  proposition  is  that  a  separate  assent  of  a  majority  of  the 
board,  obtained  when  they  are  not  regularly  convened  and 
acting  together  as  a  board,  is  not  binding  upon  the  corpora- 
tion, in  the  absence  of  a  subsequent  ratification.  When  they 
are  not  consulting  together  as  a  board,  they  are  regarded  as 
acting  privately  and  unofficially.  It  has  hence  been  held  that 
an  agreement  made  by  a  majority  of  the  directors  of  a  cor- 
poration, among  themselves,  privately  and  unofficially^  that 
that  they  should  be  paid  a  percentage  upon  all  the  money 
raised  upon  the  credit  of  a  bond  of  indemnity,  signed  by 
them,  against  the  future  indebtedness  of  said  corporation,  is 
uot  binding  upon  the  corporation.'  So,  where, the  prescribed 
quorum  in  a  company  being  three,  the  secretary  affixed  the 
seal  of  the  company  to  a  bond,  after  having  obtained  the 
written  authority  of  two  directors  at  a  private  interview,  and, 
at  another  private  interview,  the  verbal  promise  of  a  third  to 
sign  the  letter  of  authority,  it  was  held  that,  as  the  seal  was 
not  affixed  by  the  authority  of  the  directors,  meeting  as  a 

^  Barcua  v.  Hannibal  Ac*  Plank  last-named  case  presents  a  state  of 

^^OAd  Co.,  26  Mo.  102.  evidence  on  which  it  was  held  that  a 

'  Goodwin  v.  Union  Screw  Co.,  84  single  director  of  a  bank  had  power 

^*  H.  S78 ;  Holmes  v.  Board  of  Trade,  to  discount  a  note, 

^1  Mo.  137,  142;  National  Security  '  Butler  v.  Cornwall  Iron  Co.,  22 

Bank  V.  Cushman,  121  Mass.  490.  The  Conn.  886. 

2886 


S  Thomp.  Corp.  §  8910.1    dirkctobs. 

board,  the  bond  was  therefore  void.^  So,  the  individual  <bc- 
laration$  of  four  of  the  five  directors  were  held  not  to  estop  the 
corporation.* 

§  9909.  Cannot  Vote  at   Board  Meetlnsrs  by  Proxy.  —  It 

follows  from  the  foregoing  that  a  director  cannot  delegate  his 
power  to  vote  in  the  board  of  directors  by  giving  a  proxy  to 
another  person.  But  he  must  be  present  in  person  for  the 
purpose  of  consultation;  and  for  stronger  reasons  a  proxy  or 
power  of  attorney  to  vote  at  a  stockholders'  meeting  will  con- 
fer no  authority  to  vote  at  a  directors*  meeting.' 

§  3910.  Where  the  Act  is  Private,  All  must  Join;  where 
It  is  Public,  a  Minority  may  Act. — The  law  makes  this  difi- 
tinction  in  the  execution  of  powers:   That  where    the  act 
which  several  persons  are  empowered  to  do  is  of  a  privaie 
nature, — as  in  the  case  of  an  ordinary  iruBt, —  all  upon  whom 
the  power  is  conferred  must  join  in  executing  it,  unless  the 
governing  instrument   otherwise    provides.      For   instance^ 
where  the  authority  is  private,  conferred  upon  two  only,  noth- 
ing can  be  done  without  the  consent  of  both;  yet  where  the 
authority  is  pyilic,  to  prevent  a  failure  of  justice  or  injury  to 
the  public,  one  may  act  without  the  other;  as  if  one  be  dead,  or 
interested,  or  absent/    Stating  and  explaining  more  folly,  the 
ancient  law  is,  that  where  several  persons  are  authorized  to  do 
an  act  of  a  public  feature,  which  requires  deliberation,  they 
should  all  be  convened;  because  the  advice  and  opinions  of 
all  may  be  useful,  though  all  do  not  unite  in  the  opinion;  bat 
though  all  must  attend,  a  decision  may  be  made  by  the  voices 
of  a  majority.     It  is  said  by  Lord  Coke  that  a  liberal  con- 
struction  should  be  given  to  powers  concerning  the  adminis- 
tration of  justice,  which  is  pro  bono  publico.     He  instances  ^^^ 

»  D'Arcyt;.Tamar&c.R.Oo.,L.R.  'Cannon    River   Man.   Afiso-  •• 

2  Ex.  158;  $.  e.  2  Hurl.  A  Oolt.  46S;  Rogers,  51  Minn.  888. 

36  L.  J.  (N.  8.)  87 ;  14  Week.  Rep.  96.  •  Craig  Medicine  Co. «.  Mercban* 

See  also  Bosanquet  9.  Shortridge,  4  BanJt,  59  Hun  (N.  Y.),  561;  *.c  36 

Ex.  699.    Compare   Collie's    Claim,  N.  Y.  St.  Rep.  923;  14  N.  Y.  SUPP-^^ 

L.  R.  12    Ex.  246 ;  Re  County  Life  *  I>owuing   v.   Rugar,   21    ^^^ 

Assurance  Co.,  L.  R.  5  Ch.  288.  (N.  Y>  178;  &  c.  84  Am.  Bea  ^ 
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caM  of  a  sheriff,  who  gives  a  warrant  to  three  persons  joinUy 
and  severally  to  arrest  another.  The  warrant  may  be  executed 
by  two}  This,  however,  is  not  an  instance  in  point,  because 
where  a  power  is  given  to  several  persons  jointly  or  severally, 
the  only  meaning  of  the  term  used  must  be  that  all  may  join 
in  executing  it,  or  that  each  one  may  execute  it  separately. 
So,  to  continue  the  illustration  of  Lord  Coke,  if  &  venire  facias 
is  awarded  to  four  coroners  to  impanel  and  return  a  jury,  and 
one  die,  the  survivors  may  execute  and  return  the  same,  though 
the  reverse  of  this  would  be  the  rule  in  matters  of  a  private 
nature.'  It  is  reasoned  that  ''in  matters  purely  ministerial, 
there  is  no  difficulty  in  procuring  the  concurrence  of  all, 
because  there  is  nothing  concerning  which  they  can  differ. 
But  where  the  judgment  is  to  be  exercised,  the  inconvenience  of 
requiring  unanimity  may  be  extreme/'  The  learned  judge 
who  used  this  language  recollected  no  public  body  in  which 
unanimity  was  required  except  a  petty  jury.'  It  is  therefore 
laid  down  that,  in  the  exercise  of  a  public  as  well  as  of  a  pri- 
vate authority,  whether  it  be  ministerial  or  judicial,  all  the 
persons  to  whom  it  is  committed  must  confer  and  act  together, 
unless  there  be  a  provision  that  a  less  number  may  proceed. 
Where  the  authority  is  public,  and  the  number  be  such  as  to 
admit  of  a  majority,  such  majority  will  bind  the  minority  after 
all  have  duly  met  and  conferred.* 

§  3911.  Rule  as  to  Public  Acts  Applicable  to  Private 
Corporations:  A  Majority  of  the  Directors  Rule.  —  This 
doctrine  of  the  ancient  law  applicable  to  the  execution  of 
powers  of  a  public  nature,  as  contradistinguished  from  the 
execution  of  powers  of  a  private  nature,  furnishes  the  rule 
which  governs  the  directors  of  corporations  either  public  or 
private,  in  the  execution  of  their  powers.  The  rule  was  no 
doubt  first    applied  in   the  case  of  corporations  at  a  time 

»  Oo.  Litt.  181  b. 

'  Case  of  Baltimore  Turnpike,  6  *  Downing  «.  Rugar,    21  WendL 

Binn.  (Pa.)  481, 485,  opinion  l^l^h-  (N.  Y.)  178;  9.  e.  84  Am.  Dec.  223; 
man,  O.  J,  Moffitt «.  Jaquins,  2  Pick.  (Mass.)  381 ; 

*  Ibid.  Barrett  v.  Porter,  14  Mass.  143. 
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when  nearly  all  corporations  were  of  a  puhlic  or  mtimc- 
ipal  character,  and,  like  many  other  rules,  has  found  its 
way  into  the  law  of  private  corporations  by  an  insensible 
adoption.  As  applied  to  private  corporations,  the  rule  is  that 
a  majority  of  the  directors  are  to  rule,  —  that  is,  that  where  the 
charter  or  other  governing  statute  or  instrument  empowers 
the  directors  to  do  an  act,  a  majority  of  them  may  do  that 
act.^  Thus,  four  of  the  six  directors,  who  own  in  equal  shares 
all  the  stock  of  a  corporation  formed  for  establishing  a 
summer  resort  upon  its  land,  may  make  a  binding  dedication 
of  portions  of  such  land  to  the  public  for  parks}  So,  in  the 
absence  of  anything  in  the  articles  of  association,  or  in  the 
by-laws  of  a  corporation,  describing  the  number  of  directors 
who  shall  act,  it  is  held  that  an  assessment  may  be  well  made 
by  a  majority  of  the  board.*  But  this  is  always  with  the  quaH- 
fication,  previously  stated  and  hereafter  more  fully  explained, 
that  a  majority  of  the  directors  thus  rule,  provided  they  are 
properly  convened  and  acting  together  as  a  deliberative  body^  or 
otherwise  acting  in  accordance  with  their  governing  statute, 
regulation,  or  custom.*  It  is  subject  to  the  further  qualifica- 
tion that  this  majority ,  when  regularly  assembled  so  as  to  con- 
stitute what  is  called  a  quorum,  is  regarded  as  a  unit,  and  as 
being  all,  or  the  representative  of  all;  so  that  a  resolution 
adopted  by  a  majority  of  this  majority  or  quorum,  is  deemed 
to  have  been  the  act  of  a  majority  of  all,  although  so  many  of 
the  quorum  may  have  dissented  that  a  majority  of  the  votes 
of  all  the  directors  are  not  recorded  in  favor  of  it;  for,  as 
none  can  dissent  except  those  who  are  present/  the  absent 
ones  are  deemed  to  assent.* 


^  Cram  v.  Bangor  House,  12  Me.  Mass.  323;  s.  c.  13  L.  B.  A.  251;  28 

354 ;  Despatch  Line  v.  Bellamy  Man.  N.  £.  Rep.  346. 

Co.,  12  N.  H.  205;  a.  c.  37  Am.  Dec.  '  St.  Louis  Colonization  Asso.  v. 

203;  Wells  v.    Rahway  Ac.  Co.,  19  Hennessy,  11    Mo.   App.   665,  560. 

N.  J.  Eq.  402 ;  Booker  v.  Young,  12  Compare   Edgerly   v.   Emerson,  2$ 

Gratt.  (Va.)  303.  N.  H.  556;  ».  c.  56  Am.  Dec  207. 

«  Attorney-General  v.  Abbott,  154  *  AnJU,  k  726;  jwrt,  4§  3914,  3932. 
»  AnU,  §  3909.         •  See  pott,  ^§  4111,  4357,  4360. 
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g  3912.  DlatinctloD  between  a  S< 
In  Bespect  of  a  Qaonun.  —  A  disi 
serTfld  between  a  corporate  act  to 
as  the  board  of  directors,  and  o 
an  indefinite  body,  as  th«  constitu* 
porate  body.  In  the  latter  case  i 
assemble  for  a  given  purpose  ma; 
case  the  principles  of  the  comm 
of  a  different  regulation  establish* 
usage,  require  a  concurrence  of  th< 
in  the  case  of  a  municipal  corporatii 
body,  an  election  is  good,  no  mattei 
the  electors  go  to  the  polls  and  vote 
providing  differently. 

g  3913.  nmjority  of  AU  the  D 
Qaonun. — As  the  directors  of  a  ] 
a  definite  body,  this  statement  points 
■majority  of  the  directora  of  a  eorporat 
meeting,  to  constitute  a  board  compel 
onlesa  the  charter,  articles  of  incorp 
or  usage,  confers  that  power  upon  a 


'  Ei  partoWillockB.TOow.  {N.Y.)  meeti 

402,  410;  I.  e.  17  Am.  Bee.  526;  Rex  haviii 

e.Varlo,  Cowp.248,  250;  6DftneAbr.  are  ] 

150;  ante,  4  726.  anotb 

'  AnU,  4  726.  direcl 

'  ExpBrteWaiockfl,7Cow.(K.Y.)  ous  r 

403;  t.  e.  17  Am.  Dec.  625;  foUowed  vitbc 

in  People  v.  Walker,  2  Abb.  Pr.  (N.  Y.)  of  dii 

425;  t.  e.  23  Barb.  (N.  Y.)  304,  306;  den.t 

Hax  V.  DaviB  Hill  Co.,  39  Mo.  App.  A  sU 

463.    That  a  majority  conatitntes  a  regnl 

fuorutn  in  the  absence  of  a  statute  or  majoi 

valid  regulation  providing  otherwise,  comp 

Me  St.  Lonis  Oolonization  Asao.  v.  does  i 

Henneesy,  11  Ho.  App.  656;  Edgerly  A  ma 

*.Emereon,  23N.H.  .'SSS;  i.e.b5Aai.  stilut 

Dec.  207;  Cram  v.  Bangor  House.  12  Willo 

Me,  864,   369.    Therefore    a    special  Ar.u 
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a  fttatute,  therefore,  to  the  effect  that  a  majoTity  of  the  directors 
present  at  a  regular  meeting  shall  be  competent  to  do  bnsineas, 
cannot  be  construed  as  authorizing  a  minority  of  the  board  to 
act.  This  leaves  the  number  competent  for  a  quorum  to  be 
determined  by  the  rules  of  the  common  law,  which  in  no  case 
of  this  kind  is  satisfied  with  less  than  a  majority  of  the  con* 
stituent  number.^ 

§  3M4.  But  a  Majority  of  the  Assembled  Qaonim  may 

Act.  —  But  where  this  quorum  is  lawfully  assembled,  a 
majority  of  its  members  may  act,  unless  the  charter,  statute, 
or  other  governing  instrument  prescribes  differently.'    When, 


»  1  Kyd  on  Corp.,  401,  411.  There 
must  be  a  select  assembly  of  the  dis- 
tinct body  authorized  to  act.  If  con- 
fused with  other  bodies  at  the  meeting, 
the  will  of  this  heterogeneous  aa- 
sembly  is  no  evidence  of  that  of  the 
one  authorized  body.  Gammeyer  v. 
United  German  Lutheran  Chnrches, 
2  Sandf.  Oh.  (N.  Y.)  186;  Leonard  v. 
I^nt,  43  Wis.  83 ;  Methodist  Episco- 
pal Church  V.  Sherman,  86  Wis.  404. 

'  See  cases  first  dted  in  the  pre- 
ceding section ;  also  Rex  v.  Monday, 
Cowp.  530, 538 ;  Rex  v.  Miller,  6  T.  R. 
288,  278;  Rex  v.  Bellringer,  4  T.  R. 
810;  Rex  v.  Whitaker,  9  Bam.  &  0. 
648 ;  Blacket «.  Blizard,  9  Bam.  &  0. 
851;  Oook  v.  Loveland,  2  Bos.  Si  P. 
31;  Rex  V,  Beeston,  3  T.  R.  592; 
Withnell  v,  Garthan,  6T.  R.  388;  Rex 
V.  Bower,  1  Barn.  &  0.  492 ;  Oortis  v, 
Kent  Water  Works,  7  Barn.  &  0. 314 ; 
Grindley  v.  Barker,  1  Bos.  &  P.  229 ; 
Attorney-General  v.  Davy,  2  Atk.  212 ; 
Howbeach  Goal  Oo.  v.  Teague,  5  Hurl. 
<&  N.  151 ;  Ex  parte  Willocks,  7  Cow. 
(N.  Y.)  402;  ».  c.  17  Am.  Dec.  525; 
Cram  v.  Bangor  House  Proprietary, 
12  Me.  354;  Kupfer  v.  South  Parish, 
12  Mass.  189;  Damon  v.  Granby,  2 
Pick.  (Mass.)  345;  Hax  v.  Davis  Mill 
Co.,  39  Mo.  App.  453;  Foster  v.  Mul- 
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lanphy  Planing  Mill  Co.,  98  Mo.  79; 
a.  c.  4  S.  W.  Rep.  260;  Despatch  Line 
V.  Bellamy  Man.  Co.,  12  N.  H.  205; 
9.  e.  37  Am.  Dec.  203;  Edgerly  «. 
Emerson,  23  N.  H.  &55;  «.  c  56  Am. 
Dec.  207 ;  Savings  Bank  v.  Davis,  8 
Conn.  191 ;  Booker  v.  Young,  12  Giatt 
(Va.)  303;  Pejepscot  Proprietors  ». 
Coshman,  2  Me.  94 ;  Trotl  v.  Warren, 
11  Me.  227;  Adama  v.  Hill,  16  Me. 
215;  Keyser  v.  District,  35  N.  H.  477; 
Buell  If.  Buckingham,  16  Iowa,  284; 
«.  e.  85  Am.  Dec.  516;  Re  Union  Iiu. 
Co.,  22  Wend*  (N.  Y.)  591;  Cabill  v, 
Kalamazoo  Ins.  Co.,  2  Dougl.  (Mich.) 
124;  «.  c.  43  Am.  Dec.  457;  Sargent «. 
Webster,  13  Met.  (Mass.)  497;  s.  e. 
46  Am.  Dec.  743 ;  Wells  t>.  Rahway  Ac 
Co.,  19  N.  J.  Eq.  402;  Wadhamsv. 
Litchfield  &c  Turnp.  Co.,  10  Conn. 
416.  Compare  Van  Hook  i».  Somei> 
ville  Man.  Co.,  5  N.  J.  Eq.  137.  Thus, 
where  a  power  of  election  is  vested  in 
a  definite  number,  certain  personB 
being  named  as  of  that  number,  the 
presence  only  of  such  personfl  is 
necessary,  and  not  their  consent,  pro- 
vided there  be  a  choice  by  the  Inajo^ 
ity  of  the  quorum.  Cotton  v.  Pavice, 
1  Stra.  53.  Otherwise,  where  an 
authority  is  confided  to  several  per- 
sons for  a  private  purpose,  a0  a  Bub- 


QUORUM  AND  HUMBSR  THAT  CAM  ACT.      [8  Thoiup.  Gorp.  §  3916. 

therefore,  the  by4aw8  of  a  private  corporation  have  conferred 
upon  the  directors  power  to  act  in  behalf  of  the  corporation, 
without  a  special  limitation  as  to  the  number  who  must  con- 
car,  a  majority  may  act  within  the  scope  of  the  powers  given 
to  the  board,  so  as  to  bind  the  corporation,  either  where  there 
is  a  consultation  of  all  together  and  a  concurrence  of  a  major- 
ity, or  where  there  is  a  regular  meeting  at  which  all  might  be 
present,  and  a  majority  actually  meet  and  act  by  a  major 
vote.^  But  it  seems  to  be  the  English  law  that  where  the  gov- 
erning instrument  prescribes  the  minimvmi  number  of  directors 
by  which  the  business  of  the  company  shall  be  conducted,  the 
language  is  mandaiary^  and  less  than  that  minimum  number 
cannot  perform  an  act  to  which  the  concurrence  of  the  direct- 
ory is  essential.* 

§  8915,  Acts  at  Board  Meetlnsr  withoat  a  Quorum  Void- 
able.—  The  acts  of  directors  done  at  meetings  at  which  a 
quorum  is  not  present  are  void^  in  the  sense  in  which  that 
word  is  most  frequently  used,  —  the  meaning  being  that  they 
are  voidahle  at  the  election  of  the  eorporationy  that  is,  of  the 
directors  in  a  legally  constituted  meeting,  or  by  the  stock- 
holders in  their  constituent  character, — subject,  however,  to 


miflrion  to  certain  persons  named  as 
arbitratOTB.  Green  v.  Miller,  6  Johns. 
(N.  Y.)  80;  s.  c.  5  Am.  Dec.  184; 
Grindley  v.  Barker,  1  Bos.  A  P.  229; 
236. 

'  Despatch  Line  v.  Bellamy  Man. 
Go.,  12  N.  H.  205;  $.  c.  87  Am.  Dec. 
203;  Savings  Bank  v.  Davis,  S  Oonn. 
191. 

'  Bottomley's  case,  16  Oh.  Div.  681. 
The  articles  of  a  company  provided 
that  ''the  business  of  the  company 
shall  be  conducted  by  not  less  than" 
a  specific  number  of  directors,  and  it 
was  held  that  a  forfeiiwre  of  sharcM 
declared  by  a  less  number  was  invalid. 
Oompaie  Thames-Haven  Dock  Ac. 
Oo.  V.  Rose,  4  Man.  A  G.  552;  Kirk 
V.  Bell,  16  Ad.  &  El.  (n.  b.)  290.    Sir 


N.  Lindley  states  the  English  rule 
to  be  that  "if  the  affairs  of  a  com- 
pany are  intrusted  to  the  manage- 
ment of  not  less  than  a  fixed  number 
of  directors,  it  is  prima  facie  not 
bound  by  the  acts  of  a  fewer  num- 
ber.'' 1  Lind.  Oomp.  Law  (5th  ed.), 
155;  citing  Card  v,  Oarr,  1  0.  B. 
(k.  s.)  197 ;  Ex  parte  Howard,  L.  R. 
1  Oh.  561 ;  Kirk  v.  Bell,  16  Ad.  <&  El. 
(n.  s.)  290;  BroWn  v,  Andrew,  18  Jur. 
938;  Ridley  v.  Plymouth  &c  Grinding 
Oo.,  2  Ex.  711 ;  Holt's  case,  22  Beav. 
48;  NicoPs  case,  8  DeGex  <&  J.  387; 
Ex  parte  Credit  Foncier,  L.  R.  7  Oh. 
161 ;  Moody  v.  London  Sec,  R.  Co.,  1 
Best  A  S.  290;  Ex  parte  Birming- 
ham Banking  Co.,  L.  R.  8  Oh.  651. 

2841 


i 


8  Thomp.  Corp.  §  8916.]    dibsctobs. 

the  exception  that  certain  acts,  not  of  a  discretumary  or  legU- 
lative  character,  may  be  delegated  ^  to  a  smaller  number  than 
a  quorum  of  the  whole  board,  and  including  the  idea  that 
such  acts  may  be  made  good  by  a  ratification^  the  same  as  other 
voidable  corporate  acts  which  are  within  the  powers  of  the 
corporation.*    For  instance,  where  the  charter  of  a  company 
required  five  directors  to  constitute  a  quorum,  and  there  were 
but  four  present  when  a  resolution  was  passed  authorizing 
the  execution  of  a  mortgage,  the  mortgage  was  held  null  and 
void,  from  the  fact  that  it  never  received  the  sanction  of  the 
board  of  directors.*    Even  if  it  is  admitted  that  the  directors 
may  bind  the  corporation  where  they  act  separately,*  yet  the 
consent  of  several  members  of  a  board  of  directors,  acting 
separately,  and  not  shown  to  constitute  a  quorum,  will  not  con«  * 
stitute  a  valid  acceptance  of  a  proposal  made  to  the  company, 
so  as  to  render  it  a  complete  contract,  and  binding  upon  the 
party  making  the  offer.*    Nor  can  a  contract  made  by  the 
board  be  changed  by  less  than  a  quorum  of  the  board.* 

§  3916.  Must  be  a   Qaomm   of   Each   Integral    Part— 

Where  a  corporation  consists  of  several  definite  integral  parts, 
there  must  be  a  majority  of  each  such  integral  part  present, 
in  order  to  constitute  a  corporate  assembly  of  the  whole.'  In 
a  case  of  this  kind  Lord  Ellenborough  said:  ''It  is  the  same 


^  Post,  4  d944,  a  eeq. 

*  Post,  4  6314. 

■  Ooryell  v.  New  Hope  Ac.  Oo.,  9 
N.  J.  Eq.  457 ;  Ex  parte  Morrison,  11 
Jut.  719. 

*  Post,  i  3938. 

^  Junction  B.  Oo.  v,  Beeve,  15  Ind. 
286. 

*  TezmeBsee  <&c.  B.  Go.  v.  East  Ala- 
bama B.  Co.,  78  Ala.  426. 

^  Bex  V.  Bellinger,  4  T.  B.  810, 
823;  Bex  t;.  Miller,  6  T.  B.  268,  278; 
Bex  V.  Thornton,  4  East,  294,  307; 
Bex  V.  Buller,  8  East,  889 ;  Bex  v. 
Devonshire,  1  Bam.  A  0.  609,  614; 
Be  St.  Mary's  Church,  7  Serg.  &  B. 
(Pa.)  517;  Ex  parte  Bogers.  7  Cow. 
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(N.  T.)  626,  and  note.  Later  Ameri- 
can cases  do  not,  however,  adhere  so 
strictly  to  the  English  rule.  Bee  Ex 
parte  Humphrey,  10  Wend.  (N.  Y.) 
612 ;  People  v.  Whiteside,  23  Wend. 
9,  9,  c.  reversed,  26  Wend.  (N.  Y.) 
634 ;  Beck  v.  Hanscom,  29  N.  H.  213. 
In  Wardens  of  Christ's  Church  v. 
Pope,  8  Gray  (Mass.),  140,  the  vuiry 
of  a  religious  society  was  held  entitled 
to  transact  business  in  the  absence  of 
both  wardens,  a  majority  of  all  their 
members  being  present,  although  it 
had  been  voted  at  several  annual 
meetings  that  one  warden  and  four 
vestrymen  constitute  a  quorum  for 
the  transaction  of  business. 


QUORUM  AND  NUMBER  THAT  CAN  ACT.      [3  Tbomp.  Corp.  §  3919. 

as  if  an  election  were  ordered  to  be  made  by  tbree  distinct 
corporations,  in  wbich  case  a  majority  of  eacb  corporation 
must  meet  in  order  to  constitute  an  elective  assembly."^ 

§  8917.  Bule  in  Case  of  Unfilled  Vacancies.  —  It  is  even 
held  that  a  good  elective  assembly  cannot  be  bad  without  the 
presence  of  such  a  number  of  persous  as  will  constitute  a 
majority  of  the  entire  definite  number,  although  the  number 
present  may  constitute  a  majority  of  so  many  of  the  entire 
number  as  may  happen  at  the  time  to  be  surviving  and  eziaU 
ing;  *  otherwise,  by  suflFering  without  supplying  diminutions 
of  their  number  happening  through  death,  resignation,  or 
otherwise,  the  essential  constitution  of  the  body  might  be 
changed.* 

§  3918.  In  the  Case  of  a  Special  Committee  a  Minority 
of  All  mast  Concur.  —  There  is  a  mass  of  judicial  authority 
to  the  effect  that  where  the  power  to  make  a  contract  is  vested 
in  a  committee  of  a  municipal,  religious,  eleemosynary,  or 
other  corporation,  a  majority  of  the  committee  must  execute 
the  contract,  or  it  will  not  be  binding  upon  the  corporation. 
In  such  a  case  the  law  does  not  permit  a  second  delegation  of 
authority/ 

g  3919.  Effect  of  the  Disqualification  of  a  Member  of 
the  Quorum.  —  The  natural  conclusion  would  be  that  if  for 
any  reason,  one  whose  vote  is  necessary  to  a  resolution  of  a 
board  of  directors  or  trustees  is  disqualified  from  sitting  and 
Toting,  the  resolution  will  be  deemed  not  to  have  been  passed. 
This,  we  shall  see,  is  the  law  in  respect  of  the  passage  of 


^  Rex  v.  Morris,  4  East,  17,  27. 
The  most  usual  illustration  of  the 
Frinciple  will  be  found  in  the  com- 
moi)  council  of  a  municipal  corpora- 
tion, where  there  must  be  a  n^ajority 
of  a  quorum  of  each  kowe  to  pass  an 
ordinance. 

*  Bex  V.  Devonshire,  1  Bam.  &  0. 
609,  and  cases  cited  to  previous  sec- 
liem. 


*  Reasoning  of  Abbott,  G.  J.,  in 
the  case  last  cited,  at  p.  615. 

*  Curtis  V.  Portland,  59  Me.  483; 
Female  Orphan  Asylum  v.  Johnson, 
43  Me.  180;  Hanson  v.  Dexter,  36 
Me.  516;  Adams  v.  Hill,  16  Me.  215; 
Howard  v.  Marine  Indus.  School,  78 
Me.  230;  Kupfer  v.  Augusta,  12  Mass. 
185;  Damon  v.  Granby,  2  Pick. 
(Mass.)  345,  852. 
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resolutions  in  which  some  of  the  directors  are  directly  anu 
personally  interested,  such  as  resolutions  concerning  their 
own  salaries}  But  it  does  not  follow  from  this  that,  in  the 
absence  of  a  statute  so  providing,  what  would  disqualify  a 
judge  of  one  of  the  ordinary  judicial  courts  from  sitting  in  a 
given  case,  will  disqualify  a  director  or  trustee  of  a  corpora- 
tion. An  analogy  has  been  rather  sought  in  the  case  of 
ministerial  public  officers.  Thus,  where  a  certain  prescribed 
majority  of  the  governing  committee  of  a  social  club  have 
power  to  expel  a  member,  the  fact  that  one  member  of  this 
majority,  who  voted  for  the  expulsion,  is  related  to  the  mem- 
ber of  the  committee  or  club  who  has  moved  for  the  expul- 
sion, does  not,  it  has  been  held,  render  the  resolution  of 
expulsion  invalid.*  So,  where,  under  the  charter  of  a  city, 
alienage  was  a  disqualification  for  membership  in  the  board 
of  aldermen,  yet  the  fact  that  the  vote  of  an  alien  member 
was  necessary  to  the  passage  of  an  ordinance  did  not  ren- 
der it  void;  since,  while  sitting  and  voting  unchallenged,  be 
was  a  de  facto  member.* 

§  39290.  What  Is  a  Qnoram  where  the  I>ireetoiy  has  been 
S«nlarfired  by  a  Oonsolidatioii  with  Another  Corporation.— 

An  original  charter  granted   by  the   State  of  Connecticut 

^  Past,  i  4381. 


'  Loubat  V.  Leroy,  15  Abb.  N.  O. 
(N.  Y.)  14;  anU,  i  893.  That  a  judge 
18  bound  to  sit  notwithstanding  a  near 
relative  is  a  party,  if  the  statute  law 
makes  no  provision  for  substituting 
another  judge,  see  Be  Leefe,  2  Barb. 
Ch.  (N.  Y.)  89.  Case  in  which  Chan- 
oellor  Kent  was  obliged  to  sit  al- 
though his  brother  was  a  party: 
Mooers  v.  White,  6  Johns.  Oh.(N.  Y.) 
360.  That  an  objection  on  this 
ground  may  be  waived^  and  that  a 
party  is  deemed  to  acquiesce  who 
does  not  reasonably  object,  see  Page 
V.  Facackerly,  36  Barb.  (N.  Y.)  392. 
That  a  court  required  to  consist  of 
eight  judges  may  act  by  eeven,  if  one 
is  inoompetent  by  reason  of  consan- 
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guinity,  see  Oakley  «.  AspinwiU, 
3  N.  Y.  547.  And  dedde  with  the 
concurrence  of  only /our;  Ibid.  That 
a  conatitutionai  amendment  required 
to  be  proposed  to  the  people  by  "  two- 
thirds  of  each  house"  of  the  Legisla- 
ture is  well  proposed  by  a  quorum  of 
two-thirdt  of  each  house,  ^  see  State 
V.  McBride,  4  Mo.  803 ;  t .  e.  29  Am. 
Dec.  636;  Green  v.  Weller,  82  Vif». 
650,  677.  That  an  act  of  incofpoTV 
tion  requiring  the  "  assent  of  at  least 
two-thirds  of  each  house"  is  well 
passed  by  two-ihirdi  of  a  qncrnm  of 
each  house,  —  see  Southwortii  v. 
Palmyra  Ac.  R.  Co.,  2  Mich.  387. 

*  Satterlee   «.  San   Frandtfov  SS 
Gal.  314. 
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required  four  directors  to  constitute  a  quorum.  The  company 
was  afterwards  merged  with  a  corporation  chartered  by  Rhode 
Island,  whose  charter  was  silent  as  to  the  number  required. 
By  the  contract  of  merger,  which  was  a£5rmed  by  the  Rhode 
Island  Legislature,  the  latter  company  surrendered  its  fran- 
chises, powers,  and  privileges  to  the  Connecticut  company; 
and  the  Connecticut  Legislature,  by  an  act  confirming  the 
merger  j  declared  that  all  the  rights  of  the  old  company  in  this 
State  should  be  preserved  to  the  new  one.  It  was  held  that, 
after  the  merger,  fov/r  anlyf  and  not  a  majority ^  were  necessary 
for  a  quorum.^ 

§  3921,  By-law  Fixtngr  Qaomm  at  Less  than  a  Majority. 

It  has  been  held  that  a  by-law  is  valid  which  provides  that  a 
quorum  of  the  directors  may  consist  of  a  less  number  than  a 
majority.  A  charter  declared  that  the  corporate  powers 
should  be  exercised  by  a  board  of  twenty-three  directors.  It 
omitted  to  prescribe  the  number  necessary  for  a  quorum,  but 
gave  power  to  make  such  by-laws  as  the  board  should  judge 
necessary.  It  was  held  (1)  that  a  by-law  declaring  five  direct- 
ors — or,  in  the  absence  of  the  president,  seven — a  quorum 
for  the  transaction  of  the  ordinary  business  of  the  company 
was  valid;  (2)  that  an  assignment  of  securities  to  a  very  large 
amount,  made  under  the  corporate  seal,  to  secure  to  the 
assignee  an  admitted  debt  arising  in  the  business  of  the  com- 
pany, was  "ordinary  business  of  the  company,"  which  such 
quorum  might  direct.  In  the  view  of  the  court,  the  fact  of 
the  transaction  being  small  or  large,  could  not  affect  the  ques- 
tion whether  it  was  "  ordinary  business."  Though  such  pledge 
or  assignment  was  of  the  principal  part  of  the  assets  of  the 
corporation,  to  a  creditor  who  was  pressing  for  payment  of  a 
very  large  demand,  yet,  as  it  was  not  made  with  the  design  of 
going  into  insolvency,  but  to  relieve  the  corporation  from 
embarrassment  and  enable  it  to  continue  its  business, — the 
transaction  should  be  deemed  included  in  the  authority  dele- 
gated to  the  five  directors:^  a  doubtful  holding  indeed. 


^  Lane  v.  £ramerd,  30  Conn.  565. 


»  Uoyt  V,  Thompflon,  6  N.  Y.  SM. 
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§  3922.  Whether  Ex  Officio  Trustees   not  a  Part   of  the 
Quomm. — There  is  a  holding  in  New  York  to  the  effect  that 
ex  officio  trustees  are  not  necessarily  a  part  of  the  quorum. 
Three  societies  were  authorized  by  statute  to  choose  three  trus- 
tees each^  to  take  and  hold  real  estate,  and  erect  a  hall  thereon 
for  the  use  of  the  three;  and  the  statute  also  provided  for  two 
ex  officio  trustees,  making  eleven  in  all;  and  declared  that  it 
should  be  lawful  for  the  board  of  trustees,  or  a  majority  of 
them,  to  mortgage  the  land.     It  was  held  that  a  mortgage  exe- 
cuted by  five  of  the  nine  chosei^  trustees  might  be  presumed 
to  have  been  executed  with  the  concurrence  of  a  majority  of 
the   board.^    This  holding  does  not  seem  to  be  sound.    Ex 
officio  trustees  are  either  trustees  or  they  are  not  trustees.    If 
they  are  trustees,  it  makes  no  difference  Jiow  they  happen  to 
be  such;  they  possess  the  powers  and  the  rights  of  other  trus- 
tees, and  are  hence  necessary  to  make  up  a  majority  which 
alone   can   bind   the   corporation  in   extraordinary  matters. 
Where  a  statute  authorized  an  agricultural  society,  by  vote  of 
five  of  its  directors,  to  sell  and  dispose  of  its  property  and 
invest  the  proceeds,  and  the  board  of  directors  consisted  of 
the  president,  the  secretary,  the  treasurer,  and  five  directors, 
the  ofiicials  named  being  directors  ex  officio,  and  at  the  meet- 
ing of  the  board  convened  to  act  under  the  statute  there  were 
present  the  president,  the  secretary,  and  four  directors,  all  of 
whom  voted  to  sell  the  property, — it  was  held  that  the  sale  was 
valid,  since  the  ex  officio  directors  were  as  much  entitled  to 
vote  as  those  specifically  called  directors.* 

§  8023.  Number  that  may  Act  in  Ministerial  Matters.  — 

In  ministerial  matters,  such  as  may  be  delegated  under  prin- 
ciples elsewhere  discussed,'  a  majority  may  act,  so  as  to  bind 
the  rest;  or  even  a  less  number  may  act  by  delegation  or 
appointTTient.  Applying  this  principle,  it  has  been  held  that 
where  an  unincorporated  company  was  organized  and  three 

^  Miller  «.  Ohanoe,  S   Edw.  Oh«  Houseman,   81   Mich.  009;  s.  e.  ^ 

(N.  Y.)  809.  N.  W.  Rep.  16. 
•  Kent    County    Agric.    Soc.     v.  ^PoU,  5  3947. 
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persons  were  appointed  as  managers  for  the  first  year,  with 
authority  to  commence  business  when  sufficient  capital  should 
be  subscribed,  paid  in  or  secured,  and  two  of  these  managers 
incurred  an  indebtedness  for  materials  with  which  to  com- 
mence business,  all  the  members  were  bound  to  pay  this 
indebtedness  as  partners.  The  court  laid  stress  on  the  fact 
that  it  did  not  appear  that  the  two  had  not  acted  with  the  con- 
sent of  the  third^  and  that  it  was  not  necessary  that  the  third 
should  be  corporeally  present.*  There  is  an  English  holding 
to  the  effect  that  where  directors  of  a  company,  acting  within 
their  authority,  resolve  that  all  the  powers  of  the  directors, 
other  than  to  make  calls,  be  delegated  to  three  of  the  directors 
as  a  committee,  but  the  resolution  does  not  appoint  a  quorum, 
although  unanimity  of  the  committee  might  not  be  necessary 
to  make  their  acts  valid,  they  must  all  be  present  at  a  meeting; 
and  they  have  no  power  to  appoint  other  members  of  the  com- 
mittee, either  in  addition  to,  or  to  fill  a  vacancy  in,  the  com- 
mittee.* 

§  391M.  Acts  of  Directory  Composed  of  Bxcessive  Number. 

The  action  of  the  directory  of  a  corporate  body  composed  of  a 
greater  number  than  allowed  by  the  charter,  is  none  the  less 
valid  and  binding,  if  the  stockholders  do  not  complain,  but 
acquiesce.* 

§  3025.  Directors  No  Power  to  Bxclude  Some  of  their 
Board.  —  From  what  has  preceded,  it  must  follow  that  the 
stockholders  are  entitled  to  have  the  business  of  the  corpo- 
ration controlled  by  the  whole  board  which  they  have  law- 
fully elected;  and  hence  it  is  not  competent  for  a  majority  of 
the  board  to  exclude  a  minority,  or  even  a  single  member;* 
and  it  would  seem  equally  to  follow  that,  after  such  an  unlaw- 


^  As  to  the  presumption  of  such     Asso.,  8  Rail.  Corp.  L.  J.  227;  a.  c.  62 
consent,  seepox^,  $$  3926,  8927,  4357.       L.  T.  (n.  s.)  873;  69  L.  J.  Chan.  616. 

»  Wells  «.  Gates,  18  Barb.  (N.  Y.)  *  Hax  v.  Davis  Mill  Co.,  39  Mo. 

554,  668.  App.  463. 

*  Be  Liverpool  Household  Stores 

*  State  V.  Ohio  Ac.  R.  Co.,  6  Ohio  0.  0. 414. 
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fnl  exclusion,  there  is  no  board  remaining  which  is  compe- 
tent to  act  so  aa  to  bind  the  corporation,  in  the  absence  of 
circnmstances  of  estoppel. 

.  §  d926.  Presumption  in  Favor   of  Begrolar  Action.  —  A 

general  presumption  of  validity  attends  the  acts  of  corporate 
directors  at  the  outset,  where  nothing  to  the  contrary  appears; 
and  it  has  been  said  that  "when  the  act  purports  to  be  the 
act  of  the  board,  it  may  be  presumed  that  it  was  the  act  of  the 
majority  until  the  contrary  is  shown/' ^     But  where  the  facts 
are  disclosed,  and  they  show  nothing  more  than  an  assent  by 
the  directors  separately  and  without  consultation,  then  the 
conclusion  ought  to  be  that  the  act  does  not  bind  the  corpo- 
ration, unless  Bomething  further  is  disclosed,  as,  for  instance,  a 
custom  of  acting  that  way,  or  a  ratification.*    What  is  evidence 
of  assent  where  the  particular  member  is  present  at  a  meeting 
of  the  board,  is  elsewhere  considered.'    If  a  director  be  present 
at  the  adoption  of  a  resolution  and  aware  of  what  is  being 
done,  and  makes  no  opposition  to  its  adoption,  he  must  he 
presumed  to  have  assented  to  it     But  if  such  proceeding  be 
merely  preliminary  to  a  decision  by  a  subsequent  vote  of  the 
stockholders,  on  a  question  so  important  as  the  consolidaiion 
of  the  corporation  with  another  corporation,  which  can  only 
be  ultimately  decided  by  the  vote  of  all  the  stockholders,  and 
not  of  the  board  of  directors,  such  consent,  so  given  by  a 
member  of  the  board  of  directors,  who  is  also  a  stockholder, 
does  not  estop  him  from  afterwards  objecting  to  the  consol- 
idation.* 

§  3927.  Extent  of  Tlds  Presumption. — This  presumption 
includes  the  presumption  that  the  meeting  of  a  board  of  direct- 

^  Despatch  Line  v.  Bellamy  Man.  Tenney  v.  East  Warren  Lumber  Oo., 

Go.,  12  N.  H.  205;  a.  c.  37  Am.  Dec  43  N.  H.  843. 
203,  ]9er  Parker,  C.  J.    It  has  been         «  ^nte,  §3908;  with  which  oompsie 

held  competent  evidence,   that  is  stiffi-  potty  §  3988. 
dent  presumptiye  proof,  for  a  stranger^  *  Fost^  %  4357,  et  esq. 

of  the  concurrence  of  a  quorum  of  a  *  Mowrey  v.  Indianapolis  Ac  B» 

board  of  directors  of  a  corporation,  to  Oo.,  4  Biss.  (U.  8.)  78. 
show  that  they   <u$ented  9eparaUly* 
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ors  at  which  a  giyen  resolution  was  passed  was  regularly 
convened/  Thus,  where  the  validity  of  an  act  done  at  a 
special  meeting  of  the  board  of  directors  of  a  corporation  is 
drawn  in  question,  on  the  ground  that  some  of  the  directors 
were  not  notified  to  attend  the  meeting,  the  burden  is  on  the 
party  attacking  the  regularity  of  the  proceedings  to  show 
that  the  directors  in  question  were  not  in  fact  notified.  If  it 
appear  that  a  meeting  was  held,  and  that  a  quorum  was  pres- 
ent, it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  due  notice  was  given,  and  that  all  steps  neces- 
sary to  constitute  it  a  regular  and  valid  meeting  were  taken.* 
This  is  especially  so  where  the  minutes  of  the  corporation 
recite  that  notice  had  been  given,  but  do  not  state  in  what 
manner  it  was  given.*  So,  where  an  officer  of  a  corporation  is 
required  to  be  chosen  by  ballot,  and  the  record  of  his  election 
does  not  specify  the  mode,  the  legal  presumption  is  that  he 
was  chosen  by  ballot.^  So,  where  unanimity  is  necessary  to 
the  legal  authority  to  make  an  order  on  the  books  of  the  cor- 
poration, and  such  order  was  entered  of  record,  it  should  be 
presumed  to  have  been  made  with  the  unanimity  required, 
although  that  fact  does  not  appear  in  the  record.*  Where  the 
charter  of  a  corporation  required  that  two-thirds  should  be 
assembled  for  the  transaction  of  business,  and  it  appeared 
from  the  minutes  that ''  after  due  invitation,  the  corporators 
mef — it  was  held  that  this  was  sufficient  to  prove  a  meeting 
of  two-thirds,  as  the  custom  had  not  been  to  mention  the 
names  or  number  of  those  present.*  So,  where  the  by-laws  of 
a  corporation  required  the  meetings  to  be  held  at  the  counting- 
room  of  the  corporation,  and  it  appeared  from  the  records  that 
a  meeting  was  held  at  the  dwelling-house  of  the  general  agent 

^  Sargent   v.    Webster,    13    Met.     Oas.  27.    Compare  Harding  v.  Vande- 
(Mass.)  497;  $,  e.  46  Am.  Dec.  743;     water,  40  Gal.  78. 
Ohouteaa  Ins.  Co.  «.  Holmes,  6S  Mo.  *  Blanchard  v.  Dow,  32  Me.  667. 

601 ;  «.  c.  SO  Am.  Rep.  807.  *  Lexington  v.  Headley,  6   Bosh 

»  Po9t,  «  3985,  5029.  (Ky.),  608. 

•  Granger  v.  Original  Bmphre  Ac.  •  Commonwealth   if.   Woelper,    8 

Oo.,  60  OaL  678;  «.  c.  9  Am.  Corp.     Serg.  A,  R.  (Pa.)  29;  s.  e.  8  Am.  Dec. 

628. 
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and  clerk,  without  stating  that  it  was  at  the  counting-room  of 
the  corporation,  and  there  was  no  other  evidence  in  reference 
thereto,  —  it  was  held  that  the  court  would  presume  that  their 
counting-room  was,  for  the  time  being,  at  that  place.*  Where 
an  act  of  incorporation  directed  in  what  manner  the  first 
meeting  of  the  corporation  should  be  called,  and  it  was  shown 
that  at  the  first  meeting  the  proper  ofQcers  were  elected  in  due 
form,  and  no  defects  were  shown  in  the  subsequent  proceed- 
ings of  the  corporation  for  twenty  years  or  more,  —  it  was 
held  that  there  was  sufficient  presumptive  proof  of  its  original 
organization,  although  it  did  not  appear  how  the  first  meeting 
was  called.*  So,  if  the  clerk  of  a  corporation  is  present  when 
a  vote  approving  his  election  is  passed,  and  he  himself  records 
the  vote,  his  acceptance  of  the  office  will  be  presumed.* 

§  89S8.  Batiflcation  of  Acts  Done  by  Lmb  than  tiie 
Requisite  Number.  —  The  act  of  less  than  a  quorum  may  be 
ratified  by  the  quorum  and  thus  become  binding  upon  the  cor- 
poration. Thus,  at  two  meetings  of  an  insurance  company, 
losses  were  allowed  by  directors,  there  being  no  quorum 
present  at  either  meeting.  It  was  held  that  ^' the  vote  of  a 
quorum  to  assess  their  members  to  pay  these  losses,  or  to  pay 
the  debts  incurred  to  meet  them,  was  a  distinct,  unequivocal 
evidence  of  ratification  of  their  allowance  and  payment.''*  The 
rule  is  said  to  be  settled  that  where,  at  a  meeting  of  a  board 
of  directors  of  a  corporation  formed  for  purposes  of  pecuniary 
profit,  an  act  is  ordered  to  be  done,  without  objection,  either 
then  or  subsequently  made,  to  the  regularity  of  the  meeting 
by  any  director  or  stockholder,  and  the  act  thus  authorized  is 
afterward  performed^  its  legality  cannot  afterward  be  qii©*" 
tioned  in  a  suit  in  equity  on  the  ground  of  irregularity- 

^  McBaniels  «.  Flower  Brook  Man.  '  Atlantic  dc.  Ins.  Ck>.  v.  Saaden, 

Co.,  22  Vt.  274.  86  N.  H.  262,  270 ;  Hanson  v.  l>e^' 

*  Society  of  Middlesex  Husband-  86  Me.  616.    Con^tra,  Price  <r«  ^^ 
men  Ac.  «•  Davis,  3  Met.  (Mass.)  183.  Bapids  dec  B.  Oo.,  18  Ind.  58« 

*  Delano  «.  Smith  Charities,  188         »  Samnel  «.  Holladay,  1  Woolw. 
Mass.  63.  (U.  8.)  400. 
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Upon  a  principle  already  suggested/  where  two  agents  are 
appointed  by  a  pariah  to  make  an  entry  on  land,  an  entry  by 
oae  alone  does  not  pursue  the  authority;  but  the  parish  may 
avail  themselves  of  such  entry  by  bringing  their  action  upon  it, 
which  will  be  a  ratification.'  Where  there  is  a  power  to  acU 
but  the  action  is  irregularly  doney  unquestionably  the  same 
body  may  cure  the  defect  by  subsequent  action.  But  where 
there  is  no  power  to  act,  the  body  which  has  assumed  to  act 
without  power  cannot  ratify}  If  this  distinction  is  kept  in 
mind,  the  propriety  of  a  decision  will  be  seen,  where  it  was 
held  that  where  a  board  of  directors  had  passed  a  resolution 
for  the  payment  of  a  salary  to  one  of  their  members,  to  which 
resolution  his  own  vote  was  necessary,  whereby  the  resolution 
was  not  in  fact  adopted,  it  did  not  become  adopted  by  the 
aipprovalf  at  a  subsequent  meeting,  of  the  minutes  of  the  meet- 
ing at  which  the  resolution  was  thus  attempted  to  be  passed.^ 
The  approval  of  the  minutes  at  the  subsequent  meeting  was 
simply  an  assertion  by  the  directors  that  the  secretary  had 
properly  recorded  them.*  Doubtless  the  subsequent  passage 
of  a  resolution  to  which  the  vote  of  the  beneficiary  director 
was  not  necessary,  would  have  cured  the  previous  defect. 

§  d920.  Power  of  a  Quorum  to  Contract  with  their  Own 
Members. — It  is  perfectly  clear  from  the  foregoing  premises 
that  where  a  bare  quorum  is  assembled,  no  contract  can  be 
made  with  a  member  of  that  quorum,  because  such  a  contract 
requires  his  concurrence,  and  he  cannot  be  on  both  sides  of 
the  same  contract.  As  to  that  contract  he  is  not  a  director^ 
but  is  a  stranger;  and  when  he  steps  out  of  the  bare  quorum 
and  assumes  the  attitude  of  a  stranger,  the  quorum  is  broken.* 
In  one  case  involving  this  question/ the  act  incorporating  the 
company  did  not  specify  what  number  of  directors  should  con- 

^  AnU,  a  726,  3911. 
■  First    Parish  v.  Oole,    3   Pick.  •  Ibid. 

(Mass.)  232.  *  See,  upon  this  subject,  Miner  fw 

•  Post,  §  5287.  Belle  Isle  Ice  Co.,  93  Mich.  97. 

*  Davis  Mill  Co.  v.  Bennett,  39  '  Van  Hook  v.  SomerviUe  Mam 
Mo.  App.  460.                                              Co.,  5  N.  J.  Eq.  187. 
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stitata  a  quomm,  bat  thai  a  board  of  firo  shoald  baTo  the 
xnaDagement  of  the  stock,  property,  and  conoerne  of  the  com- 
pany,  one  of  whom  was  to  be  president.     By  other  proyisioDS 
the  president  and  directors,  or  a  majority,  had  power  to  act 
in  specified  cases,  such  as  calling  in  stock,  appointment  of 
agents,  etc.     The  president  and  two  of  the  directors  met  and 
made  a  mortgage  of  the  company's  property  to  one  of  the  lat^ 
ter.    Chancellor  Halsted  refused  to  recognize  this  action  as 
valid,  on  the  ground  that  a  member  of  a  corporation  contract- 
ing with  it  is  regarded,  as  to  that  contract,  as  a  stranger.    Bat 
where  the  board  of  directors  of  a  corporation  consisted  of 
eleven,  all  of  whom  convened  at  a  meeting  of  the  board,  and  at 
such  meeting  the  board  adopted  a  resolution  under  which  a 
deed  of  trust  of  its  assets  was  executed,  which  deed  secured 
and  preferred  four  of  its  directors  who  were  its  creditors  and 
who  were  present  and  voted  for  the  resolution,  and  six  disin- 
terested directors  voted  for  it  and  one  voted  against  it,  it  was 
held  a  valid  act  of  the  corporation;  since  seven  of  the  directors 
constituted  a  quorum,  and  the  resolution  was  carried  not  only 
by  a  majority  of  the  quorum,  but  by  a  majority  of  those  pres- 
ent who  were  disinterested.^    A  similar   conclusion  has  been 
reached  in  other  cases.    In  a  case  before  the  Supreme  Court 
of  Iowa,' the  by-laws  provided  that  the  president  and  two 
directors  should  constitute  a  quorum.     At  a  meeting  at  which 
the  president  and  two  directors  only  were  present,  a  sale  of  the 
property  of  the  corporation  was  made  to  the  president.    The 
transaction  being  free  from  the  taint  of  fraud,  the  validity  of 
this  sale  was  confirmed.     One  of  the  judges  reasoned  thns: 
^'  Since  the  president  and  two  of  the  directors  constituted  a 
quorum,  it  was  competent  for  two,  being  a  majority  of  that 
quorum,  to  bind  the  corporation;  and  if  two  were  able  to  act, 
even  as  against  the  opposing  vote  of  the  other,  they  could,  a 
fortiori^  act  without  his  concurrence."*    This  reasoning,  of 
course,  assumes  that  a  person  incapacitated  to  act  (because  a 

>  Foster  V.  MoUanphy  Planing  WU  •  Per  Oole,  J.,  ibid.,  p.  28S.   See 

Co.,  92  Mo.  79,  88.  also  St.  Louis  v.  Alexander,  23  Mo. 

*  BueU  V,  Buckingham,  16  Iowa,  488, 489. 
284 ;  «.  c.  86  Am.  Dec.  616. 
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director  is  the  corporation's  trustee)  may  yet  constitute  an 
essential  factor  in  the  quorum  for  action.  It  is  perfectly  clear 
that  a  member  of  a  corporation  is  not  incapacitated  by  such  a 
circumstance  from  dealing  with  the  corporate  body;^  it  is 
equally  plain  that  a  member  of  a  bare  quorum  ceases  to  be 
such  the  moment  that  the  subject  of  his  own  contract  with 
the  corporation  is  taken  up.  Such  contracts,  always  so  fragrant 
with  suspicion,  ought  at  least,  on  the  side  of  the  corporation, 
to  be  concurred  in  by  a  majority  of  the  whole  board. 

§  8I9SO.  Place  of  the  President  in  the  Quorum.  —  It  is  not 

necessary  that  the  president  of  a  corporation  should  be  pres- 
ent at  the  meeting  of  the  board  of  directors  at  which  a  vote 
authorizing  the  doing  of  a  corporate  act  is  passed.  ''  The 
president  and  directors"  is  said  to  be  a  convenient  and  very 
common  mode  of  designatiug  the  board  of  directors  in  their 
^ggi^Ggftte  capacity;  but  it  does  not  render  the  presence  of  the 
president  essential,  unless  otherwise  required  by  the  charter 
or  by-laws.'  But  the  president,  being  almost  always,  and 
under  most  systems  necessarily,  a  director,  counts^  in  making 
up  the  quorum,  as  a  director.  Thus,  where  the  charter  of  a 
bank  required  seven  directors  to  make  a  board,  and  declared 
the  president  to  be  entitled  to  all  the  powers  and  privileges  of 
a  director,  the  president  and  six  directors  were  held  to  consti- 
tute a  sufficient  board  to  satisfy  the  requisitions  of  the  charter.' 
So,  where  there  were  five  trustees,  of  whom  the  president  was 
one,  a  report  signed  by  the  president  and  two  trustees  was  held 
to  comply  with  a  statute^  requiring  it  to  be  ^'signed  by  the 
president  and  a  majority  of  the  trustees."' 

§  9931.  When  Take  the  Sense  of  the  Stockholders. — In 

joint-stock  corporations  the  directors  cannot  perform  what  are 


*  1  Kyd  on  Corp.  180;  Ang.  St 
Ames  on  CJorp.,  i  233;  Worcester 
Turnp.  Oo.  v.  Willard,  6  Mass.  80; 
t.  c.  4  Am.  Dec.  39;  Gilmore  v.  Pope, 
5  Haas.  491 ;  Berks  dec.  Turnp.  Road 
V.  Myers,  6  Serg.  St  R.  (Pa.)  12 ;  «.  c.  9 
Am.  Dec.  402;  Gordon  v,  Preston,  1 
•  Glen's  Falls  Paper  CJo.  v. 


Watts  (Pa.),  885;  «.  c.  26  Am.  Dec. 
76,  per  Gibson,  C.  J. 

*  Sargent    v.    Webster,    13    Met. 
(Mass.)  497;  $.  c.  46  Am.  Dec.  743. 

'  Bank  of  Maryland  v.  Buff,  7  Gill 
St  J.  (Md.)  448. 

«  N.  Y.  Laws  1848,  ch.  40,  «  12. 
White,  18  Hun  (N.  Y.),  214. 
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called  eonstituent  acts  without  convening  the  stockholders, — 
as,  for  instance,  increasing  or  diminishing  the  capital  stock,^ 
or  otherwise  essentially  changing  the  purpose  for  which  the 
corporation  was  formed,  or  putting  an  end  to  its  existence  or 
operations.     So,  it  has  been  held  that  a  majority  of  the  board 
of  directors  of  a  passenger  railway  company,  though  control- 
ling a  majority  of  the  stock,  have  no  power,  without  special 
authority  in  their  charter,  to  execute  a  lease  of  the  road  and 
property  without  first  submitting  the  question  to  the  stock- 
holders at  a  meeting  called  in  accordance  with  their  charter.' 
But,  as  we  have  already  seen,*  there  are  cases  where  the  trus- 
tees,  and  not  the  body  of  members,  are  the  corporation, — that 
is  to  say,  the  body  which  has  been  incorporated.     In  such  a 
case  the  members  cannot  perform  any  corporate  act,  though 
no  reason  is  perceived  why  the  trustees  may  not  assemble 
them  for  the  purpose  of  taking  their  advice  as  to  any  proposed 
line  of  action.     Thus,  it  has  been  held  that  a  resolution  passed 
at  a  general  meeting  of  a  religious  corporation,  though  a  major- 
ity of  the  trustees  are  present  and  concur,  is  not  a  corporate 
act.* 

§  S982.  Majority  can  Act  only  at  a  Begnlar  Meetinff.— 

The  cases  which  hold  that,  a  majority  of  a  definite  body  being 
assembled,  a  majority  of  those  assembled  may  act,*  imply  that 
the  quorum  is  regularly  assembled,  either  in  regular  or  staUd 
meeting,  or  else  upon  due  notice,^  In  general,  the  mere  acci- 
dental assembly  of  a  majority  of  persons  who  are  directors  of 
a  company  does  not  constitute  a  legal  board/  and  the  acts  of 


»  Ante,  §§  86,  056, 2076. 
'  Martin  v.  Continental  Pass.  B. 
Co.,  14  Phila.  (Pa.)  10. 
'  AnU,  §  16. 

*  Cammeyer  v.  United  German 
Lutheran  Churches,  2  Sandf.  Ch. 
(N.  Y.)  186. 

*  Ante,  §  3914. 

*  Despatch  Line  v.  Bellamy  Man. 
Co.,  12  N.  H.  206;  $.  c.  87  Am.  Dec. 
SOS,  207.    Compare  Edgerly  v.  Emer* 
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son,  23  N.  H.  665 ;  <.e.  56  Am.  Dec.  207. 
*  Hoyt  v.  Bridgewater  Copper  M. 
Co.,  6N.  J.  Eq.  253,  275;  Hillyer  v. 
Overman  S.  M.  Co.,  6  Nev.  61;  Cam- 
meyer V.  United  German  Lutheran 
Churches,  2  Sandf.  Oh.  (N.  Y.)  186, 
229.  Contra,  State  v.  Smith,  48  Vt 
266;  Waite  v.  Windham  Mining  Co., 
37  Vt.  608;  Bank  v.  Rutland  Ac  R 
Co.,  30  Yt.  159;  Barcua  ••  Hasnibil 
Ac.  R.  Co.,  26  Mo.  102. 
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directors,  at  a  meeting  irregularly  called,  as  where  notice 
of  the  meeting  is  not  given  to  some  of  the  directors, — is  not 
binding  on  the  corporation  unless  ratified.^  The  settled  law 
is  said  to  be  'Hhat  in  case  of  a  definite  body,  like  a  board  of 
bank  directors,  a  majority  must  be  present  at  a  regular  meet- 
ing, or  at  a  special  meeting  notified  according  to  by-law,  if 
there  be  any,  or  otherwise  reasonably  notified  to  all  the 
members  (excepting  perhaps,  cases  of  absence  at  a  distance) 
without  fraud  or  attempt  at  surprise;  and  at  such  meeting  a 
majority  of  those  present  can  act  for  the  whole.''*  When, 
therefore,  a  corporate  by-law  declared  that  ''a  majority  vote  of 
the  directors  shall  at  all  times  determine  the  action  of  that 
body,"  it  was  held  that  this  meant  a  majority  of  a  quorum 
present  at  a  meeting  of  the  directors,  within  the  meaning  of 
the  above  rule.*  So,  where  the  validity  of  a  mortgage  was  called 
in  question,  and  it  did  not  appear  that  it  had  been  assented  to 
by  all  the  directors  at  any  meeting,  or  even  separately;  that 
there  had  been  no  meeting  and  consultation  of  the  whole  board 
at  which  a  vote  of  the  majority  authorized  the  mortgage  to  be 
executed;  nor  that  there  hadbeen  any  meeting  regularly  noti- 
fied or  held  at  some  regular  period  at  which,  though  all  did 
not  appear,  a  majority  assembled  and  assented  to  the  making 
of  the  mortgage  by  a  majority  vote;  but,  on  the  contrary,  that 
the  assent  was  given  by  two  of  the  directors  only,  and  that 
there  was  nothing  to  show  that  the  third  had  an  opportunity 
to  act, — it  was  held  that  the  mortgage  was  void.* 

§  3933.  Meet  outside  the  State. — Whether  the  corporators 
at  large  can  hold  a  meeting,  for  the  purpose  of  organizing  or 
doing  any  other  constituent  act  outside  the  State,*  it  is  gener- 


*  Gordon  V.Preston,  1  Watts  (Pa.), 
585;  $.  c.  26  Am.  Dec.  76;  Stow  v. 
Wyse,  7  Oonn.  214;  «.  c.  18  Am.  Dec. 
99. 

'  Lockwood  V.  Mechanics'  Nat. 
Bank,  9  B.  I.  308 ;  «.  e.  11  Am.  Bep. 
253,266.  See  also  Sargent  v.  Web- 
ster, 13  Met.  (Mass.)  497;  $.  e.  46 


Am.  Dec.  743;  Oahill  v.  Kalamazoo 
Ins.  Co.,  2  Dougl.  (Mich.)  124;  $.  c. 
43  Am.  Dec.  457. 

'  Foster  v.  Mullanphy  Planing 
Mill  Co.,  92  Mo.  79,  89. 

*  Despatch  Line  v.  Bellamy  Man. 
Oo.,  12  N.  H.  205;  «.  e.  37  Am.  Dec. 
203. 


•  AnU,  i  694. 
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ftlly  agreed  that  the  directors,  being  bat  officers  or  agents,  can 
hold  meetings  outside  the  State  for  the  transaction  of  the 
ordinary  business  of  the  corporation/ — as  for  instance^  to 
appoint  a  secretary;  •  or  confer  power  upon  an  agent  to  execute 
a  deed;'  and  their  minutes  may  be  used  as  evidence  of  their 
acts,  even  though  their  meetings  appear  to  have  been  held 
out  of  the  chartering  State.*  And  even  if  they  have  no  such 
power,  it  seems  a  sound  conclusion  that  a  stockholder  will  not 
be  heard  to  raise  the  objection,  if  he  has  attended  previous 
meetings  at  the  same  place  without  ever  having  objected  to 
their  being  held  at  such  place.* 

§  80)34.  When  BeeoTd  Need  not  AffirmatiYely  Show  Notice. 

When  a  quorum  are  present  at  a  meeting  of  directors,  the 
presumption  is  that  proper  notice  was  sent  to  all;*  and  one 
court  has  taken  the  unjustifiable  position  that  where  a  qucrum 
of  the  directors  of  a  bank  meet,  and  unite  in  any  determina- 
tion, the  corporation  is  bound,  whether  the  other  directors 
are,  or  are  not,  notified.^    A  rule  of  this  kind  opens  the  door 
wide  to  secret  cabals  and  "  ring "  management  among  the 
directors.    The  other  rule,  elsewhere  expressed,"  is,  that  every 
member  has  the  right  to  be  present  for  consultation,  and  to 
watch  the  proceedings,  although  he  may  be  in  the  minority, 
and  that  where  this  right  is  ignored,  the  proceedings,  unless 
made  good  by  other  principles,  are  void.     It  is  not  necessary, 
where  the  validity  of  a  corporate  act  is  drawn  in  question, 
that  it  should  appear  from  the  records  of  the  corporation  that 
notice  was  given  to  all  the  directors  of  the  meeting  of  the 
board  at  which  the  act  was  authorized;  since,  as  elsewhere 
stated,*  a  corporation  is  not,  like  a  court  of  justice,  a  body 
that  can  only  speak  by  its  record.     On  the  contrary,  i*  ^^ 

*  Ohio  &c.  R.  Co.  V.  McPherson,  85  •  Wood  v.  Boney  (N.  J.),  21  Atl. 
Mo.  13;  «.  e.  86  Am.  Dec.  128.                  Bep.  574. 

>  McCaU  V.  Byram   Man.  Go.,  6  •  Wells  v.  Rodgers,  60  Mkh.  626; 

Conn.  428.  $.  c.  27  N.  W.  Rep.  671. 

•  Arms  ••  Oonant,  86  Vt.  744.  ^  Edgerly  v.  Emerson,  23  5-  ^ 
^  Wood  Hydraulic  &c.  Co.  v.  King,  555;  «.  c.  55  Am.  Dec  207. 

46  Ga.  34.  •  Ante,  §  708. 

*  PoH,  §  5174,  €t  $eq. 

2856 


QUORUM  AND  NUMBER  THAT  CAN  ACT.     [3  Thomp.  Corp.  §  3936. 

sufficient  if  the  fact  that  there  was  no  notice  does  not  appear. 
"  It  would  be  hazardous,"  said  the  Ma«?sachusetts  court,  in  an 
opinion  written  by  Shavr,  0.  J.,  "  to  decide  that  every  vote 
passed  by  an  aggregate  body  is  void  if  it  do  not  appear  by 
the  record  that  all  were  notified.  We  believe  it  is  not  usual, 
in  corporate  records,  to  state  how  the  members  were  notified. 
The  presumption  omnia  rite  acta  covers  multitudes  of  defects 
in  such  cases,  and  throws  the  burden  upon  those  who  would 
deny  the  regularity  of  a  meeting  for  want  of  due  notice,  to 
establish  it  by  proof."  * 

§  3935.  Manner  of  Assemblingr  the  Meeting*.  —  Keeping 
in  view  the  principle  that  no  valid  corporate  act  can  be  taken 
by  the  board  of  directors  at  a  special  meeting,  unless  it  has 
been  duly  assembled^  it  follows  that  where  a  statute,  by-law, 
or  other  governing  instrument,  directs  the  mode  of  assembling 
a  special  meeting,  any  corporate  action  taken  at  a  meeting 
not  so  assembled  will  be  voidable,  in  the  absence  of  unanimous 
consent.  For  instance,  if  the  governing  statute  provides  that 
the  meeting  shall  be  called  by  the  president,  if  there  be  one, 
and  if  not,  by  two  directors,  then  if  there  is  a  president,  two 
directors  cannot  call  a  meeting,  especially  without  conferring 
with  the  president,  and  notifying  him  of  the  objects  and  pur- 
pose of  the  meeting.*  Nor  will  the  refusal  of  the  president  to 
make  the  call  take  such  a  case  out  of  the  rule,  at  least  unless 
an  abuse  of  discretion  is  shown.* 

§  3936.  When  Notice  of  theMeetingr  must  be  Given. — The 

circumstances  under  which  notice  of  corporate  meetings  must 
he  given  in  order  that  the  action  taken  thereat  should  be 


^  Barg^t  «.  Webster,  IS  Met. 
(Haas.)  497;  $.  c.  46  Am.  Dec.  743. 
to  the  Bame  effect,  see  Ohase  v.  Tat- 
tte,  65  Conn.  455 ;  $.  e.  Z  Am.  St.  Bep. 
•4;  12  Atl.  Rep.  874. 

*  AnUf  i  706;  Thompson  v.  Will- 
ittng,  76  Oal.  153;  8.  c.  9  Am.  St. 
Kep.  187;    18   Pac.  Rep.   153;    San 


Baenayentnra  Ac  Co.  v.  Vassault,  60 
Oal.  634  (general  meeting) ;  Reilly  v. 
Oglebay,  25  W.  Va.  36;  Smith  v. 
Dom,  96  Gal.  73;  i.  c.  80  Pac.  Rep. 
1024. 

*  Smith  V,  Dom,  96  Oal.  73;  ••  e. 
30  Pac.  Rep.  1024. 

*  Ibid. 
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valid,  have  been  already  considered/  with  the  conclusion  that 
where  the  meeting  is  a  $tated  one/  the  time  and  place  of  which 
is  fixed  by  some  by-law  or  regulation,  no  notice  of  it  is  neces- 
sary, but  that  where  it  is  a  special  or  called  meeting,  all  the 
members  must  be  notified  of  it.     But  while  all  the  members 
must  be  notified,  the  principles  already  explained,*  imply  that 
it  is  not  necessary  that  they  should  all  be  present,  in  order  to 
bind  the  corporation  by  their  action.^     It  has  been  held  that 
where  the  manner  of  giving  notice  is  prescribed  by  the  by-lawi, 
and  these  by-laws  are  established  by  the  directors,  but  not  by 
the  corporation,  it  is  competent  for  the  directors  to  disregard 
such  a  by-law,  so  far  as  third  persons  dealing  with  the  corpo- 
ration are  concerned;  so  that  if  they  do  disregard  a  by-law 
directing  what  notice  shall  be  given  of  a  special  meeting,  the 
corporation  cannot  set  up  the  irregularity  in  order  to  impair, 
as  towards  third  persons,  the  directors'  acts.*    Where  a  meet- 
ing of  a  board  of  directors  of  a  bank  in  New  Haven  was  called 
by  the  cashier,  in  pursuance  of  instructions  from  the  presi- 
dent, then  in  New  York,  by  personal  notice  to  the  directors 
in  New  Haven,  wittiout  specifying,  in  such  notice,  the  object  of 
the  meeting,  it  was  held  that  this  was  a  legal  meeting  for 
ordinary  transactions;  and  that  the  giving  of    security  for  a 
debt  of  the  bank,  by  a  mortgage  of  its  real  estate,  was  of  this 
description.*    In  the  absence  of  a  statute,  by-law,  or  other 
governing    instrument    prescribing    the    manner   in  which 
notice  shall  be  given,  personal   notice   is    necessary,  and  it 
will  not   be  sufScient  to  leave  a  copy  of  a  written  notice  at 


*  AnU,  §  707,  ei  ug. ;  State  v.  Bon- 
nell,  85  Ohio  St.  10 ;  People  v.  Batch- 
elor,  22  N.  Y.  128 ;  Merritt  v.  Farriss, 
22  111.  808 ;  Warner  v.  Mower,  11  Vt. 

'  In  some  States  notice  of  stated  or 
annual  meetings  is  required:  San 
Buenaventura  &c.  Oo.  v.  Vassault,  50 
Oal.  584. 

•  Ante,  i  708.  And  see  3  Am.  St. 
Bep.  69,  note,  and  the  following  cases 
there  cited :  Pike  Co.  v.  Rowland,  94 
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Pa.  St.  238 ;  Kersey  Oil  Oo.  w.Oil  Greek 
Ac.  R.  Co.,  12  Phila.  (Pa.)  374;  Doyle 
v.  Mizner,  42  Mich.  882;  Harding  f. 
Yandewater,  40  Oal.  77 ;  Farwell  «. 
Houghton  Copper  Works,  8  Fed.  Rep. 
66;  State  v.  Ferguson,  31  N.  J.L.107, 
124;  D'Arcy  v.  Tamar  &c.  R.  Oo., 
L.  R.  2  Ex.  158. 

*  Story  V.  Furman,  25  N.  Y.  214. 

*  Samuel  v.  Holladay,  1  Woolw. 
(U.  S.)  400. 

*  Sayings  Bank  v.Davis,8Conn.l9L 
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the  usual  place  of  residence  of  a  director.'  The  right  of 
all  the  directors  to  notice  is  founded  on  the  right  of  being^ 
present  for  the  purposes  of  consultation,  of  which  right 
a  minority  cannot  be  arbitrarily  deprived  by  a  majority.* 
It  follows  that  proceedings  at  a  special  meeting  held  by  a  bare 
majority  of  the  members  of  a  board  of  directors  of  a  corpora- 
tion, without  notice  to  the  other  members,  are  void,  although 
all  those  present  voted  in  favor  of  the  action  taken,  and  the 
result  would  have  been  the  same  had  the  other  members  been 
present.*  But  all  this  proceeds  upon  the  assumption  that  it  is 
fraeticable  to  give  notice;  and  it  has  accordingly  been  held 
that  the  action  of  the  majority  is  not  invalidated  because 
absent  directors,  out  of  the  State,  failed  to  receive  notice  of  tho 
meeting/ 

S  8037.  Notice  of  Adjourned  Meetingrs  must  be  Giyen.  — 

Adjourned  meetings  are  special  meetings,  and  members  not 
present  when  the  adjournment  took  place  must  be  notified. 
Where  a  regular  meeting  of  the  directors  of  a  corporation,, 
from  which  some  of  the  members  are  absent,  is  adjourned  to 
a  future  day,  the  hour  of  which  is  not  fixed,  the  meeting,  held 
Qn  the  day  to  which  the  adjournment  was  had,  is  a  special 
vueting,  of  which  notice  is  required  to  be  given  to  the  absentees 
it  the  regular  meeting;  and  where  no  such  notice  is  given, 
no  act  requiring  the  concurrence  of  a  majority  of  the  quorum 
can  be  done  in  such  a  case;  an  assessment  levied  at  the  adjourned 


*  Bank  of  Little  Eock  v.  McCarthy, 
W  Ark.  473;  ».  c.  29  Am.  St.  Eep. 
«0 ;  18  8.  W.  Rep.  759.    It  is  held  that 

*  ttatute  relating  to  the  service  of  notice 
(Mansf.  Dig.  Ark.  Stat.,  §  206)  does 
"lot  apply  to  notices  of  the  meetings 
of  business  corporations.  In  this  case 
a  mortgage  securing  an  existing  debt 
&nd  further  advances  was  executed 
by  the  authority  of  three  members  of 

*  board  of  five  directors,  at  a  special 
meeting  at  which  four  were  present 
Wid  participated,  and  of  which  the 
^^  had  no  notice.    It  did  not  appear 


that  it  was  impracticable  to  notify  the 
fifth,  and  it  was  held  that  the  mort- 
gage was  void.    Ibid. 

«  Com.  V.  Oullen,  13  Pa.  St.  133-,. 
$,  c.  53  Am.  Dec.  450. 

•  Doernbecher  v.  Columbia  City 
Lumber  Co.,  21  Or.  578;  ».  c.  28  Am. 
St.  Rep.  766 ;  11  Rail.  &  Corp.  L.  J. 
158 ;  28  Pac.  Rep.  899. 

*  Chase  v.  Tuttle,  55  Conn.  455; 
$.  e.  8  Am.  St  Rep.  64;  12  Atl.  Rep. 
874.  See  also  Halifax  Sugar  Ref.  Co. 
V.  Francklyn,  8  Rail.  St  Corp.  L.  J.. 
91. 

2859 


8  Thomp.  Corp.  §  3938.]    dirbctobcl 

meetingy  in  the  absence  of  the  former  absentees,  is  a  nnllity. 
It  has  been  held  that  a  minority  of  the  directors  of  a  railroad 
company,  although  legally  assembled  pursuant  to  call,  eaniufl 
lawfully  ctdjaum  the  meeting  to  a  place  fifty  miles  distant. 

§  3088.  These  Principles  Varied  by  Corporate  Usasrc— 

The  foregoing  rules,  like  many  other  rules  respecting  the 
mode  of  corporate  action,*  may  be  overcome  by  proof  of  a 
contrary  Jiabit  or  u$age  of  acting  on  the  part  of  the  directors. 
Thus,  if  the  directors  adopt  a  practice  of  giving  their  separaU 
assent  to  the  execution  of  contracts  by  their  agents,  it  will 
have  the  same  force  as  if  done  by  a  regular  meeting  of  the 
board;  otherwise  the  public  could  not  deal  with  the  corpora- 
tion in  safety.^     So,  it  has  been  held  that  where  the  articles 
of  association  of  a  company  do  not  prescribe  the  number  of 
directors  required  to  constitute  a  quorum,  ths  number  vfho 
usually  act  in  conducting  the  business  of  the  company  will 
constitute  a  quorum.'    So,  where  it  was  proved  that  claims 
against  a  corporation  were  approved  by  a  majority  of  the  board 
of  directors,  in  accordance  with  the  customary  usage  of  the 
board  in  such  cases,  this  was  held  sufficient  proof  of  approval, 
in  the  absence  of  a  law  or  by-law  restricting  the  directors  to  a 
different  mode.* 


^  Thompson  v.  Williams,  76  Oal. 
153;  «.  c.  9  Am.  St.  Rep.  1S7;  18  Pac. 
Rep.  15S. 

*  State  V.  Smith,  48  Vt.  266.  As 
to  adjourned  meetings,  see  ante,  §§  720, 
721. 

*  Post,  i  6036. 

*  Bank  of  Middlebury  v.  Rutland 
Ac.  R.  Co.,  30  Vt.  159, 170.  A  later 
case  in  Vermont  advances  the  xmten- 
able  proposition  that  a  formal  meet- 
ing of  the  directors  of  a  corporation  is 
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not  necessary  in  order  to  enable  them 
to  do  any  act  which  is  within  ^^ 
corporate  powers.   WsXtev.YfiXidhsm 

CJounty  Min.  Co.,  87  Vt.  608. 

•  Lyster's  case,  L.  R,  4  E^*  2»; 
Lane  v.  Brainerd,  30  Conn.  56S.  8o» 
where  the  words  of  a  chart**  *'* 
doubtful,  Rex  v.  Varlo,  CJoW?-  ^ 
250. 

•  Longmont  Supply  Ditch  ^*  '* 
Ooffman,  11  Ool.  551;  «.  c  I^  ^*^ 
Rep.  508. 
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DELEGATION  OF  THEIE  POWER  BY  DIBEGT0E8. 


Bicnoir 

3944.  How  far  directors  may  delegate 

their  authority. 

3945.  Further  of  this  suhject. 

3946.  Directors  may  not  delegate  the 

power  of  making  assessments. 

3947.  May  delegate  ministerial  duties. 

3948.  Whether  bank  directors   may 

delegate  i)ower  to  discount. 

3949.  May  appoint  and  remove  sub- 

ordinate agents. 

3950.  Single  director  no  power  unless 

appointed  agent. 
3851.  No  power  in  directors  to  confer 
permanent  and  supreme  con- 
trol upon  a  single  officer. 

3952.  May  contract  through  a  commit- 

tee of  their  own  members. 

3953.  Power  of   such   committee   to 

make  contracts. 

3954.  To  mortgage  the  property  of  the 

corporation. 


SBcnoM 

3955.  Authority  to  convey  includes 

I)ower  to  execute  suitable  in* 

struments. 
8956.  Powers  of  committees  in  respect 

of  Utigation. 
3957.  Such  committee   no  power  to 

purchase  real  estate. 
8968.  Power  of  committee  api)ointed 

to  examine  and  report. 

8959.  Power  of  building  committees 

of  church  societies. 

8960.  Quorum  of  such  committee  nec- 

essary to  act. 

8961.  UUra  vires  acts  of  committees 

made  good  by  ratification. 

8982.  Corporation  bound  by  acts  of 
such  committee  within  their 
apparent  authority. 

8963.  Personal  hability  of  the  mem- 
bers of  such  committees. 


§  3944.  How  Far  Directors  may  Delegrate  their  Author- 
ity.— It  is  a  general  principle  of  the  law  that  where  a  power 
to  act  in  a  given  particular  has  been  delegated  from  one  per- 
son to  another,  which  power,  from  its  nature,  involves  the 
exercise  of  discretion,  and  implies  a  special  trust  and  confidence 
on  the  part  of  the  donor  in  the  donee,  it  can  be  executed  only 
by  the  donee;*  unless  (1)  the  donor  of  the  power  has,  in  mak- 
ing the  donation  or  outside  of  it,  expressly  or  impliedly  con- 
feiTed  the  power  to  delegate  it;*  or  (2)  unless  there  is  a  custom 

*  Blore  V.  Sutton,  3  Meriv.  237.  rome,  26  Wend.  (N.  Y.)  485;  $.  c.  37 

'  Shankland  v.  Washington,  5  Pet.      Am.  Dec.  271 ;  Emerson  t;.  Providence 

(U.  S.)  390;  Brewster  v.  Hobart,  15     Hat  Man.  Co.,  12  Mass.  237;  s.  c.  7 

Pick.  (Mass.)  302,  307;   Lyon  v.  Je-     Am.  Dec.  66. 
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in  such  cases  that  the  power  may  be  delegated  by  the  donee, 
of  such  a  nature  and  notoriety  that  the  parties  may  be  under- 
stood to  have  contracted  with  reference  to  it.  It  is  proposed 
to  consider  how  far  this  maxim  applies  to  the  delegation,  by 
governing  boards  and  committees  of  corporations,  of  the  pow- 
ers intrusted  to  them.^ 

§  dM5.  Further  of  This  Subject. — Viewing  the  board  of 
directors  as  the  agents  of  the  corporation,'  a  strict  application 
of  the  principles  of  agency  would  render  invalid  a  delegation 
of  authority  by  this  body  which  in  its  nature  is  purely  per- 
sonal, unless  such  a  power  of  substitution  could  be  found  in 
the  charter  or  by-laws.*    Thus,  it  was  held  in  an  early  New 
Hampshire  case  that,  in  the  absence  of  evidence  of  the  charter 
and  by-laws,  the  court  could  not  judidaUy  know  that  a  board 
of  trustees  of  a  corporation  had  any  power  to  appoint  an 
agent  for  any  purpose  whatever.     Upon  this  principle  it  haa 
been  held  that  a  board  of  directors  could  not  delegate  author- 
ity to  a  committee  or  agent  to  mortgage  or  lease  real  estate 
belonging  to  the  corporation,  as  the  exercise  of  these  powers 
necessarily  involves  discretion  and  judgment.^    So,  a  special 
act  of  the  Legislature  conferred  upon  an  orpJian  asylum  the 
power,  by  their  managers,  to  bind  to  service  children  under  their 
control.     The  managers  were  held  to  have  no  power  under  the 
act  to  delegate  to  a  single  individual  the  trust  conferred  upon 
themselves.'^    So,  by-laws  giving  to  the  directors  ''a  general 


^  Oases  answering  and  illustrating 
this  inquiry  in  other  relations  are : 
Stoughton  i;.  Baker,  4  Mass.  522, 630 ; 
8,  e,  3  Am.  Dec.  236  (legislative  com- 
mittee) ;  Lee  v.  Deerfield,  3  N.  H.  290 ; 
and  see  Windsor  v.  Ohina,  4  Me.  298 
(town  selectmen);  Ball  v.  Dunster- 
ville,  4  T.  R.  813  (deed  of  partneri) ; 
Ohittinston  v.  Penhurst,  2  Salk.  475 
(quorum  of  justices) ;  Reg.  v.  West,  6 
Mod.  180  (the  same). 

«  Po8t,  «  3969. 

'  Tippets  V.  Walker,  4  Mass.  595, 
597. 
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«  Gillis  V.  Bailey,  21 N.  H.  149, 165; 
Despatch  Line  v.  Bellamy  Man.  Oo., 
12  N.  H.  205,  226;  «.  c.  37  Am.  Dec. 
203.  See  also  Emerson  v.  Providence 
Hat  Man.  Ck).,  12  Mass.  237;  i.  e.  7 
Am.  Bee.  66;  Manchester  dec  B<  «• 
Fisk,  33  N.  H.  297 ;  Lyon  v,  Jerome, 
26  Wend.  (N.  Y.)  485;  «.  c.  37  Am. 
Dec.  271 ;  York  Ac.  R.  Co.  v.  Bitcbie, 
40  Me.  425 ;  Rex  v.  Gravesend,  4  Dow. 
&  Ry .  117 ;  <.  e.  2  Barn.  A,  C.  602. 

*  Female  Orphan  Asylum  r.  John- 
son, 43  Me.  180. 
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superintendence  and  control  over  the  affairs  of  the  corpora- 
tion/' with  power  to  sell  lands  and  tenements,  on  such  terms 
as  they  might  deem  advantageous,  gave  them  no  authority  to 
delegate  to  an  attorney  power  to  lease  the  lands.*     So,  where  the 
power  of  alloting  or  distributing  unsubscribed  shares  in  an 
incorporated  company  was  vested  by  the  deed  of  settlement 
in  the  board  of  directors,  they  had  no  right  to  delegate  such 
power.^     These  decisions  are  based  upon  the  principle  that 
the  directors  themselves  exercise  an  authority  delegated  by 
the  corporation,  a  principle  which,  however,  has  been  con- 
troverted by  high  authority.*    The  Supreme  Judicial  Court  of 
Massachusetts,  in  opposition  to  the  cases  just  noticed,  have 
held  that  a  board  of  bank  directors  might  delegate  an  author- 
ity to  a  committee  of  their  own  number  to  alienate  or  mortgage 
real  estate^  and  that  such  an  authority  necessarily  implied  an 
authority  to  execute  suitable  instruments,  using  the  corporate 
seal  for  that  purpose.*    The  court,  speaking  through  Mr.  Chief 
Justice  Shaw,  reasoned  thus :  **  A  board  of  directors  of  the  banks 
of  Massachusetts  is  a  body  recognized  by  law.     By  the  by-laws 
of  these  corporations,  and  by  usage  so  general  and  uniform  as 
to  be  regarded  as  part  of  the  law  of  the  land,  they  have  the  gen- 
eral superintendence  and  active  management  of  all  concerns 
of  the  bank,  and  constitute,  for  all  purposes  of  dealing  with 
others,  the  corporation.     We  think  they  do  not  exercise  a  dele- 
gated authority,  in  the  sense  in  which  the  rule  applies  to  agents 
and  attorneys,  who  exercise  the  powers  especially  conferred 
on  them  and  no  others/'  * 

§  8046.  Directors  may  not   Delegrate  the  Power  of  Mak- 

« 

ing  Assessments.  —  Of  this  nature  is  the  power  of  making  calh 

^  Gillis  «.  Bailey,  21  N.  H.  149.  895.    See  also  Burr  v.  M'Donald,  3 

'  Re  Leeds  Banking  Ck).  (Howard's  Gratt.  (Va.)  216  j  Ex  parte  Conwajr, 

case),  1  L.  R.  Ch.  App.  561;  12  Jur.  4  Ark.  302;  Dana  v.  Bank  of  United 

(N.  8.)  655;  14  Law  Times  (n.  b.)i  States,   5   Watts    &   S.    (Pa.)    223; 

747.  Whitney  v.  Union  Trust  Oo.,  65  N.  Y. 

*  See  potty  4  3969,  a  $eq.  576. 

*  Burtill  V.  Nahant  Bank,  2  Met.  ^  Burrill  t.  Nahant  Bank,  2  Met. 
(Mass.)  163,  167;  «.  c.  35  Am.  Dec.  (Mass.)  163:  %  c.  35  Am.  Dec  396. 
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upon  stock.^  It  plainly  involyes  the  exercise  of  the  broadest 
judgment  and  d%$creHon}  Thia  requires  a  knowledge  of  the 
necessities  of  the  corporatioui  an  accurate  estimate  of  the 
amount  of  funds  needed,  an  adjustment  of  the  times  of  pay- 
ment so  as  to  cause  as  little  inconvenience  as  possible  to  stock- 
holders; therefore  a  board  of  directors  will  not  be  permitted 
to  delegate  to  the  treasurer  of  the  company  power  to  make 
calls  in  such  installments  as  he  shall  deem  fit,  especially  where 
the  by-laws  vest  power  to  make  calls  not  in  the  bare  majority 
of  a  quorum  of  the  directors,  but  require  the  assent  of  two- 
thirds  of  their  whole  number.' 

§  3947.  May  Delesrate  Mlnlaterial  Duties.  —  There  can  be 
no  doubt  of  the  power  of  directors  to  delegate  to  others  the 
performance  of  acts  purely  ministerial,  as  the  asHgnment  and 
transfer  of  notes  and  other  eeeurities^  Bank  directors  may 
also  authorize  the  president  and  cashier  to  borrow  money  or 
obtain  ducownte  for  the  use  of  the  bank.  In  such  ca8e8,appar- 
ently  for  the  purpose  of  facilitating  transactions,  the  authority 
granted  by  resolution  of  bank  directors  to  officers  of  the  bank 
has  been  liberally  interpreted.  Thus,  the  president  and 
cashier  being  authorized  by  a  resolution  of  the  directors  to 
raise  money  for  the  use  of  the  bank,  it  is  not  necessary  that 
both  should  sign  the  instrument  used  for  this  purpose;  it  is 
sufficient  that  both  agree  upon  a  plan  of  borrowing  money, 
the  details  of  which  may  be  executed  by  either  officer.' 

§  9948.  Whether  Bank  Directors  may  Delegrate  Power  to 
Discount.  —  If,  therefore,  the  act  of  incorporation  of  a  bank 
requires  diseounta  to  receive  the  assent  of  four  directors,  the 

^  AnU,  i  1706. 


'  It  is  a  very  high  power  of  a  sum- 
mary nature,  and  may  inyolve  a  loes 
or  forfeiture  of  the  shares  of  the  cor- 
porators in  case  of  a  non-compliance 
with  the  requisition.  Per  Mr.  Justice 
Story,  in  £x  parte  Winsor,  8  Story 
(U.  S.),  411,  425. 

*  Silver  Hook  Road  v.  Greene,  12 
R.  1. 164 ;  ff.  e.  7  Reporter,  187. 
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*  Northampton  Bank  v.  Pepoon, 
11  Mass.  2S8;  Spear  v.  Ladd,  11  Mass. 
^;  Folger  v.  Chase,  18  Pick.  (MaflS.) 
63;  Stevens  v.  HUl,  29  Me.  133. 

*  Fleckner  «.  Bank  of  United 
Stotes,  8  Wheat.  (U,  S.)  888;  Bid^ 
way  V.  Farmers'  Bank,  12  fierg.  &  B. 
(Pa.)  266,  258;  t.  e.  14  Am.  Dec. 
681. 
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directors  will  not  be  permitted  to  delegate  to  the  president 
and  cashier  the  authority  to  discount  bills  and  notes  without 
the  intervention  and  assent  of  the  four  directors.^  Chancellor 
Walworth  seems  to  have  been  of  the  opinion  that  it  was  a 
violation  of  duty  on  the  part  of  the  directors  to  allow  the 
president  and  cashier  unlvmited  discretion  in  the  matter  of  dis- 
counts. Bank  directors,  however,  were  not  permitted  to  profit 
by  their  own  wrong  in  this  matter.  Accordingly,  he  held 
that  if  the  board  of  directors  authorize  or  allow  their  presi- 
dent or  cashier,  or  any  other  officer  of  the  bank,  to  make 
loans  or  discounts  in  his  own  discretion,  without  having  the 
same  formally  passed  on  at  a  regular  meeting  of  the  board, 
such  loans  must  be  presumed  to  have  been  made  by  the 
authority  of  the  board  of  directors;  and  therefore  if  in  excess 
of  the  limit  fixed  by  law,  or  in  violation  of  the  charter  of  the 
bank,  the  corporation  would  be  liable  for  the  violation  of  its 
charter  in  this  particular.'  The  modern  view  and  practice 
undoubtedly  are  for  the  directors  of  banks  to  commit  the  dis- 
counting of  ordinary  commercial  paper  to  a  committee  of 
their  own  members,  often  to  their  president  and  cashier,  or  to 
either  of  those  officers  separately. 

§  3Mr9.  May  Appoint  and  Remove  Sabordinate  Agents.  — 

While,  therefore,  those  powers  of  directors  which  involve  the 
exercise  of  a  discretion^  in  their  collective  character  as  a  board, 
in  the  management  of  the  company's  affairs,  cannot  be  dele- 
gated,' yet  it  is  within  the  contemplation  of  all  schemes  of 
incorporation  that  the  board  of  directors  or  trustees  shall  have 
the  power  to  appoint  and  discharge  subordinate  agents  to  do 
the  ministerial  work  of  the  company.^  They  may  constitute 
one  of  their  number  an  agent  of  the  corporation  for  the  trans- 
action of  a  particular  piece  of  business,  and  the  corporation 
will  be  bound  by  such  contracts  as  are  made  by  this  director 
looking  to  its  performance.* 

^  Percy  v.  Millandon,  S  Martin,  *  Bank  Oommissioners  v.  Bank, of 

(R.  8.)  (La.)  68;  f.  c.  3  La.  56S.    See     Buffalo,  6  Paige  (K.  Y.),  497. 
alflo  Manderaon  v.  Commercial  Bank,         *  Ante,  i  8944. 
28  Pa.  St.  879.  *  PoH,  i  4878. 

*  Merrick  t •  Beynolda  Ac.  Oo.,  101  Mass.  SSI. 
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§  3900.  Sinirlo    Director    Ko    Power    unless    Appointed 
Ageat, — A  director  is  authorized  to  act  only  at  a  member  of 
the  board  in  matters  touching  the  business  concerns  of  the 
corporation  and  the  management  of  its  affairs;  otherwise  be 
has  no  authority  to  represent  the  corporation,  or  to  bind  it 
by  his  acts,  unless  authorized  by  some  proper  action  of  the 
board,  in  which  case  he  acts  precisely  like  any  other  agent 
of  the  corporation,  and  upon  the  same  authority;  and  his 
authority  to  act  must  be  shown  by  a  resolution  of  the  board, 
by  verbal  appointment,  or  by  the  approbation  and  acquies- 
cence of  the  board  of  directors  in  his  acts.^    He  cannot  bind 
the  corporation   by  his  declarations,  or  put  a  construction 
upon  its  contracts.^ 

§  3951.  Ko    Power   in   Directors   to    Confer    Permanent 
And  Supreme  Control   upon   a    Singrle    Oiflcer.  —  The  presi- 
dent and  one  of  the  directors,  though  constituting  a  majority 
of  the  executive  committee,  have  no  authority  to  make  a 
contract  providing  that  a  certain  person,  except  for  good  and 
sufficient  cause  shown  for  his  removal,  shall  have  the  per- 
manent and  supreme  control  in  the  management  of  the  com- 
pany's road  and  interests;  nor  can  the  executive  committee 
make   such  a  contract,  unless,  perhaps,  the  by-laws  or  the 
board  of  directors,  under  the  authority  of  a  by-law,  confer 
such  authority.     Indeed,  it  is  doubtful  whether  the  entire 
board  of  directors,or  even  the  corporation  itself,  can  invest  a 
person  with  such  permanent  and  supreme  control  of  corpo- 
rate affairs;  because  such  an  arrangement  would  work  a  vir- 
tual   abolition    of  the    board   of    directors.*      Thus,  where 
the  articles  of  association  provided  that  the  directors  should 

»  ArUe,  i  3906;  Chicago  Ac  R.  Oo.  •  Hartford  Bridge  CJo.  v.  Granger, 
V.  James,  22  Wis.  194 ;  National  Bank  4  Oonn.  142. 
V.  Norton,  1  HiU  (N.  Y.),  572,  679;  •  Queen  v.  Second  Ave.  By.  Co- 
Hartford  Bankv.  Hart,  3  Day  (Ck)nn.),  8  Jones  A  Sp.  (N.  Y.)  154;  t.c,  44 
491,  496;  t.  c.  8  Am.  Dec.  274;  Har-  How.  Pr.  (N.  Y.)  281.  See  also  Au- 
per  V.Calhoun,  7  How.  (Miss.)  203;  burn  Academy  v.  Strong,  1  Hopk. 
Shackleford  v.  New  Orleans  Ac.  R.  Ch.  (N.  Y.)  2:'s. 
Co.,  37  Miss.  202. 
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haye  power  to  appoint  and  remove  agents  of  the  corporation, 
it  was  held  that  a  contract  with  A.,  agreeing  to  appoint  B.  the 
agent  and  manager  of  all  the  mining  property  of  the  cor- 
poration, and  that  B.  should  be  retained  in  that  position 
until  B.  should  pay  A.,  out  of  the  profits,  a  certain  sum  which 
A.  claimed  was  due  him,  and  that  B.  should  be  removable  at 
A.'s  pleasure,  —  was  one  which  the  directors  had  no  power  to 
make,  and  was  not  binding  upon  the  corporation.^ 

§  3052.  May  Contract  through  a  Committee  of  their  Own 
Members.  —  A  corporation,  unless  expressly  restrained  by  its 
charter,  may  contract  through  the  agency  of  a  select  com- 
mittee of  its  members.'    Accordingly,  where  an  act  of  Congress 


*  Flagstaff   Silver  Mining  Go.   v. 
Patrick,  2  Utah,  804. 

'  Berks  &c.  Co.  v.  Myers,  6  Serg. 
&  B.  (Pa.)  12,  16;  $,  c.  9  Am.  Dec. 
402.  In  New  York  a  banking  associ- 
ation formed  under  the  general  law 
of  1838,  might,  by  its  articles  of 
association  and  by-laws,  divide  the 
business  it  was  authorized  to  transact 
into  several  distinct  departments f  and 
constitute  a  separate  committee  of 
diredori  for  each  department;  or 
mightintrust  to  a  separate  committee 
of  the  directors  the  exclusive  charge 
of  each  department,  clothing  that 
committee  with  all  the  powers  of  a 
board,  in  relation  to  the  business 
which  its  department  embraced. 
Pahner  ».  Yates,  3  Sandf.  (N.  Y.)  137. 
By  the  articles  of  association  of  such 
a  bank,  the  directors,  as  a  board, 
were  authorized  to  make  such  by- 
laws, rules,  and  regulations,  for  the 
management  of  the  business  of  the 
company,  and  the  government  of 
themselves,  their  officers  and  agents, 
&8  they  might  think  expedient,  not 
inconsistent  with  law  and  the  articles 
of  association.  The  by-laws  which 
they  made  declared  that  the  business 
of  the  company  should  be  conducted 


under  iv^  divisions;  the  first  to 
embrace  the  business  relating  to 
bonds,  mortgages,  and  other  securi- 
ties, and  the  second  the  business  of 
discount  and  deposit ;  and  also  estab- 
lished two  departments  corresponding 
with  the  divisions,  and  placed  them 
under  distinct  committees.  It  was 
held:  1.  That  such  a  system  was 
neither  inconsistent  with  law  nor 
with  the  articles  of  association ;  that 
this  provision  was  intended  to  cover 
the  whole  business  of  the  company; 
and  that  the  business  of  the  first 
department  included  the  transfer  and 
assignment,  as  well  as  the  taking,  of 
mortgages  and  other  securities.  2. 
That  under  such  a  division  of  the 
business,  a  resolution  of  the  com- 
mittee of  investments  and  finance 
must  be  deemed  a  **  resolution  of  the 
board  of  directors,*'  within  the  mean- 
ing of  1  N.  Y.  Bev.  Stat.  591,  relating 
to  moneyed  corporations.  IHd.  So, 
the  trustees  of  a  New  York  manufac- 
turing corporation  may,  under  a 
statute  of  that  State  (1  Bev.  Stat. 
N.  Y.,p.599,  $  1,  subsec.  5),  author- 
izing them  to  appoint  such  subordi- 
nate officers  and  agents  as  its  business 
shall  requirei  appoint  an  executlYe 
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chartering  the  Union  Pacific  Railroad  Companyi  incorporated 
the  body  of  stockholders  and  conferred  apon  them  the  power 
to  make  by-laws  touching  all  matters  whatsoever,  which  might 
pertain  to  the  concerns  of  the  company,  and  they  made  a  by- 
law Testing  the  "  whole  charge  and  management  of  the  prop- 
erty "  of  the  company  in  the  board  of  directors,  but  at  the 
same  time  authorizing  it  to  delegate  to  an  executive  commiitu 
the  power  to  do  any  acts  which  the  board  itself  might  do,  it 
was  held  that  this  authorized  the  substitution  of  the  executive 
committee  for  the  board,  in  such  a  sense  as  to  render  the 
assent  of  the  board  unnecessary  to  a  contract  made  by  the 
executive  committee  and  ratified  by  the  stockholders,  whereby 
the  railroad  company  conceded  to  another  such  company  for 
nine  hundred  and  ninty-nine  years  the  right  to  a  joint  use  of 
its  bridge  across  the  Missouri  River.^     On  the  other  hand,  a 
duty  which  is  imposed  by  statute  upon  the  president  and 
directors  cannot  be  shifted  by  them  upon  an  executive  com- 
mittee appointed  under  the  by-laws.     Thus,  if  the  governing 
statute  imposes  on  the  president  and  directors  of  a  railroad 
company  the  duty  of  locating  the  road^  they  cannot  shift  this 
duty  upon  an  executive  committee,  having  under  the  by-laws 
no  more  than  a  ''  general  supervision  of  the  operations  and 
policy  of  the  company,'^  with  a  general  power  to  make  such 
contracts  as  they  may  deem  expedient;  but,  a  location  made 
by  such  a  committee  being  fdtra  viresj  does  not  invalidate  a 
subsequent  location,  upon  the  same  ground  by  another  corpora' 
tion  having  the  right  of  eminent  domain.'    So,  it  has  been 
said,  with  reference  to  a  turnpike  company,  that  the  power  of 
the  directors  to  appoint  a  committee  to  enter  into  a  contract 
on  behalf  of  the  corporation,  thereby  delegating  their  own 


committee   of    their  own   members.  Electric  Light  Co.  «.  Chatham  Nst 

'with  power  to  transact  the  businees  Bank,  127  N.  Y.  517 ;  t.  e.  40  K.  Y. 

of  the  corporation  when  the  board  is  St.  Rep.  811 ;  28  N.  £.  Rep.  407. 
not  in  session ;  and  such  committee  *  Union  Pacific  R.  Co.  v.  Chicago 

may  delegate  to  one  of  its  members  dbc.  R.  Co.,  61  Fed.  Rep.  909. 
power  to  indorse  checks  received  by  •  Weidenfeld  v.  Sugar  Ron  R.  Co., 

the   company  upon  a  contract  and  48  Fed.  Rep.  615. 
receive  the  money  thereon.  Sheridan 
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powers,  will  not  be  presumed,  but  that  it  must  appear  that  the 
corporation  has  conferred  upon  them  such  power  of  delega- 
tion.^ 

§  3953.  Power  of  Such  Committee  to  Make  Contracts.— 

The  power  of  such  a  committee  to  make  contracts  which 
shall  bind  the  corporation  depends  upon  two  considerations: 
1.  The  nature  of  the  contract:  Whether  it  is  a  contract  of 
such  a  nature  that  the  board  of  directors  could  delegate  tlie 
power  to  make  it.  2.  Whether  they  have  delegated  such 
power.'  Some  analogy  for  a  conclusion  on  this  question  may 
be  found  in  holdings  touching  the  powers  of  New  England 
town  committees.  It  has  been  held  that  such  a  committee, 
appointed  to  rebuild  a  bridge,  have  implied  power  to  bind  the 
town  by  the  necessary  contracts  for  building,  although  also 
authorized  by  vote  to  borrow  money  for  the  purpose  of 
rebuilding.*  But  a  power  to  manage  ad  interim  and  ''  to  do 
all  the  acts  necessary  for  the  prosperity  of  the  society  in  the 
intervals  of  the  meetings  of  the  board,"  does  not  emp6wer 
such  a  committee  of  the  trustees  of  an  agricultural  society  to 
purchase  real  estate.^ 


^  Tippets  V.  Walker,  4  Mass.  595, 
597.  Where  the  amount  ol  shares 
aathorixed  by  the  articles  of  incorpo- 
ration of  a  railroad  company  had  been 
issned  by  the  president  under  author- 
ity of  the  ezecutiye  committee,  and 
the  issue  had  not  been  authorised  or 
ratified  by  the  board  of  directors, 
they  carried  no  right  to  be  admitted 
as  a  shareholder  to  one  who  was  not 
a  purchaser  in  good  faith  and  for  full 
value.  Ryder  ».  Bushwick  R.  Co.,  134 
N.  Y.  88;  9.  c.  45  N.  Y.  St.  Rep.  888; 
81 N.  E.  Rep.  251. 

'  A  contract  within  the  powers  of 
a  corporation,  signed  and  attested  by 
the  proper  officers,  approved  by  the 
executive  committee  vested  ad  interim 
with  all  the  powers  of  the  board, 
under  authority  of  a  delegation  of 


such  powers  from  the  directors,  to 
make  which  they  were  empowered 
by  by-laws  authorized  by  the  charter 
and  approved  by  two-tliirds  of  all  the 
stockholders  being  all  present  at  a 
regular  meeting — is  fully  authorized^ 
duly  executed,  and  binding,  Chicago 
&c.  R.  Co.  V.  Union  Pac.  R.  Co.,  47 
Fed.  Rep.  15;  t.  c.  10  Rail.  &  Corp. 
L.  J.  283. 

*  Simonds  «.  Heard,  23  Pick. 
(Mass.)  120;  t.  c.  34  Am.  Dec.  41. 
And  see  Damon  v.  Granby,  2  Pick. 
(Mass. )  345.  But  see  Kupf er  v.  South 
Parish  in  Augusta,  12  Mass.  185; 
Hayward  «.  Pilgrim  Society,  21  Pick. 
(Mass.)  270. 

*  Tracy  v.  Guthrie  County  Agri« 
cultural  Society,  47  Iowa,  27. 
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§  3054.  To  MoTtgAge  the  Property  of  the  Corporatioii. — 

No  doubt,  as  a  general  proposition,  the  president  and  cashier 
of  a  bank,  and  a  "finance  committee^^  of  the  board  of  directors, 
as  such  merely,  have  no  power  to  execute  a  mortgage  on  the 
lands  of  the  corporation,  without  the  concurrence  of  the 
board  of  directors;  and  where  such  mortgage  was  executed  by 
such  officers  of  a  banking  corporation,  without  the  authority 
of  the  directors,  to  whom,  by  the  charter,  the  management  of 
its  affairs  was  committed,  the  mortgage  was  held  to  be  void, 
although  in  fact  the  management  of  its  affairs  was  committed, 
for  the  most  part,  to  the  president  and  cashier.^  But  associa- 
tions organized  under  the  general  banking  law  of  New  York 
of  1838,  might,  by  their  articles  of  association  and  by-laws, 
provide  that  the  board  of  directors  might  apportion  its  work 
among  committees  of  its  members,  each  of  which  should 
possess,  within  the  limits  assigned  to  it,  the  powers  of  the 
full  board.*  Hence  it  was  held  that  the  committee  of  the 
board  of  directors  on  finance  of  the  North  American  Trust  4 
Banking  Company  of  New  York,  had  the  power,  under  its 
articles  of  association  and  by-laws,  to  authorize  the  president 
and  cashier  to  make  an  agreement  and  trust  deed  to  secure 
the  repayment  of  a  loan  to  the  company.*  And  we  have 
already  ^  had  occasion  to  note  a  holding  in  Massachusetts  to 
the  effect  that  the  board  of  directors  of  a  banking  corporation 
may,  if  they  see  fit,  delegate  to  a  committee  of  their  members 
the  power  to  mortgage  the  real  estate  of  the  bank  to  secure 
its  debts.* 

g  8955.  Authority  to  Convey  Includes  Power  to  Execute 
Suitable  Instruments. — The  authority  thus  delegated  by  the 
board  of  directors  to  a  committee  of  their  own  number,  to  con- 
vey or  mortgage  real  estate,  of  course  includes  the  power  to 
execute  suitable  instruments  for  that  purpose  and  to  affix  the 

*  Leggett  V.  New  Jersey  Man.  <fec.  •  Leavitt  v.  Blatchford,  6  Barb. 

Co.,  1   N.  J.  Eq.  641 ;  t.  c.  23  Am.  (N.  Y.)  9;  but  see  $.  e.  8  N.  Y.  19. 
Dec.  728.  *  Ante,  §  8946. 

'  Palmer  v.  Yates,  3  Sandf.  (N.  Y.)  »  Burrill  v.  Nahant  Bank,  2  Met 

187.  (Mass.)  163;  $.  e,  36  Am.  Dec.  395. 
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corporate  seal  to  an  instrument  which  requires  the  seal  to  be 
affixed.^  This  is  in  conformity  to  the  general  rule  that  when- 
ever an  agent  is  empowered  to  do  a  particular  thing,  he  is 
also  empowered  to  use  the  means  necessary  to  accomplish  the 
object  intended.*  Thus,  if  an  agent  is  empowered  to  procure 
a  bank  to  discount  commercial  paper,  he  is,  by  implication, 
empowered  to  indorse  his  principal's  name  upon  it, to  the  end 
that  it  may  be  discounted.*  The  execution  of  the  necessary 
written  instruments  to  effectuate  the  powers  thus  possessed 
by  such  committee  being  a  mere  ministerial  act,  the  commit- 
tee has^  no  doubt,  the  power  to  appoint  an  attorney  in  fact  or 
suiagent  to  execute  such  instruments.^ 

§  3956.  Powers  of  Committees  in  Respect  of  Utigatioii* 

A  committee  consisting  of  the  president,  secretary,  and  treas- 
urer, duly  authorized  to  collect  all  outstanding  amounts  due 
the  corporation,  may  instittUe  a  suit  for  this  purpose  in  the 
name  of  the  corporation,  without  further  authority  from  the 
board  of  directors.*    A   committee  of  the  proprietors   of  a 
canal  having,  in  behalf  of  such  proprietors,  entered  into  a  sub- 
mission  of  demands  to  referees^  under  a  statute,  representing 
themselves  as  duly  authorized  to  do  so,  and  the  proprietors 
having  been  heard  upon  the  merits  before  the  referees,  mak- 
ing no  objection  to  the  submission; — upon  error  brought  by 
the   proprietors   to   reverse  a  judgment  rendered   upon   the 
award,  the  authority  of  the  committee  to  enter  into  such  sub- 
mission was  conclusively  presumed^  although  this  circumstance 
was  assigned  for  error.*    The  regulations  of  an  association 
provided  for  a  standing  committee  to  act  as  arbitrators  to  settle 
disputes  between  the  members;  their  report  to  be  in  writing, 
and  to  be  binding  and  final  as  to  the  parties  to  the  arbitra- 

^  BuniU  V.  Nahant  Bank,  2  Met.  *  JS7.  ^.,  to  indorse  certain  negoti- 

(MasB.)  163;  t.  c.  85  Am.  Dec.  396.  able  i>aper:  Sheridan  Electric  Light 

'  Merchants'     Bank    v.    Central     Co.  v.  Chatham   National  Bank,  5 

Bank,  1  Ga.  418;  t.  c.  44  Am.  Dec.     N.  Y.  Snpp.  629;  t.  e.  62  Hnn,  675. 

665.  *  St.  Louis  Domicile  dec.  Asso.  v. 

*  IbidL  Augustin,  2  Mo.  App.  123. 

•  Piyeburg  Canal  v.  Frye,  6  Me.  38, 
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tion.  Upon  a  voluntary  submission  to  parties  without  regard 
to  their  official  capacity,  but  merely  as  arbitrators, — it  was 
held  that  a  finding  of  the  arbitrators  under  such  submission 
was  binding,  though  rendered  oraUy.^ 

I  8957.  Such  Committee  No  Power  to  Pnrehase  Real 
IVitate. — A  committee  authorized  by  the  articles  of  incorpo- 
ration  '^to  do  all  acts  necessary  for  the  prosperity  of  the  soci- 
ety in  the  intervals  of  the  meeting  of  the  board/'  have  not 
power  to  purchase  real  estate,  especially  where  the  purchase 
is  not  assented  to  by  the  entire  committee,  but  only  by  a 
majority  thereof.  The  power  above  stated  simply  authorizes 
the  executive  committee,  in  the  interval  of  the  meetings  of 
the  board,  to  do  acts,  from  the  omission  of  which,  the  pros- 
perity of  the  society  would  suffer.  In  this  case,  the  president, 
having  power  to  call  meetings  of  the  board  whenever  he  might 
deem  it  expedient,  the  society  could  suffer  no  detriment  from 
the  purchase  being  deferred  until  it  could  be  submitted  to  the 
action  of  the  board.' 

§  3f>58«  Power  of  Committee  Appointed  to  Sxamine  and 
Report. — Committees  merely  to  examine  and  report  to  the 
full  board  upon  a  given  question  are  not  executive  cammiUees, 
and  hence  are  not  such  committees  as  we  are  dealing  with  in 
this  discussion.  Their  report  is  merely  advisory,  and  does 
not  possess  the  quality  of  a  corporate  aetf  unless  it  is  acted 
upon  by  the  directors  or  by  the  corporation.  Hence,  it  has 
been  held  that  the  report  of  a  committee  of  an  ecehiiastical 
eoeietyy  not  acted  upon  by  the  society,  is  not  evidence  against 
the  society;  and  that,  if  acted  upon,  it  could  not  be  shown  by 
parol  testimony.' 


^  Mardock  v.  Blesdell,  106  Mass.  being  authorised,  by  spedtl  act,  to 

870.  change  the  location  of  the  institatioii, 

'  Tnu7  f.  Guthrie  CkMULtyAg.Soc,  provided  they  ehooid  file  with  the 

47  Iowa,  27.  Secretary  of  State  a  reeolntion  by  • 

'  Soathington  Eoclesiaatical  Sod-  majority  of  all  the  members  of  the 

ety  V.  Gridley,  20  Oonn.  200.    In  an-  board,  Meeting  to  make  such  change, 

other  case  the  troateea  of  a  oniversity  —  the  boaid  appointed  a  committee  to 
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§  3958.  Power  of  Baildlnir  Committees  of  Chnrcli  Socie- 
Uem.  —  These  committees   may  not  fall  strictly  within  the 
class  of  committees  we  are  here  considering,  because  they  are 
often  appointed  from  the  body  of  the  memberSt  and  not  neces- 
sarily from  the  body  of  the  imsiees.    They  have,  roughly 
speaking,  whatever  powers  are  conferred  upon  them  by  vol- 
untary action,  and  this  is  rather  a  matter  of  private  contract, 
like  the  appointment  of  an  ordinary  agent,  than  a  question 
pertaining  to  the  law  of  corporations.     A  committee  chosen 
by  a  tovm  "  to  procure  a  master-builder    and  superintend  the 
building  of  a  meeting-house  for  the  town,''  with  authority  to 
borrow  money  if  necessary,  have  power  to  make  contracts  for 
the  building,  where  no  special  committee  is  appointed  for 
that   purpose.^    When  so  appointed  from  the  body  of  the 
members,  not  being  themselves  trustees,  the  principle  that 
directors  or  trustees  cannot  contract  with  themselves  without 
committing  a  breach  of  their  trust,  no  doubt  applies  to  them,  in 
the  sense  which  prohibits  them  from  being  on  both  sides  of 
a  contract  touching  the  building  of  the  church  or  other  edifice 
or  structure.     But,  according  to  one  holding  this  is  not  so 
where,   by  accepting  the   contract,  the  committee  did  not 
assume  a  personal  undertaking  to  build  the  house.     At  least 
such  a  contract  will  authorize  a  recovery  against  the  society 
at  law} 

§  3960.  Quorum  of  Such  Committee  Necessary  to  Act.  — 

As  in  the  case  of  the  full  board  of  directors  or  trustees,  there 


examine  legal  difficulties  interj>oaed, 
and  hear  arguments;  and  provided 
that  if  the  committee  should  report 
that  the  difficulties  were  not  sufficient 
to  prevent  a  removal,  the  resolution 
of  the  board  should  be  absolute,  and 
the  officers  of  the  board  should  be 
thereupon  authorized  to  file  in  the 
Secretary  of  State's  office,  a  resolution 
in  a  prescribed  form,  purporting  to  be 
the  election  of  the  board.  It  was  held 
that,  even  if  this  were  to  be  deemed 
an  authorized  delegation  of  power. 


the  committee  had  no  authority  to 
file  the  resolution,  until  all  the  mem- 
bers of  the  committee  had  met,  ex- 
amined the  legal  difficulties,  heard 
arguments  upon  them,  and  reported 
that  they  were  insufficient.  Hascall 
V,  Madison  University,  S  Barb.  (N.  Y.) 
174. 

^  Damonii.Granby,2Pick.(Mass.) 
345,  351. 

'  Sawyer  v.  Methodist  Epis.  Soc, 
18  Vt.  405. 
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is  a  difference  of  opinion  upon  the  question  whether  all  the 
members  of  such  a  committee  must  unite  in  any  action  in 
order  to  bind  the  corporation,  or  whether  a  majority  may 
effectively  act.^     On  the  one  hand,  it  has  been  reasoned  that, 
in  general,  if  a  number  of  persons  are  appointed  by  a  corpo- 
ration for  a  particular  purpose,  aU  must  act;  and  that  uo  con- 
tract can  be  made  by  a  portion  of  them,  although  a  majority, 
which  will  bind  the  corporation.*    Another  court  has  held 
that  a  sale  of  land  by  a  portion,  though  a  majority,  of  a  board 
of  public  eommisHonerSfdoes  not  pass  a  good  title.     The  court 
reason  that  a  majority  may  control^  yet  all  must  m^eet  and  con- 
sultj  or  at  least  have  notice  of  the  meeting  so  that  they  may 
attend  if  they  desire.     And  this  seems  to  be  the  view  founded 
in  ancient  precedent.*    Therefore,  in  the  opinion  of  the  court, 
a  general  resolution  passed  by  the  whole  board  of  commis- 
sioners a  year  before,  that  they  would  sell  all  the  city  prop- 
erty to  pay  its  debts,  did  not  give  validity  to  the  sale  of  a 
particular  lot  subsequently  made,  in  pursuance  of  a  resolution 
adopted  by  the  board,  when  two  of  the  five  were  absent.^ 
Perhaps  the  practical  view  is,  that  while  no  valid  act  can  be 
done  by  a  minority  of  such  a  committee,*  unless  the  act  be 
ministerial  merely  and  the  number  of  members  acting  have 
received  a  special  authorization,*  yet,  in  the  absence  of  any 
by-law  of  a  municipal  corporation  to  the  contrary,  a  majority 
of  a  committee,  to  whom  is  referred  a  project,  constitute  a 
quorum  and  are  competent  to  act  on  the  subject  matter,^— 


'^  Ante,  $  S906,  et  uq* 
'  Oom  Exchange  Bank  v.  Oamber- 
land  Goal  Oo.,  1  Bobw.  (N.  Y.)  4d6. 

*  ArOe,  k  706. 

*  Leonard  v.  Darlington,  6  Gal.  123. 

*  McNeil  V.  Boston  Ohamber  of 
Commerce,  154  Mass.  277;  t.  e.  28 
N.  £.  Rep.  245. 

*  AfUe,  k  S947.  Thus,  if  a  com- 
mittee of  three  directors  has  discre- 
tionary i>ower  for  the  execution  and 
delivery  of  a  lease  of  the  corporate 
property,  two  of  the  members  may 
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seal  it  with  the  corporate  seal,  where 
the  third  is  absent,  but  has  approved 
its  terms  and  concurred  with  the 
others  in  directing  its  engrossment 
for  execution.  But  in  the  particalAr 
case  one  of  the  members  executing 
the  instrument  was  president  of  the 
corix>ration  and  custodian  of  its  seal. 
TTnion  Bridge  Go.  v.  Troy  &c.  B.  Co., 
7  Lans.  (N.  Y.)  240. 

»  State  V*  Jersey  Oy.,  27  N.  J.  I« 
493.  And  see  JunMns  v.  Poaghty 
Falls  Ac.  School  District,  39  Me.  220. 
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provided,  of  course,  all  have  notice  and  opportunity  to  attend 
and  consult. 

§  9961.  Ultra  Tires  Acts  of  Committees  Made  Good  by 
Katification.  —  Ultra  vires  acts  of  su^h  committees  stand  on  the 
same  footing  as  the  ultra  vires  acts  of  directors  and  other  cor- 
porate officers  and  agents;^  they  do  not  bind  the  corporation, 
but  stand  as  nullities  so  far  as  it  is  concerned,  unless  the  cor- 
poration or  the  stockholders  have  ratified  them,  or  unless  the 
corporation  or  the  stockholders  have  assumed  such  a  position 
in  respect  of  them  as  to  be  equitably  estopped  from  repudiating 
them.*    As  elsewhere  seen,'  a  ratification  is  generally  predicated 
on  the  fact  of  an  acquiescing  after  knowledge.     Thus,  where  the 
matter  is  such  that  the  directors  in  full  board  might  bind  the 
corporation,  an  acquiescing  by  the  board  in  an  act  of  a  com- 
mittee of  its  members,  with  knowledge  thereof,  is  sufficient  to 
bind   the   corporation.^    Hence,  where  a  material   fact   has 
been  concealed,  and  those  whose  acquiescence  would  other- 
wise amount  to  a  ratification  have  not  been  guilty  of  negligence 
in  failing  to  discover  it,  there  may  be  a  repudiation  after  such 
fact  becomes  known.     Thus,  it  has  been  held  that  a  contract 
made  by  a  committee  of  the  directors  of  a  railroad  company 
with  a  third  person,  giving  him  the  right  to  prospect  for  coal 
upon  the  company's  lands,  and  agreeing  to  buy  coal  from 
liini,  may  be  repudiated  by  the  corporation,  on  discovering 
that  officers  who  negotiated  it  had  a  secret  interest  in  it,  not- 


>  PoH,  i  696S,  et  uq. 

'  Thus,  where  an  action  was 
brought  against  a  corporation  on  a 
promissory  note  given  by  them  for 
the  purchase  of  lands^  which  note  was 
signed  by  their  committee,  who  also 
made  the  purchase,  and  it  appeared 
that  such  committee  had  power  to 
make  the  contract  for  the  lands,  but 
not  to  give  the  note,  it  was  held  that 
no  recovery  could  be  had  on  the  note 
against  the  corporation,  but  that  the 
plaintiffs  could  recover  upon  the  count 


for  lands  sold  and  conveyed.  Oheet- 
nut^Hill  Reservoir  Go.  v.  Ohase,  14 
Oonn.  123.  On  the  other  hand,  a 
ratification  hy  the  stockholders  of  the 
acts  of  an  executive  committee  seems 
to  render  unnecessary  a  formal  ratifi- 
cation by  the  directors:  Union  Pacific 
R.  Go.  V.  Chicago  Sue.  B.  Co.,  51  Fed. 
Rep.  809. 

>  Post,  4  5296. 

*  McNeil  V.  Boston  Chamber  of 
Commerce,  154  Mass.  277;  t.  e.  28 
K.  E.  Rep.  245. 
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withstanding  it  has  been  for  a  long  time  acted  npon.^  Again, 
the  corporation  cannot  disaffirm  and  at  the  same  time  keep  the 
benefits  which  have  accrued  to  it  from  the  unauthorized  act  of 
the  committee  ;*  but  this  is  consistent  with  the  principle  that 
keeping  the  benefits  without  knowledge  of  the  wrong  is  not 
necessarily  an  affirmance.  Within  the  limits  of  these  well- 
known  principles,  a  ratification  by  a  corporation  of  the  acts 
of  such  a  committee  is  equivalent  to  a  precedent  authoriza- 
tion, and  cures  defects  in  the  original  appointment.' 

§  3802.  Corporation  Bound  by  Acts  of  Sach  Committee 
Within  their  ApiMurent  Aathority.  —  As  in  the  case  of  other 
agents,  a  secret  or  unknown  limitation  upon  the  authority  of  a 
committee  of  the  directors  of  a  corporation,  imposed  by  the 
stockholders,  will  not  control  an  apparent  authority  given  by 
the  board  of  directors,  within  the  scope  of  their  general 
authority.^ 

§  8903.  Personal  UabiUty  of  the  Members  of  Soeh  Com- 
mittees. — Members  of  the  executive  committeeB  of  corporations 
are  personally  liable,  on  the  footing  of  directors  and  trustees, 
for  losses  happening  through  their  mismanagement.* 

^  WardeU  v.  Union  Padilc  B.  Co.,  tist  Oh.  in  Oliver  St,  2  Abb.  Pr.  (h.  ••) 
4  Dm.  (U,  S.)  8S0.  (N.  Y.)  264 ;  t.  e.  82  How.  Pr.  (N.  Y.) 

*  Sheridan  Electric  Light  Oo.  v.     835. 

Ohathsm  Nat  Bank,  62  Hon  (N.  Y.),  «  McNeil  v.  Boston   Ohamber  ci 

576;  «.  c.  24  N.  Y.  St  Rep.  622;  6  Oommerce,  164  Mass.  277;  9.  e.  28 

N.  Y.  Supp.  629;  poii,  i  6308.    Com-  •  N.  E.  Bep.  245. 

pare  post,  i  6007.  *  Williams  v.  McKay,  40  N.  J*  ^* 

*  Madison  Ave.  Baptist  Oh. «.  Bap-  25 ;  t.  c.  18  AU.  Bep.  824. 
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§  3067.  Nature  of  the  Office  in  General.  —  The  manage- 
ment of  private  corporations  is  usually  vested  in  certain  offi- 
cers and  boards;  the  body  of  the  members  having  no  voice 
therein  except  in  their  election.^  It  is  plain  that  a  corpora- 
tion cannot  be  bound  by  the  declarations  or  acts  of  individual 
members, because  unanimity  of  sentiment  under  such  circum- 
stances would  be  impossible.*  The  voice  of  the  corporators 
can  be  heard  only  when  speaking  in  a  body.*  As  stated  by 
Sir  N.  Lindley:  "Before  a  company  is  formed, those  engaged 
in  forming  it  are  not  partners  and  are  not  each  others'  agents 
for  doing  that  which  may  be  necessary  to  form  the  company; 
and  after  a  company  is  formed,  the  transaction  of  its  business 
is  notoriously  intrusted  to  a  few  directors  or  managers,  and 
other  members  take  no  part  in  it."  *  In  business  corporations 
the  managing  board  is  usually  called  the  board  of  directors^ 
though  sometimes  it  is  called  the  board  of  trv^iees;  while  in 
eleemosynary  corporations  it  is  usually  called  the  board  of 
trustees  or  the  board  of  guardians  or  curators.  In  some  statu- 
tory schemes  of  incorporation  the  word  "  director"  is  defined 
to  embrace  all  persons  having  by  law  the  direction  or  manage- 
ment of  the  affairs  of  any  such  corporation,  by  whatever 
name  they  may  be  described  in  its  charter  or  known  in  law.* 

§  3968.  Divergent  Views  as  to  the  Nature  and  Limits  of 
the  Powers  of  Directors.  —  Three  radically  different  views  are 
entertained  in  answer  to  this  question:  1.  That  the  directors, 


1  Bank  of  United  States  v.  Dan- 
dridge,  12  Wheat.  (U.  S.)  64,  118; 
Oom.  V.  St.  Mary's  Church,  6  Serg.  & 
R.  (Pa.)  608;  Ridgway  v.  Farmers' 
Bank,  12  Serg.  &  R.  (Pa.)  256; «.  c.  14 
Am.  Dec.  681. 

•  ArUe,  i  3905,  et  seq, 

'  Ruhy  V.  Abyssinian  Soc.,  15  Me* 
306;  Hayden  v.  Middlesex  Tp.  Oorp., 
10  Mass.  897,  403;  6  Am.  Dec.  143; 
Oanal  Bridge  v.  (jordon,  1  Pick. 
(Mass.)  297,  304;  t.  c.  11  Am.  Dec, 
170;  University  of  Maryland  v.  Will- 
iams, 9  Gill  <&  J.  (Md.)  365;  s.  c.  31 
Am.  Dec.  72;  Wheelock  v.  Moulton, 

2878 


15  Vt.  519,  522 ;  Harris  v.  Muskingum 
Man.  Oo.,  4  Blackf.  (Ind.)  267;  t.  c. 
29  Am.  Dec.  372.  The  distinction 
between  a  corporation  and  the  aggre- 
gate of  the  members  forming  such 
corporation  is  well  illustrated  by  the 
case  of  Society  of  Practical  Knowl- 
edge V.  Abbott,  2  Beay.  559. 

*  Lindley  on  Part.  240.  See 
Bramah  v.  Roberts,  3  Bing.  N.  0. 
963. 

»*  Rev.  Stats.  N.  Y.  (Banks  A  Bros. 
6th  ed.  1876),  Vol.11,  p.  803,  J  66; 
Comp.  Laws  Utah,  1876,  p.  637,  §  888. 
So,  in  Oal.  Penal  Gode,  \  572. 
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being  the  chosen  representatives  of  the  corporation ,  consti- 
tute, for  all  purposes  of  dealing  with  others,  the  corporation 
itself;  hence,  that  within  the  scope  of  the  objects  and  pur- 
poses of  the  corporation  they  have  all  the  powers  of  the  cor- 
poration itself.  2.  That  the  directors  have  all  the  powers  of 
general  agerUs  in  the  management  of  corporate  affairs.  3.  That 
they  have  only  the  powers  of  special  agents;  therefore, that  the 
public  are  bound  to  take  notice  of  the  limits  of  their  author- 
ity as  settled  by  the  corporate  body.  In  an  early  and  leading 
case,  the  Supreme  Court  of  the  United  States  resolved  itself 
against  the  first  of  these  views,  Mr.  Justice  Story  giving  the 
opinion,  and  Chief  Justice  Marshall  dissenting.  The  case  was 
that  of  a  banking  corporation,  and  the  majority  of  the  court  were 
clearly  right  in  holding  that  the  directors  of  such  a  corpora- 
tion are  not  the  corporation  itself.  On  the  other  hand,  there 
are  many  cases,  especially  those  of  eleemosynary  corporations, 
where  the  trustees  are  the  body  which  is  incorporated,  and 
are  hence  the  corporation.  Coming  back  to  the  case  of  a 
business  corporation,  it  is  plain  that  the  directors  cannot  be 
considered,  in  a  strict  sense,  as  the  agents  of  the  stockholders; 
for,  although  they  are  elected  by  the  body  of  the  stockhold- 
ers, they  are  mandataries  charged  with  the  general  business 
of  the  corporation,  and  the  stockholders  cannot  take  that 
business  out  of  their  hands  and  do  it  in  their  stead,^  as  a 
principal  can  revoke  the  appointment  of  his  agent  and  do 
the  business  himself.  They  cannot  be  regarded  in  a  strict 
sense  as  agents,  because  they  derive  their  powers  largely  from 
the  law,B^nd  not  by  a  mere  delegation  from  the  stockholders 
who   elect  them.     Nevertheless,  they  are  agents  in  such  a 


^  AnU,  §  1075 ;  post,  §  3975.  Note 
the  illustration  of  Ck)mstock,  C.  J., 
in  Bissell  v.  Michigan  &c,  R.  Co.,  22 
N.  Y.  264.  See  Madison  <&c.  R.  Co. 
V,  Norwich  Saving  Soc,  24  Ind.  457; 
Stote  Bank  v.  State,  1  Blackf.  (Ind.) 
267;  f.  e.  12  Am.  Dec.  234.  The 
powers  and  duties  of  directors  are 
sach  that,  in  the  general  manage- 


ment of  the  business  of  the  corpora- 
tion, their  negligence  may  be  called 
the  negligence  of  the  corporation,  in 
contradistinction  to  the  negligence  of 
its  servants.  Fifield  v.  Northern 
R.  R.,  42  N.  H.  225,  286;  Oolumbus 
&c,  R.  Oo.  V.  Arnold,  81  Ind.  174; 
f .  c.  99  Am.  Dec.  615. 
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sense  that  in    many  cases  their  acts,   otherwiie   voidable, 
become  valid  by  the  ratification  of  the  stockholders.^    They 
are  treated  by  Sir  Nathaniel  Lindley  as  agents^  and  there 
appears  to  be  a  difiference  of  judicial  opinion  in  England  upon 
the  question  whether  they  are  to  be  regarded  as  general  or  as 
special  agents.'    Indeed  the  whole  doctrine  of  vUra  vires  in  its 
secondary  sense,^  where  the  inquiry  is  whether  a  given  act, 
although  within  the  general  powers  of  the  corporation,  is 
void  as  not  within  the  powers  of  the  directors,  rests  upon  this 
conception.     Chief  Justice  Shaw,  on  the  other  hand,  advances 
the  view  that  the  directors  of  a  bank  ''  constitute  to  all  pur- 
poses of  dealing  with  others,  the  corporation.''     ''We  think," 
said  he,  ''they  do  not  exercise  a  delegated  authority  in  the 
sense  in  which  the  rule  applies  to  agents  and  attorneys,  who 
exercise   the   powers  specially  conferred   on   them   and  no 
others.''*    But   on   the   whole,  judicial   theory,  at  least  in 
America,  greatly  preponderates  in  favor  of  the  proposition 
that  the  directors  of  a  business  corporation  are  its  general  or 
managing  agents.*    But  perhaps  the  importance  of  this  dis- 
tinction is  more  fancied  than  real.' 


»  Pott,  i  6314. 

*  Lind.  Oomp.  Law  (6th  e<L),  166. 

*  See  pofi,  4  8969. 

*  Post,  i  8969. 

*  Burrill  v.  Nahant  Bank,  2  Met. 
(Mass.)  163,  167;  f.  c.  36  Am.  Dec. 
395.  See  also  Maynard  v.  Fireman's 
Fund  Ins.  Co.,  84  Cal.  48;  f.  e.  91 
Am.  Dec  672. 

*  Stark  Bank  v.  United  States  Pot- 
tery Co.,  84  Vt.  144,  148;  SUte  v. 
Smith,  48  Vt.  266;  Bank  v.  Rutland 
Sec.  B.  Co.,  30  Vt.  160,  100;  Branch 
Bank  v.  Collins,  7  Ala.  96;  Lincoln 
Sdc,  Bank  v.  Richardson,  1  Me.  79,  81 ; 
f.  e.  10  Am.  Dec.  34;  Spyker  v. 
Spence,  8  Ala.  333;  Bedford  R.  Co. 
V.  Bowser,  48  Pa.  St.  37;  Dana  «• 
Bank  of  United  States,  6  Watts  <fc  S. 
(Pa.)  223;  Dayton  Ac  R.  Co.  «. 
Hatch,   1    Disney   (Ohio),    84;    Me- 
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chanics'  Bank  v.  New  York  Ac  B. 
Co.,  13  N.  Y.  600,  640;  Simoni  t. 
Vulcan  Oil  Ac.  Co.,  61  Pa.  St.  202, 
221 ;  f.  c.  100  Am.  Dec.  628;  Brokaw 
«.  New  Jersey  Ac  Trans.  Co.,  32 
N.  J.  L.  328;  ».  c  90  Am.  Dec  669; 
CheUain  v.  Republic  Life  Ins.  Co.,  S6 
HI.  220 ;  Bank  of  Kentucky  v.  Schuyl- 
kill Bank,  1  Pars.  Sel.  Cas.  180, 235; 
Goodwin  «.  United  SUtes  Ins.  Oo., 
24  Conn.  691 ;  Wright  v.  Bundy,  U 
Ind.  398;  Leavitt  «.  Yeates,  4  £dw. 
Ch.  (N.  Y.)  184. 

'  The  question  as  to  whether 
boards  of  directors  are  to  be  ooo- 
sidered  as  acting  in  an  individual 
capacity,  i.  «.,  as  agents  of  the  oarpo* 
ration  itself,  baa  arisen  in  the  case  of 
directors  acting  ontside  of  the  State 
creating  their  corporation.  If  the 
action  of   the  board  of  directois  is 
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§  3969.  Xlnglish  View  that  they  are  Special  AgrentB  Only. 

Iq  England,  the  ingenuity  of  the  bench  has  been  taxed  to  demon- 
strate that  they  are  not  even  general  agents  of  the  corporate  body, 
a  proposition  which  would  never  be  discussed  in  an  American  court. 
Thus,  an  authoritative  writer  says,  in  speaking  of  the  powers  of  cor- 
porate agents:  **The  first  question  which  arises  with  reference  to 
this  subject  is,  whether  the  directors  are  to  be  regarded  as  the  gen- 
eral agents  of  the  company,  for  the  purpose  of  transacting  its  busi- 
ness, or  whether  they  are  to  be  regarded  as  its  special  agents  for 
certain  defined  purposes,  and  for  those  only.  Upon  tliis  question 
opinions  have  greatly  dififered,  but  the  tendency  of  the  courts  is  in 
favor  of  holding  directors  to  be  special  rather  than  general  agents."  ^ 
To  illustrate:  The  deed  of  settlement  of  a  mining  corporation  pro- 
vided that  the  affairs  and  business  of  the  company  should  be  under 
the  sole  and  entire  control  of  the  directors.  It  appeared  from  the 
circumstances  of  the  case,  and  the  jury  found  as  a  fact,  that  it  was 
necessary  for  the  proper  working  of  the  mines  that  money  should 
be  horrotaed.  Notwithstanding  this  fact,  the  court  held  that  the 
directors  had  no  such  power.'  It  is  conceived  that  no  American 
court  would  hesitate  to  decide  otherwise.'    A  judicial  decision  was 


mch  cases  is  to  be  sostalDed,  it  must 
be  upon  the  theory  that  they  act 
limply  as  the  ageata  of  their  corpoYa- 
tions.  Bank  of  Augusta  i;.  Earle,  IS 
Pet.  (U.  S.)  619,  521;  Wright  v. 
Bundy,  11  lad.  39S.  And  such  is  the 
view  generally  adopted.  Thus,  it  was 
held  competent  for  the  directors  of  a 
manufacturing  company,  whose  char- 
ter contained  no  restriction  as  to  the 
place  of  holding  their  meetings,  to 
meet  in  another  State,  and  there  ap- 
point a  secretary  of  the  company. 
McCall  V,  Byram  Man.  Co.,  6  Conn. 
428.  And  so  for  the  directors  of  a  rail- 
road corporation  to  confer  authority 
upon  an  agent  to  execute  a  corporate 
deed.  Arms  v.  Conant,  38  Yt.  744; 
Bellows  V.  Todd,  39  Iowa,  209.  The 
Supreme  Court  of  Maine,  however,  in 
a  case  of  this  kind,  where  the  organi- 
Eation  of  the  company  under  their 
charter  was  attempted  outside  of  the 


181 


State  granting  the  same,  held  that  the 
corx>oration  was  not  created  by  the 
grant  ol  the  charter  simply ;  that  or- 
ganization thereunder  within  the  State 
was  necessary  to  perfect  the  corporate 
existence ;  that  as  the  first  and  only 
board  of  directors  was  elected  by  the 
corporators  outside  of  the  State,  such 
board  was  not  duly  organized  and 
was  therefore  incapable  of  authoriz- 
ing their  president  and  secretary,  by 
another  meeting  outside  of  the  State, 
to  execute  a  mortgage  of  property  of 
the  corporation  so  called,  located 
within  the  State  granting  the  char- 
ter. Miller  t;.  Ewer,  27  Me.  509 ;  «.  c. 
46  Am.  Dec.  619.  See  arUe^  §i  694, 
696. 

*  Lindley  on  Partnership  (4th  ed.)f 
249. 

'  Burmester  v.  Norris,  6  Excfa.  796 ; 
«.  c.  8  Eng.  L.  &  Eq.  487. 

»  Pott,  M  3988,  5697. 
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also  necetBary  to  establish  that  a  board  of  directors  having  author- 
ity to  issue  "a"  promissory  note,  or  accept  "a"  bill  of  exchange  for 
a  certain  sura,  were  not  precluded  from  giving  security  for  such  sum, 
with  its  legal  accretions,  by  several  notes  or  bills,  instead  of  a  single 
note  or  bill.^     Lord  Mansfield  admitted  that  it  was  '*a  captivating 
argument"  for  a  jury,  in  suits  against  joint-stock  companies,  that 
the  company  had  had  the  benefit  of  the  plaintiff's  goods,  service  or 
money;  but  he  answered  this  by  saying  that  *'for  the  purposes  of 
contract,  the  company  exists  only  in  the  directors  and  officers  act- 
ing by  and  according  to  the  deed." '    The  English  and  American 
courts  thus  dividing  upon  a  fundamental  proposition,  much  miscon- 
ception is  apt  to  be  generated  by  this  circumstance,  in  considering 
the  validity  of  acts  of  directors,  unless  this  fact  be  constantly  pres- 
ent to  the  mind.     The  apparent  impolicy  of  the  English  decisions  is 
in  some  measure  tempered  by  a  consideration  noticed  by  the  learned 
writer  above  quoted:  ''At  the  same  time,"  he  says,  ''it  is  established 
that  what  the  directors  of  a  company  have  power  to  do,  and  do  in 
the  name  of  the  company  and  on  its  behalf,  binds  the  company, 
although  they  may  not  have  acted  in  the  manner  prescribed  by  the 
regulations  of  the  company.'"     But  even  this  consideration  is  not 
steadily  kept  in  view.* 

§  3970*  View  that  Directors  may  do  Whatever  the  Corpo- 
ration may  do.  —  Loose  expressions  are  found  in  judicial 
opinions  to  the  effect  that  the  board  of  directors  practically 
constitute  the  corporation,  and  in  general  may  act  as  the 
corporation,  and,  unless  specially  restricted,  exercise  the  cor- 


*  Thompson  v,  Wesleyan  News- 
paper Asso.,  8  0.  B.  849. 

«  Ernest  V.  NichoUs,  6  H.  L.  0. 401, 
423.  See  also,  Fountain  v.  Carma- 
thew  &c.  R.  Co.,  L.  R.  5  Eq.  316. 
Occasionally,  however,  a  more  liberal 
'interpretation  of  the  powers  and  a 
less  ri^d  construction  of  deeds  of  set- 
tlement prevails.  Ex  parte  Overend 
Gumey  &  Co.,  L.  R.  8  Eq.  14 ;  Water- 
low  V.  Sharp,  L.  R.  8  Eq.  601. 

*  Ibid.  See  Royal  British  Bank  v» 
Turquand,  6  El.  &  BU  248 ;  f .  e.  6  El. 
A  Bl.  327 ;  Olarke  v.  Imperial  Gas  Oo., 
4  Bam.  &  Ad.  315;  Hill  v.  Manchester 
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Ac,  Co.,  5  Barn.  &  Adol.  866;  Smith 
V.  HuU  Gas  Co.,  11  0.  B.  897;  Agar 
V.  Athenaeum  Life  Soc.,  3  0.  B.  (n.  b.) 
726;  Prince  of  Wales  Asso.  Soc.  r. 
Athenaeum  Ins.  Soc.,  3  0.  B.  (k.  s.) 
756,  n. ;  Prince  of  Wales  Asao.  Soc  v. 
Harding,  El.,  Bl.  &  El.  188;  Anglo- 
Austrian  &c.  Asso.  Oo.  V.  British 
Provident  &c.  Soc.,  3  Giff.  621;  i.c. 
4  DeG.  F.  &  G.  341;  Ex  parte  Eaglo 
Co.,  4  Kay  &  J.  549 ;  Webbt;.  Oommrs., 
L.  R.  6  Q.  B.  642;  Ex  parte  Overend 
Gurney  <fe  Co.,  L.  R.  4  Ch.  460. 

*  Peiroe  v.  Jersey  Waterworks  (X).| 
L.  R.  6  Exch.  209. 
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porate  powers.^  But  this,  in  strictness,  is  only  true  of  those 
corporations  in  which  the  board  of  trustees  or  directors  are 
themselves  incorporated  and  are  the  corporation, — which,  we 
have  already  seen,'  is  often  the  case.  In  ordinary  business 
corporations  the  powers  of  the  board  of  directors,  as  we  shall 
presently  see,  fall  far  short  of  being  coequal  with  the  powers 
of  the  corporation.  It  is  hence  better  said  that  **  the  directors, 
in  the  absence  of  restrictions  in  the  charter  or  by-laws,  have 
all  the  authority  of  the  corporation  itself  in  the  conduct  of  its 
ordinary  buainesB.*'* 

§  3971.  But  cannot  do  More. — On  the  other  hand,  as  said 
by  Parker,  C.  J.:  "The  individual  stockholder  commits  no 
authority  to  its  o£Scers,  but  that  which  is  given  by  the  charter 
of  incorporation  and  by  a  vote  of  a  major  part  in  interest  of  the 
individuals  acting  in  a  corporate  form."^  It  is  perfectly  clear 
that  restrictions  may  be  laid  upon  the  authority  of  the  direct- 
ors in  the  incorporating  act,  not,  it  is  conceived,  by  reason  of 


^  BurriU  v.  Nahant  Bank,  2  Met. 
(MasB.)  103;  $.  c.  85  Am.  Dec.  305; 
Whitwell  V.  Wamer,  20  Vt.  425 ;  Union 
Turnpike  Ck>.  v,  Jenkins,  1  Oaines 
(N.  T.),  381;  Leavitt  v.  Oxford  ^cc 
Silver  Mining  Co.,  3  Utah,  265. 

*  AnU,  i  16. 

*  Bank  i;.  Rutland  &c.  R.  Oo.,  80  Vt. 
159, 169,  per  Redfield,  0.  J.  See  also 
Royalton  v.  Royalton  &c.  Turnp.  Co., 
14  Vt.  811 ;  Stevens  v.  Davison,  18 
Gratt.  (Va.)  819;  $.  c.  98  Am.  Dec. 
692.  In  Re  Bachman,  12  Nat.  Bank. 
Reg.  223,  it  was  held  that  a  by-law 
which  provided  that  no  transfer  of 
stock  should  be  made  or  allowed,  by 
&ny  stockholder  who  at  the  time  was 
indebted  to  the  bank,  could  not  be 
toaived  by  the  bank  officers  and  di- 
rectors. This  conclusion  was  founded 
upon  the  theory  that  the  capital  stock 
of  a  corporation  was  a  trust  fund  for 
the  benefit  of  creditors  of  the  corpo- 
ration. See  Wood  v.  Dummer,  3 
^Uflon(U.S.),  308;  ante,  §2951.    The 


indebtedness  in  this  case  was  an 
unpaid  and  uncalled  for  balance  on 
the  subscription  to  stock.  The  waiver 
of  the  by-law  operated,  therefore,  to 
the  prejudice  of  creditors. 

^  Wyman  v.  Hallowell  &c.  Bank, 
14  Mass.  58,  63;  f.  c.  7  Am.  Dec.  194. 
The  same  distinguished  judge  in  a 
later  case  said :  *'  The  case  of  Wyman 
V.  Hallowell  &c.  Bank  recognizes  a 
distinction  between  acts  of  an  agent 
for  his  principal  in  common  cases 
and  similar  acts  done  by  the  servants 
or  officers  of  a  corporation.  And  there 
is  reason  for  this  distinction ;  for,  in 
the  first  case,  the  extent  of  the  author- 
ity is  known  only  between  the  prin- 
cipal and  the  agent;  whereas,  in  the 
latter,  the  authority  is  created  by 
statute,  or  is  matter  of  record  in  the 
books  of  the  corporation  to  which  all 
may  have  access  who  have  occasion 
to  deal  with  the  officers."  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  1, 
29;  f.  c.  9  Am.  Dec.  111. 
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the  pablicity  of  tuch  limitation  as  assigned  in  the  foregoing, 
bat  because  the  sovereign  power,  from  which  the  life  of  the 
corporation  emanates,  may  grant  only  such  powers  as  are 
agreeable  to  its  will,  and  likewise  may,  with  unquestioned 
discretion,  prescribe  the  manner  in  which  such  powers  shall 
be  exercised.^ 

§  3972.  Eirect  of  By-laws  Umitln^  their  Powers. — When 
it  is  considered  that  the  directors  of  a  business  corporation 
are  merely  the  agents  or  trustees  appointed  by  the  stockhold- 
ers to  manage  its  business,  it  would  seem,  to  be  clear  that  a 
general  power  to  make  by-laws  conferred  upon  almost  all  cor- 
porations in  their  charters  or  governing  statutes,  and  where 
not  so  conferred  possessed  as  an  inJierent  power  under  the 
principles  of  the  common  law,'  enables  the  stockholders  to 
establish  by-laws  restraining  and  reducing  the  powers  which 
the  directors  may  otherwise  exercise  in  the  management  of 
the  affairs  of  the  corporation.     We  have  had  occasion  to  note 
decisions  upholding   the  validity  of  such  by-laws,  as  those 
prescribing  what  shall  be  a  quorum  of  the  board  of  directors 
where  the  charter  or  governing  statute  is  silent.'     And  these 
merely  serve  to  illustrate  the  fact  that  nearly  all  the  by-laws 
established  by  the  stockholders  of  corporations  are  intended 
to  operate,  and  do  operate,  to  restrain  and  regulate  the  powers 
of  the  directors.     But  the  extent  to  which  by-laws  restraining 
the  powers  of  directors  will  be  binding  upon  third  persons  is  a 
totally   different  question.     It  is   essential  to  Ihe  safety  of 
members  of  the  public  in  dealing  with  private  corporations, 
that  they  should  be  allowed  to  act  upon  the  principle,  in  the 
absence  of  notice  to  the  contrary,  that  the  directors  possess 
and  are  entitled  to  wield  all  the  powers  conferred  upon  the 
corporation,  by  its  charter  or  governing  statute, in  the  coni%i/ii 
of  its  ordinary  btisiness.    From  this  the  conclusion  follows  that 
a  by-law  restraining  the  powers  of  the  directors  will  not  he 
binding  upon  a  third  person  dealing  or  contracting  with  the 

^  Head  v.  Providence  Ini.  Oo.,  2  '  AnU,  i  955. 

Oranch  (U.  S.),  127.  *  AnU,  §  1049. 
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corporation,  unless  he  is  brought  into  privity  with  that  b]r«law 
by  noHce  of  its  existence  in  some  form.^ 

§  3973.  Their  Powers  not  Bxtended  by  By-laws.  —  In  gen- 
eral it  may  be  stated  that  what  the  law  prohibits  to  be  done 
directly  cannot  be  done  indirectly.  Directors  cannot  indirectly 
accomplish  an  object  beyond  the  scope  of  their  powers.  For 
example,  notwithstanding  they  may  be  authorized  to  amend 
the  by-laws  of  the  corporation,  yet  they  have  not  the  right  so 
to  amend  them  as  to  deprive  the  stockholders  of  those  funda- 
mental powers  whereby  they  control  the  ofiEicers  of  the  corpo- 
ration. Elsewhere  we  have  stated  that  the  corporate  powers, 
unless  otherwise  expressed,  will  be  regarded  as  vested  in  the 
board  of  directors,  who  are  quite  beyond  the  control  of  the 
stockholders  in  their  management  of  the  affairs  of  the  corpo- 
ration. To  amend  the  by-laws  so  as  to  extend  their  period  of 
office  is  to  deprive  the  stockholders  of  that  supervision  over 
the  affairs  of  the  corporation  which  the  right  of  election  gives.* 
Thus,  where  the  power  to  lay  assessments  is  vested  in  the  cor- 
poration by  statute,  this  power  cannot,  it  has  been  held,  be 
assumed  even  by  the  board  of  directors  under  any  form  of 
by-law  whatever.  A  statute  of  Massachusetts  enacted,  in 
regard  to  manufacturing  corporations,'  'Hhat  any  such  corpo- 
ration may  from  time  to  time,  at  any  legal  meeting  called  for 
that  purpose,  assess  upon  each  share,  such  sum  or  sums  of 
money  as  shall  be  judged  by  such  corporation  necessary  for 
raising  a  capital  for  the  establishment  and  completion  of  the 
object  of  the  incorporation,  and  for  defraying  the  charges  and 
expenses  incident  thereto,  to  be  paid  to  their  treasurer,  at 
such  time  or  times  and  by  such  installments,  as  shall  be 
directed  by  the  corporation."  The  directors,  acting  under 
the  authority  of  one  of  the  by-laws  of  the  corporation,  which 


^  A  pertineiit  illustration  of  this     chants'    Ins.  Oo.,  87  N.  H.  S5,  41; 
ttetement  will   be  foimd  in  Union     §.  c  72  Am.  Dec.  324;  Sullivan  v. 
Mat.  Fire  Ins.  Co.  v.  Keyser,  S2  N.  H.     Triunfo  Gold  <&c.  M.  Co.,  29  Cal.  68fi. 
313;  «.  e.  64  Am.  Dec.  875.    See,  to     See  farther,  ante,  ^  942. 
the  same  effect.  Campbell  v.  Mer-  *  Curtis «.  McCnlloog^,  3  N«t.  20t, 

•  Stat.  Mass.  1809,  ^  5. 
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declared  that  "  they  [the  directors]  shall  take  care  of  the 
interests  aud  manage  the  concerns  of  the  corporation/'— 
levied  an  assessment  of  ten  per  cent.  Mr.  Justice  Story  held 
that  the  policy  of  the  statute  was  clear  that  the  power  in  ques- 
tion should  be  lodged  exclusively  in  the  corporation,  and  was 
therefore  incapable  of  delegation  in  the  by-laws  of  the  com- 
pany; moreover,  that  the  language  of  this  by-law  neither 
required  nor  admitted  of  an  interpretation  which  should 
include  any  such  delegation  of  authority.^  The  act  creating 
a  corporation  will  not  be  interpreted  as  contravening,  repeal- 
ing, or  in  any  wise  changing  the  fundamental  law  of  the  land. 
Therefore,  although  the  act  incorporating  a  bank  confers  upon 
the  directors  the  power  to  make  by-laws  touching  ''the  time, 
manner,  and  terms"  upon  which  discounts  shall  be  made,  this 
authority  can  operate  only  upon  the  internal  conduct  of  the 
business  of  the  bank.  It  will  not  extend  so  far  as  to  override 
a  statute  against  usury .^ 

§3974.  Authority  within   What   Limits   Supreme.— The 

management  of  the  business  of  a  business  corporation  is, 
unless  otherwise  expressed  in  its  charter  or  by-laws,  vested  in 
the  board  of  directors,  and  cannot  be  exercised  by  the  stock- 
holders; nor  can  the  directors  be  overruled  by  the  stockholders; 
nor  have  the  stockholders  the  power  to  instruct  them  or  to 
control  their  action.'  The  remedy  of  the  stockholders  con- 
sists in  waiting  till  the  time  arrives  for  electing  a  new  direc- 
tory, and  in  then  electing  directors  willing  to  manage  the 
corporation  in  conformity  with  their  views.  Or,  if  the  exist- 
ing directors  persist  in  a  course  of  management  which  is 
tantamount  to  a  breach  of  their  trust,  the  stockholders  may 


1  Ex  parte  Winsor,  3  Story  (U.  S.), 
411.  See  also  Marlborough  Man.  Co. 
V.  Smith,  2  Conn.  679,  580.  Compare 
anUt  §  1705. 

"  Seneca  County  Bank  v.  Lamb,  26 
Barb.  (N.  Y,)  595. 

*"  See  the  remarks  of  Kennedy,  J., 
in  Dana  v.  Bank  of  United  States,  5 
Watts  &  S.  (Pa.)  223,  246.  See  also 
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Dayton  Ac  R.  Co.  v.  Hatch,  1  Disney 
(Ohio),  84;  Bank  of  Kentucky  f. 
Schuylkill  Bank,  1  Pars.  Sel.  Gas.  Eq. 
181 ;  State  v.  Bank  of  Louisiana,  6 
La.  745;  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  (N.  Y.)  27.  But  see 
Scott  V.  Eagle  Fire  Co.,  7  Paige  (K.Y.)r 
198. 
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appeal  to  a  court  of  equity,  under  principles  hereafter  con- 
sidered.^ In  conformity  with  this  principle,  under  a  statute' 
providing  that  the  business  of  every  dividend-paying  corpo- 
ration ''  shall  be  managed  by  the  directors  thereof,  subject  to 
the  by-laws  and  votes  of  the  corporation,  and  under  their 
direction  by  such  ofiEicers  and  agents  as  shall  be  duly  appointed 
by  the  directors  or  by  the  corporation,"  —  it  was  held  that  the 
stockholders  could  not  join  another  officer  with  the  directors, 
uor  compel  the  directors  to  act  with  one  not  a  director.'  So, 
it  wafif  obviously  well  held  that  a  vote  by  the  shareholders  of 
a  corporation,  to  issue  bonds  to  purchase  certain  property  and 
rights,  is  controlled  by  a  resolution  of  the  board  of  directors 
declining  to  carry  out  the  arrangement,  where  the  charter  and 
by-laws  give  only  the  directors  power  to  borrow.* 

§  9975.  The  Stockholders  cannot  Act  for  the  Company. 

The  stockholders  as  such  in  their  collective  capacity  can  do 
no  business  act;  though  they  must  act  on  all  questions  of 
fundamental  changes,  such  as  increasing  or  decreasing  the 
capital.*  All  authority  in  respect  of  the  business  of  the  cor- 
poration is  lodged  in  the  board  of  directors.  This  is  but  an 
application  of  the  general  rule  that  the  corporate  concerns 
must  be  managed  according  to  the  manner  prescribed  in  the 
act  of  incorporation,  and  where  this  provides,  as  is  generally 
the  case,  for  the  election  of  a  board  of  directors,  for  this  pur- 
pose,  no  other  mode  of  action  can  be  entertained.*  A  court, 
therefore,  will  not  act  upon  alterations  of  the  charter  proposed 
by  individual  members  of  the  association  in  opposition  to  the 
governing  board,  nor  even,  upon  the  petition  of  the  majority 
of  such  members,  will  it  compel  the  body  in  whom  the  cor- 
porate powers  are  vested  to  affix  the  seal  of  the  corporation  to 

»  Post,  §  4479,  a$eq.  •  Gen.  Stat.  N.  H.,  ch.  134,  i  8. 

*  Oharleetown    Boot   Ac.   Co.   v.  *  AnU,  §    1076;     McOullough    v. 
Dunsmore,  60  N.  H.  86.                           Moee,  6  Denio  (N.  Y.),  667;  Finley 

*  Oann  v.  Eakins,  23  Nova  Scotia,     <&c  Cio.  v.  Kurtz,  34  Mich.  89 ;  Union 
475,  Gold  Mining  Co.  v.  Bocky  Mt.  Nat. 

*  ArUe,  i  2076;  and  the  like.    PoiU     Bank,  2  Col.  666. 


^  3980,  3981. 
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measures,  contrary  to  their  own  judgment.*  The  wishes  of 
the  majority  are  of  no  avail,  unless  expressed  in  valid  form. 
Where  the  powers  of  a  religious  corporation  were  lodged  in  a 
council  of  seven  members,  and  the  members  of  the  congrega- 
tion unlawfully  drove  the  members  of  the  council  from  a 
meeting,  and  then  passed  a  resolution  discontinuing  a  wU 
which  had  been  regularly  instituted,  this  proceeding  was  held 
to  be  ineffectual  for  its  purpose.*  A  promise  to  pay  the  presi- 
dent, directors,  and  company,  upon  demand,  must  be  com- 
plied with  upon  the  demand  of  th>e  president  and  direeior$j 
where  the  incorporating  act  vests  the  latter  with  power  to 
manage  the  concerns  of  the  company.  In  such  a  case,  not 
only  is  the  demand  of  the  president  and  directors  suEBcient, 
but  any  action  by  the  company  in  a  collective  capacity  woald 
be  nugatory.* 

§  8976.  Exceptions    and    Qualifications    of  This  Bute.— 

In  certain  emergencies,  however,  powers  conferred  upon  the 
body  of  directors  have  been  exercised  by  an  assembled  body 
of  stockholders.  Thus,  the  stockholders,  having  been  law- 
fully convened  to  hold  an  election  of  directors,  the  inspectors 
appointed  by  the  directors  to  supervise  this  election  refused 
to  act.  The  stockholders  appointed  new  inspectors  who  con- 
ducted the  election  legally  and  fairly  in  all  respects.  This 
proceeding  of  the  stockholders  was  justified.  "Such  an 
emergency  and  contingency  had  arisen  that  the  ordinary 
forms  of  procedure  prescribed  and  contemplated  by  the 
charter  and  laws  regulating  these  elections  had  suddenly 
failed  to  accomplish  the  purposes  contemplated  by  them."^ 
Moreover,  under  all  theories  of  joint-stock  incorporation  the 
stockholders  are  the  ultimate  constituency;  and  in  many 
schemes  of  incorporation  the  directors  cannot  act  upon  cer- 
tain subjects  without  the  consent  of  the  stockholders,  or  a 


*  Oom.  V.  St.  Mary's  Ohupch,  6         ■  Union  Turnpike  Oo.  •-  JenkiM, 

Serg.  A  R.  (Pa.)  508.  1  Cainea  (N.  Y.),  381,  391. 

«  German  Evang.  Gong.  v.  Pressler,  •  Per  Mason,  J.,  Be  Whedsr,  1 

14  La.  An.  811.  Abb.  Pr.  (H.  s.)  (N.  T.)  9S1, 364. 
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given  proportion  of  them.^    Moreover,  formal  action  is  often 
dispensed  with,  even  in  the  most  important  matters,  where  all 
the  members  of  the  corporation,  including  the  stockholders 
and  the  directors,  are  present,  and  concur,  although  there  is 
no  formal  vote,  either  of  the  stockholders  or  of  the  directors. 
Such  an  informal  concurrence  has  been  held  to  validate  a 
mortgage  of  the  property  of  the  corporation.'    And  so  it  has 
been  held  that  a  formal  resolution  at  the  stockholders'  meet- 
ing, authorizing  the  president  of  the  corporation  to  execute  a 
deed  conveying  all  the  property  of  the  corporation,  is  sufiB- 
cient  authority  for  such  a  conveyance.*   And  so,  where,  by  the 
terms  of  the  charter,  the  stockholders  were  constituted  a  body 
politic   and   corporate,  with   power  to  make   by-laws  touch- 
ing all  matters  whatsoever  which  might  pertain  to  the  con- 
cerns of  the  company,  and  they  made  a  by-law  giving  the 
board  of  directors  the  "  whole  charge  and  management  of  the 
property,"  and  authorized  it  to  delegate  to  an  executive  com- 
miiiee  the  power  to  do  any  acts  which  the  board  itself  might 
do,  and  the  board  thereafter  authorized  the  executive  com- 
mittee to  exercise  all  the  powers  of  the  board  when  it  was  not 
in  session,  and  the  executive  committee  executed  a  contract 
letting  another  railroad  into  the  joint  use  of  a  bridge,  which 
contract  was  approved  by  the  stockholders  at  a  regular  meet- 
ing,—  it  was  held  that  this  was  binding  on  the  company, 
though  never  ratified  by  a  formal  resolution  of  the  board  of 
directors;  and  that  this  was  so,  although  five  of  the  twenty 


^  Poitj  eh.  182.  For  instance, 
under  the  California  Act  of  May  12, 
18S8,  for  the  incorporation  of  turn- 
pike road  companiee,  a  majority  of 
the  stockholders  of  such  a  company, 
assembled  in  stockholders'  meeting, 
nay  authorize  the  board  of  directors 
to  execute  a  promissory  note  of  the 
company ;  and  if  a  note  is  executed 
by  a  board  of  directors  without  such 
authority,  a  subsequent  resolution 
adopted  by  a  majority  off  the  stodi- 


holders,  levying  an  assessment  to 
pay  the  note,  is  a  ratificcttion,  and 
makes  the  note  the  note  of  the  com- 
pany. Forbes  v.  San  Rafael  Turnp. 
Co.,  50  Oal.  S40. 

'  Eureka  Iron  Ac.  Works  v.  Bre»- 
nahan,  60  Mich.  832. 

'  But  it  is  to  be  noted  that  no 
board  of  directors  had  been  elected 
for  three  years :  Burr  v.  McDonald,  3 
QraU.  (YaO  215. 
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directors  were  appointed  by  the  government  of  the  United 
States,  and  not  elected  by  the  stockholders.^ 

§  d977.  Farther  of  This  Bole*  —  Coming  back  to  the  strict 
rule,  we  find  a  learned  opinion  in  which  it  is  held  that  the  stock- 
holders of  a  corporation  have  no  power  as  such  to  authorize  the 
sale  of  the  corporate  property  or  to  sell  the  same,  either  when 
collectively  assembled  in  a  stockholders'  meeting  or  when  act- 
ing individually;  but  that  the  power  to  sell  and  convey  can 
be  conferred  only  by  the  board  of  directors  or  trustees  when 
assembled  and  acting  as  a  board.'  Returning  to  the  looser 
but  more  practical  conception,  and  one  on  which  so  many  of 
the  informal  acts  of  corporations  have  been  held  valid  on  the 
theory  of  ratification,^  or  estoppel*  we  find  a  holding  to  the 
effect  that  a  conveyance  authorized  at  a  meeting, at  which  all 
the  shareholders  are  present  and  sign  a  written  consent  to 
the  proceedings  on  the  record,  pursuant  to  a  statute,'  is  as 
effective  as  if  authorized  by  the  directors,  —  there  being  in  fact 
but  one  beneficial  stockholder  and  no  board  of  directors.* 
This  brings  us  again  to  the  theory  that  the  directors  of  such 
a  corporation  are  merely  a  board  of  agents  or  trustees  for  the 
aggregate  body  ^f  the  stockholders,  clothed  with  certain  pow- 
ers of  ordinary  business  management;  and  that  when  it  comes 
to  the  exercise  of  larger  powers  they  must  have  the  express 
assent  of  the  stockholders  or  a  subsequent  ratification.  This 
theory  is  illustrated  by  a  case  in  which  it  was  held  that,  as  a 
general   rule,  the   directors   of  a   railroad  company  cannot 


*  Union  Pacific  R.  Oo.  v.  Chicago 
Ac.  R.  Co.,  61  Fed.  Rep.  309;  affirm- 
ing f .  c.  47  Fed.  Rep.  15. 

»  Gashwiler  v.  WilUs,  38  OaL  11 ; 
«.  c.  91  Am.  Dec.  S07. 

•  Post,  ^  6314. 

*  Post,  ^  6271. 

•  Rev.  Stat.  Mo.  1879,  5  735,  pro- 
viding that  when  all  the  memhers  of 
a  corx)oration  shall  be  present  at  any 
meeting,  however  called  or  notified, 
and   shall    sign   a  written   consent 
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thereto  on  the  record  of  such  meet- 
ing, the  acts  of  such  meeting  Bhall  be 
as  valid  as  if  legally  called  and  noti- 
fied. 

'  Manhattan  Brass  Co.  v.  Webster 
Ac.  Co.,  37  Mo.  App.  146.  The  sole 
stockholder  transferred  one  share  of 
stock  each  to  two  dummies  to  make  np 
the  three  stockh  olders  required  to  con- 
stitute a  joint-stock  corporation  under 
the  statutes  of  Missouri. 
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aathorize,  without  the  previous  approval  of  the  stockholders^ 
the  construction  of  a  passenger  station  in  a  State  other  than 
that  in  which  the  railroad  company  was  created,  and  at  a 
point  to  which  its  line  does  not  extend,  and  cannot  embark 
the  funds  committed  to  their  control  and  disposal  in  the  pay- 
ment and  cost  of  such  a  building;  but  that  circumstances 
may  nevertheless  exist  where  the  construction  of  such  a  sta- 
tion will  so  increase  the  facilities  of  their  own  railroad, through 
a  connecting  line,  as  to  justify  them  in  making  such  an 
expenditure  without  taking  the  sense  of  the  stockholders.^ 

§  3978.  Directors   have  no   Common-law  Powers. — The 

foregoing  doctrine  is  involved  in  the  cloudy  conception  that, 
in   Bome  way  or  other,  directors  have  common-law  powers. 
But,  however  it  may  be  in  England, it  may  be  doubted  whether 
there  are  any  common-law  corporations  in  the  United  States. 
AU  the  corporations  with  which  we  are  dealing  in  this  work 
—  and  all  of  which  we  have  knowledge,  —  are  created  by  or 
under  acts  of  the  Legislature  of  the  United  States  or  of  some 
of  the  States  or  Territories.     Their  directors  exercise  merely 
granUd  powers^  —  that  is  to  say,  powers  granted  either  by  the 
governing  statute,  or  by  the  members  in  the  form  of  articlea 
of  association,  by-laws,  or  other  constating  instruments.     It  is 
therefore  well  said  in  other  cases  that  the  directors  of  a  corpo- 
ration are  but  agents  of  the  corporation,  and  can  only  act  for 
or  bind  it  within  such  limits,  and  in  such  ways,  as  the  charter 
or  by-laws,  or  some  act    of  the  members,  authorize.*     This  is 
quite  incompatible  with  the  conception  that  they  possess  a  body 
of  powers  derived  from  the  common  law.     At  the  same  time 
it  is  to  be  kept  in  view  that  the  courts,  through  their  habit  of 


^  Nashua  &c.  R.  Corp.  v.  Boston  '  Salem  Bank  v.  Gloucester  Bank^ 
Ac.  B.  Corp.,  136  U.  S.  356,  384.  Cir-  17  Mass.  1,  29;  «.  c.  9  Am.  Dec.  Ill  ? 
cumstances  and  charter  amendments  Bank  of  Kentucky  i;.  Schuylkill  Bank , 
«nder  which  the  directors  of  a  rail-  1  Pars.  Sel.  Oas.  180 ;  Bidley  v.  Fly- 
road  company  may  act  in  changing  mouth  Grinding  &c.  Ck>.,  2  £x.  711; 
the  line,  without  consent  of  the  stock-  Boyalton  v.  Royalton  &c.  Co.,  14  Vt. 


holders :   Stewart  v.  Little  Miami  B.      311. 
Co.,  14  Ohio,  353. 
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taking  judicial  notice  of  the  usages  of  business,  and  of  draw* 
ing  general  conclusions  and  deducing  general  rules  from  fre- 
quently recurring  facts,  ascribe  certain  powers  to  the  rarions 
officers  of  corporations,  under  the  name  of  implied  power$. 
But  this  implication  is  in  the  nature  of  a  rebuttable  presump- 
tion, add  it  is  generally  open  to  show  that,  in  the  particular 
case,  such  powers  have  not,  in  fact,  been  granted.     Another 
meaning  of  this  is  that  third  persons,  in  dealing  with  corpo- 
rations, are  entitled  to  presume  that  certain  of  their  officers 
possess  certain  usual  and  customary  powers,  and  may  safely 
act  on  that  presumption  unless  the  corporation  gives  them  to 
understand  the  contrary.     Moreover,  all  that  is  said  in  this 
section  must  be  taken  subject  to  the  qualification  that  where 
the  principles  of  the  common  law  ascribe  certain  powers  to 
corparations,  as  inherent  powers  to  be  exercised  in  the  e&u/ru  oj 
their  busineeSf  —  such  we  will  say  as  the  power  to  contract 
debts  and  issue  the  usual  securities  therefor,  —  those  powers&re 
presumptively  lodged  in   the  directors  without  any  express 
grant,  and  the  public  may  safely  act  on  that  presumption  in 
the  absence  of  a  restraining  statute,  or  in  the  absence  of  notice 
of  a  restraint  imposed  by  a  valid  by-law  or  other  governing 
instrument. 

§  S079.  No  Power  to  Make  Constltoent  Changres.  —  It  has 

already  been  pointed  out/  that  the  board  of  directors  occupy 
towards  the  corporation  a  position  similar  to  that  which  the 
Legislature  occupies  towards  the  State.  The  Legislature  can- 
not change  the  constitution,  for  it  has  been  created  by  higher 
authority  than  the  Legislature;  nor  can  it  make  any  funda- 
mental change  in  the  government  of  the  State.  In  like  man- 
ner, the  board  of  directors  are  agents  or  trustees,  with  the 
limited  power  of  directing  the  affairs  of  the  corporation,  under 
and  subject  to  the  constitution  which  has  been  provided  for 
their  guidance,  namely,  the  corporate  charter.  They  can 
make  no  fundamental  changes  which  they  are  not  authorised 
to  make  by  that  instrument,  nor  by  the  members  of  the  cor- 

»  Ante,  i  2076. 
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poration^  in  a  mode  provided  for  by  that  instrument.     They 
can  make  no  change  with  reference  to  the  nominal  capital  of 
the  company,^  nor  to  its  membership,  without  the  consent  of 
the  stockholders;  for  this  would  have  the  effect  of  making  the 
stockholders  members  of  a  different  corporation  from  that 
which  they  consented  to  join.     It  would  be  a  breach  of  the 
organic  compact  which  the  members  have  made  with  each 
other.     "  It  would  change  the  relative  influence,  control,  and 
proJGit  of  each  member.    If  the  directors  alone  could  do  it, 
they  could  always  perpetuate  their  own  power.    Their  agency 
does  not  extend  to  such  an  act,  unless  so  expressed  in  the 
charter."*    The  fact  that  the  charter  in  terms  allows  the  cor- 
poration at  its  pleasure  to  increase  its  capital  stock  from  time 
to  time,  and  vests  all  the  powers  of  the  corporation  in  the 
board  of  directors,  has  been  held  not  to  change  this  rule.' 
For  the  same  reasons,  the  directors  have  no  power  to  reduce 
the  capital  of  the  corporation  of  which  they  are  the  governing 
body/    But  according  to  some  opinions,  they  may,  in  the  ab- 
sence of  statutory  provision,  direct  a  purchase  by  the  corporation 
of  its  own  stock,  and  may  hold  it  unextinguished  and  reissue  the 
same.*    Neither  can  they,  in  corporations  organized  under  a 
principle  other  than  that  of  having  a  joint  stock,  admit  new 
members,  unless  the  power  to  do  so  is  expressly  conferred.* 
So,  in  those  corporations  where  the  offices  involve  a /ranc Awe, 
the  directors  or  trustees  have  no  power  of  amotion:  that  resides 
alone  in  the  corporation.^    Nor  can  they,  according  to  the 


*  Railway  Go.  v.  AUerton,  IS  Wall. 
(XT.  8.)  233 ;  QUI  v/ Balis,  72  Mo.  424, 
483. 

*  Railway  Co.  v.  Allerton,  18  Wall. 
(U.  S.)  233.  See  also  Heath  i;.  Erie 
R.  Co.,  8  Blatch.  (U.  B.)  847.  That 
snch  an  increase  may  be  validated  by 
the  aequ4e9cence  of  the  shareholders, 
see  anUy  i  2083. 

*  Percy  v.  Millaudon,  3  La.  568; 
Hartridge  v.  Rockwell,  R.  M.  Oharlt. 
(Ga.)260;  arite,  ^  2076. 

*  City  Bank  v.  Brace,  17  N.  Y. 


507 ;  Taylor  v.  Miami  Exporting  Co., 
6  Ohio,  176,  218.    But  see  anU,  §  2057. 

'  Thus,  under  the  4th  and  5th 
sections  of  the  act  incorporating  the 
Philadelphia  Savings  Institution,  the 
directors  had  not  the  power  to  elect 
members,  but  only  to  provide  for 
their  election.  Com. «.  Gill,  3  Whart. 
(Pa.)  228. 

*  Power  of  amotion  (including 
that  of  susx)en8ion)  cannot  be  del- 
egated to  a  board  of  directors.  State 
V.  Chamber  of  Commerce,  20  Wis.  68  * 
anU,  $804. 
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prevailing  view,  make  by-laws  for  the  government  of  the  cor- 
poration, unless  expressly  empowered  so  to  do.'  But  in  Penn- 
sylvania, where  the  courts  go  far  in  sanctioning  the  power  of 
the  Legislature  to  alter  corporate  charters  against  the  will  of 
the  minority,*  it  has  been  held  that  the  Legislature  may  con- 
fer enlarged  powers  upon  the  managers  of  a  corporation  with 
the  assent  of  the  majority  of  the  shareholders^  and  that  no  one 
stockholder,  by  refusing  his  assent,  can  hinder  their  exercise. 
Thus,  the  directors  of  a  corporation,  authorized  by  an  act  of 
the  Legislature^  which  the  stockholders  have  accepted,  may 
issue  preferred  stock,  notwithstanding  the  opposition  of  indi- 
vidual shareholders.* 

§  3980.  Cannot  Apply  for  or  Accept  Amendment  of  Char- 
ter.— The  charter  of  the  corporation  constituting  the  contract 
between  the  corporation  and  the  stockholders,  the  directors 
have  no  power  to  change  it  without  the  consent  of  the  stock- 
holders.^   Thus,  the  general  power  given  by  the  charter  of  a 
manufacturing  company  to  the  directors  to  manage  the  stock, 
property,  and  affairs  of  the  corporation,  does  not  enable  them 
to  apply  to  the  Legislature  for   an  enlargement  of  the  com- 
pany's powers.     Such  an  application  can  be  made  by  authorii/ 
of  the   company  only.*     And   a  resolve   of  the  Legislature, 
passed  on  such  application  without  authority  from  the  com- 
pany, giving  power   to   the  company  to  raise   an  additional 
assessment  on  the  stockholders,  for  the  purpose  of  paying  the 
debts,  is   inoperative."     So,  it  has  been  well  held  that  the 
president  and  directors  of  a  banking  company  cannot  accept 
an  amended  charter,  the  result  of  which  would  be  to  deprive 
certain  stockholders  in  the  company  of  their  rights  as  a^ch. 

*  ArUe,  $  956.  $.  c.  90  Am.  Dec  617 ;  State  ».  ^^Mtfi 

*  Ante,  ^  960.  44  Mo.  570. 

»  Ourry  v.  Scott,  54  Pa.  St.  270.  •  Marlborough  Man.  Oo.  v.  ^^' 

*  Stark  V.  Burke,  9  La.  An.  341  •     2  Oonn.  579. 

ante,    ^  86,  etseq.  '  Boisdere  v.  Oitiaena'  Bank:,  ^^ 

*  Marlborough  Man.  Oo.  v.  Smith,  606;  ».  c.  29  Am.  Dec.  463.  Ba *»«>"" 
2  Conn.  679,  580 ;  Zabriskie  v.  Hack-  trary  to  this,  it  was  held  fc^J  the 
ensack  Ac.  R.  Co.,  18  N.  J.  Eq.  178;  Superior  Court  of  Cincinnati  tl***  ^^ 
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§  3981.  Nor  Accomplish  this  Besolt  by  Indirect  Means.  — 

Nor  can  directors  be  permitted  to  accomplish,  by  indirect 
means,  what  they  are  forbidden  to  do  directly.^    Thus,  where 
a  statute  provides  that  corporations  may  increase  their  capital 
stock  by  vote  of  the  stockholders  at  a  meeting  called  for  that 
purpose,*  it  is  not  within  the  implied  powers  of  any  corporate 
officer  to  bind  the  corporation  to  an  increase  of  the  capital 
stock  by  an  agreement  with  an  employ^  to  pay  for  his  serv- 
ices in  stock  of  the  corporation  when  none  remains  unissued.' 
A  sale  of  stock,  however,  by  a  corporation,  if  otherwise  valid, 
will  not  be  vitiated  by  the  fact  that  the  motive  of  some  of  the 
directors  and  of  the  purchaser  was  to  enable  the  latter  to  vote 
on  the  stock  in  a  certain  manner  at  an  approaching  election 
of  directors.^    This  is  true  also  in  the  case  of  the  purchase  by 
the  corporation  of  its  own  stock.^    But  directors  have  no  right 
to  make  certificates   purporting  to   represent  capital  stock 
which  has  not  in  fact  been  subscribed  and  paid  for,  and  put 
them  on  the  market  as  stock,  and  sell  them  below  par.*    Nor, 
as  a  part  of  a  fraudulent  device  to  increase  the  stock,  can 
they,  in  pursuance  of  statutory  authority,  issue  bonds  of  the 
corporation  convertible  into  stock.    To  justify  the  exercise  of 
the  authority  in  question,  the  money  raised  from  the  issue  or 
these  bonds  piust  be  needed  and  applied  to  the  purposes 
authorized  by  the  statute.^    Neither  can  it  be  tolerated  that 
the  negligence  or   fraud  of   the    agent  of   the   corporation 


acceptance  of  an  amendment  to  its 
charter  is  a  power  incident  to  a  cor- 
poration, which  may  be  exerclBed  by 
a  board  of  directors,  if  there  is  no  other 
QtUve  governing  body  in  whom  it  is 
vested.  Dayton  dec.  R.  Co.  v.  Hatch, 
1  Disney  (Ohio),  84.  This  point  is 
believed  not  to  have  been  weU  de* 
cided. 

^  State  «.  McOuUough,  8  Nev.  202, 
225. 

*  Oomp.  L.  Mich.  1871,  $  2841. 

'  Finley  <Scc  Ck>.  v.  Kurtz,  84  Mich. 
89. 


«  Stote  V.  Smith,  48  Vt.  266;  Hart- 
ridge  V.  Rockwell,  R.  M.  Oharlt.  (Gra.) 
260. 

•  Taylor  v.  Miami  Exporting  Co., 
6  Ohio,  176.    But  see  anU,  f  2054. 

'  Fisk  v.  Chicago  &c.  R.  Co.,  53 
Barb.  518;  «.  c.  36  How.  Pr.  (N.  Y.) 
20.  See,  also,  Sturges  v.  Stetson,  3 
Phila.  (Pa.)  304.  Compare  arUCf 
k  2lQb,  etBeq. 

^  Belmont  v.  Erie  B.  Co.,  52  Barb. 
(N.  Y.)  637.  See  N.  Y.  Sess.  Laws 
1860,  ch.  140,  i  28,  subsec.  10.  Stur- 
ges V.  Stetson,  tupra* 
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appointed  to  issue  its  shares  shall,  in  making  an  issue 
beyond  the  maximum  limit,  work  the  same  result.  Such 
overi88U6s  are  void;^  but  the  company  may,  none  the  less,  be 
liable  in  damages  to  persons  injured  by  the  wrongful  act  of 
its  agent.* 

§  3982.  Cannot    Make,   Alter,   or    Annul    By-laws.  —  As 

already  seen,  the  general  rule  is  that  the  directors  of  a  corpo- 
ration cannot  make  by-laws  for  its  government  unless  empow- 
ered to  do  so  by  statute,'  though  numerous  statutes  have  been 
enacted  clothing   them  with   this  power/     But  where  the 
directors  have  the  power  to  make  and  enforce  a  particular 
rule  or  regulation,  such  a  regulation  is  not,  of  course,  invalid 
from  the  mere  circumstance  that  it  is  called  a  by-law^  and  that 
no  power  to  make  by-laws  has  been  expressly  given  by  the 
charter.     It  was  so  held  where  the  directors  of  a  merchants' 
exchange,  having  the  express  power  to  control  the  rooms  of 
the  exchange,  established  a  by-law  regulating  the  use  of  the 
same.*     It  has  been  held  that  a   power,  delegated  by  the 
charter  of  an  incorporated  merchants'  exchange  to  the  board 
of  directors,  to  control  the  exchange  rooms,  and  to  **  establish 
and  enforce  such  rules  and  regulations  in  regard  to  the  use 
of  the  same,  as  may  seem  proper,"  empowers  such  board  to 
enact  a  by-law  declaring  the  exchange  rooms  open  for  busi- 
ness during  certain  hours  daily,  and  prohibiting  smoking 
therein  during  such  hours,  notwithstanding  that  the  board 
thereby  extends  the  hours  designated  for  such  purposes  by 
by-laws  already  adopted  by  the  corporation.* 


*  New  York  Ac.  R.  Oo.  v,  Schnyler, 

58  Barb.  (N.  Y.)  534;  anU,  i  1402. 

*  Ante,  4  1493. 

*  AnU,  i  956. 

*  AnUf  i  962,  et  8eq. 

*  Albers  v.  Merchants'  Exchange, 

59  Mo.  App.  583. 

'  Albers  v.  Merchants'  Exchange, 
39  Mo.  App.  583.  In  addition  to  what 
has  already  been  said  upon  this  sub- 
ject (ante J  §  1036),  a  decision  may  be 
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noted  to  the  effect  that  a  by-law  d  ft 
corporation  empowering  the  board  ci 
directors  to  impose  fines  on  members, 
but  prescribing  no  limit  in  regard  to 
the  extent  or  amount  of  such  fines,  is 
invalid,  and  that  a  by-law  of  a  corpo- 
ration, providing  that  a  member  d 
the  corporation  might  be  fined,  cen- 
sured, suspended,  or  expelled  for  dis- 
orderly or  improper  conduct,  as  the 
board  of  directors  should  determiao, 
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§  d983.  May  not  Sell  Out  Corporate  AMets  and  Bnsi- 
— The  directors  of  a  corporation  being  its  agents  or 
trustees  for  the  purpose  of  carrying  on  its  business,  and  pro- 
moting the  ends  designed  by  its  charter,  they  obviously  have 
no  power,  without  a  strict  authorization  from  their  stockhold- 
ers, to  determine  its  business  and  defeat  the  objects  of  its 
charter,  by  selling  out,  en  masse,  its  corporate  assets  and  good- 
will;^ unless  the  charter,  by  express  terms  or  necessary  impli- 
cation, confers  this  power  upon  them.*  In  the  view  of  one 
court,  they  cannot,  unless  specially  empowered,  make  sale  of 
any  portion  of  its  estate,  essentially  necessary  for  the  transac- 
tion of  its  customary  business.*  They  have  no  power  to  lease 
its  property  for  999  years  without  the  assent  of  its  stockhold- 
ers.* And  where  they  have  the  power,  under  a  simple  trust, 
to  sell  or  lease  the  works  of  the  company,  they  cannot,  in  the 
lease,  give  an  option  to  the  lessee,  to  purchase,  or  not,  at  a  price 
fixed,  the  entire  works  of  the  company  at  any  time  within 
twenty  years.  Such  a  contract  must  be  ratified  by  every 
member  of  the  company,  to  become  binding  upon  them.*  So, 
it  was  held  that  the  trustees  of  a  company  which  had  been 
organized,  and  which  had  provided  very  extensive  shops  and 
machinery,  for  the  sole  purpose  of  manufacturing  hard  rubber 
under  certain  patents  which  it  owned,  had  no  power  to  sell  all 
the  patent  rights,  all  the  personal  property,  machinery,  stock 
on  hand,  and  contracts^  and  lease  the  real  estate.*    But  the 


does  not  anthorize  sach  board  to  bus-  (N.Y.)  57S;  «.  e.  21  How.  Pr.  (N.  Y.) 

pend  a  member  for  tbe  non-payment  198 ;  Rollins  v.  Clay,  33  Me.  132. 

of  a  fine,  imposed  on  him  for  the  vio-  '  As  was  the  case  with  the  charter 

lation  of  the  corporate  rules,  when  of  the  St.  Louis  Gaslight  €k>mpany. 

■QCh  member  in  good  faith  contests  St.  Louis  v.  St.  Loois  Gaslight  Co,  70 

the  validity  of  the  fine.    Albers  v.  Mo.  69,  93. 

Merchants'  Exchange,  39  Mo.  App.  '  Rollins  v.  Clay,  33  Me.  132. 

683.  '  Metropolitan  Elevated  Ry.  Co.  tr. 

1  Railway  Co.  «.  Allerton,  18  Wall.  Manhatton  Elevated  Ry.  Co.,  11  Daly 

(TJ.  8.)  233,  235;  Colman  v.  Eastern  (N.  Y.)  373;  <.  c.  14  Abb.  K.  Cas. 

Counties  R.  Co.,  10  Beav.  1 ;    ».  c  4  (N.  Y.)  103. 

Eng.  Rail.  Cas.  513;  Abbot  v.  Amer-  *  Clay  v.  RufPord,  19  Eng.  L.  &  Eq. 

lean   Hard   Rubber   Qo.,  83    Barb.  850;  5.  c.  5De  Gex&  S.  768. 

*  Abbot  «•  American  dec.  Co.,  33  Barb.  (N.  Y.)  578. 
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rule  here  stated  is  not  inflexible.  One  decision,  at  least,  qual- 
ifies it  by  holding  that  when  the  affairs  of  the  corporation  are 
in  a  condition  so  desperate  as  to  preclude  the  possibility  of 
continuing  the  business  of  the  corporation,  the  board  of 
directors  are  confronted  with  a  new  duty,  that  of  discharging 
the  liabilities  of  the  corporation,  and  that,  for  this  purpose, 
they  may  sell  the  property  of  the  corporation.*  So,  it  has 
been  held  that  the  transfer,  by  trustees  of  a  corporation,  of  all 
its  property  to  another  corporation,  made  in  good  faith  to 
prevent  the  total  loss  of  the  property,  which  transfer  was 
authorized  and  ratified  by  a  large  majority  of  the  stockhold- 
ers, will  not  subject  such  trustees  to  an  action  by  a  dissenting 
stockholder.* 

§  9984.  But  may  Alien  Corporate  Real  Estate  in  Course  of 
Business. — But  this  is  not  at  all  incompatible  with  an  impli- 
cation of  power  in  directors  to  alien  the  real  estate  of  the 
corporation  in  the  ordinary  course  of  its  business.*    Thus,  it 
has  been  held  that  a  statutory  power  in  the  directors  of  a 
railroad  company  to  transact  all  the  business  of  the  company, 
and  to  sell  and  convey  real  property,  with  a  right  to  complete 
portions  of  the  road,  and  to  elect  between  routes  and  ierminif 
authorizes  them  to  sell  a  portion  of  the  right  of  way,  in  satis- 
faction of  a  mortgage  debt;  and  that  the  mortgagee  will  not 
afterwards  be  allowed  to  treat  the  contract  as  vitra  vires  aad 
proceed  to  foreclose  his  mortgage,  even  though  he  still  holds 
the  bonds  to  secure  which  it  was  given;  but  the  company  is 
entitled  to  have  them  canceled.*     So,  where  the  by-laws  of  * 
corporation  provided  that  the  directors  should  have,  ii^  ^^® 
Uianagement  of  the  affairs  of  the  corporation,  all  the  powers 
which  the  corporation  itself  possessed,  not  incompatiblo  with 
the  provisions  of  the  by-laws  and  the  laws  of  the  Comnaon- 
wealth,  it  was  held  that  they  might  mortgage  the  lands  of  tbe 

*  Ashurst'a  Appeal,  60  Pa.  St.  290,  •  People  v.  BaUard,  8  N.  X  8"PP' 

SIS.    See,  also,  Sheldon  Hat  Blocking     S46. 

Go.  V.  Eickmeyer  Hat  Blocking  Co,  56         *  See  a  valuable  note  on  ti^^  ^ 
How.  Pr.  (N.  Y.)  70.  ject  in  59  Am.  Rep.  466. 

«  Donner  v.  Dayton  Ac  B.  Co.,  1  Oinc  (Ohio)  180. 
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corporation  in  security  for  its  bonds,  where  the  by-laws  per- 
mitted it  to  done.^  But  it  has  been  held  that  authority  given 
a  9tngle  director  to  make  contracts  for  the  sale  of  the  lands  of  a 
corporation  does  not  empower  them  to  convey  them.* 

§  d985.  May  Mortgragre  Corporate  Property.  —  In  general, 
it  may  be  stated  that,  as  an  incident  to  the  authority  of  the 
directors  to  contract  debts  and  obligations  in  the  course  of 
the  ordinary  business  of  the  corporation,  they  have  authority 
to  pledge  and  convey  the  real  or  personal  estate  of  the  corpo- 
ration as  security  for  the  payment  of  the  same.*    It  cannot  be 
doubted,  where  the  by-laws  of  a  corporation  provide  that  in 
the  management  of  its  affairs  the  directors  shall  have  all  the 
powers  which  the  corporation  itself  possesses^not  incompatible 
with  the  by-laws  and  the  laws  of  the  State,  and  there  is  noth- 
ing in  the  by-laws  incompatible  with  the  exercise  by  the 
directors  of  the  power  to  borrow  moneys  issibe  bonds,  or  to  con- 
vey in  mortgage  the  lands  of  the  corporation  as  security,  that 
the  directors  may  exercise  such  power.* 

§  80S6.  May  Assign  for  Benefit  of  Creditors.  —  There  is 
much  authority  for  the  view  that  the  directors  of  an  insolvent 
corporation  may,  without  the  consent  of  the  stockholders, 
make  an  assignment  in  good  faith  of  all  its  assets  to  a  trustee 
for  the  payment  of  its  creditors;*  though,  as  the  exercise  of 
this  power  generally  has  the  effect  of  putting  an  end  to  the 


^  Hendee  v.  Pinkerton,  14  Allen 
(Mass.),  SSl.  Compare  Tyrrell  v. 
Waahbom,  6  Allen  (Mass.),  466. 

*  Green  v.  Hugo,  81  Tex.  452 ;  s.  c. 
26  Am.  St.  Rep.  824 ;  17  S.  W.  Rep.  79. 

'  Sargent  v.  Webster,  13  Met. 
(Mass.)  497,  503;  s.  c.  46  Am.  Dec. 
743;  BurrUl  v.  Nabant  Bank,  2  Met. 
(Mass.)  163;  ».  c.  36  Am.  Dec.  395; 
Deepatcb  Line  v.  Bellamy  Man.  Go., 
12  N.  H.  205,  224;  «.  c.  37  Am.  Dec. 
203;  Miller  v.  Rutland  &c.  Co.,  86  Vt. 
452;  Augusta  Bank  v.  Hamblet,  35 
Me.  491 ;  Jackson  v.  Brown,  6  Wend. 


(N.  y.)  590;  Hoyt  v.  Thompson,  19 
N.  Y.  207 ;  Gordon  v.  Preston,  1  Watts 
(Pa.),  385 ;  «.  c.  26  Am.  Dec.  75 ;  Bank 
Commissioners  v.  Bank  of  Brest,  Har. 
Cb.  (Mich.)  lOQ; post,  ch.  133. 

*  Hendee  v,  Pinkerton,  14  Allen 
(Mass.),  881. 

^  Merrick  v.  Trustees  &c.,  8  Gill 
(Md.),  59.  See  post,  chs.  145,  146, 
wbere  tbis  subject  is  fully  dealt  with, 
including  the  inquiry,  whether  the 
directors  can  make  prtfererUuU  asngnr 
merUs,  and  whether  tiiey  can  prefer 
themielvei, 
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corporation/  its  ezistenoe  is  denied  by  some  oourto.'  And 
clearly  the  directors  have  no  such  power  where  the  goirerning^ 
statute  prescribes  a  different  mode  for  winding  up  the  affairs 
of  the  corporation  and  liquidating  its  debts.  The  statutory 
mode  is  exclusive.  The  reason  is  that  the  statute  forms  a 
part  of  the  security  to  the  public,  and  one  of  the  conditions 
upon  which  corporations  subject  thereto  take  their  chartered 
powers.' 

§  8987.  When  Assign  to  Other  Trustees.  —  There  maybe 
circumstances  which  will  warrant  the  transfer  of  the  corporate 
property,  or  portions  of  it,  by  the  directors,  to  trustees,  for  pur- 
poses  which  are  lawful  and  consistent  with  their  duty  to  the 
corporation.*    But  such  a  transfer  will  be  subjected  to  rigid 
scrutiny,  because  it  puts  the  title  to  the  property  beyond  the 
proper  control  of  the  board  of  directors,  who  are  by  law, 
trustees  for  the  control  and  management  of  the  property  for 
the  benefit  of  the  stockholders,  and  subjects  it  to  the  control 
of  another  class  of  trustees,  making  ''the  actual  benefits  to  be 
derived  by  the  stockholders  depend  upon  the  ei&cieucy  of 
proceedu^gs  in  court  to  compel  performance  of  such  a  trust." ^ 

§  8088.  May  Berrow  Bfoaaey.-^A  general  pawer  granted 
to  the  directors  to  manage  the  affairs  of  the  corporation 
includes,  according  to  the  American  view,*  the  power  to  6or- 
row  money  when  necessary  in  the  course  of  its  business. 
Thus,  it  has  been  held  that  a  board  of  bank  directors,  author- 
ized to  conduct  the  affairs  of  the  company,,  may  empower  tbd 
president,  or  the  president  and  cashier,  to  bomm  tnofMjf* 
indorse  its  notes,  or  to  obtain  a  discotmt  for  the  use  ct  the 


1  Ante,  ^i  8345,  S347. 
'  Gibson  v.  Goldthwaite,  7  Ala.  281 ;  ^  Ogden  9.  Mnmy,  S9  N.  T.  201 

i.  c.  42  Am.  Bee  502;  post,  di.  158.  *  See  ante,  ^  S98&.       The  Engltfb 

*  Bank  CommiBsioiien  v.  Bank  of  rule  is  the  contraiy:  Bnrmester  t* 
Brest,  Hap.  Oh.  (Mich.)  106*  Norris,  6  Ex.  796?  Chambers*^  Man- 

*  AshnrsfB  A^^l,  60*  Pa.  8t.  290,  Chester  Ac.  B.  Co.,  88  L.  J.  (v*  *•) 
812.  238. 
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bank.'    So,  the  directors  of  a  manufacturing  corporation,  formed 
under  a  gelneral  statute  giving  them  authority  to  manage  its 
concerns,  have  power  to  make  an  advance  in  the  payment  of 
wages  to  its  agent;  and  for  this  purpose  they  may  empower 
him  to  use  the  company's  credit.*    The  authority  granted  to 
incorporated  banks  by  the  general  banking  laws  of  New  York, 
must,  it  has  beea  held,  be  exercised  by  the  directors,  who  were 
mere  agents  for  the  shareholders,  and  who  were  to  exercise 
their  powers  for  the  benefit  of  the  shareholders,  within  the 
legitimate  business  of  banking.     If  this  power  were  improp- 
erly exercised,  the  shareholders,  and  others  interested  in  the 
bank,  would  not  be  liable  to  the  lenders  of  money.*    A  gen- 
eral power  in  the  directors  to  borrow  money  for  the  use  of 
the  corporation  includes  the  power  to  secure  the  debt  thus  cre- 
ated, in  any  appropriate  mode,  as  by  assigning  bonds  and  mort* 
gages  owned  by  the  corporation,^  and  by  mortgaging  corporate 
property.*    Where  a  general  power  on  the  part  of  the  direct- 
ors to  borrow  for  the  corporation  thus  exists,  one  who  lends 
money  to  it  upon  their  application  in  good  faith  will  not  be 
charged  with  knowledge  of  or  responsibility  for  any  breach  of 
trust  on  their  part  in  the  application  of  it  to  the  use  of  the 
corporation.*    Nor  will  the   corporation   be  allowed,   while 
keeping  the  money,  to  set  up  a  want  of  power  on  the  part  of 
its  directors  to  borrow  it,  or  that  it  was,  after  being  borrowed, 
put  to  unauthorized  uses.' 

§  d989.  May  Make    and    Transfer   Negotiable    Paper. — 

The  power  to  borrow  includes,  by  a  natural  implication,  the 
power  to  emit  those  evidences  of  indebtedness  which  are  cus- 


*  Fleckner  v.  Bank  of  United 
States,  8  Wheat.  (U.  S.)  S38;  Ridg- 
way  V.  Farmers'  Bank  of  Backs 
County,  12  Serg.  &  B.  (Pa.)  256;  «.  c. 
14  Am.  Dec.  681 ;  Merrick  v.  Bank  of 
Metropolis,  8  Gill  (Md.),  50. 

*  Tripp  9.  fiwanxey  Flaper  Co.,  18 
Pick.  (Mass.)  291. 

*  Leavitt  ••  Yates,  4  £dw.  Oh. 
(N.  Y.)  184. 


*  North  Hndson  Mut.  &c.  Asso.  v. 
First  Nat.  Bank,  79  Wis.  31 ;  s.  e.  11 
L.  B.  A.  845;  47  N.  W.  Bep.  800. 

*  Port,  ch.  133. 

*  North  Hudson  Mut.  Ac.  Asso.  «• 
First  Nat.  Bank,  iupra;  Borland  «• 
Haven,  87  Fed.  Bep.  394. 

^  North  Hudson  Mut.  Ac.  Asso.  «• 
First  Nat.  Bank,  79  Wis.  81 ;  s.  e.  11 
L,  B.  A.  845;  47  N.  W.  Bep.  800. 
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tamary  in  the  business  world.^  It  is  therefore  stated  with 
confidence,  as  the  general  American  doctrine,  that  the  direct- 
ors of  any  business  or  financial  corporation  have  the  power 
to  make,  accept,  or  assign  negotiable  paper  in  the  course  of 
the  business  of  the  corporation.'  The  directors  of  a  manu- 
facturing corporation  do  not,  for  instance,  exceed  their  powers 
by  authorizing  their  agent  to  raise  money  for  his  own  use 
and  give  therefor  the  company's  note.*  So,  a  board  of  trustees 
of  a  society  for  the  erection  of  a  monument,  under  an  author- 
ity **to  manage  the  finances  and  property  of  the  society,"by 
necessary  implication,  have  power,  through  their  treasurer, to 
bind  the  society  by  a  promissory  note  and  such  other  obliga- 
tions as  are  usually  resorted  to  in  managing  the  finances  of 
such  institutions.*  So,  a  note  belonging  to  a  bank  maj  be 
assigned  or  transferred  by  its  directors,  who  have  the  control 
of  its  financial  affairs.'  So,  bank  directors,  having  authority 
to  control  all  the  property  of  the  bank,  may  authorize  one  of 
their  number  to  assign  any  securities  belonging  to  the  corpo- 
ration; and  a  blank  indorsement,  in  pursuance  of  such  author* 
ity,  by  the  persons  so  authorized,  is  suflBcient  to  transfer  a 
note;  and  the  indorsement  may  be  properly  filed  at  the  bar.* 
But  clearly  a  single  director  is  not  authorized,  as  such,  without 
special  authority,  to  make  notes  binding  the  corporation.' 

§  8990.  May  Assume  or  Guarantee  Debts  of  Other  Per- 
sons or  Corporations,  when.  —  The  directors  of  a  railroad 
company  acting  under  a  statute  of  Ohio  authorizing  railroad 
companies  to  aid  each  other,  for  the  purpose  of  making  con- 
nections, by  subscriptions  to  the  capital  stock  or  othenviUf 


»  Post,  i  6731 ;  ch.  181,  art.  I. 

•  Post,  *  5731. 

•  Tripp  t;.  Swanzey  Paper  Co.,  13 
Pick.  (Maes.)  291,  293.  Here  again 
the  English  is  contrary  to  the  Ameri- 
can law:  Post,  i  5736;  Dickinson  v. 
Valpy,  10  Barn.  A  0.  128;  «.  c.  6 
Man.  A  Ryl.  126 ;  Harmer  v.  Steele, 
4  Ex.  1 ;  8.e,  19  L.  J.  (n.  b.)  34.  Com- 
pare Thompson  v.  Wesleyan  News- 
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19  L.  J.  (H.  8.)  114. 

*  Hayward  v.  Pilgrim  Soc,  ^  ^^ 
(Mass.)  270.  8ee  also,  Fint  ^P^ 
Ohnrch  v.  Caughey,  85  Pa.  St.  ^^ 

*  Stevens  v.  HiU,  29  Me.  18^^ 

"  Northampton  Bank  «.  P^pooiii 
11  Mass.  288. 

'  Lawrence  v.  Gebhard,  41  ^*^* 
(K.  Y.)  676;  arUe,  i  3908. 


rovvKRS  OF  DIRECTORS.     [3  Thoiup.  Gorp.  §  3992. 

indorsed  a  guaranty  upon  bonds  of  another  company  to  a  large 
amount,  which  were  held  valid,  after  approval  of  such  action 
by  the  stockholders,  although  the  statute  declared  that  no  aid 
should  be  furnished  until  voted  by  two-thirds  of  the  stockhold- 
ers at  a  meeting  called  by  the  directors/  The  directors  of  a 
company  will  be  justified  in  assuming  the  debt  of  a  third  person 
only  in  the  event  of  urgent  necessity,  although  the  company 
has  received  a  consideration  therefor  by  way  of  extension  of 
ita  own  credit  at  the  hands  of  the  common  creditor;*  the 
general  rule  being  that  a  corporation  has  no  power  to  become 
guarantor^  surety,  or  accommodation  indorser  for  another.* 

§  9991.  May   Fix   the   Salaries   of   Corporate   Officers. — 

Directors  who  have  the  power  of  appointing  corporate  ofii- 
cers,  may,  in  the  absence  of  any  prohibition  in  the  by-laws, 
fix  the  salaries  of  such  officers.  This  power  is  regarded  as 
incidental  to  the  power  of  appointment,  and  to  the  general 
powers  and  duties  of  directors.^  But  this  is  subject  to  limita- 
tions hereafter  pointed  out.' 

§  d992.  May   not   Fix   Price   of  Shares  of  Stock. — The 

price  at  which  shares  of  stock  shall  be  issued  is  not  a  matter 
within  the  discretion  of  the  directors.  This  is  defined  by  the 
charter,  the  governing  statute  or  articles  of  association  under 
which  the  corporation  comes  into  existence;  and  in  the 
absence  of  any  explicit  direction,  the  just  implication  is,  that 
they  can  only  dispose  of  the  shares  at  their  par  value  in 
"money  or  money's  worth."*  Therefore,  directors  have  no 
power  to  issue  shares  below  par,  although  the  incorporating 
act  declares  that  the  directors  may  determine  ''the  times  and 
terms  of  payment  of  stock."  This  being  so,  directors  cannot 
indirectly  accomplish  the  unlawful  object;  as  where  they  exe- 
cuted a  bond  to  a  stockbroker  for  a  sum  largely  in  excess  of 

*  Zabriskie    v.  Oleyeland  Ac.  B.  '  VTaite  v,  Windham  Mining  Go., 
Co.,  2S  How.  (U.  8.)  881.                         87  Vt.  608. 

'Stork    Bank   v.   United   Stotes  *  Pott,  $$4682,  4706,  etae^. 

Pottery  Oo.,  84  Vt.  144.  *  ArUe,  $  1563,  et  »eg.     Oompare 

*  Fo9l,  i  5721.  ante,  }  1665,  et  »eq. 
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tbe  consideration  thereof,  and  permitted  the  obligee  to  con- 
vert his  bond  into  stock  to  the  value  of  the  sum  named 
therein.* 

§  3903.  Powers  In  Levylngr  Amessments.  —  Where  the 
number  of  shares  is  fixed  in  the  charter  of  a  corporation  or 
in  its  articles  of  association,  the  directors  have  no  power  to 
levy  an  assessment  before  the  whole  number  shall  have  been 
subscribed.*  Up  to  this  time  the  corporation  cannot  be  said 
to  have  had  a  legal  existence.  The  directors,  therefore,  can 
do  only  such  acts  as  are  necessary  to  set  the  association  in 
motion  as  a  corporation.  They  have  no  power  to  make  con- 
tracts and  incur  liabilities  in  the  furtherance  of  the  corporate 
enterprise.' 

§  39M.  When  BcJeaae  Corporate  Interest.  —  The  direct- 
ors of  a  bank^  having  care  of  the  financial  affairs  of  tbe 
bank,  have  power  to  direct  the  prosecution  or  defense  of  suits 
involving  its  interests,  and  therefore  possess  all  the  powers 
incidental  thereto:  for  example,  before  the  statutes  admitting 
interested  parties  to  testify  became  general,  to  execute  a  re' 
lease  to  a  person  whom  they  propose  to  call  as  a  witness.*  They 
may  direct  an  assignment  or  transfer  of  a  note  belonging  to 
the  bank;  and,  having  this  power,  there  is  no  reason  why  it 
should  not  be  exercised  by  one  of  their  body,  with  the  con- 
sent of  the  rest  expressed  by  their  vote.*    The  assent  of  a 


^  Stttrges  9.  Stetson,  8  Phila.  (Pa.) 
304.  See,  also,  Fisk  v.  Chicago  &c. 
R.  Co.,  53  Barb.  513;  s.  e.  86  How. 
Pr.  (N,  YO  20. 

'  Stoneham  Branch  R.  Co.  v. 
Gould,  2  Gray  (Mass.),  277;  Salem 
Mill  Dam  Corp.  v.  Ropes,  6  Pick. 
(Mass.)  23;  «.  c.  9  Pick.  (Maes.)  187; 
19  Am.  Dec.  863;  Central  Turnp. 
Corp.  i;.  Valentine,  10  Pick.  (Mass.) 
142,  148;  Lexington  &c.  R.  Co.  v. 
Chandler,  18  Met.  (Mass.)  811;  Wor- 
cester &c  B.  Co.  V.  Hinds,  8  Cush. 
(Mass.)  110;  Cabot  &c.  Bridge  v. 
Chapin,  6  Cush.  (Mass.)  50;  New 
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Hampshire  d:c  R.  Co.  «.  Johnson,  SO 
N.  H.  390 ;  ».  c.  64  Am.  Dec.  300; 
Allman  t?.  Havana  Ac.  B.  Co.,  88  lU. 
521 ;  aritef  ^  1235,  et  Beq. 

»  Salem  Mill  Dam  Corp.  t.  Bopei, 
6  Pick.  (Mass.)  23,  40;  Allman  v. 
Havana  &c.  R.  Co.,  88  111.  521. 

*  Lewis  V.  Eastern  Bank,  82  Mc 
90. 

»  Northampton  Bank  v.  Pepoon,!! 
Mass.  288;  Spear  t^.  Ladd,  11  MaflB. 
94;  Stevens  v.  Hill,  29  Me.  1»; 
Cooper  V.  Curtis,  80  Me.  488;  Hcp- 
rick  V.  Bank  of  Metropolis,  6  6iU 
(Md.),  69. 
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bank  that  a  note  may  be  sued  in  its  name,  for  the  benefit  of 
a  third  person^  may  be  inferred  from  the  acts  of  its  officers, 

without  any  vote  of  the  directors  on  the  subject.^ 

§  3995.  Cannot  Give  Away  its  Assets. — The  office  of  direct- 
ors is  to  imanage  and  not  to  give  away  the  assets  of  the  cor- 
poration. They  have  no  power,  by  giving  away  its  funds,  to 
deprive  it  of  any  of  the  means  to  accomplish  the  purposes  for 
which  it  was  chartered.'  They  cannot,  as  just  seen,'  dispose 
of  its  stock  at  a  less  price  than  that  fixed  by  the  governing 
instrument,  and  generally  at  no  less  than  par/  They  cannot 
use  the  funds  of  the  company  in  purchasing  the  shares  of  its 
members,  thereby  distributing  its  tangible  assets  among  its 
members  and  advancing  its  insolvency  and  dissolution.' 

§  S996.  But  may  Make  Bona  Fide  Compromises. — But 
they  may,  in  the  exercise  of  their  best  judgment,  make  bona 
fide  compromises  with  shareholders '  or  otherSi  of  disputed  claims, 
and  settle  pending  actions.^ 

g  8997.  And  Conduct  Corporate,  but  not  Private,  litiga- 
tian  at  Corporate  Bxpense. — Undoubtedly  the  board  of  direct- 
ors or  trustees  of  a  corporation  may,  unless  restrained  by 
some  governing  instrument,  prosecute  or  defend  any  litigation 
of  the  corporation  at  the  corporate  expense;'  but  they  can- 
not fritter  away  its  funds  in  litigation  in  respect  of  their 
own  individual  rights  in  the  corporation.'  To  prosecute  and 
defend  actions  for  the  corporation  is  not  only  a  power,  but  a 
duty  of  the  directors;  and  if  they  fail  or  refuse  to  perform  it, 
the  stockholders  will  be  allowed,  in  equity,  to  do  so,  under 


*  Lime  Rock  Bank  v.  Macomber, 
29  Me.  564. 

'  Bedford  R.  Go.  v.  Bowser,  4S  Pa. 
St  29:  Frankfort  Bank  v.  Johnson, 
24  Me.  490. 

*  Ante,  ii  8992, 1563. 

'  Sturges  V.  Stetson,  8  Phil.  (Pa.) 
804;  «.  c.  1  Biss.   (U.  S.)  246. 

*  Bedford  R.  Oo.  v.  Bowser,  48  Pa. 
St.  29.    See  also,  Penobscot  &c.  R. 


Co.  «•  Dunn,  89  Me.  587 ;  £x  parte 
Bennett,  5  De  Gex,  M.  &  G.  284;  24 
L.  J.  (N.  B.)  ISO;  post,  i  4035. 

•  AnU,  §  1553. 

^  Donahoe  v.  Mariposa  Land  Ac. 
Co.,  66  Oal.  317. 

•  Post,  ch.  177,  art.  II. 

•  Harbison  v.  First  Presbyterian 
8oc.,  46  Conn.  529;  <•  c  83  Am.  Rep. 
34. 
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conditions  hereafter  stated.^  A  amtumacious  resignation  \)j 
officers  of  a  company  cannot  prevent  the  company  from  filing 
a  petition  in  bankruptcy,  if  a  majority  of  shareholders  author- 
ize it  to  be  done.' 

§  9908.  Powers  of  Directors  of  Bankinsr  Companies. — As 

already  seen/  according  to  an  early  theory^  the  directors  of  a 
banking  corporation  alone  have  power  to  make  discounts  and 
fix  any  conditions  which  may  be  proper  in  loaning  money.* 
But  it  is  believed  that  this  power  is  now  usually  exercised,  not 
by  the  full  board,  but  by  committees,  and  that  this  delegation 
of  it  will,  under  most  governing  instruments,  be  upheld  as 
valid.*    Indeed,  in  many  cases  this  power  is  actually  per- 
formed by  the  president  and  cashier,  or  either.     They  gener- 
ally elect  tJ^  cashier,  and  appoint  ministerial   officers  and 
agents,  and   control  their  actions,  except  where  duties  are 
enjoined  upon  them  by  the  governing  instrument  or  by  the 
statute  law,  —  which  we   shall  see  is  sometimes  the  case.* 
They  have  authority  to  make  a  settlement  with  the  cashier, 
whose  accounts  exhibit  a  deficit,  and  their  fraud  in  such  a 
settlement  will  not  avoid  it  unless  participated  in  by  bim/ 
A  verbtll  direction  from  them  to  the  cashier,  withoat  any 
recorded  vote  of  the  board,  is  a  sufficient  authority  to  guide 
him  in  the  application  of  moneys  officially  received  by  him.* 
Directors  may,  it  has  been  held,  in  the  exercise  of  their  dis- 
cretion, anticipate  payments  of  debts,  although  such  debU 


*  Davis  V.  Bailroad  Co.,  1  Woods 
(U.  B.),  661. 

*  AnU,  i  3948. 

*  Bank  of  United  States  v.  Dunn, 
6  Pet.  (U.  S.)  61;  «.  p.  New  York 
Bank  Commrs.  v.  Bank  of  Buffalo,  6 
Paige  (N.  Y.),  497. 

*  Ante,  i  3948. 

*  PoHt  §  4789,  et  uq.  Where  a  sur- 
render of  a  bank  charter  had  been  ac- 
cepted by  the  Legislature,  but  the 
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k  4119. 

corporate  existence  of  the  baJik  wtf 
continued  for  a  limited  time^  to  en- 
able it  to  close  its  affairs,  —  it  v>* 
held  under  the  general  bankLsg  I*^ 
of  Maine,  that  the  directors  migbt 
legally  elect  a  cashier.  Copper  f. 
Curtis,  80  Me.  488. 

^  Frankfort  Bank  «•  JohnMO,  ^ 
Me.  490. 

*  Stamford  Bank  «.  Benedict,  15 
Conn.  437. 
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bear  a  bigh  rate  of  interest,  if  the  money  is  needed  for  the 
legitimate  business  of  the  bank.^ 

§  S»99.  Effect   of  Ultra   Tires  Acts  of  Directors.— The 

subject  of  the  effect  of  the  ultra  vires  acts  of  directors  is  a 
very  extensive  one  and  is  reserved  for  separate  treatment.* 
The  general  proposition  which  is  here  affirmed  is  that  such 
acts  do  not  bind  the  corporation  or  the  stockholders,  unless 
raiified,OT  unless  circumstances  of  equitable  estoppel  exist.     In 
what  is  perhaps  the  leading  English  case  on  the  subject,  it 
was  ruled  by  the  highest  judicatory  of  that  country  that  where 
the  directors  of  a  company  do  acts  in  violation  of  their  deed 
of  settlement  in  a  matter  in  which  they  have  no  authority, 
their  acts  are  altogether  null  and  void.     But  when  acts  to  be 
done  are  within  the  power  and  duty  of  the  directors,  and  are 
neglected,  and  thereby  third  parties  are  damaged,  neither  a 
court  of  law  nor  of  equity  will  allow  the  company  to  take 
advantage  of  that  neglect.*    If  the  thing  done  by  the  directors 
is  not  only  ultra  vires,  but  prohibited  by  positive  law,  no  one 
participating  in  it  with  knowledge  can  acquire  any  rights  in 
respect  of  it.      Thus,   one  who,  with  knowledge,  advances 
money  to  the  directors  of  a  mining  company  to  enable  them 
to  declare  a  fictitious  dividend  in  the  face  of  a  prohibitory 
statute,  can  have  no  remedy  against  the  company  for  such 
advance.*    The  doctrine  of  ultra  vires  in  respect  of  corpora- 
tions has  had,  and  is  still  having,  an  evolution.     No  one  can 
state  with  confidence  what  the  law  on  that  subject  is  at  the 
present  time,  still  less  predict  what  it  will  be  in  the  near 
future.     The  doctrine  of  one  of  the  earlier  English  cases,  that 
the  directors  of  a  railway  company  have  no  right  to  enter  into, 
or  to  pledge  the  funds  of  the  company  in  support  of  any  pro- 
ject not  pointed  out  by  their  act,  although  such  project  may 
tend  to  increase  the  traffic  upon  the  railway,  and  may  be 
assented  to  by  the  majority  cf  the  shareholders,  and  the  object 

^  Ke7seri;.Hiltz,2Macke7(D.O.),     Gas.  297;   «.   c.  31  £ng.  L.  &  £q. 
SIS.  44. 

'  Pottf  i  5967,  et  uq.  *  Davis  v.  Flagstaff  Silver  Mining 

*  Bargate  v.  Shortridge,  5  H.  L.      Co.,  2  Utah,  74. 
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of  such  project  may  not  be  against  public  policy,  may  read- 
ily be  conceded;  but  the  further  declaration  of  the  same  case 
that  the  acquiescence  by  the  shareholders  in  a  project  for  ever 
so  long  time,  aflFords  no  presumption  of  its  legality/ — is  cer- 
tainly not  now,  if  it  ever  was,  the  law.* 

g  4000,  lioss  of  Power  by  JLapse  of  Time. — Where  express 
power  has  been  conferred  upon  the  governing  body  of  a  corpo- 
ration by  the  corporation  to  do  an  act,  it  may  become  an  inter- 
esting question  whether  the  power  to  do  the  act  named,  in  the 
absence  of  an  express  limitation  in  point  of  time,  will  be  lost  by 
the  lapse  of  a  considerable  period  of  time.  The  question  was 
passed  upon  in  a  case  in  Massachusetts,  under  the  following 
facts:  The  trustees  of  a  society,  which  had  been  created  for 
the  purpose  of  building  a  monument  to  commemorate  the  virtues 
of  the  PilgrimFathers,  had  voted  that  their  treasurer  might  give 
a  note  to  one  of  their  number  who  had  paid  a  debt  due  from, 
the  society,  without  limiting  the  time  within  which  the  author- 
ity was  to  be  exercised.  It  was  held  that  the  treasurer  might 
make  the  note  eeveral  years  afterwards^  the  claim  not  being 
barred  by  the  statvie  of  limitations;  though  it  was  conceded 
that,  had  the  debt  been  barred  by  the  statute  of  limitations,  a 
different  question  would  have  been  presented.* 

§  4001.  Instances  of  their  Ordinary  Oontractingr  Powers^ 

The  directors  of  a  corporation  have  a  general  power  to  make  and 
modify  its  contracts,  and  its  stockholders  cannot  control  that  power 
when  it  is  exercised  in  good  faith.*  Under  antiquated  judicial  con- 
ceptions, they  might  contract  under  the  corporate  seal  for  payment  of 
money  in  furtherance  of  the  business  of  the  corporation.  They  need 
not  sign  their  nanoes  to  such  contract,  but  their  doing  so  would  not 
vitiate  the  corporate  act.*    According  to  another  old  and  weak  con* 

^  Oolman     v*   Eastern     Ooonties  Yote  of  the   tmsteeB,  was   deemed 

Railway    Co.,    4    £ng.    BaiL   Cas.  immaterial.    Ibid* 
51S.  ^  Flagg  V.  Manhattan  By.  Co.,  20 

«  Poit,  $5314.  Blatchf.  (U.  S.)  142. 

•  Hayward  V.  Pilgrim  8oc.,  21  Pick.  •  Clark  «.  Farmers'  Woollen  Man. 

(Mass.)  270, 296.    A  misrecital  in  such  Co.,  15  Wend.  (N.  Y.)  256.    See  also 

note,  that  it  was  given  in  pursuance  M'Donough  v,  Templeman,  1  Har.  A 

of  a  vote  of  the  society,  instead  of  a  J.  (Md.)  156;  «.  e.  2  Am.  Dec.  510. 
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ception,  they  may  authorize  stockholders  to  pay  debts  due  from  them 

to  the  corporation,  by  transferring  stock  in  the  corporation;  and  a 

transfer  of  stock  accordingly  will  discbarge  the  debt/    But  the  cir 

cumstances  under  which  a  corporation  may  take  its  own  stock  in 

payment  of  its  ordinary  debts  are  believed  to  be  much  more  limited 

than  would  seem  from  this  decision.'    While  they  may  not  give 

away  the  assets  of  the  company/  they  may  do  the  next  thing  to  it» 

by  reviving  debts  barred  by  limitation/    So,  the  board  of  trustees  of 

a  charitable  corporation,  to  whom  has  been  committed  general  finan* 

cial  powers,  may  lawfully  change  the  liability  of  the  society  by  creat* 

ing  one  debt  to  pay  another,  whenever  in  their  opinion  it  becomes 

necessary  or  expedient.*    As  the  trustees  of  a  charitable  corporation 

are  trustees  in  equity,  in  a  sense  which  does  not  entirely  hold  good 

in  respect  of  the  directors  of  business  corporations,  this  decision 

would  rather  involve  the  question  of  the  power  of  a  trustee  to  vary 

Vie  iecurities  of  which  the  trust  fund  consiste.    That  the  directors 

of  a  business  corporation  may,  in  the  absence  of  a  positive  restraint, 

do  this,  admits  of  no  question.    The  trustees  of  a  secret  society^ 

vested  with  general  power  to  manage  its  property,  may  lease  the 

lodge-room  to  another  society  for  one  night  in  each  week.*    The 

directors  of  a  corporation  may  act  in  another  State  in  or  about  any 

matter  which  pertains  to  their  powers  as  agents  of  the  corporation, 

and  which  is  not  a  constituent  or  corporate  act, — such  as  to  give 

notes  and  mortgages  to  secure  the  same.* 

§  4002,  Powers  under  Particular  Instruments.  —  A  stock* 
holders'  resolution  that  '^  it  is  not  deemed  necessary  to  adopt  by-laws, 
for  the  reason  that  the  articles  of  incorporation  provide  that  the 
control  and  management  of  the  corporation  shall  be  in  the  hands 
of  the  board  of  directors,"  has  been  held  to  leave  the  entire  control 
of  the  corporate  business  with  the  directory.*    The   subscribers^ 

^  Taylor  v.  Miami  Exporting  Oo.,  6  Ohio,  176,  218. 
'  See  anU,  i  2054,  el  seg. 

*  AnU,  ^i  1521,  8995. 

*  Directors  of  a  corporation,  au- 
thorised to  bind  it  by  a  contract  and 
note,  may  include  in  the  note  items 
of  accoant  which  otherwise  would  be 
barred  by  the  statute  of  limitations, 
were  the  corporation  sued  on  them. 
Leavitt  v.  Oxford  &c.  Silver  Mining 
Go.,  3  Utah,  285. 


*  Hayward  v.  Pilgrim  See.,  21 
Pick.  (Mass.)  270. 

*  Phillip  «.  Aurora  Lodge,  87  Ind. 
605. 

*  Beichwald  v.  Commercial  Hotel 
Go. ,  106  111.  4S9.  Validity  and  effect  of 
contract  to  issue  ttoek  to  a  railroad  eonr 
tractor:  Savage  v.  Ball,  17  N.  J.  Eq.  142. 

*  Beichwald  v.  Commercial  Hotel 
Co.,  106  111.  489. 
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agreement  of  a  provisionallj  registered  company  authorized  the 
directors  to  adopt  all  such  measures  as  they  should  in  their  judg- 
ment consider  necessary  or  expedient  for  the  promotion  of  a  certain 
undertaking.  It  was  held  that  a  resolution  of  the  directors,  enabling 
any  three  of  them  to  draw  checks  on  the  funds  of  the  company,  was 
within  this  power,  and  that  when  the  three  directors  drew  a  check, 
under  the  authority  given  hy  that  resolution,  and  applied  the  money 
improperly,  those  directors,  who  were  not  privy  to  such  drawing  or 
application,  were  not  liahle.^ 

§  4003.  Their  Contracts  not  Voidable  because  of  Brrors  ef 
Judirment.  —  The  contracts  of  directors  and  other  officers  of 
corporations  will  not  be  set  aside  in  equity,  as  being  in  breach 
of  their  official   trust,  because  of  mere  errors  of  judgment. 
This  rule  was  applied  so  as  to  deny  the  cancellation  of  a  rail- 
way lease  at  the  suit  of  the  lessee  where  its  directors  had 
agreed  to  pay  a  larger  rent  than  the  business  of  the  leased 
road  justified,  although  a  minority  of  the  directors  and  stock- 
holders in  the  lessee  company  were  stockholders  in  the  lessor 
company,  and  were  in  that  way  personally  interested  in  the 
contract  against  their  own  company,  —  where,  on  the  whole 
evidence,  it  appeared  that  the  excessive  rent  agreed  to  be  paid 
was  due  to  an  honest  error  as  to  what  was  best  for  the  interest 
of  both  roads.*     Upon  the  same  principle,  an  agreement  by 
the  officers  of  a  corporation,  presumably  with  the  sanction  of 
the  directors,  to  pay  a  third  party  $5,000  in  shares  of  the  com- 
pany's stock,  for  procuring  for  it  a  loan  of  $15,000  to  help  it 
through  an  emergency,  and  to  pay,  for  procuring  the  loan  of 
a  smaller  sum,  a  proportionate  amount  of  such  shares,  has 
been  upheld.* 


^  Ex  parte  Johnson,  31  Eng.  L.  & 
Eq»  430.  The  powers  and  duties  of 
the  board  of  directors,  under  the 
Pennsylvania  Act  of  March  17,  1869, 
which  confers  upon  railroad  com- 
panies the  pow^er  to  widen  their  road- 
way whenever  in  the  opinion  of  the 
Ixjard  of  directors  such  widening  may 
be  necessary,  defined.  Lodge  v.  Rail- 
road Co.,  1  Leg.  Gaz.  Rep.  (Pa.)  131. 
Construction  of  a  contract   between 
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two  railroad  corporations  for  the  joint 
management  of  their  lines,  including 
certain   lines   leased  to  them  w^^ 
reference    to   the   powers  of    th^ 
respective   boards:    Nashua  &c.    ^ 
Co.  V,  Boston  &c,  R.  Co.,  27  Fe^* 
Rep.  821. 

'  Jesup  V.  Illinois  Ac  R.  Co.,  43 
Fed.  Rep.  483. 

»  Arapahoe  Cattle  &c  Co.  v.  Ste<' 
ens,  13  Col.  534 ;  t.  e.  22  Pac.  Rep.  825- 
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CHAPTER    LXXVIII. 

OBLIGATIONS  OF  DIRECTORS  AS  FIDUCIARIES. 

In  General.     §§  4009-4053. 

Contracts    Between    the    Directors    and    the 

Corporation.     §§  4059-4075. 
Contracts  JBetwbbn  Two  Corporations    Havinq 

THE  Same  Directors.     §§  4079-4087. 


Article  I.    In  General. 


fiBcnoir 

4009.  Directors  are  trustees  for  the 

stockholders. 

4010.  Bound  to  exercise  their  powers 

for  the  benefit  of  the  com- 
pany. 

4011.  Cannot    create    any    relation 

which  will  make  their  per- 
sonal interests  antagonistic  to 
those  of  the  corporation. 

4012.  Illustrations. 

4013.  Engaging  in  a  rival  business. 

4014.  No   power  to  give   away  the 

assets  of  the  company. 
4016.  Paying  claims  barred  by  limita- 
tion. 

4016.  Bound  to  act  with  the  utmost 

good  faith. 

4017.  Engagements  contrary  to  their 

duty  voidable. 

4018.  Illustrations. 

4019.  Personally  liable  for  tdtra  vires 

acts. 

4020.  To  what  extent  trustees  for  the 

public. 

4021.  To   what   extent   trustees   for 

creditors. 

4022.  Not  allowed  to  make  a  profit 

out  of  their  trust. 


Section 

4023.  Personally  liable  for  breaches 

of  their  trust. 

4024.  Must  account  to  the  company 

for  secret  profits. 

4025.  Rule  not  applicable  to  dealings 

open  and  acquiesced  in. 

4026.  Rule  subject  to  the  maxim  that 

he  who  seeks  equity  must  do 
equity. 

4027.  Must  account  for  bribes  given 

to    influence    their    official 
action. 

4028.  Not    chargeable    with    profits 

made  by  a  third  party  out  of 
their  trust  relation. 

4029.  Illustrations  showing  liability 

to  account  for  secret  profits. 

4030.  Further  illustrations. 

4031.  Illustrations  continued. 

4032.  (Continued. 

4033.  Cannot   buy  shares   from  the 

company  and  resell  at  a  profit. 

4034.  But  may  purchase  the  shares 

of  other  stockholders. 

4035.  But  not  with  the  funds  of  the 

company. 

4036.  Purchasing  property  from  them- 

selves for  the  company. 
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SacnoN 

4037.  Buying  property  for  themselyeB 
and  reselling  to  the  corpora- 
tion at  a  profit. 

4088.  Liable  for  colluding  with  pro- 
moters. 

4039.  The  same  subject  continued. 

4040.  Cannot  buy  up  claims  against 

the  company  at  a  discount 
and  prove  them  for  the  full 
amount. 

4041.  View  that  they  may  recoyer  the 

amount  expended  in  such 
purchases. 

4042.  Oannot    vote    upon    question 

affecting  his  private  inter- 
est. 

4043.  Oannot    deal    for    themselves 

with  the  corporate  property. 

4044.  Illustrations. 


Qwcnov 

4045.  Oannot  conduct  their  private  lit- 

igation at  corporate  expense. 

4046.  Ratification  of  such  contracti 

by  the  shareholders. 

4047.  What  will  amount  to  a  ratifica- 

tion. 

4048.  What  will  not  amount  to  a  rati- 

fication. 

4049.  View  that  corporation  cannot 

condone  fraud  of  ofiicer  ex- 
cept by  unanimous  consent. 

4050.  Bights  of  third  persons  in  cases 

of  such  breaches  of  trust. 

4051.  Measure  of   liability  for  such 

breaches  of  trust. 

4052.  All  directors  liable  who  fraudu- 

lently conspire. 

4053.  Liability  of   promoters  to  ac- 

count for  secret  profits. 


§  4009.  Directors  are  Trastees  for  the   Stockholders. — 

The  directors  or  trustees,  by  whatever  name  called,  of  a  cor- 
poration, are  the  agents  selected  by  the  stockholders  or  mem- 
bers, gen  orally  from  their  own  number,  to  manage  the  ordinary 
affairs  of  the  corporation,  in  the  exercise  of  their  best  discre- 
tion, subject  to  the  charter  or  governing  statute,  and  to  the 
by-laws,  rules,  and  regulations  prescribed  by  the  stockholders. 
Such  being  their  statiuif  they  occupy  a  fiduciary  relation  towards 
the  stockholders,  and  are  treated  by  courts  of  equity  as  irusUei 
for  them.*    Chancellor  Walworth  said,  in  a  frequently  cited 


*  Verplanck  9.  Mercantile  Ins.  Oo*, 
1  Edw.  Oh.  (N.  Y.)  84;  t.c.  2  Paige 
(N.  Y.),  438;  Attorney-General  v. 
Utica  Ins.  Co.,  2  Johns.  Gh.  (N.  Y.) 
871,  385 ;  Cunningham  «.  Pell,  5  Paige 
(N.  Y.),  607;  Lane  v.  Bank,  9  Heisk. 
(Tenn.)  419;  Cook  v.  Berlin  MiU  Co., 
43  Wis.  433 ;  Robertson  v.  Bullion,  11 
N.  Y.  243 ;  Bliss  o.  Matteson,  45  N.  Y. 
22;  f.  c.  52  Barb.  (N.  Y.)  335;  8cott 
V.  Depeyster,  1  Edw.  Oh.  (N.  Y.)  513; 
Simons  v.  Vulcan  Oil  and  Mining  Co., 
61  Pa.  8t.  202,  221 ;  i.e.  100  Am.  Dec. 
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628;  Bradbury  «•  Barnes,  19  CaL  120; 
Hale  V.  Bepublican  River  Bridge  Go., 
8  Kan.  466 ;  Chouteau  v.  Allen,  70  Ho. 
290;  Benson  v.  Heathom,  1  Younge 
&  0.  326 ;  Aberdeen  R.  Co.  v.  Blakie, 
1  Macq.  H.  L.  461 ;  t.  c.  26  Scot.  Jur. 
628;  1  Paterson  Sc.  App.  391;  Gre^ 
Luxembourg  R.  Co.  v.  Magnay,  25 
Beav.  586 ;  Imperial  Mercantile  Credit 
Abso.  v.  Coleman,  L.  R.  6  H.  L.  188; 
Albion  Steel  Ac.  Co.  v.  Martin,  1  Oi. 
Div.  580;  Bennett's  Case,  5  DeGez, 
M.  &  G.  284;  Exparte  Bennett  18 
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case:^    ''Since  the   iutroduction   of  joint-stock  corporations, 
which  are  mere  partnerships,  except  in  form,  the  principles 
which   were  formerly   applied  to  charitable  corporations  in 
England  may  be  very  appropriately  extended  to  such  com- 
panies here.    The  directors  are  the  trustees  or  managing  part- 
ners, and  the  stockholders  are  the  cestuia  que  trtiatf  and  have  a 
joint  interest  in  all  the  property  and  eSecid  of  the  corporation.^ 
And  no  injury  the  stockholders  may  sustain  by  a  fraudulent 
breach  of  trust  can,  upon  the  general  principles  of  equity,  be 
suflFered  to  pass  without  a  remedy.''*  It  is  sometimes  said  that 
they  are  trustees  for  the  corporation;*  but  it  must  be  remem- 
bered that  we  are  now  dealing  with  a  doctrine  of  courts  of 
equity,  which  looks  through  the  form  and  into  the  substance 
of  things,  and  hence  it  is  more  accurate  to  regard  them  as 
trustees  for  the  body  of  shareholders,  by  whom  they  are  elected, 
than  to  regard  them  as  trustees  for  the  artificial  body,  which 
really  consists  of  its  shareholdersf, onZy  when  acting  within  their 
powers  through  the  board  of  directors.     It  is  also  frequently 
said  that  they  are  trustees  and  agents  of  the  shareholders;  *  but 
this  statement  does  not  vary  the  principle  that  they  are  trus- 
tees for  the  shareholders;  for  they  are  certainly  not  agents  for 
the  shareholders  in  the  sense  which  enables  the  shareholders 
to  instruct  them  or  to  control  them  in  the  performance  of 
their  duties;*  though,  according  to  some  conceptions,  they 
are  agents  of  the  corporation^  while,  according  to  others,  they 
are  the  corporation  itself.     It  must  be  kept  in  mind  that  we 

Beav.  339;   Ernest  v,   Croysdill,   2  ^  Robinson    v.    Smith,    8    Paige 

De  Gex,  F.  &  J.  175 ;  Re  Anglo-Greek  (N.Y.),  222 ;  t.  c.  24  Am.  Dec.  212. 

Steam  Nav.  Ck).,  35  Beav.  809;  Will-  •  Citing  1   Wood's  Inst.  110;   11 

iams  V.  Page,  34  Beav.  661;  Karnes  Coke,  98  b. 

V.  Rochester  Ac.  R.  Co.,  4  Abb.  Pr.  •  Citing    the   language    of     Lord 

N.S.(N.Y.)107,  111;  Butts  V.Wood,  Haidwicke   in   Charitable   Corp.  v. 

88  Barb.  (N.  Y.)  181 ;  $.  c.  affirmed,  Sutton,  2  Atk.  400,  406. 

37  N.  Y.  817 ;  Oorbett  v.  Woodward,  6  *  Parsons  v.  Hayes,  14  Abb.  N.  0. 

Sawyer (U.  S.),  403 ;  Koehler  v.  Black  (N.  Y.)  419,  480. 

Riwr  Ac  R.  Co.,  2  Black  (U.  8.),  715;  •  Cumberland  Coal  A  Iron  Co,  «. 

York  Ac.  R.  Co.  v.  Hudson,  16  Beav.  Parish,  42  Md.  508. 

496 ;  «.  e.  22  L.  J.  (n.  s.)  529 ;  19  Eng.  •  AnU,  i  3969. 

L.  A  £q.  861.    See  also  note,  98  Am.  *  Ibid* 

Dec  102,  and  other  cases  there  cited. 


183 


2918 


3  Thomp.  Corp.  §  4010.]    directors. 

are  now  dealing  with  the  question  in  respect  of  the  rights  of 
ahareholders  and  not  in  respect  of  the  rights  of  creditors. 
Although,  as  already  pointed  out,^  the  capital  stock  of  a  cor- 
poration is  a  tru8t  fund  in  equity  for  its  creditors  and  share- 
holders, yet  this  does  not  make  the  directors  trustees  for  the 
creditors  in  a  technical  sense,  while  the  corporation  continues 
a  going  concern.  Until  insolvency  exists  or  is  foreseen,  thej 
have  no  relation  towards  creditors  except  as  agents  of  tbe 
corporation  acting  for  their  own  principal.* 

§  4010.  Bound  to  Bxercise  Their  Powers  for  the  Benefit  of 
the  Company.  —  The  duty  of  the  governing  board  of  a  corpo- 
ration is  to  conserve  its  property  and  further  the  interests 
and  objects  of  the  association.  Any  action  on  the  part  of  the 
directors  looking  to  the  impairment  of  corporate  rights,  the 
sacrifice  of  corporate  interests,  the  retardation  of  the  objects 
of  the  corporation,  and  a  fortiori,  the  destruction  of  the  cor- 
poration itself,  will  be  regarded  as  a  flagrant  breach  of  trust  on 
the  part  of  directors  engaged  therein  }  "  Directors  and  officers 
of  corporations  occupy  a  position  of  trust,  and  must  act  in  tbe 
utmost  good  faith.  They  will  not  be  allowed  to  deal  with  tbe 
corporate  funds  and  property  for  their  private  gain.  They  have 
no  right  to  deal  for  themselves  and  for  the  corporation  at  the 
same  time,  and  they  must  account  for  the  profits  made  by  the 


*  AnUy  i  2961. 

«  Briggs  V.  Spaulding,  141 U.  S.  182. 

•  Ward  V.  Society  of  Attorneys,  1 
Ooll.  Ch.  S70;  Bank  Oommissioners 
9.  Bank  of  Brest,  Har.  Ch.  (Mich.) 
106 ;  Smith  v.  Smith,  8  Desaus.  Eq. 
(S.  C.)  567;  Abbot  v.  American 
Hard  Rubber  Co.,  33  Barb.  (N.  Y.) 
678;  Oonro  «.  Port  Henry  Iron  Co., 
12  Barb.  (N.  Y.)  27,  64;  Ward  v.  Sea 
Ins.  Co.,  7  Paige  (N.  Y.),  294;  Brou- 
wer  V.  Hill,  1  Sandf.  (N.  Y.)  629; 
Brouwer  «.  Appleby,  1  Sandf.  (N.  Y.) 
158 ;  Bedford  R.  Co.  v.  Bowser,  48  Pa. 
St.  29;  Hart  v.  Brockway,  57  Mich. 
189;  Paine  v,  Irwin,  69  How.  Pr. 
(N.  Y.)  316 ;  Hilles  v.  Parish,  14  N.  J. 
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Kq.  880 ;  Sheldon  Hat  Blocking  Co.  v, 
Eickmeyer  Hat  Blocking  Oo.,  56  How. 
Pr.  (N.  Y.)  70;  Smiths.  New  York 
Consolidated  Stage  Co.,  18  Abb.  Fr. 
(N.  Y.)  419;  Copeland  v.  Oituenfl* 
Gas.  Co.,  61  Barb.  (N.  Y.)  60;  Proth- 
ingham  v.  Barney,  6  Hun  (N.  T.), 
866 ;  Taylor  v.  Earle,  8  Hun  (N.  Y.), 
17 ;  Gray  v.  New  York  &c.  Steam  CJo., 
8  Hun  (N.  Y.),  883 ;  Peabody  ».  FUnt, 
6  Allen  (Mass.),  62 ;  Gross  v.  Sackett, 
2  BoBw.  (N.  Y.)  617 ;  Re  Lady  Byran 
Co.,  1  Sawyer  (U.  S.),  849;  Stevens  ». 
WUlard,  43  Vt.  692;  Wright  •.  Oro- 
ville  Mining  Co.,  40  Cal.  20;  State  «. 
Citisens'  Savings  Bank,  81  La.  An. 
836. 
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i 
use  of  the  company's  assets  and  for  moneys  made  by  a  breach 

of  trust/'  ^     Therefore,  where  the  articles  of  association  gave 

the  directors  power  to  receive  payment  of  calls  in  advance, 

the  directors  of  the  company  paid  into  the  bank,  in  which  the 

company  kept  its  account,  the  amount  remaining  uncalled  on 

their  shares,  and  on  the  same  day  appropriated  the  money  in 

the  payment  of  their  fees,  for  the  payment  of  which  they 

knew  there  was  at  the  time  no  available  assets,  this,  it  was 

held  by  yice-Chancellor  Bacon,  was  not  a  bona  fide  payment 

in  anticipation  of  calls,  but  a  simulated  transaction  by  which 

the  directors,  knowing  the  company  to  be  insolvent,  and  un« 

able  to  pay  them  their  fees,  sought  to  set  off  such  fees  against 

their  liability  as  subscribers  for  shares,  and  thereby  get  rid  of 

their  liability  as  shareholders.      They  were  therefore  held 

liable  upon  their  shares  as  though  no  such  payment  had  been 

made.*     The  directors  of  a  bank,  which  belonged  entirely  to 

the  State^had  power,  under  the  charter  of  the  bank,  to  appoint 

officers  on  whom  they  could  devolve  extra  duties,  and  to  allow 

them  such  compensation  as  was  reasonable  and  just.    This 

did  not  empower  them  to  perform  such  duties  by  a  committee 

of  their  own  members,  and  for  money  so  disbursed  they  were 

personally  liable  to  the  bank  in  dsswnpsit* 

S  4011.  Cannot  Create  Any  Belation  Which  will  Make 
their  Personal  Interests  Antasronistf  c  to  Those  of  the  Corpora- 
tion.— The  trust  relation  held  by  a  director  does  not  admit  of 
his  creating  any  relation  between  himself  and  the  trust  prop- 
erty which  will  make  his  interest  antagonistic  to  that  of  his 
beneficiary.*  This  principle  obtains  whether  the  director  is 
considered  as  a  trustee  or  an  agent;  for  a  confidential  agent 
cannot  create  relations  which  place  him  in  hostility  to  his 

m 

^  Ward  V.  DaYidBon,  S9  Mo.  445,  41 ;  Attaway  «.  Third  Nat.  Bank,  93 

458,  per  Black,  J.;  WardeU  v.  Bail-  Mo.  485,  492;  reversing  t.  e.  15  Mo. 

road  Co.,  103  U.  S.  651.  App.  578.    As  to  the  effect  of  directors 

'  Sykes's  case,  L.  B.  13  Eq.  255.  becoming  interested  adversely  to  the 

*  Branch  Bank  v.  Oollins,  7  Ala.  corporation,  see  Cook  v.  Sherman,  20 
95.  Fed.   Bep.  167,  where   there  is  an 

*  Brewster  v.  Stratman,  4  Mo.  App.  extensive  note. 
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principal.^     Upon  this  principle  it  has  been  held   that  the 
treasurer  of  a  company  cannot  buy  up  a  claim  against  it,  and 
then  maintain  an  action  against  a  director,  upon  a  statute,  for 
improperly  consenting  to  the  declaration  of  a  dividend.*    Thus, 
it  has  been  held  that  a  ahip^s  husbandf  being  a  servant  of  the 
ship-owners,  holding  an  important  oflBce  and  open  to  the  vigi- 
lant superintendence  of  his  employers,  it  is  presumptively  a 
breach  of  trust  in  any  director  of  a  company  established  for 
the  purpose  of  acquiring  and  working  vessels,  especially  where 
the  directors  have  the  exclusive  management  of  the  concern, 
to  take  upon  himself  the  duties  of  a  ship's  husband.     When, 
therefore,  in   a  company  so  constituted,  one  of  the  directors, 
with  the  consent  of  others  forming  with  himself  a  board  of 
directors,  undertook  the  office  of  ship's  husband,  and  in  that 
character  received  out  of  the  funds  of  the  company  such  sums 
for  commission  and  brokerage  as  are   usually    allowed  to  a 
ship's  husband, — it  was  held   that   he  must  refund  those 
moneys.     And  it  seems  the  other  members  of  the  board  of 
directors  would  be  similarly  responsible,  in  the  event  of  any 
inability  in  the  principal  party  implicated,  to  refund.'    But 
the  principle  must  be  applied  within  reasonable  limits.    Thus, 
the  fact  that  one  is  the  president  of  a  corporation  does  not 
prevent  him  from  doing  that  which  the  corporation  has  lost 
the  ability  to  do,  even  if  continued  in  existence/ 

§  4012.  lUaBtrations.  —  Thus,  for  directors,  who  are  creditors 
also  of  the  corporation,  to  raise  money  by  a  mortgage  of  the  corpo- 
rate property  for  the  purpose  of  paying  off  their  own  claims,  without 
provision  for  the  discbarge  of  otbers,  is  to  secure  an  advantage  not 
common  to  all  tbe  stockbolders,  and  therefore  a  plain  breach  of 
trust*    And  so  it  is  for  the  directors  of  a  railroad  corporation  to 


»  Galbraith   v.    Elder,    8   Watts 
(Pa.), 81,  93;  Whalley  v.  WhaUey,  1 
Vern.  484;   Van  Home  v,  Fonda,  6 
Johns.  Ch.  (N.  Y.)  888, 407 ;  KeUer  v. 
Leib,  1  Pcnr,  &  W.  (Pa.)  220,  223. 

*  Hill  V.  Frazier,  22  Pa.  St.  320. 

*  Benson  v.  Heathom,  1  Toonge  & 
0.  326. 
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*  Murray  v.  Vanderbilt,  39  Barb. 
(N.  Y.)  140.  And  see  Hannerty  «. 
Standard  Theatro  Oo.,  109  Mo.  297; 
*.  c.  19  S.  W.  Rep.  82. 

*  Koehler  v.  Black  Bi^er  FrIIb 
Iron  Co.,  3  Black  (U.  S.),  715.  See, 
also,  Stratton  t;.  Allen,  16  N.  J.  £q« 
229;  Van  Hook  «.  Somerville  Mao. 
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engage  in  a  scheme  for  the  sale  of  the  road  with  its  franchises,  roll- 
ing stock,  etc.,  under  a  decree  of  foreclosure  at  a  price  far  below 
their  value,  for  the  purpose  of  relieving  themselves  from  liability 
on  indorsements  made  for  the  company,  or  for  the  purpose  of 
becoming  possessed  of  the  property  themselves/    When  it  becomes 
necessary  to  sell  the  corporate  property,  it  is  the  duty  of  the  directors, 
to  the  extent  of  their  power,  to  secure  for  all  those  whose  interests 
are  in  charge,  bondholders  as  well  as  stockholders,  the  highest  pos- 
sible price  obtainable  at  such  sale.'    So,  where  the  president  of  a 
packet  corporation  tried  to  procure  mail  contracts  for  it,  but  was 
unsuccessful,  it  was  held  that  his  relations  to  the  corporation  did 
not  preclude  his  procuring  the  contracts  for  himself,  but  that  he 
could  not,  in  carrying  them  out,  profit  by  the  use  of  the  facilities 
afforded  by  the  packets  of  the  corporation.' 

§  4018.  Bngraging  In  a  Rival  Business.  —  There  is  judicial 
authority  to  the  effect  that  it  is  not  a  breach  of  trust  for  the 
directors  of  a  corporation  to  engage  on  their  own  account  in 
the  same  business  carried  on  by  the  corporation;  and  that,  in 
respect  of  such  private  business,  they  do  not  stand  in  any 
sense  in  a  trust  relation  to  the  corporation.*    Another  court, 
while  conceding  that  the  principle  under  consideration  does 
not  prohibit  a  director  or  officer  of  a  corporation  from  engag- 
ing in  a  rival  business,  yet  holds  that  the   business,  if  so 
engaged  in  by  him,  is  affected  with  a  trust  in  behalf  of  his 
corporation,  to  the  extent  that  he  is  bound  to  resort  for  carry- 
ing  it  on  to  all  the  facilities  afforded  by  his  corporation.* 
The  former  of  these  cases  presented  a  state  of  facts  where  a 
stockholder  in  a  manufacturing  corporation  began  the  erection 
of  independent  works  for  the  same  manufacture,  and  was 
joined  in  the  enterprise  by  a  director,  and  afterwards  a  consoli* 
dation  was  effected  between  their  plant  and  that  of  the  corpo- 

Go.,  5  K.  J.  £q.  137 ;  Bennett's  case,  '  Jackson  «•  Ludeling,   21  Wall. 
5  De  Gez,  M.  &  G.  284 ;  Farmers'  <fcc.  (U.  S.)  616 ;  po$t,  i  4071. 
Bank  v.  Downey,  53  Gal.  466 ;  t.  c.  '  Keokuk  &c.  Packet  Go.  «.  David- 
Si  Am.  Bep.  62.    Gompare  Smith  v.  son,  95  Mo.  467. 
Lansing,  22  N.  Y.  620 ;  Buell  v.  Buck-  «  Barr  v.  Pittsburgh  Plate  Glass 
ingham,  16  Iowa,  284;  t.  e.  85  Am.  Go.,  61  Fed.  Bep.  33. 
Dec.  516.  ^  Keokuk  &c.  Packet  Go.  «.  David- 
1  Diury  v.  Cross,  7  Wall.  (U.  S.)  299.  son,  95  Mo.  467. 
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ration,  by  an  unanimous  vote  of  the  stockholders  of  the  latter; 
and  where  the  court,  finding  that  the  director  had  acted  in 
entire  good  faith,  held  that  neither  the  corporation  nor  a 
stockholder  therein  had  any  standing  iu  equity  to  procare 
relief  against  the  arrangement.^ 

• 

§  4014.  Kg  Power  to  Give  Away  the  Assets  of  tbe  Com^ 
pany.  — It  is  the  duty  of  the  directors  and  other  officers  of  a 
corporation  to  preserve  its  property  as  a  trust  fund  of  which 
they  are  the  guardians,  and  to  administer  it  for  the  purposes 
of  the  trust.     They  have  no   right  to  divide  the   corporate 
property  among  themselves,  or  give  it  away  without  consid- 
eration.*   Directors  have  no  power  to  single  out  some  of  the 
subscribers  to  stock  nor  release  them  from  their  liability;  such 
conduct  was  characterized  by  Strong,  J.,  as  "  an  abuse  of  their 
trust,  wholly  unauthorized  and  at  war  with  the  design  of  tho 
charter."  *    Likewise,  it  is  a  fraud  on  the  part  of  the  directors 
of  a  bank  to  allow  stockholders  to  withdraw  its  funds  to  the 
amount  of  their  subscriptions  and  use  them,  without  security, 
in  their  respective  private  businesses.^    The  same  may  be  said 
of  secret  arrangements  among  the  directors,  by  which  the 
amounts  due  by  one  or  more  of  them,  on  account  of  his  sub- 
scription to  the  capital  stock  of  the  company,  is  canceled  and 
discharged.     While  such  arrangements  do  not  have  the  effeot 
of  releasing  the  particular  directors,*  yet  if  the  company  actu- 
ally sustains  loss. in  consequence  of  them,  the  directors  will  be 
held  bound  to  make  good  the  loss/    The  same  rule  has  been 
applied  where  directors  of  an  abortive  company  attempted  to 
indemnify   the   shareholders    by   paying   them    back  their 


1  Barr  t;.  Pittsburgh  Plate  Glass  Dunn,  S9  Me.  587 ;  Walton  v.  Hake,  t 

Co.,  supra.     The  facts  of  the  latter  Mo.  App.  596. 

case  are  stated  post,  i  40S0.  '  Bank  of  Bt.  Mary's  v.  St  JohOr 

'  St.  Louis  Stoneware  Co.  v.  Par-  25  Ala.  666. 

tridge,  8  Mo.  App.  580.  *  AnU,  i  1512,  et  seg, 

*  Bedford  R.  Co.  v.  Bowser,  48  Pa.  *  Hodgkinsont;.  National  Livestock 

St.  29,  37;  Burke  v.  Smith,  16  WalL  Insurance  Co.,  26Beav.  473;  Bank  of 

(U.  6.)  390;  Penobscot  Ac  R.  Co.  v.  St.  Mary's  v.  St.  John, 25 Ala. 566, 612. 
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deposits.^    Directors  of  banks  have  no  power  to  sanction  ever- 
drafts,  neither  constructively,  as  where  a  usage  and  custom  to 
overdraw  is  proven,  nor  explicitly  by  any  vote,  however  for- 
mal.*     Such  an  act  is  in  violation  of  their  duty,  and  in  fraud 
of  tlie  rights  and  interest  of  stockholders.     In  a  case  of  this 
kiudy   Mr.  Justice  Story  said:  "  However  broad  and  general 
the  poTvers  of  the  directors  may  be,  for  the  government  and 
management  of  the  concerns  of  the  bank,  by  the  general  lan- 
guage of  the  charter  and  by-laws,  those  powers  are  not  unlim- 
ited,  but  must  receive  a  rational  exposition.    It  cannot  be 
pretended  that  the  board  could,  by  a  vote,  authorize  the  cash- 
ier to  plunder  the  funds  of  the  bank,  or  to  cheat  the  stock- 
holders of  their  interest  therein.    No  vote  could  authorize  the 
directors  to  divide  among  themselves  the  capital  stock,  or 
justify  the  officers  of  the  bank  in  an  avowed  embezzlement  of 
its  funds.'*  • 

§  4015.  Paylngr  Claims  Barred  by  lilmitatlon. — Trustees 
of  a  religious  corporation  are  not  permitted  to  allow  claims 
against  the  corporation  which  are  barred  by  the  statute  of 
limitations.  "  Consent  of  the  officers  of  a  company  against 
the  interests  of  the  company  may  generally  be  set  down  as  in 
favor  of  their  own  interests."  *  It  would  seem  that  a  resolu- 
tion of  a  board  of  trustees,  signed  by  the  chairman,  would  be 
sufficient  to  revive  against  the  company  a  debt  barred  by  lim- 
itations; yet,  it  seems  that  the  acknowledgment  would  be  viti- 
ated if  the  resolution  were  passed  at  a  board  meeting  at  which 
the  creditor  was  himself  present  in  his  character  of  director,* 

^  Williams  v.  Page,  24  Beay.  664.  business  of  depositing  and  checking, 

See,  also,  Clement  v.  Bowes,  1  Drew,  occasional  overdrafts  are  unavoidable. 
S84.  '  Minor  t;.  Mechanics'  Bank,  1  Pet. 

*  Minor  V.  Mechanics'  Bank,  1  Pet.  (U.  S.)  46,  71. 
(U.  8.)  46, 72;  Market  Street  Bank  v.  *  Be  Orthodox  &c.  Church,  6  Abb. 

Stampe,  2  Mo.  App.  545.    Notwith-  N.  C.  (N.  Y.)  398,  406.     Compare 

standing  these  judicial  declarations,  Chapin  v,  Thompson,  4  Hun  (N.  Y.), 

the  practice  of  allowing  solvent  cus-  779;  Lowndes  v.  Garnet  &c.  Mining 

tomers  to  overdraw  their  accounts  is  Co.,  33  L.  J.  Ch.  418 ;  Koehler  v. 

believed  to  be  universal  among  Amer^  Black  River  Falls  Co.,  2  Black  (U.S.), 

lean  bankers.    Indeed,  in  the  daily  715. 

*  Lowndes  v.  Garnet  d;c.  Mining  Co.,  33  L.  J.  Ch.  418. 
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at  least  if  his  vote  was  necessary  to  the  result.*     It  is  a  prin- 
ciple that,  as  between  a  principal  and  an  indemnitor,  in  a  case 
of  general  indemnity  against   claims  or   suits,  a  judgment 
against  the  principal  is  no  more  than  prima  facie  evidence 
against  an  indemnitor;  and  that,in  a  suit  upon  the  contract  of 
indemnity,  the  indemnitor  may  show  that  his  principal  had  a 
good  defense  to  the  original  action  which  he  neglected  or 
refused  to  interpose,  or  that  there  was  collusion  between  the 
plaintiff  and  the  defendant  in  such  original  action;   and  if 
either  of  these  defenses  are  established  by  the  indemnitor, 
it  will  defeat  a  recovery  against  him.*    Within  the  meaning 
of  this  rule,  the  defense  that  the  claim  is  barred  by  limita- 
tion is  deemed  to  be  such  a  defense  as  the  principal  is  bound 
to  set  up  in  order  to  charge  the  indemnitor;  for  it  is  settled 
that  the  defense  of  the  statute  of  limitations  stands  upon  the 
same  footing  with  other  legal  defenses,  and  is  to  be  treated 
by  the  courts  with  the  same  respect  and  given  the  same  con- 
sideration as  common-law  defenses.' 

§  4016.  Bound  to  Act   with    the   Utmost   €k>od  Faith,— 

As  directors  are  generally  mandataries  withovi  compensation, 
other  than  that  which,  in  common  with  the  other  sharehold- 
ers, they  derive  from  the  proper  management  of  the  affairs  of 
the  company,  they  are  not  held  to  the  exercise  of  more  than 
ordinary  care;^  but  they  are  bound  to  exercise  their  powers  for 
the  benefit  of  all  the  stockholders  and  with  the  utmost  good 
faith.  Nothing  short  of  the  uberrima  fides  of  the  civil  law 
satisfies  the  requirements  of  their  position.  This  rule  is  of 
equal  application  to  the  directors  and  the  other  officers  of  the 
corporation.  They  must  not,  in  any  degree,  allow  their  offi- 
cial conduct  to  be  swayed  by  their  private  interest,  unless 
that  interest  is  the  interest  which  they  have  in  the  good  of 


^  Post,  4§  4065,  468S.  AnneU  «.  Tenry,  85  N.  Y.  256;  Binase 

*  Ohapin   v.   Thompson,   4    Hun     «.  Wood,  37  N.  Y.  526,  531. 
(N.  Y.),  770,  7S2;   Bridgeport  Fire         '  Ohapin    v.  Thompson,  4  Bxm 
Ins.  Oo.  «.  WilBon,  84  N.  Y.  275;     (N.Y. ),  779,  782. 

*  Post,  i  4104. 
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tlie    cotnpany  in  common  with  all  the  other  shareholders. 
This  principle  is  asserted  and  illustrated  by  judicial  decisions 
almost  ^without  number/    This  duty  results  from  the  nature 
of  tlieir    employment,  and  without  any  stipulation   to  that 
effect.*     Tlieir  private  interest  must  yield  to  their  official  duty 
whenever  those  interests  are  conflicting.*    They  must  neither 
exercise   their  trust  for  their  own  private  exclusive  benefit, 
noT  for    the  benefit  of  third  persons.     They  cannot,  on  the 
one    hand,  give  away  the  property  of  the  corporation,*  or 
release   its  securities;*  nor,  on  the  other,  take  to  themselves 
advantages  not  common  to  all   the  stockholders.     Aud  any 
arrangement  by  them  with  a  contractor  with  the  corporation 
by  which  they  are  to  share  in  the  profits  of  the  contract  must 
be  confirmed  by  the  stockholders .•    And  where  a  director,  by 
means  of  his  power  as  such,  secures  to  himself  any  advantage 
over   other  stockholders  or  creditors,  equity  will  treat  the 
transaction  as  void,  or  charge  him  as  trustee  for  the  benefit 
of  the  injured  parties;  nor  can  such  director,  as  to  such  par- 
ties, claim  to  have  acted  in  ignorance  of  what  it  was  his  duty 
to  know  concerning  the  conduct  aud  condition  of  the  affairs 
of  the  corporation/     And  an  agreement  of  a  director  to  use 
bis  vote  and  influence  to  the  disadvantage  of  the  corporation, 
and  in  the  interest  and  for  the  benefit  of  third  persons,  is  an 
immoral  and    corrupt    agreement,   and  will  not  be  enforced.* 
Being  the  agents  of  the  corporation,  if  they  exercise  their 
functions  for  the  purpose  of  injuring  its  interests  and  alienat- 
ing its  property,  they  are  personally  Uahle  for  loss  occasioned 


^  Bestor  v.  Wathen,  60  HI.  1S8; 
Leavitt  v.  Yates,  4  Edw.  Oh.  (N.  Y.) 
1S4;  Blake  v.  Buffalo  Creek  R.  Oo., 
5S  N.  Y.  4S5;  Koehler  v.  Black  Riyer 
Ac.  Co.,  2  Black  (TJ.  8.),  715;  Perry 
t.  Tascaloosa  Cotton-Seed  Oil  Mill 
Co.,  93  Ala.  864;  f .  e.  0  South.  Rep. 
nr ;  Blair  Town  Lot  Ac.  v.  Walker, 
50  Iowa,  876. 

'  Benson  v.  Heathom,  1  Yonni^ 
it  0.  Oh.  826;  Cumberland  Ooai  dec. 
Co.  V.  PariBh,  42  Md.  G98. 


*  Ex  parte  Bennett,  18  Beay.  889. 

*  Union  Bank  v.  Jones,  4  La.  An, 
236;  anie,  §^  8906,  4014. 

^  Gallery  v.  National  Exch.  Bank, 
41  Mich.  169;  t.  e.  82  Am.  Rep.  149. 

*  Paine  «.  Lake  Erie  dc.  R.  Co.,  31 
Ind.  283 ;  post,  i  4025. 

»  Corbett  v.  Woodward,  5  Sawyer 
(U.S.), 403.  . 

*  Attoway  «.  Third  Nat.  Bank,  98 
Mo.  486;  6  S.  W.  Rep.  16;  2 
BaiL  St  Corp.  L.  J.  275. 
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thereby;^  and  being  trustees  of  the  corporate  assets  for  its 
shareholders,  whenever  they  have  to  divide  those  assets  among 
the  shareholders,  they  must  give  to  each  his  proportionate 
share.'  It  seems  scarcely  necessary  to  add  a  holding  to  the 
effect  that  a  resolution  of  the  shareholders  placing  shares 
of  their  corporate  property  at  the  disposal  of  the  directors, 
does  not  mean,  at  their  disposal  for  their  personal  benefit,  but 
it  means  at  their  disposal  for  the  benefit  of  the  company; 
and  they  must  hence  account,  as  trustees,  for  their  admin- 
istration of  such  property.* 

§  4017.  Bngagrements  Contrary  to  their  Duty  Voidable* — 

An  engagement  by  a  person  who  is  a  director,  or  other  officer 
of  a  corporation,  by  which  he  agrees  to  do  a  thing  which  is^ 
or  may  become,  injurious  to  the  stockholders,  or  to  a  majority 
of  them,  is  an  engagement  contrary  to  the  duty  involved  in 
his  trust,  and  is  voidable.  * 

§  4018.  niustrations.  —  The  Standard  Oil  Company  deeiring 
to  buy  up  all  the  property  of  a  partnership  engaged  in  the  basiness 
of  refining  petroleum,  and  thereby  get  the  competition  of  such 
partnership  out  of  the  way,  organized  a  company  for  that  purpofi6| 
called  the  Baltimore  United  Oil  Company,  and  subscribed  for  moet 
of  its  stock  through  one  C.  as  its  trustee.  In  order  to  induce  the 
partners  to  agree  to  the  sale,  C.  entered  into  a  personal  contract 
with  one  of  them,  engaging  that  the  latter  should  be  permanently 
retained  as  vice-president  of  the  new  corporation  at  a  salary  of 
$5,000  per  year.  The  plaintiflF  was  kept  in  this  position  as  long  as 
it  suited  the  Standard  Oil  Company,  and  then  he  was  kicked  out 
It  was  held  that  he  could  not  recover,  in  an  action  against  C,  for 


*  Attorney-General  v.  Wilson,  1 
Craig  &  Ph.  1 ;  t.  c.  10  L.  J.  (n.  b.) 
53 ;  4  Jur.  1174. 

'  Hale  V,  Republican  &c.  Bridge 
Co.,  S  Kan.  466. 

'  York  Ac.  R.  Co.  v.  Hudson,  19 
Eng.  L.  &  Eq.  S61;  t.  c.  16  Beav. 
495;  22  L.  J.  (m.  s.)  529. 

*  Puller  V.  Dame,  18  Pick.  (Mass.) 
472 ;  Guernsey  v.  Cook,  120  Mass.  501 ; 
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Warden  v.  Railroad  Co.,  103  U.  S. 
651;  Woodstock  Iron  Co.  v.  Bichmond 

Ac.  Extension  Co.,  129  U.  S.  643; 
Woodworth  v.  Wentworth,  133  Ua^ 
309;  Bliss  v.  Matteson,  45  N.  Y.  22; 
Weet  V.  Camden,  135  U.  S.  507 ;  Atta- 
way  V.  Third  National  Bank,  ^  ^^• 
485;  Davis  ©.Gemmell,  70  Md.356; 
$.  e.  17  AU.  Bep.  259. 
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damages  for  the  breach  of  the  covenant  of  C,  since  the  contract  was 
against    public  policy,  and  void  within  the   foregoing  rule.^    An 
agreement,  made  by  a  majority  of  the  directors  of  a  corporation^ 
among  themselves,  privately  and. unofficially,  that  they  should  be 
paid  a  percentage  upon  all  the  money  raised  upon  the  credit  of  a 
bond  of  indemnity,  signed  by  them,  against  the  future  indebtedness 
of  the  corporation,  is  not  binding  on  the  corporation.'    A  director 
of  an  association,  who  had  given  to  it  an  ordinary  bond  and  mort- 
gage for  a  loan,  was  not  allowed  to  set  up,  as  a  defense  to  its  fore- 
oloBure,  that,  by  a  secret  parol  agreement  between  him  and  the 
other  directors,  the  loan  had  been  repaid  by  his  stock  in  the  associ- 
ation having  been  fully  paid  up/ 

S  4010.  Personally  Liable  for  Ultra  Vires  Acts. — If  the 

directors  of  a  company  do  an  act  which  is  clearly  beyond 

their  power,  whereby  loss  happens  to  the  company,  a  court  of 

equity  will,  in  a  proper  proceeding,  compel  them  to  make 

good  such  loss  out  of  their  private  estates.^    The  principle  is 

said  to  be  that  if  directors  of  a  limited  company  apply  the 

money  of  the  company  for  purposes  so  outside  its  powers  that 

the  company  could  not  sanction  such  application,  they  may 

be  made  personally  liable  as  for  a  breach  of  trust;  but  if  they 

apply  the  money  of  the  company,  or  exercise  any  of  its  powers, 

in  a  manner  which  is  not  ultra  vireSf  then  a  strong  and  clear 

case  of  misfeasance  must  be  made  out  to  render  them  liable 

for  a  loss  thereby  occasioned  to  the  company.*    For  instance, 

if  the  trustees  of  a  religious  corporation^  without  authority, 

change  the  securities  of  a  trust  fund  from  those  authorized  by 

law  to  those  unauthorized  by  law,  they  make  themselves  per» 

sonally  responsible  for  any  loss  sustained  thereby,  no  matter 


*  West  V.  Camden,  185  U.  S.  507. 

'  Butler  V.  Cornwall  Iron  Co.,  22 
Oonn.  335. 

•  Pangbom  v.  Citizens*  Bnilding 
Aaso.,  35  N.  J.  Eq.  341. 

'  Joint  Stock  Discount  Co.  v. 
Brown,  L.  B.  8  Eq.  139  (on  demurrer 
to  the  bill) ;  L.  B.  8  Eq.  381  (on  final 
hearing).  We  have  stated  in  the 
text  the  bald  and  naked   doctrine. 


The  case  becomes  much  stronger 
against  the  directors  where,  as  in  the 
case  first  cited,  they  make  false  en- 
tries m  the  books  which  conceal  the 
real  nature  of  the  transaction  from 
the  members  of  the  company. 

^  Be  Faure  Electric  Accumulator 
Co.,  40  Ch.  Div.  141 ;  t.  c.  58  L.  J.  Ch. 
Div.  48 ;  37  Week.  Bep.  116.  Compare 
post,  i  4109. 
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how  perfect  the  good  faith  with  which  they  made  the  change.^ 
So,  a  provision  in  the  charter  of  a  bank  prohibiting  any  direc- 
tor or  other  officer,  under  a  penalty  of  fine  or  imprisonment, 
from  borrowing  money  from  the  bank,  does  not  exempt  a 
director  from  liability  to  the  bank  for  money  thus  loaned  to 
him.  Such  a  contract,  though  illegal,  ¥rill  be  enforced^  because 
its  enforcement  is  not  against  public  policy,  but  in  conformity 
with  it.* 

§  40290.  To  What  Extent  Trustees  for  the  Public. — The 

directors  of  corporations  created  for  the  performance  of  public 
duties,  such  as  railway  companies,  are  also,  in  a  qualified  sense, 
trustees  of  their  powers  for  the  general  public  as  well  as  for 
their  stockholders;  and  hence  a  contract  by  which  they  are  to 
receive  a  private  gain  for  the  exercise  of  their  powers,  in  a 
matter  wherein  the  public  have  an  interest,  such  as  the  matter 
of  locating  a  line  of  railroad  or  a  railway  station,  is  contrary 
to  public  policy  as  being  essentially  immoral  and  corrupt  in 
its  tendencies;  and  consequently  no  such  contract  can  be 
enforced  in  a  court  of  justice.* 

g  4021.  To  What  Extent  Trustees  for  Creditors.  —  To  tbe 

extent  to  which  the  assets  of  a  corporation  are  a  trust  fund  for 
its  creditors,  its  directors,  being  the  custodians  and  managers 
of  that  fund,  are  in  a  sense  trustees  for  such  creditors;'  and 
in  that  character  they  have  been  held  liable  to  creditors  for 
breaches  of  trust,  in  some  cases  upon  the  general  principles 
of  equity,  real  or  supposed,*  but  more  frequently  under  the 
operation  of  statutes.* 


■  Re  Orthodox  <&c.  Ohnrch,  6  Abb.  Linder  v.  Oarpenter,  62  HI.  S09;  6t. 

N.  G.  (N.  T.)  S9S,   408.    Compare  Louis  See.  R.  Oo.  v.  Mathers,  71  lU. 

past,  §  4103.  502 ;  «.  e.  22  Am.  Rep.  122 ;  HoDaday 

•  Lester  v.  Howard  Bank,  83  Md.  v.  Patterson,  6  Or.  177 ;  Woodstock 
568 ;  8.C.S  Am.  Rep.  211.  That  there  Iron  Oo.  v.  Richmond  dc.  Oo.,  129 
are   many   such   statutes,  see  post,  U.  S.  643. 

«  4285.  «  Ante,   i  2960. 

*  Fuller  V.  Dame,  18  Hck.  (Mass.)  *  Post,  $  4132,  et  tq. 
472;  Bestor  v.  Wathen,  60  HI.  138;  •  Post,  i  4168,  et  seq. 
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§   4022.  Not  Allowed  to  Make  a  Profit  out  of  their  Trust. 
Sacli    being  the  position  of  directors,  equity  will  not  allow 
them  to  make  a  profit  out  of  their  trust;  and  equity  will,  at 
the  suit  of  the  corporation  or  the  shareholders,  relieve  against 
any   arrangement  by  which  they  attempt  to  do  so.*     A  con- 
tract by  which  a  director  uses  his  official  power  and  influence 
to  his   own  personal  advantage,  or  to  the  advantage  of  third 
persons,  and  to  the  disadvantage  of  the  corporation,  is  immoral 
and  corrupt  in  the  sense  that  it  will  not  be  judicially  enforced,^ 
but  it  will  be  relieved  against,  at  the  suit  of  the  company  or 
its  stockholders,  under  principles  hereafter  stated;'  or  it  will, 
at  the  election  of  the  corporation,  inure  to  its  benefit.*    It  is 
therefore  said  to  be  either  void,  or  to  inure  to  the  benefit  of 
the  corporation.*    It  has  been  observed  on  this  subject  that 
the  "  directors  are  the  trustees  or  managing  partners,  and  the 
stockholders  are  the  ceatuia  que  trust,  and  have  a  joint  interest 
in  all  the  property  and  effects  of  the  corporation;  and  no 
injury  that  the   stockholders  may  sustain   by  a  fraudulent 


*  Schetter  v.  Southern  Oregon  Co., 
19  Or.  192 ;  ».  c.  24  Pac.  Rep.  25 ;  Keo- 
kak  &c.  Packet  Oo.  «•  Davidson,  95 
Mo.  467.  The  following  cases  state 
and  illustrate  the  rule  as  applicable 
to  trustees  generally :  £z  parte  James, 
S  Yes.  Jr.  837 ;  Fawcet  v.  Whitehouse, 
1  Russ.  &  M.  132;  Hichens  v.  Con- 
greVe,  1  Russ.  &  M.  150,  note ;  Kim- 
ber  V.  Barber,  L.  R.  8  Oh.  56 ;  Bentley 
V.  Oraven,  IS  Beay.  75;  Gillett  v. 
Peppercome,  3  Beav.  78;  Michoud  «• 
Girod,  4  How.  (TJ.  S.)  503;  HamUton 
V.  Wright,  9  Olark  &  Fin.  Ill ;  Blisset 
V.  Daniel,  10  Hare,  493;  Tennant  «. 
Trenchard,  L.  R.  4  Oh.  537;  Bowes 
V,  Oity,  11  Moore  P.  0.  463;  Tynrell 
f.  Bank,  10  H.  L.  Oas.  26  (affirming 
I.  e.  27  Beav.  273).  This  rule  is  ap- 
plied with  full  force  to  directors  of 
corporations.  Great  Luxembourg  R. 
Co.  V.  Magnay ,  25  Beav.  586 ;  Imperial 
Mercantile  Oredit  Asso.  v.  Ooleman, 


L.  R.  6  H.  L.  Oas.  189  (reversing  «.  e. 
L.  R.  6  Oh.  558) ;  York  &c.  R.  Oo.  v. 
Hudson,  16  Beav.  485 ;  Parker  v.  Mc- 
Eenna,  L.  R.  10  Oh.  96;  Parker  v. 
Nickerson,  112  Mass.  195;  European 
Ac.  Oo.  v.  Poor,  59  Me.  277 ;  Redmond 
V.  Dickerson,  9  N.  J.  Eq.  507, 509;  0.  c. 
^  Am.  Dec.  418;  Pickering's  case, 
L.  R.  6  Oh.  525;  Madrid  Bank  t;. 
Pelly,  L.  R.  7  Eq.  442;  Ex  parte  Ben- 
nett, 18  Beav.  339;  Oumberland  Goal 
Oo.  V.  Sherman,  30  Barb.  (N.  Y.)  553; 
Butts  V.  Wood,  37  N.  Y.  317;  Blake 
V.  Buffalo  Greek  R.  Oo.,  56  N.  Y.  485; 
Gaskell  v.  Ohambers,  26  Beav.  860; 
Hodges  V.  New  England  Screw  Go.,  1 
R.  I.  312;  8.  c.  53  Am.  Dec.  624. 

«  Attaway  v.  Third  Nat.  Bank,  98 
Mo.  485. 

»  Post,  §  4479,  H  seq. 

*  Sargent  v.  Kansas  &c.  R.  Go.,  48 
Kan.  672;  s.  c.  29  Pac.  Rep.  1063. 

*  Ibid. 
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breach  of  trust  cariy  upon  the  general  principles  of  equity,  be 
suffered  to  pass  without  remedy."  ^    Another  court  has  said: 
*^  When   agents,  and   others  acting  in  a  fiduciary  capacity, 
understand  that  these  rules  will  be  rigidly  enforced,  even 
without  proof  of  actual  fraud,  the  honest  will  keep  clear  of  all 
dealings  falling  within  their  prohibition,  and  those  dishon- 
estly inclined  will  conclude  that  it  is  useless  to  exercise  their 
wits  in  contrivances  to  evade  it." '    In  giving  the  opinion  of 
the  court  in  a  well-considered  case,  Mr.  Justice  Miller  said: 
"  That  a  director  of  a  joint-stock  corporation  occupies  one  of 
those  fiduciary  relations  where  his  dealings  with  the  subject- 
matter  of  his  trust  or  agency,  and  with  the  beneficiary  or 
party  whose  interest  is  confided  to  his  care,  is  viewed  with 
jealousy   by   the  courts,  and   may   be   set  aside    on  slight 
grounds,  is  a  doctrine  founded  on  the  soundest  morality,  and 
which  has  received  the  clearest  recognition  in  this  court  and 
in  others."  *    This  is  an  application  of  the  general  principle 
that  an  agent  cannot  speculate  out  of  his  agency,  and  that  a 
trustee  cannot  speculate  out  of  his  trust;  and  that  what  he 
gains  by  such  speculation,  in  the  case  of  an  agent  belongs  to 
his  principal,  and  in  the  case  of  a  trustee  to  the  trust  fund/ 
The  principle  has  a  twofold  operation:  If  the  contract  is  exe- 
cuted,  and  the  director  or  other  fiduciary  has  received  the 
benefit,  the  law  appropriates  the  benefit  to  the  corporation  or 
other  cestui  que  trust;  but  if  the  agreement  remains  executory, 
the  law  avoids  it  altogether.     "The  law  avoids  contracts  and 
promises  made  with  a  view  to  place  one  under  wrong  in- 
fluences,— those  which  offer  him  a  temptation  to  do  that 
which  may  affect  injuriously  the  rights  and  interests  of  third 
persons."  •    Or  as  again  stated:  "  It  is  a  sufiScient  objection  to 
a  contract,  on  the  ground  of  public  policy,  that  it  has  a  direct 

^  Koheler  v.  Black  River  Sec,  Co.,  ^  JacobHS  v.  Mann,  87  N.  J.  £<1* 

2  Black  (TJ.  S.),  715,  721,  opinion  by  48;  Atlee  v.  Fink,  75  Mo.  100;  i.  c. 

Davis,  J.  42  Am.  Rep.  385;  Bliss  v.  Matteson, 

»  Bain  v.  Brown,  66  N.  Y.  285,  288.  45  N.  Y.  22 ;  Tobey  v.  Robinson,  99  III. 

»  Twin-Lick  OU  Oo.  v.  Marbury,  91  222. 
U.  8.  587,  588;  $.  e.  S  Oent  L.  J.  98;         *  Fuller  v.  Dame,  18  Pick.  (Mass.) 

13  Alb.  L.  J.  112.  472. 
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tendency  to  induce  fraud  and  malpractice  upon  the  rights  of 
others,  or  the  violation  or  neglect  of  high  public  duties/'^ 

§  4023.  Personally  liiable  for  Breaches  of  their  Trust.  — 
Directors  of  corporations  are  personally  liable  to  surrender 
profits  which  have  accrued  to  them,  or  to  make  good  losses 
which  have  been  inflicted  upon  the  corporation  through 
breaches  of  their  trust,  —  to  the  corporation  itself;*  or  where 
the  corporation  will  not  sue,  to  its  stockholders;*  and  in  some 
cases  to  creditors  and  strangers/ 

§  4024.  Mast  Account  to  the  Company  for  Secret  Profits. — 

It  is  familiar  doctrine  of  the  courts  of  equity  that  a  trustee 
will  not  be  permitted,  without  the  knowledge  and  consent  o{ 
his  principal,  to  speculate  out  of  his  trust,  or  to  retain  any 
gain  which  may  have  accrued  to  him  personally  therefrom, 
but  that  he  must  account  to  his  cestui  que  trust  for  all  profits 
which  he  may  make  out  of  the  trust  relation.*  This  rule  is 
applied  with  full  force  to  directors  of  corporations.*    If  such 


>  SpinkB  V.  Davis,  32  Miss.  152, 166. 

*  Poit,  4  4118. 

*  Poit,  i  4479 ;  Perry  v.  Tuscaloosa 
Cotton-Seed  Oil-Mill  Co.,  03  Ala.  364 ; 
t.  e.  9  South.  Rep.  217. 

*  Post,  4  4138. 

*  Perry  on  Trust,  J  427,  et  seg.;  Ten- 
nant  v.  Trenchard,  L.  R.  4  Ch.  537 ; 
Blisset  V.  Daniel,  10  Hare,  493 ;  Ham- 
ilton V.  Wright,  9  Clark  &  Fin.  Ill  ; 
Michoud  V.  Girod,  4  How.  (U.  S.) 
503;  GiUett  v.  Peppercome,  3  Beav. 
78;  Bentley  v.  Craven,  18  Beav.  75; 
Kimber  v.  Barber,  L.  R.  8  Ch.  56; 
£x  parte  James,  8  Ves.  337 ;  Fawcet 
«.  Whitehouse,  1  Russ.  &  M.  132; 
Hichens  v.  Congreve,  1  Russ.  &  M. 
150,  note. 

*  Great  Luxembourg  R.  Co.  v. 
Magnay,  25  Beav.  586 ;  Imperial  Mer- 
cantile Credit  Asso.  v.  Coleman,  L.  R. 
6  H.  L.  Cas.  189;  42  L.  J.  (Ch.)  644; 
reversing  «.  c.  L.  R.  6  Ch.  558;  IS 
Week.  Rep.  570;  22  L.  T.  (n.  b.)  357; 


York  &c.  R.  Co.  v.  Hudson,  16  Beav. 
485;  Parker  V.  McKenna,  L.  R.  10 
Ch.  96;  Parker  v.  Nickerson,  112 
Mass.  195;  European  Ac.  R.  Co.  v* 
Poor,  59  Me.  277 ;  Redmond  v.  Dicker- 
son,  9  N.  J.  £q.  507,  509 ;  $.  c.  59  Am. 
Dec.  418 ;  Pickering's  case,  L.  R.  6 
Ch.  525 ;  Madrid  Bank  v.  Pelly,  L.  R. 
7  Eq.  442 ;  Ex  parte  Bennett,  18  Beav. 
339;  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.  (N.  T.)  553 ;  Hodges  v. 
New  England  Screw  Co.,  1  R.  I. 
312;  8.  c.  53  Am.  Dec.  624;  3  R.  I. 
9;  Butts  V.  Wood,  37  N.  Y.  317; 
Blake  v.  Buffalo  Creek  R.  Co.,  56 
N.  Y.  485 ;  Barnes  v.  Brown,  80  N.  Y. 
527 ;  Keokuk  &c.  Packet  Co.  v.  David- 
son, 95  Mo.  467 ;  Ward  v.  Davidson, 
89  Mo.  445,  458 ;  Perry  v.  Tuscaloosa 
Cotton-Seed  Oil-Mill  Co.,  93  Ala.  364 ; 
8,  c.  9  South.  Rep.  217;  Thomas  v. 
Sweet,  37  Kan.  183 ;  «.  o.  14  Pac.  Rep. 
545. 
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a  director,  acting  for  himself,  proposes  to  the  company  a  con- 
tract,  from  the  execution  of  which  he  will  derive  profit^  that 
profit  belongs  to  the  company.^ 

§  4025.  Rule  not  Applicable  to  Dealingrs  Open  and    Ac* 
quiesced  in.  —  Tlie  rule   does  not   mean   tliat  a  trustee  is 
absolutely  prohibited  from  making  a  profit  out  of  his  trust 
relation.     It  means  that  he  must  not  make  a  secret  profit  out 
of  it.     His  duty  is  not  to  avoid,  wholly,  the  doing  of  any 
thing  for  his  own  benefit;  for  the  class  of  trustees  we  are 
considering,  the  directors  of   corporations,  are  generally  in- 
terested in  the  subject-matter  of  the  trust.'    His  obligation, 
to  the  beneficiaries  in  the  trust  is  to  make  a  full,  fair,  and 
complete  disclosure  of  all  the  circumstances  attending  any 
transaction  whic.h  will  benefit  himself  in  any  manner  difTer- 
ent  from  the  manner  in  which  all  the  shareholders  will  be 
benefited.*    If  the  body  of  the  shareholders  are  made  fully 


^  Imperial  Mercantile  Oredit  Asso. 
9.  Coleman,  L.  B.  6  H.  L.  Oas.  189» 
Obviously,  a  director,  receiving  from 
his  company  shares  of  stock  for  which 
he  has  paid  nothing,  will  be  com- 
pelled to  account  to  the  company  for 
his  profits  on  the  sale  thereof.  York 
Ac.  R.  Go.  V.  Hudson,  16  Beav.  485; 
Parker  v.  McKenna,  L.  R.  10  Oh.  96. 
Or  he  will  be  compelled  to  pay  the 
x'alue  of  the  shares,  if  retained  by 
him,  as  where  qualification  shares 
are  allotted  to  a  director  at  the  ex- 
pense of  the  company.  Oarling's 
case,  L.  R.  20  £q.  5S0 ;  Hay's  case, 
L.  R.  10  Oh.  593 ;  Mitcalfe's  case,  13 
Oh.  Div.  169.  The  directors  of  a  com- 
pany secretly  receiving  a  bonus  for 
the  performance  of  their  duties  will 
be  compelled  to  yield  it  up  to  their 
company.  Gaskell  v.  Chambers,  26 
Beav.  860;  General  Exch.  Bank  v. 
Homer,  L.  R.  9  Eq.  480;  Madrid 
Bank  v.  Pelly,  L.  B.  7  Eq.  442.  See 
also  Maxwell  «.  Port  Tennant  &c. 
Coal  Co.,  24  Beav.  495.  It  has  been 
held  that  the  solieitar  and  engineer  of 
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a  corporation,    organized    under  a 
special   act  providing  that  the  ex- 
penses of  obtaining  it  shall  be  paid 
by  the  company,  who  n^otiate  a  con- 
tract for  the  construction  of  the  plant 
of  the  company,  providing  that  the 
expenses  of  procuring  the  act  shall  be 
paid  by  the  contractors,  and  sab- 
sequently    negotiate  a   contract  be- 
tween themselves  and  the  contractors 
by  which,  in  consideration  of  a  certain 
sum,  they  undertake  to  relieve  the 
contractors   of   liability  for  the  ex- 
penses of   obtaining   the  act,  iniiat 
account    to    the    company  for  tbe 
balance  of  such  sum,  after  defraying 
the  expenses  sanctioned  by  the  act; 
since  any  agreement  for  the  payment 
of  other  expenses  is  illegal  and  void, 
though   adopted   by   the  companj. 
Mann  v.  Edinburgh  Northern  Tram- 
ways Co.,  (H.  L.  Sc.)  [1893]  A.  0.  6ft 

«  See  Hedges  t>.  Paquett,  3  Or.  77. 

•  See  Cavendish-Bentinck  «.  Fenn, 
12  App.  Cas.  652,  where,  though  thifl 
principle  was  recognixed,  the  tran*- 
action  was  sustained* 
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acquainted  with  the  nature  of  the  transaction,  and  agree  to 
ity  and  agree  that  he  shall  have  and  retain  the  special  benefit 
that  may  accrue  from  it,  then  they  will  not  be  heard  after- 
wards to  claim  that  this  benefit  shall  be  surrendered  up  to 
theia  as  a  profit  which  he  ought  not,  in  good  conscience,  to 
retain.     The  rule  is  the  same  where,  after  the  transaction  has 
taken  place,  they,  being  put  in  full  knowledge  of  the  nature 
of    the  transaction,  freely  choose  to  ratify  it.*     What  acts 
amount  to  a  ratification   under  such  circumstances   would 
involve  a  long  discussion;*  but,  as  in  every  other  case  where  a 
principal  is  put  in  full  knowledge  of  the  facts  of  an  unau- 
thorized act  of  his  agent,  he  must  either  ratify  or  repudiate; 
lie  cannot  both  approbate  and  reprobate;  he  cannot  ratify  in 
part  and  reject  in  part.*    This  is  especially  true  where  the 
transaction    results  in  no  possible  loss  to  the  corporation. 
Thus,  where  a  corporation  held  a  leasehold  interest  in  land, 
with  the  privilege  of  purchasing  the  fee,  it  was  held  that  an 
assignment  of  the  privilege  to  one  of  the  directors,  and  his 
purchase  of  the  fee   by  means  of  it,  would  be  upheld  as 
against  the  corporation,  where  it  appeared  that  the  corporation 
had  neither  the  money  nor  the  credit  to  make  the  purchase 
for  itself/ 

§  402e.  Bnle  Subject  to  the  Maxim  that  He  Who  Seeks 
Equity  must  do  Bquity. — Nor  is  the  class  of  frauds  we  are 
considering  of  such  a  nature  as  to  absolve  the  company  from 
the  maxim  that  ''he  who  seeks  equity,  must  do  equity/' 
Because  a  director  of  a  company  may  have  sold  to  the  com* 
pany,  at  an  extortionate  valuation,  property  which  they  sup- 
posed he  was  purchasing  for  them  from  another,  but  which 
really  belonged  to  himself,  it  does  not  follow  that  the  company 
may  confiscate  the  property  altogether,  and  not  pay  him  any 

^  The  same  role  has  been  applied         *  See  po«<,  4  6814»  et  uq. 
as  against  shareholders  subsequently         *  Great   Luxembourg   B.    Oo.  «• 
eoming  in  iDithovX  knowledge,  where     Magnay,  25  Beav*  586. 
all  the  existing  members  of  the  com-         ^  Hannerty  v.  Standard   Theater 
pany  had  knowledge  at  the  time  of     Co.,  109  Mo.  297;  9.  c  19  S.  W,  Bep. 
the  transaction :  Be  British  Seamless     S2. 
Paper  Box  Co.,  17  Oh.  Div.  467. 
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thing  for  it.     He  will  be  entitled  to  retain  what  it  was  really 
worth,  and  ¥rill  be  obliged  to  disgorge  the  unconscionable 
profit  which  he  has   received.     Nor  will  what  he  may  have 
given  for  the  property  be  taken  as  the  conclusive  standard  of 
its  value.     "He  may  have  have  acquired  it  by  gift,  devise,  or 
by  descent;  and  though  he   never  paid  any  money  for  the 
property,  still  he  is  in  all  these  cases  equally  entitled  to  the 
beneficial  interest,  and  to  be  paid  for  the  property  if  it  be 
taken  away."  ^    So,  where  a  contract  had  been  made  for  the 
building  of  a  railroad,  between  the  railroad  company  and  a 
eonstruciian  company ,  and  two  of  the  directors  of  the  railroad 
company  were  stockholders  in  the  construction  company,  and 
it  was  a  part  of  the  transaction  that  other  parties  should 
assume  the  subscriptions  to  the  stock  of  the  railroad  company 
(which  was  worthless)  of  all  the  individual  directors  of  that 
company,  and  relieve  them  from  liability  under  it, — it  was 
held  that,  although  the  contract  was  such  a  one  as  no  court  of 
justice  would  enforce,  yet  when  the  stockholders  of  the  rail- 
road company  intervened  in  a  suit  to  foreclose  a  mortgage 
given  to  secure  the  bonds  which  had  been  issued  to  the  con- 
struction company,  which  bonds  had  passed  into  the  hands 
of  another  railroad  company  which  did  not  occupy  the  position 
of  an  innocent  purchaser, — they  subjected,  themselves  to  the 
equitable  principle  that  he  who  seeks  equity  must  do  equity, 
and  that  they  could  get  relief  against  the  fraudulent  contract 
only  on  the  principle  of  paying  them  for  what  they  had  actually 
received,  that  is  to  say,  of  paying  not  the  contract  value,  but 
the  real  value  of  the  work  performed  by  the  construction  com- 
pany,— to  which  extent  the  bondholders  were  entitled,  if  not 
reimbursed,  to  a  decree  of  foreclosure.*     But  it  is  said  to  be  a 
general  rule  of  equity  that  fraud  or  any  gross  miacondvct  on 
the  part  of  the  salvors  in  connection  with  the  property  saved, 
will  work  forfeiture  of  tlie  salvage.     Applying  this  principle, 

*  Great   Luxembourg    R.    Co.   v.  $.  c.  2  Fed.  Rep.  877,  and  1  McOrwy 

Magnay,  25  Beav.  bSS^per  Sir  John  (U.  S.),  S92.    The  same  principle  wm 

Romilly,  M.  R.  applied  in  Wardell  v.  Union  Pac.  R- 

»  Thomas  v.  Brownville  Ac.R.  Co.,  Co.,  4  Dill.  (U.  S.)  889;  and  thcde- 

109  U.  S.  522 ;  reveraing  on  this  point  cree  was  affirmed  in  103  IJ.  S.  651. 
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where  a  director  advanced  money  to  redeem  the  bonds  of  the 
company  from  a  pledge,  and  charged  the  money  to  the  com- 
pany and  received  its  notes  therefor,  and  then  attempted  to 
levy  upon  and  sell  the  bonds,  and  himself  become  the  pur- 
chaser of  them  at  a  nominal  sum,  thus  gaining  an  unconscion- 
ahle  advantage  over  the  other  bondholders, — it  was  held  that 
no  allowance  should  be  made  to  him  for  the  money  thus 
advanced  by  him.* 

§  4027.  Must   Account    for   Bribes    Given    to    Influence 
tlieir  Official  Action.  —  Gifts,  gratuities,  or  bribes,  given  to  a 
director  to  influence  his  ofiicial  action,  must  be  accounted  for 
by  him  and  surrendered  to  the  company.*     If  the  directors  of 
a  corporation  receive  a  sum  of  money  as  a  bribe  for  the  doing 
of  a  certain  act  which  may  or  may  not  be  prejudicial  to  their 
company,  they  are  iruBtees  in  equity  of  the  fund  so  corruptly 
received,  and  the  company  may  also  proceed  against  them  for 
the  damages  it  has  thereby  suffered.     Although  such  an  agree- 
ment is  void,'  there  is  no  doubt  that  both  remedies  are  open 
to  it.     The  corporation  may  proceed  against  them  at  law  or  in 
equity  for  damages  for  the  breach  of  trust.^     Thus,the  directors 
of  a  company,  on  the  transfer  of  its  business  to  another  com- 
pany, received  from  the  latter  a  large  sum  as  compensation, 
the  particulars  of  which  they  withheld  from  their  members. 
It  was  held  that  they  were  trustees  of  this  money  for  the  mem- 
bers, and  they  were  ordered,  on  an  interlocutory  application, 
to  pay  it  into  court.*     So,  it  has  been  held  that,  where  a 
director  of  a  corporation  accepts  a  gratuity  from  a  third  per- 
son, in  consideration  of  voting  or  acting  in  a  certain  way  in 
his  character  of  director,  the  money  thus  received  by  him  is, 
in  the  eye  of  equity,  deemed  to  be  received  for  the  corporation 
whose  director  he  is,  and  is  to  be  held  in  trust  for  it;  and 

^  Richardson  v.  Green,  138  U.  S.  ^  Simons  v.  Vulcan  Oil  k  Mining 

30.  Ck>.,  61  Pa.  St.  202 ;  «.  c.  100  Am.  Dec. 

'  Metropolitan  Bank  v.  Heiron,  6  62S;  Thomp.  Off.  Oorp.  172. 
Ex.  Diy.  319 ;  «.  c.  31  Moak.  Eng.  Rep.  *  Gaskell  v.  Ohambeis,  28  Beav. 

717,  and  other  cases  below.  860.  A  similar  case  is  Weston's  case, 

"  Bliss  V.  Matteson,  46  N.  Y*  22.  10  Ch.  Div.  679. 
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upon  a  bill  in  equity  and  a  disclosure  of  the  fact,  he  will  be 
compelled  to  hand  over  the  same  to  such  corporation  or  its 
representative.^  So  a  gift  by  the  ^promoter  of  a  company  to  a 
director  thereof,  made  while  there  are  questions  open  between 
the  company  and  the  promoter,  must  be  accounted  for  by  the 
director  to  the  company;  and  the  company  may  claim  either 
the  thing  given,  or  its  highest  value  while  held  by  the 
director.'  With  reference  to  the  effect  of  the  statute  of  limHa- 
tiona  upon  the  right  of  action  of  the  corporation  to  recover 
from  its  unfaithful  director  a  bribe  so  taken,  it  has  been  held 
that  the  statute  begins  to  run  from  the  date  of  the  discovery 
of  the  fravd} 

%  4028.  Kot   Chargeable  with    Proflts    Made  by  a  Third 
Party  out   of   their   Trust    Relation.  —  The  rule,   however, 
has  been  held  not  to  extend  so  far  as  to  charge  a  trustee  with 
profits  which  a  third  party  has  been  able  to  make  out  of  his 
trust  relation.     Thus,  where  a  director  in  a  corporation  was 
also  a  partner  in  a  firm  of  real  estate  brokers,  and  a  gratuity 
of  $15,000  in  securities  was   paid  to  the  partner  of  such 
director,  in  consideration  of  such  director  voting  and  favor- 
ing a  sale  of  the  assets  of  the  corporation  of  which  he  was  a 
director  to  another  corporation,  and  thereafter  such  securities 
were  equally  divided  between  himself  and  his  partner,  it  was 
held,  in  a  suit  in  equity  by  a  receiver  of  the  corporation  of 
which  he  was  thus  a  director,  that  he  must  account  for  the 
securities  actually  received  by  him  or  for  their  value,  but  that 
he  ought  not  to  be  compelled  to  account  for  those  received  by 
his  partner  in  the  real  estate  business.*    One  of  the  judges 
doubted,  and  seemed  inclined  to  hold  that  he  ought  to  aocount 


*  Bent  V,  Priest,  10  Mo.  App.  543,  and  which  were  annoanoed  hi  Bent  t. 

557,  558 ;  «.  c.  affirmed,  86  Mo.  475.  Priest,  nipra,  were  adhered  to. 
Compare  Bent  v.  Lewis,  15  Mo.  App.  *  Eden  v.  Ridsdales  Railway  Laod 

40,578.   This  latter  case  was  reversed  Ac  Co.,  23  Q.  B.  Div.  368. 
by  the  supreme  court,  88  Mo.  462,  bat  *  Metropolitan  Bank  v.  Hdron,  5 

the  principles  upon  which  the  inter-  £z«  Div.  819;  «•  c.  81  Moak.  Bug* 

appellate  court  proceeded,  Hep.  717. 
^  Bent  V.  Prieit,  10  Mo.  App.  562;  «•  c  affirmed,  86  Ma  476. 
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for  tlie  whole  consideration  which  web  paid  for  the  influence 
of  his  vote^  not  only  the  share  which  he  received  himself,  but 
the  all  are  which  he  turned  over  to  his  business  partner;  and 
probably  this  was  the  correct  view. 

§  4029.   Ulnstratioiui    Showinir   liability   to   Account   for 
Secre1>    Profits.  —  When,  therefore,  the  director  of  a  bank  lent 
moneys  of  the  bank  upon  a  note  drawn  in  favor  of  the  bank  at  a 
stipulated  interest,  but  on  a  secret  agreement  with  the  borrowers 
that   he,  the  director,  should  participate  in  the  profits  of  certain 
lands  which  they  were  to  purchase  with  the  moneys,  it  wns  held 
that  he  was  bound  to  surrender  to  the  bank  the  profits  so  acquired.^ 
The  directors  of  a  life  insurance  company,  on  the  transfer  of  its 
baeiness    to    another  company,  received   from  the  latter  a  large 
sum    for  compensation,  the   particulars  of  which  they  withheld 
from  their  members.     It  was  held  that  they  were  trustees  of  the 
money  for  the  members  (the  profits  of  the  company  being  divisible 
among  the  policy-holders),  and  they  were  ordered,  on  an  interlocu- 
tory  application,  to  pay  it  into  court.'    So,  a  director  who,  by  agree- 
ment with  his  co-directors,  sells  the  bonds  of  the  corporation  on  his 
private  account,  must  account,  for  the  profit  realized,  to  creditors  or 
stockholders.*    So,  officers  and  directors  who  employ  the  funds  of 
the  corporation  in  projects  not  authorized  by  the  charter  or  govern- 
ing statute,  must  account  for  the  profits  which  they  thus  realize.* 
The  principle  applies  to  promoters^  as  already  seen.'    Those  who 
"stock"  the  property  which  they  themselves  own,  by  getting  up 
companies  to  purchase  it,  assume  a  position  of  trust  and  confidence 
to  the  coadventurers  whom  they  induce  to  join  in  the  scheme,  and 
are  bound  to  deal  with  them  openly  and  to  make  full  and  fair  dis« 
closures;  and  they  or  their  associates  will  be  liable  to  the  corpora- 
tion or  to  its  shareholders,  for  any  secret  profit  which  they  luay 
have  made  in  the  operation.*    So,  if  the  president  of  a  corporation 


*  Fanners'  &c.  Bank  v.  Downey, 
S3  Oal.  466;  «.  e.  31  Am.  Rep.  62. 

'  Gaakell  v.  Ohambers,  26  Beav. 
360. 

*  Widrig  V.  Newport  Street  B.  Co., 
82  Ky.  611.  Of  course,  if  he  has  con- 
tracted to  take  title  in  his  own  name 
and  then  convey  to  the  corporation, 
the  case  stands  on  a  different  prin- 


ciple, and  he  can  be  compelled  in 
equity  to  take  title  and  convey :  £in- 
sphar  9.  Wagner,  12  Neb.  458. 

«  Ward  V.  Davidson,  89  Mo.  445; 
«.  c.  1  S.  W.  Bep.  846. 

^  Ante,  ^  456,  et  teg, 

*  McElhenny's  Appeal,  61  Pa.  8t. 
188 ;  Simons  v.  Vulcan  Oil  Co.,  61  Pa. 
St.  202;  8.  e.  100  Am.  Dec.  628. 
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takes  to  himself  a  deed  of  land  in  settlement  of  a  debt  due  from  the 
grantor  to  the  corporation,  and  improves  the  land  with  money  of 
the  corporation  charging  his  own  account  with  the  debt  and  the 
expenditure,  he  holds  in  trust  for  the  corporation/ 

§  4090.  Farther  Dliistrations.  —  As  Mr.  Perry  has  justly  said, 
contracts  made  between  a  contractor  and  the  company  are  not  void, 
but  the  same  rules  apply  to  them  as  to  the  cases  of  other  cestuis  que 
trust;  the  burden  is  upon  the  trustee  to  vindicate  the  transaction 
from  all  suspicion.'    When,  therefore,  a  director  of  a  coal  and  coke 
company  advanced  money,  from  time  to  time,  under  an  agreement 
that  he  should  receive  a  bonus,  or  commission  of  £6  per  ton  on  all 
produce  sold  by  the  company,  and  the  account  between  him  and  the 
company,  as  entered  in  the  company's  books,  showed  the  payment 
of  this  commission,  the  court  of  chancery  refused  to  allow  it,  and 
directed  an  account  to  be  taken,  allowing  interest  on  the  advance 
at  the  rate  of  five  per  cent.*  ....  Another  case  may  be  aptly  cited 
to  show  how  far  this  rule  is  carried.    A  municipal  corporation  was 
authorized  by  statute  to  issue  its  debentures  in  aid  of  a  railway. 
The  mayor  of  the  corporation  was  very  active  in  carrying  the  scheme 
through.     By  an  agreement  between  the  railway  company  and  its 
directors,  the  debentures  were  issued  to  the  latter,  who  sold  them  at 
a  discount  of  twenty  per  cent  to  a  partnership  firm,  of  which  the 
mayor  of  the  city  was  a  member,  and  this  firm  realized  a  profit  from 
the  transaction.     It  was  held,  in  a  suit  in  equity  by  the  city  against 
the  mayor,  that  he  must  account  to  the  city  for  a  moiety  of  this 
profit.*.  .  .  ,  Thepresidentof  a  packet  company,  having  endeavored 
to  get  certain  mail  contracts  for  the  company,  and  having  failed, 
was  not  forbidden  by  the  principle  above  stated  from  making  a  con- 
tract in  his  own  behalf  for  carrying  these  mails;  but,  after  having 
done  so,  his  relation  to  the  packet  company  required  that  he  should 
use  all  the  facilities  afforded  by  the  company  in  performing  the 
contract;  and,  under  the  principle  above  announced,  it  was  held  that 
lie  would  not  be  allowed  to  make  a  profit  out  of  such  use,  but  that 

*  Palmetto  Lumber  Co.  v.  Risley,  citing  St.  Jamea'a  Church  «.  Church  of 

25  S.  C.  809.    See,  for  a  further  illue-  the  Redeemer,  46  Barb.  (N.  Y.)  8W; 

tration,  Budd  v.  Robinson,  126  N.  Y.  Beeson  v.  Beeson,  9  Pa.  St.  279. 
113;  8.  c.  22  Am.  St.   Rep.  816;   7  »  Ex  parte  Hill,  82  L.  J.  (Oh.)  IW. 

N.  Y.  Supp.  536.  *  Bowes  v.  Toronto,  11  Moore  P.O. 

>  Perry  on  Trusts,  2d  ed.,  i  207;  463. 
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lie  must  account  to  the  company  for  all  that  he  had  received  for 
the  service  performed  by  the  company  in  such  use.*  In  other  words, 
if  the  president  of  such  a  company  gets  a  contract  for  the  carrying 
of  tlie  mails  and  carries  the  mails  by  the  boats  of  his  company,  the 
profits  are  not  his  personally,  but  are  the  profits  of  the  company, 
and  a  court  of  equity  will  compel  him  to  account  for  them  and  pay 
ihem  over  to  the  company/ 

§  4M&1.  Dlnstrations  Contiiiaed.  —  The  chairman  of  a  railway 
oompany  allotted  a  number  of  unappropriated  shares  to  his  nomi* 
iiees.      They  were  sold  at  a  premium,  and  the  proceeds  of  the  sale 
were  received  by  him.     It  was  held  that  he  was  bound  to  account  to 
the  company  as  trustee  for  the  profits  thus  made.*  •  .  •  .  The  share- 
holders of  a  company,  in  general  meeting,  placed  12,050  shares  of 
the  capital  stock  of  the  company  at  the  disposal  of  the  directors. 
It  was  held  that  this  disposal  to  them  was  simply  as  trustees  of  the 
company,  and  not  for  their  own  personal  benefit.     The  chairman 
and  managing  director  of  the  company,  who  exercised  uncontrolled 
authority  in  the  concerns  of  the  company,  sold  a  considerable  part 
of  these  shares  at  a  premium.     It  was  held  that  he  must  account  to 
the  company  for  the  proceeds  of  such  sales,  with  interest  at  five  per 
cent.     He  could  not  retain  such  profits,  either  as  a  large  land-owner 
on  the  line,  or  as  a  remuneration  for  his  great  services,  or  on  the 
ground  of  a  presumed  acquiescence  of  the  shareholders,  to  be  inferred 
from  a  presumed  knowledge  of  the  share-book.*  •  •  .  .  The  chairman 
of  a  railway  company  appropriated  various  unallotted  shares  to  the 
use  of  various  persons  whose  names  he  did  not  mention,  in  order  to 
secure  or  reward  services  the  nature  of  which  he  declined  to  state, 
but  which  it  was  insinuated  was  in  the  nature  of  '^secret  service 
money.'*    It  was  held  that  he  must  account  for  the  proceeds  of  these 
■hares.    He  could  not  discharge  himself  by  the  suggestion  of  an  appli- 
eation  of  them  which  would  not  bear  the  light.'  ....  A  banking 
eompany  is  established  with  a  nominal  capital  of  £1,200,000,  divided 
into  60,000  shares.    The  prospectus  states  that  the  first  issue  of  these 
thares  is  to  be  30,000;  that  the  directors  are  empowered  to  com- 
mence business  as  soon  as  they  shall  see  fit,  notwithstanding  the 

^  Keokuk  Ac.  Packet  Oo.  v.  David-         *  York  v.  North  Midland  B.  Ck>., 

«m,  95  Mo.  407,  473;  «.  o.  1  S.  W.  16  Beav.  486. 
iiep.  846.  *  Ibid. 

*  Ibid.  *  Ibid. 
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whole  capital  may  not  have  been  Babseribed  for,  and  provides  that, 
upon  the  first  allotment  of  shares,  £10,000  shall  be  paid  to  the  pro- 
moters.    When  only  five  thousand  shares  have  been  subscribed  for 
and  before  the  company  is  in  a  situation  to  commence  business,  the 
directors  allot  the  shares  and  pay  £5,000  to  the  promoters,  who 
immediately  pay  to  four  of  the  directors,  £500  apiece.     The  directors 
must  restore  to  the  company,  or  to  its  representative  in  case  of  insol- 
vency, the  moneys  which  they  have  thus  received,  though  they  are 
not  chargeable  with  that  retained  by  the  promoters.     The  directors 
oould  not  take  and  retain  this,  even  as  a  gratuity.     If  it  had  been 
in  fact  so  tendered  them,  their  answer  should  have  been:  "The 
mere  fact  that  we  are  directors,  and  that  you  could  not  have  obtained 
the  money  but  by  our  order,  makes  it  impossible  for  us  to  receive 
anything."* 

§  4032.  Continaed. — In  a  joint-stock  association  created  for 
the  purpose  of  carrying  into  effect  loans  and  other  financial  oper- 
ations, C.  (who  carried  on  business  as  a  stockbroker),  was  a  director. 
An  article  of  the  association  required  that  if  a  director  '*  contracts 
with  the  company,  or  is  concerned  in,  or  participates  in  the  profits 
of  any  contract  with  the  company,  or  participates  in  the  profits  of 
any  work  done  for  the  company,  without  declaring  his  interest  at 
the  meeting  of  directors,  at  which  such  contract  is  determined  on, 
or  work  ordered,"  his  office  of  director  should  be  vacated.    The 
article  further  required  that  he  should  not  vote  on  such  contract  or 
work.     C.  had  entered  into  an  arrangement  with  P.,  to  "place''  the 
debentures  of  a  railway  company  for  a  commission  of  five  per  cent 
C.,at  a  meeting  of  the  directors,  without  mentioning  his  arrange- 
ment  with  P.,  but  merely  declaring  that  he  had  an  interest  in  the 
transaction,  proposed  to  the  association  that  it  should  undertake  to 
'*  place"  these  debentures  at  a  commission  of  one  and  one-haif  per 
cent.     The  proposal  was  adopted,  and  debentures  to  a  very  large 
amount  were  "placed"  by  the  association.     C.  was  held  liable  to 
account  to  the  association  for  the  difference  between  the  two  amoants 
of  commission,  so  far  as  concerned  the  debentures  which  bad  beea 
actually  placed  by  the  association.    The  words  '*  declare  bis  inte^ 
est,"  were  construed  to  mean  that  the  director  must  declare  the 
nature  of  his  interest,  and  not  declare  simply  that  be  had  an  iDte^ 

^  Madrid  Bank  v.  Pelly,  L.  B.  7     278,  was  decided  the  same  my  ob 
Eq.  442.    Hunt's  case,  37  L.  J.  (Oh.)     similar  facts. 
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in.  tbe  transaction.^  •  •  •  The  directors  of  ft  manufacturing 
company  purchased  for  the  company  certain  machinery,  and  resold 
it  to  the  company  at  an  advance  of  $10,000.  Although  they  were 
at  the  time  of  the  sale  shareholders  in  the  company,  it  was  held 
that  a  court  of  equity  would  not  lend  its  aid  to  give  effect  to  this 
transaction;  because  the  directors  of  a  company  cannot  thus  retain 
to  themselves  a  secret  profit,  and  for  the  further  reason  that  such  a 
transaction  has  the  effect  of  giving  a  fictitious  value  to  the  capital 
of  the  company  and  operates  as  a  fraud  upon  the  public' 

§  4083«  Cannot  Buy  Shares  froni  the  Company  and  Resell 
at  a  Profit. — It  is  plain  law  that  the  same  person  cannot  be  both 
buyer  and  seller,  and  it  is  a  familiar  doctrine  of  equity  that  a  trustee 
cannot  purchase  at  his  own  sale.*    Upon  these  grounds  a  director 
will  not  be  permitted,  with  the  consent  of  the  body  of  the  corpora-  ' 
lion,  to  buy  in  shares  of  the  company  from  an  allottee  of  them  who 
is  nnable  to  perform  his  contract  of  purchase,  and  then  resell  them 
at  an  advance  and  retain  the  profit  thus  made.     When,  therefore,  it 
appeared  that  the  directors  of  a  joint-stock  company,  had,  in  pur- 
suance of  a  resolution  of  the  body  of  shareholders,  issued  an  increase 
of  stock,  and  had  that  portion  of  it  which  was  not  taken  by  share- 
holders taken  by  a  nominee  of  their  own,  who  turned  over  a  large 
quantity  of  it  to  such  directors,  who  in  turn  sold  it  at  a  profit,  it 
was  held  that  they  must  account  to  the  company,  in  a  suit  in  equity 
afterwards  brought  against  them  by  its  public  officer,  for  the  profits 
so  made.    After  these  shares  had  been  so  issued,  and  a  portion  of 
them  thus  wrongfully  appropriated  by  the  directors,  a  new  issue  of 
shares  was  made,  called  **  bonus  shares,"  which  were  distributed 
among  the  shareholders  pro  rata^  and  credited  with  payment  of 
£80  per  share.     It  was  also  held  that  the  directors  must  account  to 
the  company  for  what  profits  they  had  made  from  becoming  allottees 
of  these  bonus  shares,^  in  respect  of  that  portion  of  the  previous 
issue  of  shares  which  they  had,  as  already  stated^  improperly 
appropriated  to  themselves.* 

§  4034.  Bat  may  Purchase  the  Shares  of   Other  Stock- 
holders.—-We  have  already  seen  that  the  shareholders,  con- 

^  Imperial  Mercantile  Credit  Assix  '  Redmond  v.  Dickerson,  9  N.  J« 

f.  Ooleman.  L.  R.  6  H.  L.  Oas.  1S9.     £q.  607;  «.  e.  69  Am.  Dec  41S. 
8ee    also    Benson    v.   Heathom,   1         *  Pott,  i  4071. 
Yoonse  d  0. 820.  *  Parker  v.  McKeima,  L.  R.  10  Oh.  96u 
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sidered  distributively,  are  strangers  to  tbe  corporation, in  the 
sense  which  permits  them  to  make  and  take  contracts  with 
it,  and  to  deal  with    it   at  arms-length.^    They   hold   their 
respective  shares  in  severalty,  and  the  corporation   has  no 
interest  in  them,  and  is  under  no  duty  in  respect  of  them, 
except  the  duty,  as  tnistee  for  the  shareholders,  to  register 
their  transfers,  to  treat  them  equally  in  respect  of  dividends, 
and  the  like.*    When  it  is  considered  that  a  stockholder  maj 
freely  contract  with  tlie  corporation,  there  is  no  difficulty  in 
concluding  that  he  can  do  so  with  a  single  director.     While 
the  directors,  as  already  stated,'  are  trustees  for  the  share- 
holders, considered  as  an  aggregate  hody^  in  respect  of  the  con- 
servation of  the  corporate  property  and  the  management  ot 
the  corporate  business,  —  yet  they  do  not  sustain  such  a  rela- 
tion to  them  severally y  as  will  prevent  them  from  purchasing 
from  a  shareholder  his  shares,  without  being  subject  to  tbe 
rules  governing  dealings  between  a  trustee  and  his  cestui  qru 
trust}    It  has  been  held  that  they  have  a  right  to  buy  up  the 
shares  of  stockholders  at  less  than  the  par  value,  and  sell  them 
at  a  profit  to  another  corporation,  which  thereby  acquires  a 
majority  of  the  stock,  and  so  the  control  of  the  enterprise. 
But  one  court  has  gone  further,  and  held  that  directors  of  a 
corporation  are  not  trustees  for  individual  shareholders  in  a 
sense  which  prohibits  the  directors  from  purchasing  the  shares 
of  tbe  shareholders  without  disclosing  to  them  facts  within  the 
peculiar  knowledge  of  the  directors,  which  have  come  to  their 
knowledge  in  their  official  capacities,  which  facts  affect  the 
value  of  the  shares.*     This  holding  is  believed  to  be  unsound, 
and  the  dissenting  opinion  of  Chief  Justice  Downey  is  io  be 
preferred.     Even  where  no  relation  of  trust  exists,  it  has  been 
held  that  the  vendor  is  bound  to  disclose  to  the  vendee  facts 
affecting  the  value  of  the  property,   of  which  the  vendee 

^  Afde,  §  1076.  555;  GommiBsionerB  v.  Reynolds,  44 

*  AriXe,  kk  2140,  24S6.  Ind.  509;  «•  e.  15  Am.  Rep.  24d;  Car- 

*  Anie,  ^  4009.  penter  «•  Danforth,  52  Barb.  (N.  Y.) 
«  Deadrick  v.    Wilson,  S   Baxter     5S1. 

(Tenii.),  108;  Stark  v.  Soule,  45  Hun  '  Ck>mmiBBioneT8  «•  Beynolds,  44 

(N.  Y.),  588;  s.  c.  9  N.  Y.  St.  Rep.      Ind.  509;  «.c.  15  Am.  Rep.  245. 
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has  not  the  equal  power  of  acquiring  a  knowledge.^  This 
decision  proceeds  upon  a  conception  which,  if  extended, 
would  sanction  nearly  all  the  fraud  and  injustice  which  the 
managers  of  corporations  have  committed  against  the  stock- 
holders. But  it  is  plain  that  a  contract  between  the  directors 
and  a  stockholder  of  a  corporation,  regarding  the  sale  of  stock, 
is  not  voidable  by  the  latter  on  the  ground  of  the  trust  rela- 
tion between  the  parties,  when  the  stockholder  is  also  a  director 
of  the  corporation,  and  has  general  charge  of  its  business; 
hecause  he  has  equal  means  of  knowledge  in  respect  of  its 


§  4085.  Bat  not  trith  the  Funds  of  the  Company.— But 

the  right  to  make  such  purchases  by  the  employment  of  the 
funds  of  the  company  presents  a  question  depending  upon 
entirely  different  principles.     Unless  the  constitution  of  the 
company,  that  is  to  say,  its  charter,  governing  statute,  articles 
of  association,  or  deed  of  settlement,  expressly  and  distinctly 
authorizes  the  company  to  purchase  its  own  shares,  such  pur- 
chases are  ultra  vires.*    The  reason  is  obvious.     Such  trans- 
actions have  the  effect  of  distributing  the  capital  stock  of  the 
company  to  particular  members,  to  the  prejudice  of  the  rest. 
If  the  directors  of  the  company  expend  the  funds  of  the  com- 
pany in  this  way,  they  are  guilty  of  a  breach  of  trust,  and  a 
court  of  equity  will  compel  them  to  make  good  the  moneys  so 
expended;^  and,  in  the  event  of  the  insolvency  of  the  com- 
panyi  they  will  be  so  chargeable  at  the  suit  of  creditors.* 

fi  4086*  Pnrchasinff  Property  froni  Themselves  for  the 
Ck^mpany. — A  railway  company  furnished  one  of  its  directors  with 
a  large  sum  of  money  to  enable  it  to  purchase  the  ''  concession"  of 
another  line.  He  purchased  it,  as  it  turned  out,  from  himself,  he 
being  the  concealed  owner  of  it.    This,  it  was  held,  was  such  a 

*  And  as  to  this  the  author  cites,  M  *  Ante,  i  2064. 

more  or  less  in  vindication  of  his  posi-         ^  Hodgkinson  v.  National  Sbc  Ins. 

tion,  Walsham  v.  Stainton,  1  De  Qex,  Oo.,  26  Beav.  473. 

J.  db  8. 678.  •  Evans  v.  Coventry,  25  L.  J.  (Oh.) 

*  Perry  v.  Pearson,  135  111.  218 ;  f .  e.  489 ;  f .  c.  on  appeal,  8  De  Gex,  M.  & 
%  N.  £.  Rep.  636.  G.  835. 
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tranBactioD  as  a  court  of  equity  will  not  allow  to  stand,  but  the 
company  was  under  an  obligation,  as  in  all  other  cases  of  this  kind, 
after  coming  into  full  possession  of  the  facts  of  the  transaction,  to 
adopt  or  repudiate  it  altogether.    The  fact  that,  pending  a  suit 
impeaching  the  transaction,  the  company  sold  the  **  conces8ion,"pre- 
cluded  them  from  having  any  relief  in  equity,  either  as  to  the  appli- 
cation of  the  money  or  otherwise/  ....  In  an  action  by  a  company 
to  recover  from  certain  of  its  directors  and  executors  of  other 
deceased  directors,  secret  profits  alleged  to  have  been  made  by  such 
directors,  in  respect  of  a  purchase  of  property,  before  the  formation 
of  the  company,  with  the  view  of  reselling  it  to  the  company,  the 
ground  relied  on  was  that  they  stood  in  a  fiduciary  position  to  the 
company;  but  the  evidence  did  not  prove  that  when  they  purchased 
the  property,  they  were  promoters  of  or  otherwise  in  a  fiduciarj 
position  toward  the  company  afterward  formed.    It  was  held  that, 
even  if  there  was  a  breach  of  duty  on  their  part,  in  not  informing 
the  company,  after  it  was  formed,  that  the  property  was  their  own, 
so  that  the  company  might  have  rescinded  its  contract,  yet,  as 
rescission  was  now  impossible,  the  company  could  not  recover  the 
profits  they  had  made.* 

g  4037*  BaylBff  Property  for  ThemselTei  and  BeseUingto 
the  Corporation  at  a  Profit. — On  the  same  principle,  if  the 
directors  buy  property  for  themselves  and  then  resell  it  to  the 
corporation  at  a  profit,  they  will  be  held  to  account  to  the  cor* 
poration  for  that  profit.  Thus,  the  directors  of  a  ferry  com- 
pany buy  a  steamboat  for  themselves  as  individuals,  and,  so 
owning  it,  buy  it  of  themselves  in  their  character  of  directors 
for  the  company,  at  a  large  advance  upon  its  cost,  and  at  a 
price  greatly  in  excess  of  its  real  value.  This  transaction  was 
held  fraudulent  as  against  the  company,  and  they  were  held 


*  Great  Luxembourg  B.  Go.  v. 
Magnay,  25  Beav.  586. 

"  Ladywell  Min.  Co.  v.  Brookes, 
35  Oh.  Div.  400;  z.  e.  56  L.  J.  (Ch.) 
684;  66  L.  T.  (n.  s.)  677  j  35  Week. 
Bep.  785.  If  the  owners  of  property 
who  organize  a  corporation  to  work  it 
and  convey  it  to  the  corporation,  are 
personally  indebted  for  the  purchase 
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of  it  by  means  of  promissory  notes 
which  are  not  secured  by  any  ii^n 
upon  the  property,  and  one  of  the 
owners  afterwards  takes  up  the  notes, 
he  cannot  make  the  money  bo  ex- 
pended a  claim  against  the  corpora- 
tion. Ruby  Chief  Min.  Ac.  Co.  ». 
Qurley,  17  OoL  1»;  i.  c.  29  P»c.  Bep. 
668. 
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bound  to  restore  to  the  company  the  profits  so  made  by  them.' 
In  another  case,  the  defendant,  being  a  director  of  a  joint- 
stock  company,  established  for  the  building,  purchasing,  hir- 
ingy  and  employment  of  steam  vessels,  purchased  a  vessel  for 
£1,340,  and  afterwards  sold   it  to  the   company  as  from  a 
stranger  for  £1,500,  charging  the  company  with  a  commission 
of  one  per  cent,  the  broker's  earnest-money,  and  the  expenses 
of  a  bill  of  sale  to  himself,  there  being  but  one  bill  of  sale.     It 
was  held  that  such  a  transaction  could  not  stand  in  equity.' 
For  the  same  reason  the  treasurer  of  a  corporation  who  pur- 
chases stock  of  the  corporation  at  a  discount  cannot  be  al- 
lowed, by  selling  it  to  the'  corporation  at  par,  to  make  the 
corporation  his  debtor,  and  thus  extinguish  his  Uability  to  it 
for  moneys  held  in  his  hands  as  its  treasurer.* 

§  4038.  Liable  for  Colludinfir  with  Promoters. —  When  a 
corporation  is  "  promoted  "  for  the  purpose  of  purchasing  cer- 
tain existing  works,  it  is  necessary  —  often  where  shares  in  the 
corporation  are  to  be  paid  for  the  property — to  have  a  board 
of  directors  to  act  for  the  corporation  before  the  contract  can 
be  consummated.  These  directors  must,  of  course,  be  share- 
holders.    Where  the  scheme  is  fair  and  honest,  these  direct- 


*  Parker  v,  Kickerson,  112  Mass. 
U6.    More  in  detail,  the  facta  of  this 
nefarious  transaction  were  these :  The 
directors  of  the  East  Boston  Ferry 
Oompany  voted  that  the  treasurer  be 
anthorised    to    purchase    a  certain 
steamboat  "  at  cost  of  boat  and  re- 
pairs."  This  steamboat  was  the  prop- 
erty of  the  Citizens'  Ferry  Company, 
of  which  company  they  were  also  the 
directors  and  the  only  stockholders. 
As  the  Citizens'  Ferry  Company,  they 
sold  the  boat  to  the  East  Boston  Ferry 
Company,  at  a  sum  much  in  excess  of 
the  "cost  of  boat  and  repairs,"  and 
divided  the  proceeds  among  them- 
flelves.     In  holding  the  transaction 
fraudulent,  the  court  decreed  that  the 
profits  thus  made  by  the  directors 
inured  to  the  benefit  of  the  East  Bos- 


ton F^rry  Company ;  that  that  com- 
pany could  recover  of  them  personally 
all  that  was  received  by  them  above 
the  **  cost  of  boat  and  repairs  " ;  that 
money  expended  by  them  for  profes- 
sional services  and  exx>en8es  in  ob- 
taining the  charter  of  the  Citizens' 
Ferry  Company,  and  paid  as  salaries 
to  themselves  as  officers  of  that  com- 
pany, was  not  a  part  of  **  the  cost  of 
boat  and  repairs,"  and  that  they  were 
entitled  to  charge  but  six  per  cent 
interest  in  making  up  the  amount  of 
the  paymento  made  on  account  of  the 
boat. 

'  Benson  «•  Heathom,  1  Younge  A 
C.S26. 

*  East  New  York  Ac  B.  Go.  t^ 
Elmore^  63  N.  Y.  S24. 
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org,  believing  that  the  promotion  of  the  company  is  desirable, 
and  that  the  venture  will  prove  profitable,  will  not  hesitate  to 
purchase  and  pay  for  the  necessary  shares  to  qualify  them  to 
act.     But  where  the  scheme  is  a  venture  of  doubtful  profit  or 
involves  fraud  on  the  part  of  the  promoters,  as  where  it  pro- 
poses to  sell  to  the  corporation  property  at  a  price  greatly  in 
excess  of  its  real  value,  or  where  the  promoters  are  permitted 
by  the  vendor  to  retain  out  of  the  purchase-money  a  largo 
sum  for  their  compensation,  then  it  is  necessary  for  the  pro- 
moters to  find  pliant  and  superserviceable  men,  if  possible  of 
good  financial  standing,  who,  for  the  prospect  of  gain,  and  on 
the  promise  of  indemnity  against  loss,  are  willing  so  to  act, 
for  the  purpose  of  carrying  out  the  scheme.     The  promoters 
generally  agree  to  furnish  the  directors  with  the  necessary 
number  of  shares  to  qualify  them  so  to  act.     This  is  done  in 
this  way:  The  company  is  organized  and  registered.    These 
creatures  of  the  promoters  subscribe  for  the  necessary  num- 
ber of  shares  to  qualify  them  as  directors.     They  then  issue 
to  the  promoters  certain  shares  which  they  are  to  receive  as 
paid-up  shares  under  the  scheme  of  organization,  wbo,  in 
turn,  immediately  transfer  the  necessary  number  to  the  di- 
rectors.    They  then  proceed  formally  to  make  the  contract  of 
purchase  of  the  property,  which,  according  to  the  scheme,  the 
company  was  organized  to  purchase;  the  promoters  pocket 
their  respective  shares  of  the  so-called  "promotion  money," 
the  bubble  bursts,  and  the  innocent  shareholders,  who  have 
bona  fide  subscribed  for  shares  which  are  not  paid  up,  are 
called  upon  as  *'  contributories  "  to  make  up  a  fund  for  the 
payment  of  the  outstanding  debts.     Now,  in  these  cases,  the 
English  courts  of  equity  hold  the  directors,  who  have  taken 
part  in  the  conspiracy,  to  the  substance  of  the  liability  which 
they  in  form  hold  themselves  out  as  having  fulfilled.    They 
oblige  them  to  pay  for  the  number  of  shares  necessary  to 
qualify  them  to  act  as  directors,  precisely  as  though  they  had 
subscribed  for  them  and  had  not  paid  for  them.* 

^  Carling'8  case,  L.  R.  20  £q.  580,     Eden  v.  Ridsdales  Land  <&c.  Co.,  SS 
ia  an  excellent  illustration.    See  also     Or.  B.  Div.  368.    Incorporating  a  pof^ 
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§   4039.  The  Same  Suliject  Continued.  —  These  views  seem 
to  be  based  upon  the  idea  that  such  a  transaction  is  against 
public   policy,  and  for  this  reason  cannot  be  permitted.    A 
more  definite  and  satisfactory  foundation  for  the  principle  of 
these  decisions  is  that  such  conduct  constitutes  a  bread)  of  trust 
on  tbe  part  of  directors.     And  this  is  the  view  taken  in  other 
cases.     ThuS;  before  the  formation  of  a  company  for  the  pur- 
chase of  certain  property,  the  vendors  agreed  with  one  Hay 
that  he  should  become  a  director,  they  providing  him  with 
the    forty  shares  necessary  to  qualify  him.     He,  thereupon, 
signed  the  memorandum  of  association  for  forty  shares  and 
became  a  director.     At  a  meeting   of  the   directors,  checks 
were  drawn  by  them  on  the  bankers  of  the  company,  and  given 
to  the  vendors  in  payment  of  part  of  the  purchase-money. 
One  of  these  checks, being  for  the  same  amount  as  that  due 
on  Hay's  shares,  was  given  by  the  vendors  to  this  person  and 
was  paid  by  him  to  his  own  bankers.    He  then  drew  a  check 
on  his  own  bankers,  which  he  gave  to  the  company  in  pay- 
ment of  the  sum  due  on  his  shares.     Of  this  transaction  Mel- 
lieh,  L.  J.,  said :  "  Now,  is  it  to  be  tolerated  that  an  agent  or 
trustee,  who  is  in  such  a  situation,  shall  make  a  bargain  with 
the  vendor  that  if  a  sum  of  money  is  paid  to  the  vendor  with- 
out  dispute,  he  shall  make  a  certain  allowance  to  the  agent  or 
trustee?  ....  It  is  idle  to  say  that  if  there  is  a  rule  in  a 
court  of  equity  that  a  director  is  a  trustee  —  that  he  is  an 
agent,  and  that  he  cannot  make  a  profit  out  of  his  agency 
unknown  to  the  company  —  such  a  transaction  as  this  should 
stand."*    In  Re  Disderi,*  a  company  was  formed  to  purchase 
and  carry  on  an  established  business  of  the  promoter.     By 
the  articles  of  association  the  qualification  of  the  directors  was 
twenty-five  shares  each.     By  the  same  instrument  a  sum  was 

nershipf  and  taming  over  to  a  director  $,  c.  44  L.  J.  (Cb.)  721 ;  83  L.  T.  (n.  s.) 

partnership  money  in  payment  of  a  406.  To  the  same  effect  is  DeRuvigne's 

debt  to  director,  when  not  permitted:  case,  5  Oh.  Div.  806,  322;  Re  Engle- 

Rudd  «.  Bobinson,  126  N.  Y.  113 ;  «.  c.  field  Colliery  Co.,  8  Oh.  Div.  388; 

22Am.St.Rep.816;  7N.Y.Supp.535.  Pearson's    case,    5    Oh.   Div.    336; 

^  Hay's  case,  L.  B.  10  Oh.  593, 604 ;  McKay's  case,  2  Oh.  Div.  1. 

>  L.  R.  11  £q.  242. 
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specified  as  the  limit,  which  the  directors  were  not  to  exceed, 
in  fixing  a  price  for  the  purchase.     It  does  not  appear  that 
the  sum  named  was  an  unreasonahle  price  for  the  businessy 
and  the  promoter,  in  order  to  facilitate  the  transfer  of  the 
business  to  the  company,  agreed  to  pay  for  the  qualification 
shares  of  all  the  directors  himself.     Nevertheless,  the  transac- 
tion was  vehemently  condemned  on  the  subsequent  winding 
up   of  the  company.    Vice-Chancellor  Malins  said  of  these 
directors:  "They  were  all  men  in  a  respectable  way  of  life, 
but  they  all  declined  to  incur  any  risk  whatever.     They  were 
willing  to  receive  fees  and  dividends,  but  under  no  circum- 
stances were  they  to  embark  any  capital  in  the  company  or  to 
incur  any  liability.    It  is  said  that  such  a  position  is  one 
becoming  a  man  of  honor  and  respectability  to  occupy,  but  I 
think  it  inconsistent  with  the  position  of  a  gentleman.    I 
think  that  when  persons  hold  themselves  out  as  directors  of  a 
company,  the  public  have  a  right  to  infer  that  they  have 
embarked  their  money  in  the  concern.     But  if  they  can  make 
themselves  directors  without  incurring  any  liability,  I  think 
such  a  state  of  things  would  be  prejudicial  to  the  true  interests 
of  society."* 

§  4040.  Cannot  Bay  up  Claims  against  the  Company  at  a 
Discount  and  Prove  Theni  for  the  Full  Amount*  —  It  has  been 
laid  down  that  the  officers  of  a  corporation  cannot  purchase 
any  claim  against,  or  interest  in,  the  company,  except  in  trust 
for  the  stockholders,  after  a  resolution  has  been  adopted  by 
themselves,  as  managers,  directing  one  of  their  company  to 
purchase  for  the  benefit  of  the  company.*  Certainly  a  director 
or  other  officer  of  an  insolvent  corporation  cannot  buy  up  its 
debentures  at  a  discount  and  prove  them  against  the  company 
as  a  creditor  for  the  full  amount.*  This  is  especially  so  where 
the  debentures  were  issued  in  pursuance  of  a  scheme  of  fraud 

1  Compare  Forbes'e  case,  L.  E.  S         *  Kimmell ».  Geeting,  2  Grant  Oia 

Gh.   768;    Lord    Claud   Hamilton's  (Pa.)  125. 

case,  L.  R.  8  Oh.  648;  Miller's  case,  •  Ex  parte  Larking,  4  Ch.  Blf. 

3  Oh.  Div.  661 ;  affirmed  in  6  Ofau  Div.  666 ;  Bolklej  ••  Whitcomb,  121 K.  T. 

70.  107 ;  i.  c.  24  N.  £.  Bep.  18. 
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by  whicli  the  directors,  other  than  the  one  in  question,  had 
enriched   themselves  at  the  expense  of  the  company.    The 
director  buying  up  the  securities  and  seeking  to  prove  them 
against  .the  company  in  such  a  case,  is  chargeable  with  knowl- 
edge of   the  circumstances  under  which  they  were  issued.^ 
And  he  has  no  claim  against  the  company  beyond  the  amount 
actually  expended  by  him.'    He  must  account  in  equity  to  the 
stockholders  for  the  proJUs  which  he  thus  makes  out  of  the 
stockholders.*    The  rule,  of  course,  has  no  application  in  a 
case  where  the  trust  relation  of  the  directors  has  wholly  ter- 
fninated.    Thus,  it  has  been  held  that^after  an  assignment  by 
a  corporation  for  the  benefit  of  its  ereditorBy  and  the  sale  of  its 
entire  assets,  one  who  was  its  treasurer  and  a  director  may 
purchase  debts  owing  by  the  corporation,  and,  having  done 
B0»  is  entitled  to  participate  in  the  distribution  of  the  fund.* 
80,  where  the  president  of  a  corporation  bought  up  a  small 
claim  against  it,  and  took  valuable  property  of  the  company 
in  part  payment,  it  was  held  that  he  should  be  enjoined  from 
levying  an  execution  for  the  balance.* 

I  4041.  View  that  they  may  Becover  the  Amount  £x- 
pended  in  Such  Purchases.  —  The  sound  view  would  seem  to 
be  that  where  the  directors  of  an  insolvent  corporation  turn 
aside  from  their  official  duties,  and  use  the  knowledge  ac- 
quired by  them  in  their  official  relations  in  an  attempt  to 
speculate  out  of  the  misfortunes  of  those  beneficially  in- 
terested in  its  assets,  they  cannot  have  the  aid  of  a  court  of 
justice  at  all  in  getting  back  what  they  have  expended,  or  any 
part  of  it.  Such  speculations  are  essentially  corrupt;  for 
they  tend  to  allow  the  directors  to  acquire,  from  the  knowl- 
edge derived  from  their  official  relations,  an  advantage  over 
the  other  beneficiaries  in  the  trust  in  the  distribution  of  the 

^  Ex  parte  Larking,  npn.  *  Bnlkley  v.  Whitoomb,  nipra* 

*  Thomas  v.  Sweet,  S7  Kan.  1S3;  *  Appeal  of  Hammond,  123  Pa.  Bt 

«.  e.  14  Pac.  Rep«  545;  Chouteau  Ins.  603;  8.  c.  23  Week«  Not.  Gas.  59;  16 

Go.  V.  Floyd,  74  Mo«  2S6,  291.    See  Atl.  Rep.  419. 

also  Lingle  «•  National  Ina.  Co.,  45  *  Brewster  v.  Stratmaa,  4  Mo.  App. 

Mo.  109.  4h 
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assets.     Under  a  well-understood  rule  of  public  policy,  no 
court  should  allow  itself  to  be  aflSrmatively  moved  to  any 
extent  in  behalf  of  such  a  trustee,  even  for  the  purpose  of 
saying  him  from  the  loss  of  what  he  has  actually  expended. 
But  however  this  may  be,  such  arrangements  will  only  be 
relieved  against  in  equity  to  the  extent  of  forfeiting  the  profit. 
Thus,  it  has  been  held  that  if  the  directors  of  an  insolvent 
company,  who  are  also  its  creditors  in  a  large  amount,  join 
an  association  formed  for  the  purpose  of  purchasing  a  con- 
trolling interest  in  a  series  of  mortgage  bonds  of  the  company, 
and  for  the  further  purpose  of  purchasing  at  a  discount  the 
floating  debts  of  the  company,  with  a  view  of  obtaining  judg- 
ment thereon,  and  procuring  to  be  sold  for  their  own  benefit, 
under  the  deed  of  mortgage,  such  portion  of  the  property  of 
the  company  as  is  embraced  therein,  and,  under  the  judg- 
ment, the  remaining  portion,  —  this  arrangement  will  not  be 
deemed  fraudulent  per  se^  although  the  debts  were  purchased 
at  a  discount  of  twenty-five  per  cent     and  the  judgment 
obtained,  not  by  the  association,  but  by  individual  members 
of  it.     It  is  said  that  the  effect  of  such  a  purchase  would  not 
be,  either  in  law  or  morals,  to  discharge  the  debt,  and  absolve 
the  company  from  its  obligation  to  pay.    Its  only  effect  would 
be  to  limit  the  recovery  of  such  adventurers  to  the  amount 
actually  paid  for  the  debts.^ 


^  Kitchen  v.  St.  Louis  &c.  R.  Oo., 
60  Mo.  224,  271 ;  citing  Lingle  v.  Nar 
tional  Ins.  Oo.,  45  Mo.  109.  In  the 
case  mentioned  in  the  text,  there 
were  in  the  association  persons  repre- 
senting a  majority  in  valne  of  the 
money  raised  by  it,  who  had  no  con- 
nection with  the  company.  The 
case  mentioned  in  the  text  proceeds 
mainly  on  the  ground  of  an  entire 
absence  of  actual  fraud,  and  on  this 
ground  the  court  distinguished  the 
cases  of  Jackson  v.  Ludeling,  21  Wall. 
(U.  S.)  616,  and  Covington  Ac.  E.  Oo. 
V.  Bowler,  0  Bush  (Ky.),  46S.  It  is 
doubtful  whether   courts  of   equity 
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look  with  as  much  complacency  upon 
transactions  where  directors  are  both 
buyers  and  sellers,  as  the  opinion  in 
the  case  of  Kitchen  «.  St.  Louis  &c. 
B.  Co.,  tupra,  would  indicate.  Where 
such  conduct  is  sanctioned,  there  is 
no  adequate  check  upon  the  frauds  of 
those  who  have  control  of  corporate 
organizations.  That  the  particular 
case,  however,  was  rightly  decided  is 
unquestionable,  and  for  the  conda- 
sive  reason  that  the  plaintii^t  ^7 
their  misconduct,  had  forfeited  their 
claim  to  equitable  relief.  Compaq 
Buckley  v.  Whitcomb,  121  N.  Y.  1<W: 
f.  0.  24  N.  E.  Rep.  13.     In  9XiO^^ 


OBLIGATIONS  AS  FiDUCiARiKS.    [3  Thomp.  Corp.  §  4018. 

§  4042.  Cannot  Tote  apon  Qaestion  Aifectinfi:  his  Prlyato 
Interest.  —  A  director    cannot,  with  propriety,  vote  in  the 
board  of  directors  upon  a  matter  affecting  his  own  private 
interest,  any  more  than  a  judge  can  sit  in  his  own  case;  and 
any  resolution  passed  at  a  meeting  of  the  directors  at  which 
a  director  having  a  personal  interest  in  the  matter  voted,  will 
be  voidable  at  the  instance  of  the  corporation  or  the  stock- 
holders, without  regard  to  its  fairness,  provided  the  vote  of 
such  director  was  necessary  to  the  result.^    Thus,  as  we  shall 
hereafter  see,*  if  the  directors  of  a  company  vote  themselves 
a  Molary  or  compensation  for  managing  its  affairs,  they  may 
be  compelled  to  account  in  equity  for  the  money  so  misappro- 
priated.    But  it  should  be  kept  in  mind  that  this  is  a  rule 
which  generally  applies  only  as  between  the  directors  and  the 
corporation  or  the  stockholders,  and  that  as  respects  third 
persons  dealing  with  the  corporation  in  good  faith,  such  vote 
would  be  valid.'    Moreover,  it  is  to  be  kept  in  mind  that  a 
resolution  so  passed  is  not  a  mere  nullity;  for  it  is  good  until 
set  aside,  just  as  the  decision  of  a  judge  who  is  interested  in 
the  controversy  would  be  good  until  reversed.*    There  is  one 
holding  to  the  effect  that  it  will  not  be  set  aside  because  of 
that  fact  alone,  no  fraud  or  bad  faith  being  charged.*    More- 
over, directors  who  are  themselves  wrong-doers,  or  the  parti- 
sans of  a  wrong-doer,  are  disqualified   from  acting  as   the 
representatives  of  the  corporation  in  any  litigation  for  the  cor- 

case,  the  president  of  a  corporation  v.  National  Ins.  Co.,  45  Mo.  109.    See 

pnrchased    a    judgement    of    $4,500,  anU,  i^  3797, 879S. 

against  the  corporation,  for  $675.    In  ^  Chamberlain   v.    Pacific    Wool 

a  proceeding  against  him  by  a  creditor  Growing  Co.,  54  Cal.  103;  Graves  «, 

of  the  corporation  to  hold  him  to  an  Mono  Lake  Hydraulic  Min.  Co.,  SI 

individual  responsibility  for  the  debts  Cal.  303 ;  f .  c.  22  Pac.  Rep.  665 ;  Smith 

of  the  corporation,  he  claimed  the  v.  Los  Angeles  &c.  As80.,7S  Cal.  280; 

right  to  set  off  the  whole  amount  of  <.  c.  12  Am.  St.  Bep.  53;  20  Pac.  Bep. 

the  judgment  as  a  debt  due  to  him.  677. 

It  was  held  that  on  account  of  his  *  Pott,  H  4065,  4683. 

trust  relation  this  could  not  be  al-  *  Baird  v.  Bank  of  Washington,  II 

lowed,  but  that  he  was  entitled  to  a  Serg.  A  B.  (Pa.)  411. 

credit  for  no  more   than  the  $676,  *  See  po9t,  i  4065. 

which  he  had  actually  paid.    Lingle 

*  Leavitt  v.  Oxford  &c  Silver  Min.  Co.,  8  Utah,  265. 
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recting  of  the  wrong  which  they  are  alleged  to  have  committed 
or  approved.* 

§  4043.  Cannot  Deal  for  Themselves  with  the  Corporate 
Property. — Directors  cannot  deal  for  themselves  with  the 
corporate   property  or    business.     A  director   appointed  to 
examine  and  ascertain  what  part  of  the  lands  of  the  cor- 
poration can   be  sold  without  inconvenience,  cannot,  after 
examining  the  property  and  recommending  a  sale,  purcluue 
the  property  himself  at  an  unfair  valuation,  and  take  a  con- 
veyance for  his  own  benefit.    As  such  director  is  incapaci- 
tated to  purchase  for  himself,  he  is  also  incapable  of  acting 
for  another  person,  in  making  the  purchase.'    In  general,  be 
cannot  deal  in  his  own  behalf  in  respect  of  the  corporate 
property,  or  in  respect  of  any  matters  involving  the  exercise 
of  his  duties  as  director.'    His  duty  is  to  manage  the  affairs 
of  the  corporation  and  carry  out  the  purpose  of  its  formation. 
A  quorum  of  directors,  therefore,  cannot  engage  in  a  scheme 
to  sell  the  entire  property  of  the  corporation  (except  its  real 
estate)  and  transfer  to  the  purchasers  the  whole  business  of 
the  corporation,  without  and  against  the  consent  of  the  other 
directors  and  the  stockholders.^     "Trustees  cannot, by  their 


*  Knoop  V.  Bohmrich,  49  N.  J.  £q. 
82;  f.  c.  23  AtL  Bep.  118. 

*  Cumberland  Coal  &e.  Co.  v. 
Sherman,  80  Barb.  (N.  Y.)  653;  N^w 
York  <kc.  Ins.  Co.  v.  National  Protec- 
tion Ins.  Co.,  20  Barb.  (N.  Y.)  468; 
Murray  v.  Vanderbilt,  89  Barb.  (N.  Y.) 
140.  Compare  Smith  v.  Lansing,  22 
N.  Y.  520. 

*  Hoyle  V*  Plattsbnrgh  Ac.  R.  Co., 
54  N.  Y.  314;  «.  c.  18  Am.  Rep.  695; 
Coleman  v.  Second  Ave.  R.  Co.,  88 
K.  Y.  201 ;  «.  c.  48  Barb.  (N.  Y.)  371; 
Risluy  V.  Indianapolis  &c.  R.  Co.,  1 
Hun  (N.Y.),  202;  Gray  «.  New  York 
Ac.  Co.,  3  Hun  (N.  Y.),  383 ;  Redmond 
V,  Dickerson,  9  N.  J.  £q.  507 ;  $.  c,  59 
Am.  Dec.  418;  Port  v.  Ru88ell,36  Ind. 
eO;  <•  c.  10  Am.  Rep.  5;  Fuller  v. 
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Dome,  18  Pick.  (Mass.')  472;  Boro- 
pean  Ac  R.  Oo.  v.  Poor,  59  Me.  277; 
Blatchford  v.  Ross,  5  Abb.  Pr.  (n.  s.) 
(N.  Y.)  484;  Paine  v.  Lake  Erie  4c. 
R.  Co.,  31  Ind.  283;  Barton  r.  Port 
Jackson  Ac.  R.  Co.,  17  Barb.  (N.  Y.) 
397 ;  Flint  Ac.  R.  Co.  t.  Dewey,  14 
Mich.  477 ;  Pickett  v.  School  Piafrict, 
25  Wis.  551 ; «.  c.  8  Am.  Rep.  105;  Al- 
ford  V.  Miller,  82  Conn.  548;  Kim- 
mell  V.  Geeting,  2  Grant  Cas.  (?&•) 
125;  Western  R.  Co.  r.  Bayne,  11 
Hun  (N.  Y.),  166.    Compare  Stark 
Bank  v.  U.  S.  Pottery  Co.,  34  Vt.  144. 
*  Abbot  V.  American  Hard  Bubbec 
Co.,  33  Barb.  (N.  Y.)  578;  lc  H 
Abb.  Pr.  (N.  Y.)  204;  20  How.  Pr. 
(N.  Y.)  199;  21  How.  Pr.  195.   flee 
also  Conro  v.  Port  Henry  Iron  Co.,  12 


OBuaATiOMB  AS  jfiDUCJUuiXJcs.    [3  Tiioiup.  Corp*  g  4iM4. 

Tote  and  their  act|  change  the  business  of  a  corporation 
organized  for  the  making  of  woolen  or  cotton  goods,  into  a 
mannfactory  of  articles  entirely  different,  although  the  busi- 
ness of  the  company  may  be  named  in  the  charter  in  terms 
sufficiently  general  to  include  the  substituted  business/'*  A 
fortiori,  such  a  sale  will  not  be  permitted  to  stand,  when  made 
by  the  directors  in  their  own  interest;  as  where  four  of  a 
board  of  directors  made  the  transfer  before  noticed,  to  a  firm 
of  individuals,  who  forthwith  transferred  the  property  and 
rights  to  a  new  company,  of  which  three  of  the  directors  just 
named  were  members  of  the  directory.' 

§  40i4.  lUiistratieiui.  —  A  corporation  resolred  to  borrow 
money  upon  a  mortgage  to  pay  its  debts.  The  president  of  the 
company  had  purchased  the  debts  and  caused  them  to  be  assigned 
to  a  partnership  of  which  he  was  a  member.  As  the  president  of  the 
corporation,^he  executed  the  mortgage  to  the  partnership  to  secure 
the  debts.  It  was  held  in  an  action  to  foreclose  the  mortgage  that 
this  transaction  was  invalid  because  of  the  fiduciary  relation  be- 
tween the  president  and  the  corporation.*  •  •  .  •  For  the  same  rea- 
son, a  promissory  note  made  by  a  corporation  to  its  trustees  has 
been  held  against  public  policy  and  void.^  ....  A  school  director 
obtained  a  contract  for  the  building  of  the  schoolhouse  for  the  dis- 
trict of  which  he  was  director,  and  took  part  in  the  proceedings 
of  the  board  which  let  the  contract.  For  the  reasons  stated  in  the 
preceding  section,  it  was  held  that  the  contract  was  void  and  would 
not  support  an  action.^  •  •  •  •  Where  a  board  of  directors  of  a  mining 


Barb.  (N.  Y.)  27,  64 ;  Ward  v.  Sea, 
Ins.  Co.,  7  Paige  (N.  Y.),  294 ;  Hart- 
ford Ac.  B.  Co.  V.  Croswell,  6  Hill 
(N.  Y.),  383;  <•  c.  40  Am.  Dec.  854; 
RoUiiiB  V.  Olay,  33  Me.  132;  Kean  v. 
Central  R.  Co.,  9  N.  J.  Eq.  401 ;  Bank 
Commrs.  «.  Bank  of  Brest,  Harr. 
Ch.  (Mich.)  106. 

^  Ibid,,  per  Allen,  J.  See  Attor- 
ney-General V.  Utica  Ins.  Co.,  2 
Johns.  Ch.  (N,  Y.)  371,  389. 

*  Abbot  V.  American  Hard  Robber 
Co.,  S3  Barb.  (N.  Y.)  578.  See  also 
Hoffman  Steam  Coal  Co.  «.  Cumber- 


land Coal  Ac.  Co.,  16  Md.  456;  $.  6.77 
Am.  Dec.  311 ;  Cook  v.  Berlin  Woolen 
MUl  Co.,  43  Wis.  433;  San  Francisco 
&c.  R.  Co.  V.  Bee,  48  Cal.  398;  San 
Diego  V.  San  Diego  <&c.  R.  Co.,  44  Cal. 
106;  St.  James's  Chorch  v.  Church  of 
the  Redeemer,  45  Barb.  (K.  Y.)  356. 

*  Davis  «•  Rock  Creek  Ac.  Co.,  65 
Cal.  859;  $.  c.  36  Am.  Rep.  40. 

*  Wilbur  V.  Lynde,  49  Cal.  290; 
f.  e.  19  Am.  Rep.  645. 

*  Hckett  V.   BchooL  District,   26 
Wis.  551 ;  <.  e.  3  Am.  Rep.  105. 

2949 


S  Thomp.  Corp.  g  iMA.]    dikjsotoiu. 

corporation  makes  a  nominal  lease  of  the  mine  owned  by  the  oor* 
poration,  to  a  party  really  acting  in  the  interests  of  a  minority  of 
the  stockholders,  not  in  the  ordinary  course  of  the  business  of  the 
corporation,  but  for  the  purpose  of  withdrawing  the  mine  from  the 
control  of  a  board  of  directors  about  to  be  elected  at  an  approach- 
ing meeting  of  the  stockholders,  and  thereby  perpetuating  the  con- 
trol of  the  minority,  a  court  of  equity  will  cancel  the  lease  on  a  bill 
filed  by  the  corporation  for  that  purpose/  ....  The  directors  of  a 
sayings  and  building  association,  who  had  borrowed  all  the  monej 
of  the  association  and  severally  given  their  notes  for  the  anioants 
loaned  and  for  a  bonus  in  each  case  in  addition,  agreed  with  M.,  a 
stockholder,  whose  stock  they  wished  to  buy  in  and  extinguish,  to 
take  one  of  the  notes  in  exchange  for  the  stock.  After  the  agree- 
ment, but  before  the  note  was  delivered,  the  directors  voted  that  the 
amount  of  the  bonus  in  each  case  should  be  canceled  and  indorsed 
on  the  note.  No  indorsement  was  however  made  on  the  note 
delivered  to  M.,  who  conveyed  the  stock  with  no  knowledge  of  the 
arrangement.  It  was  held  that  the  agreement  among  the  directors 
was  a  fraud  uiK)n  the  association,  and  of  no  effect;  and  that  if  it 
were  not  so,  the  director  whose  note  was  delivered  to  M.  must  be 
regarded  as  either  waiving  his  claim  to  the  release  of  the  bonus,  or 
as  committing  a  fraud  upon  M.;  and  that  in  either  view  he  had  no 
equitable  claim  to  a  deduction  of  the  amount  of  the  bonus  from  the 
note.'  Certain  heirs,  owning  a  large  tract  of  unproductive  land, 
made  several  agreements  in  accordance  with  which  the  execntors 
sold  the  land  to  a  company  formed  for  the  purpose,  one-third  of  the 
consideration  being  cash  and  used  to  clear  incumbrances  on  the 
land,  the  rest  being  a  mortgage  secured  by  stock  in  the  companj  of 
a  face  value  four  times  as  large  as  the  mortgage.  By  sales  of 
land,  one-fourth  of  the  mortgage  was  paid,  and  then  the  managers 
stopped  sales  and  allowed  the  interest  on  the  mortgage  to  go  un- 
paid; the  executors  sold  under  the  mortgage,  and  the  managers  of 
the  company  bought  through  a  third  person.  It  was  held  that  the 
managers  sustained  such  a  fiduciary  relation  to  the  family  that  one 
of  the  latter  was  entitled  to  an  injunction  restraining  the  mai^agers 
from  selling  or  mortgaging,  and  that  a  receiver  should  be  appointed 
to  sell  under  the  terms  of  the  original  trust.'  \ 


1  Mahoney  Mining  Co.  v.  Beimett»  *  Raleigh  «•  Fitzpatrick, 

6  8aw3'er  (U.  S.),  141.  Eq.  601 ;  <•  e.  U  All.  Bep.  1. 

•  Alford  V.  Miller,  82  Conn.  643. 
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OBLIGATIONS  AS  FiDUCiABiBS.     [3  Thomp.  Corp.  §  4016. 

S  4<MUS.  Cannot  Conduct  their  Private  Litigration  at  Cor- 
porate Sxpense. — The  directors  of  a  corporation   have   no 
right  to  pay  out  the  money  of  the  corporation  as  an  attorney's 
fee,  for  their  own  defense,  against  the  suit  of  certain  stock- 
holders, i¥hich  they  are  apprehensive  will  be  brought  to  test 
the  validity  of  their  acts/    For  them  to  bring  actions,  nom- 
inally for  the  protection  of  the  corporation,  but  in  reality  for  the 
purpose  of  requiring  its  officers  to  settle,  out  of  the  corporate 
property,  their  individual  liabilities,  is  an  abuse  of  the  process 
of  the  court,  and  funds  of  the  corporation  paid  out  by  the 
directors  in  settlement  of  such  suits  may  be  recovered  by  it.' 
Where  directors  thus  use  the  name  of  the  corporation  in  mat- 
ters conducted  for  their  private  benefit,  with  knowledge  on 
the  part  of  him  with  whom  they  are  dealing,  it  is  no  defense 
to  an  action  brought  by  the  corporation  for  a  fraudulent  dis- 
position of  its  property  that  the  corporation  is  in  pari  deHeto, 
because  its  name  has  been  used  in  committing  the  fraud/ 

g  4^Mt6*  Ratification  of  Such  Contracts  by  the  Shareholders. 

Transactions  of  the  kind  under  consideration  in  this  chap- 
ter are  often  said  to  be  void;  but  here,  as  elsewhere,  this  word 
is  loosely  used  in  the  sense  of  v(ndable.  The  true  principle  is 
that,  unless  such  atransaction  falls  within  the  prohibition  of  a 
statute,  or  of  a  rule  of  common  law,  so  that  the  act  done  is 
malum  prohibitum  or  against  public  policy,  in  which  case  it 
cannot  be  ratified,* — it  is  voidable,  either  at  the  election  of 
the  corporation  acting  through  its  directors^  and  officers,  or 
at  the  election  of  shareholders,  under  principles  hereafter 
considered.*      With    this    exception,    it    is    capable    either 


*  Percy  v.  Millandon,  3  La.  568;  *  Hoyle  v.  Pittsburgh  Ac.  R.  Co., 
I.  e.  8  Martin  (n.  b.)  (La.),  68.  64  I^.  Y.  S14 ;  f.  c.  13  Am.  Rep.  595; 

'  Erie   R.   Co.  v.   Yanderbilt,   5  Buell  v,  Buckingham,  16  Iowa,  284; 

Hun  (N.  Y.),  123.  s,  c.  85  Am.  Dec.  516;   Chouteau  v. 

*  Ibid.  Allen,  70  Mo.  290.    But  see  Wilbur  v. 

*  Barton  v.  Port  Jackson  &c.  R.  Lynde,  49  Cal.  290;  $,  c.  19  Am.  Rep. 
Co.,  17  Barb.  (N.  Y.)  897;  Bartlett  v.  645;  San  Diego  v.  San  Diego  Ac.  R. 
Athenseum  Life  Soc.,  87  Eng.  L.  &  Co.,  44  Cal.  106, 112. 

Eq.  187.  •  Po9t,  i  4479. 
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of  disaffirmance  or  of  ratificaHon}  Subject  to  exceptions 
grounded  on  the  doctrine  of  equitable  estoppel  and  the  policy 
of  protecting  the  rights  of  innocent  third  parties, — the  gen- 
eral rule  may  be  said  to  be,  that  what  the  corporation  cannot 
do,  neither  it  nor  the  stockholders  can  ratify.*  Thus,  as 
already  seen,  the  better  view  is  that  a  corporation  cannot, 
with  certain  exceptions,  purchase  its  own  shares.  Accord- 
ingly it  has  been  held  that  a  sale  by  the  president  of  a  national 
bank,  to  himnelf  and  canhierf  of  the  stock  of  the  bank  owned  by 
the  bank,  may  be  ratified  by  the  bank  or  its  legal  representa- 
tive; but  a  sale  by  himself  to  the  bani,  of  its  own  stock,  where 
he  acts  in  the  double  capacity  of  seller  and  buyer,  cannot  be 
ratified,  when  the  purchase  of  the  stock  by  the  bank  is  not 
necessary  to  prevent  loss  upon  a  debt  previously  contracted.' 

g  404T.  What  wUl   Amount  to   a   Ratification.  — If  the 

corporation  or  the  stockholders  wish  to  disaffirm  the  trans- 
action, this  must  be  done  within  a  reasonable  time^  accompanied 
ordinarily  by  an  oflTer  to  put  the  trustee  in  statu  qtu).^  The 
meaning  is  that  laches,  that  is  to  say,  an  unreasonable  delay 
after  knowledge,  especially  where  new  rights  have  been 
acquired,  will  be  tantamount  to  a  ratification.*  Again,  an 
acceptance  with  knowledge,  of  the  benefits  accruing  from  the 
voidable  act,  will  have  the  same  effect.  Stockholders  who 
have  assented  to  an  illegal  employment  of  the  funds  by  receiv- 
ing their  share  of  the  profits  arising  therefrom,  cannot  charge 
the  directors  personally  with  a  loss  resulting  from  such  invest- 
ment* The  principle  that  an  acceptance  without  knowkdge 
of  the  benefits  accruing  from  a  voidable  act  is  not  a  ratifica- 
tion will   often  apply,  where  the  question  involved  is  that  of 

»  Post,  §  5814.  Ac.  R.  Co.,  34  Ohio  St.  450;  #.  c  82 

*  Pott,  ^  6287.  Am.  Rep.  880. 

*  Bundy  v.  Jackson,  24  Fed.  Rep.  *  Post,  i  4085. 

e28.  •  Scott  V.  Depeyster,  1  Edw.  Ch. 

*  Veasey  v.  Graliam,  17  Ga.  99;  (N.  Y.)  513.    But  see  Barr  v.  Kew 
I.  c.  63  Am.  Dec.  228 ;  Aeliurst'a  Ap-  York  &c.  R.  Co.,  52  Hun  (N.  Y.).  556; 
peal,  60  Pa.  St.  290;  Twin-Lick  Oil  «.  c.  9  N.  Y.  Supp.  623 ;  Henry  f.J«*- 
Oo.  V.  Marbury,  91  U.  6.  587 ;  United  son,  37  Vt  4S1 ;  post,  H  6303, 6S14. 
Statee  RoUinff  Stock  Co.  v.  Atlantic 
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a  ratification  by  the  shareholders;  bat  where  the  question  is  that 
of  a  ratification  by  the  corporation,  knowledge  on  its  part  will 
frequently  be  conclusively  presumed  for  the  purpose  of  creat- 
ing a  ratification, — as  in  the  case  of  the  execution  by  the 
president  of  a  railway  company  of  a  deed,  with  certain  cove- 
nants, for  the  purchase  of  land  for  its  right  of  way.^    Again, 
where  the  stockholders  have  both  the  knowledge  and  the  power 
to  prevent  a  proposed  voidable  arrangement  of  the  directors, 
and  take  no  action,  this  may  be  regarded  either  as  a  ratifica- 
tion or  a  concurrent  consent.     Thus  it  has  been  reasoned,  that, 
while  an  arrangement  by  which  a  managing  director  of  a  rail- 
road corporation  puts  forward  a  third  person  as  a  contractor 
to  do  work  for  the  corporation,  the  director  designing  to  secure 
a  special  benefit  to  himself,  may  be  constructively  fraudulent, 
yet  where  the  relation  of  the  director  to  the  contract  is  not 
that  of  an  undisclosed  principal^  and  the  stockholders  have 
knowledge  of  the  facts  and  power  to  prevent  the  consumma- 
tion of  the  contract  if  they  choose,  actual  fraud  not  existing, 
constructive  fraud  will  not  be  presumed.' 

§  4048.  Wbat   wiU  not   Amount   to  a   Batiftcation.  —  It 

may  be  stated,  as  a  general  proposition,  that  if  two  or  more 
officers  of  a  corporation  conspire  to  defraud  it  for  their  personal 
gain,  their  subsequent  acts,  without  more,  will  not  amount  to 
a  ratification  such  as  will  conclude  the  corporation  or  the 
stockholders.  Thus,  where  a  board  of  direciors  have  con- 
spired to  defraud  the  corporation  by  a  barter  of  its  assets  for 
their  private  gain,  they  cannot,  by  an  act  by  which  they  assume 
to  accept  on  behalf  of  the  corporation  an  equivalent  for  such 
assets,  conclude  the  stockholders  or  their  representative  from 
showing  that  no  equivalent  was  actually  received.*  So,  if  two 
ofBcers  of  a  corporation  conspire  to  defraud  it  for  their  bene- 


^  Mobile  &c.  R.  Co.  v.  Gilmer,  85  ttockholden  of  a  corporation,  of  a  sale 

Ala.  422;  «.  c.  5  South.  Rep.  138.  made  by  itfl  directors,  see  Cumber- 

'  Union  Pacific  R.  Oo.  v.  Credit  land  Sec,  R.  Co.  v.  Sherman,  SO  Barb. 

Mobilier,  135  Mass.  367.    For  circum-  (N.  Y.)  563. 

stances  which  were  held  to  amount  to  •  Guild  v,  Parker,  43  N.  J.  L.  430. 

a  confirmation  or  ratificalionf  by  the 
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fity  the  concurrence  of  a  third  officer  will  not  necessarily  be  a 
ratification,  —  as  where  the  president  and  a  director  conspire, 
and  the  cashier  concars.     This  may  be  illustrated  by  a  case 
where  A.,  who  was  a  director  of  a  bank,  owed  it  a  note  of  one 
thousand  dollars,  and  held  one  thousand  dollars  of  its  stock. 
B.,  the  president,  under  an  agreement  with  A.  by  which  he 
was  to  purchase  the  stock  for  himself,  received  it  from  him, 
handed  it  to  the  cashier,  instructiug  him  to  hold  it  in  place 
of  A.'s  note,  and  to  surrender  the  note  to  A.,  saying  that  he,B., 
would  pay  the  amount  to  the  bank.     The  cashier  received  the 
stock,  stamped  the  note  paid,  and  surreudered  it  to  A.    It  was 
held  that  the  bank,  not  having  ratified  the  transaction,  was 
not  bound  by  it,  and  that  A.'s  liability  on  the  note  was  not  dis- 
charged.^    But  while,  as  already  seen,'  a  director  cannot  vote 
in  a  board  meeting  upon  a  proposition  in  which  he  is  inter- 
ested in  a  different  way  from  the  stockholders  in  general,  yet, 
it  has  been  held  that  if  a  contract  is  made  with  him  by  the 
directors,  and  a  meeting  of  the  stockholders  is  called  to  consider 
the  question  of  ratifyiiig  it,  he  may  vote  there.* 

§  4049.  Ylew  that  Corporation  cannot  Condone  Fraad  of 
Officer  except  by  Unanimous  Consent* — Where  an  action  was 


1  Rhodes  v.  VTebb,  24  Minn.  202. 

s  AnU,  i  4042. 

•  North-West  Transp.  Co.  v. 
Beatty,  12  App.  Gas.  580,  698;  «.  c.  56 
L.  J.  (P.  C.)  102;  67  L.  T.  (n.  b.) 
426.  In  this  case  a  voidable  contract 
had  been  entered  into  by  directors  of 
a  company  with  one  of  themselves  as 
sole  vendor.  The  contract  was  within 
the  powers  of  the  company,  and  was 
fair  in  its  terms.  It  was  held  that 
the  director  who  was  the  vendor 
might  properly  vote  as  a  shareholder 
in  a  general  meeting  of  the  company 
to  ratify  such  contract ;  his  doing  so 
could  not  be  deemed  oppressive  by 
reason  of  his  individually  possessing 
a  majority  of  votes,  acquired  in  a 
manner  authorized  by  the  constitu- 
tion of  the  company.    But  it  is  per- 
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fectiy  obvious  that  the  doctrine  of 
this  case  is  only  a  fair-weather  doc- 
trine.   The  principle  which  prevents 
a  director  from  voting  in  the  board  on 
the  question  of  a  contract  with  him- 
self is  predicated  on  the  idea  that  the 
same  man  cannot  properly  be  on  both 
sides  of  the  same  contract,  and  that 
a  trustee  cannot,  at  the  same  time, 
serve   two  opposing  parties.    If  a 
stockholder,  in  a  corporation,  owes 
any  duty  whatever  to  his  coadven- 
turers,  such  as  partners  owe  to  each 
other,  that  principle  must  operate  to 
prevent  a  majority  stockholder  from 
forcing  upon  his  colleagues  a  contract 
with  himself  to  which  they  are  op- 
posed,  whether  a    chancellor  may 
deem  it  fair  or  unfair. 
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brought  by  a  stockholder  to  compel  the  president  of  the  cor- 
poration to  account  for  funds  belonging  to  the  company  which 
the  president  had  converted  to  his  own  use,  and  the  defend- 
ant pleaded  a  ratification^  it  was  said:  "  To  hold  that  a  cor- 
poration could  gratuitously  condone  or  release  such  a  fraud. 
by  anything  short  of  unanimous  con8ent,would  be  monstrous; 
for  it  would  be  in  effect  to  hold  that  a  president  or  director, 
irho  can  control  a  majority  vote  in  the  corporation,  may  rob 
or  despoil  it  with  impunity."  ^    In  like  manner,  where  a  stock- 
holder, seeking  relief  in  equity,  showed  that  the  directors  of  a 
railway  company  had  misapplied  and  were  ahout  to  misapply 
the  sum  of  £100,000,  it  was  said  by  the  vice-chancellor  of 
England:  ''No  majority  of  the  shareholders,  however  large, 
oould  sanction  the  misapplication  of  this  portion  of  the  capital. 
A  single  dissenting  voice  would  frustrate  the  wishes  of  the 
majority.     Indeed,  in  strictness,  even  unanimity  would  not 
make  the  act  lawful."' 

§  4050.  Bights  of  Third  Persons  in  Cases  of  Such  Breaches 

mi  Trust. — The  extent  to  which  third  persons  dealing  with 
the  corporation  are  bound  to  take  notice  of  the  powers  of 
directors  and  other  officers,  is  hereafter  considered.*  Where 
third  persons  have  actual  notice  that  a  corporate  officer  is 
assuming  to  deal  in  his  own  name  with  the  corporate  property, 
they  deal  with  him  at  their  peril.^ 

§  4051.  Measure  of  Uability  for  Such  Breaches  of  Trust. 

In  respect  of  the  measure  of  damages  or  liability  on  the  part 
of  corporate  directors  and  officers  for  such  breaches  of  trust  as 
those  considered  in  this  chapter,  the  general  rule  is  that  equity 
aims  at  compensation  to  those  who  are  beneficially  interested 
in  the  trust  fund, — the  corporation,  the  stockholders,  or  the 
creditors;  and  the  court  will  mould  its  decree  so  as  to  reach 

^  Hasard  v.  Durant,  11  B.  1. 196;  7  Hare,  113,  129.  See  also  Kent  v. 
quoted  with  approval  in  First  Nat.  Quicksilver  Mining  Co.,  7S  N.  Y.  159. 
Bank  v.  Drake,  29  Kan.  811 ;  «.  e.  44  *  Po9t,  i§  5073,  5074. 

Am.  Rep.  646,  667.  *  Davis  v.  Gemmell,  70  Md.  356; 

*  Bagshaw  v.  Eastern  &c.  B*  Co.,     «.  c.  17  Ail.  Rep.  269. 
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this  result  according  to  the  varying  circumstances  of  each 
case.     It  has  been  held  that  a  director  of  an  insolvent  cor- 
poration, who  purchases  its  property  upon  execution  sale  for 
less  than  its  value,  is  chargeable  with  the  property  or  its  value, 
and  with  the  profits  or  interest  accruing  therefrom,  as  a  trust 
fund  for  the  benefit  of  the  corporation,  its  creditors  and  stock- 
holders; ^  that  directors  of  a  corporation,  who  seU  to  themwhM 
its  stock  at  one-third  of  its  par  value,  are  liable  to  the  com- 
pany and  its  creditors  for  full  value  of  the  stock.'    But  some- 
times a  severer  rule  is  applied,  in  part  by  way  of  punishment 
Thus,  it  has  been  held  that  where  a  cashier  applies  the  notes 
of  the  bank  to  his  own  use,  he  is  liable  for  the  fuU  nominal 
amownt,  and  cannot  avail  himself  of  their  depreciation.'    Some- 
times the  fund  which  has  been  abstracted  will  be  followed  and 
impounded  as  a  trust  fund;  but  not  where  the  fund  has  lost  its 
identity,  or  where  it  has  passed  into  the  hands  of  an  innocent 
purchaser  without  notice.     And  it  has  been  held,  thoagh  not 
on  very  clear  grounds,  that  where  an  officer  of  a  bank  fraudu- 
lently abstracts  the  funds,  and  invests  them  in  his  own  name, 
the  court  cannot  declare  him  a  trustee,  and  indemnify  the 
bank  out  of  the  investment.**    It  has  also  been  held  that  a 
person  who  has  been  employed  by  a  railroad  company  to  buy 
the  stock  of  a  certain  person  for  the  purpose  of  consummating 
a  sale  of  the  corporate  property,  who  buys  such  stock  in  his 
own  name,  must  be  regarded   as  holding  it  subject  to  the 
equitable  considerations  growing  out  of  an  arrangement  pre- 
viously made  by  his  vendor  with  parties  acting  in  the  interest 
of  the  corporation,  and  the  most  that  he  can  have,  after  a 
transfer  of  the  corporate  property,  is  the  fair  value  of  the  stock 
at  the  time  of  such  transfer.* 

§  4052.  All  Directors  liable  Who  Frandalently  €00^^^ 
If  the  directors  of  a  corporation  conspire  together  ta^  ^^ 

^  Tobin  Oanning  Go.  v.  Fraaer,  81  *  Pendletxm  t .  Bank  of  Kea^^^^' 

Tbx.  407 ;  «.  c.  17  8.  W.  Eep.  25.  1 T.  B.  Mon.  (Ky.)  171, 177. 

•  Freeman  v.  Stine,  16  Phila.  (Pa.)  *  Pasooag  Bank  v.  Hunt,  »    ^^* 

S7,  Ch.  (N.  Y.)  688. 

*  Yoangv.  Toledo  Ac  B.  Go.»  76  Mich.  486;«.c.48N.  W.  Bep. 

2966 


OBLiQATiONS  AS  FIDUCIARIES.     [3  Tboinp.  Corp.  §  4053. 

conversion  of  its  assets^  each  of  the  conspirators  becomes 
liable,  on  a  well-understood  principle,  for  any  act  done  by  any 
one  of  them  in  furtherance  of  the  common  design.^ 

§  40S3.  liiability   of    Promoters    to    Accoant   for    Secret 
Profits* — As  already  stated,*  the  promoters  of  a  corporation 
occupy  a  fiduciary  relation  toward  it,  which  will  oblige  them 
to  account  for  any  secret  profits  or  advantages  they  may  obtain 
through  its  organization  over  those  induced  to  become  stock- 
holders in  it*    They  may  also,  it  has  been  held,  be  liable  in 
damages  to  those  who  have  been  induced  to  subscribe  for 
shares   in  the  company,  and  to  pay  for  the  same  without 
knowledge  of  the  secret  advantage  acquired  by  the  promot- 
ers; and  the  action,  equally  with  an  action  by  the  corporation 
to  compel  them  to  account  for  profits^  proceeds  upon  the  fidu- 
ciary relation  which  the   promoters  take   upon   themselves 
toward  those  whom  they  induce  to  enter  into  the  venture/ 
Nor  in  such  a  case  will  the  promoter  making  the  misrepre- 
sentations as  to  the  value  of  the  property  which  he  puts  in, 
be  exonerated  on  the  ground  that  it  is  a  representation  as  to 
a  matter  of  mere  opinion,  and  not  as  to  a  fact, — the  repre- 
sentation being  as  to  its  actual  cost,  and  false.'     But  it  will  he 
observed  that  the  entire  English,  and  some  of  the  American, 
doctrine  would  deny  the  right  of  action  for  damages  grounded 
on  the  mere  trust  relation,  and  would  sustain  it  only  on  the 
ground  of  deceit, — a  distinction  which  is  not  creditable  to 

^  Wayen  Pike  Oo.  v.  Hammons,  14  Am.  8t.  Hep.  206;  40  N.  W.  Bep. 

120  Ind.  S68;  s.  c,  10  Rail.  &  Corp.  96;  1  L.  B.  A.  664. 
L-  J.  43 ;  27  K.  E.  Bep.  487.  *  Brewster  v.  Hatch,  122  N.  Y.  849 ; 

*  AnU,  §  457,  et  seg.  «.  c.  19  Am.  St.  Bep.  498;  25  N.  E. 

*  AnUf  §  457 ;  Brewster  v.  Hatch,  Bep.  605.  See  also  Teachont  v.  Van 
122  N.  Y.  349;  s.  c.  19  Am.  St.  Bep.  Hoesen,  76  Iowa,  113;  «.  c.  14  Am.  St. 
498;  25  N.  E.  Bep.  605;  South  Joplm  Bep.  206;  40  N.  W.  Bep.  96;  1  L.  B. 
Land  Co.  v.  Case,  104  Mo.  572;  a.  e.  A.  664,  —  where  one  incorporator 
16  S.  W.  Bep.  390;  Bice's  Appeal,  79  recovered  damages  from  another  on 
Pa.  St.  168;  Bosher  v»  Bichmond  Ac,  this  ground.  Promoters  may  also  be 
Land  Co.,  89  Va.  455;  ••  c.  37  Am.  St.  liable  in  an  action  at  law  brought  by 
Bep.  879;  16  S.  £.  Bep.  860;  Teach-  the  corporation,  for  such  secret  prof- 
oat  «•  Van  Uoesen,  76  Iowa,  113 ;  ••  e.  its.    AnU,  i  466. 

*  Teachout  v.  Van  Hoesen,  tupra. 
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jurisprudence;  since  where  there  is  a  trust  relation,  there  is  a 
duty  to  disclose,  and  a  failure  to  disclose  is  of  itself  deceit: 
the  rule  being  that  a  person  may  deal  at  arms-length  with  tbe 
future  members  of  a  corporation  in  selling  his  property  to 
them  only  before  he  assumes  the  character  of  promoter.'    It 
becomes  important  in  many  cases  to  consider  whether  this 
relation  had  been  assumed  at  the  time  of  the  doing  of  the  acts 
complained  of;  and  upon  this  question  it  has  been  said  that 
", every  person,  acting  by  whatever  name  in  the  forming  and 
establishing  of  a  company,  at  any  period  prior  to  the  com- 
pany, is  considered  in  law  as  occupying  a  fiduciary  relation 
towards  the  corporation.     He  is  an  agent  of  the  corporation, 
and  is  subject  to  the  disabilities  of  such.     He  is  guilty  of  a 
breach  of  trust  if  he  sells  property  to  the  corporation,  pur- 
chased after  he  began  promoting,  without  informing  the  com- 
pany that  the  property  belongs  to  him;  or  he  may  commit  a 
breach  of  trust  by  accepting  a  bonus  or  commission  from  s 
person  who  sells  property  to  the  corporation."*    According  to 
an  official  syllabus  of  a  decision  by  the  Supreme  Court  of 
Kansas,  ''  to  constitute  a  person  a  promoter  of  a  railroad  cor- 
poration, it  must  affirmatively  appear  that  he  was  acting  for 
and   in   behalf  of  the   proposed  incorporation,  or  that  he 
assumed  to  so  act,  and  that,  on  the  strength  of  this  authority 
or  assumption,  the  party  complaining  so  dealt  with  him.'*' 
And  the  court  held  that  'Uhe  owners  of  a  graded  railroad 
bed  can  sell  the  same  to  a  railroad  company,  whose  officers, 
directors,  and  stockholders  are  composed  of  the  owners  of  the 
road-bed,  and  receive  in  payment  therefor  shares  in  the  cap- 
ital stock  of  the  railroad  company,  at  a  time  when  those  who 
sell  the  road-bed  and  own  and  control  the  railroad  compai^Ji 
are  the  absolute  owners  of  all  the  stock  issued  by  the  railroad 

^  AnU,  $  457.  Bioner  Simpson,  at  pages  CSOf  ^^>  ^^ 

*  Bosher  t;.  Richmond  Ac.  Land     tlie  official  report,  the  meaning  of  the 

Co.,  S9  Va.  455,  460;  «.  c.  16  S.  E.  word  **  promoter,"  as   used     '^  ^ 

Rep.  360,  opinion  by  Lacy,  J.  English   case   law,  ia   explat»^  *' 

•  St.  Louis  &c.  R.  Co.  V.  Tiernan,  lenjjth.    As  to  the  meaning    o^  ^® 
37  Kan.  606,  630;  $.  c.  15  Pac.  Rep.  word  *'  promoter,"  see  ante,  §  ^^^' 
544.    In  the  opinion  by  Mr.  Commis- 
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company,  and  where  the  terms  of  sale  and  the  issue  of  stock 
are  matters  of  record  on  the  books  of  the  railroad  company, 
and  where  the  transaction  occurs  months  before  any  other  or 
additional  stock  is  issued  by  the  railroad  company."^ 

Article  II.     Contracts  Between  the  Directors  and  Tim 

Corporation. 


SECTION 

4059.  Directors  may  contract  with  the 

corporation  in  good  faith. 

4060.  View  that   a   director   cannot 

contract  with  the  comx>any. 

4061.  Second  view  that  such  contracts 

are  not  void,  but  voidable. 

4062.  Third  view  that  their  validity 

depends  upon  their  nature 
and  terms. 

4063.  Such  contracts  closely  scruti- 

nized. 
4064«  Valid  when  made  with  nnani* 
mous  consent* 

4065.  Voidable  when  a  majority  of  the 

directors  constitute  the  other 
contracting  party. 

4066.  Director  cannot  be  a  secret  part- 

ner in  contracts  between  the 
corporation  and  third  per- 
sons. 

4067.  Director  may  recover  at  law  on 


Sbcthon 

a  contract  with  the  corpora- 
tion. 

4068.  General  doctrine  that  directors 

may  lend  to  the  corporation 
and  take  security. 

4069.  Are    entitled     to     indemnity 

against  bona  fide  expenses  and 
advances. 

4070.  May  purchase  from  the  corpora- 

tion. 

4071.  Whether  allowed  to  purchase 

the  corporate  property  at  ju- 
dicial or  other  public  sale. 

4072.  Such  purchasing  director  holds 

as  trustee  for  the  company. 

4073.  Form  of  relief  in  such  cases. 

4074.  Circumstances     under    which 

such  purchases  have  been  up- 
held. 
4076.  A  mere  stockholder  may  so  pur^ 
chase. 


§  4059.  Directors  may  Contract  with  the  Corporation  in 
Good  Faith. — There  is  no  sound  principle  of  law  or  equity 
which  prohibits  one  or  more  of  the  directors  of  a  corporation 
from  entering  into  contracts  and  dealings  with  the  corpora- 
tion, provided  they  act  in  good  faith,  and  provided  there  be  a 
quorum  of  other  directors  on  the  other  side  of  the  contract,  so 
that  the  vote  of  the  interested  director  is  not  necessary  to  the 
adoption  of  the  measure;  and  even  in  the  latter  case  the  con- 
tract  is  good  at  law.    In  other  words,  a  director  is  not  debarred. 


^  St.  Louis  &c.  B.  Co.  V.  Tier- 
nan,  87  Kan.  606,  630 ;  «•  c.  15  Pac. 
Kep.  544.  Invalidity  of  agreement 
by  incorporators  to  give  one  of  them 
sixty  per  cent  of  the  present  stock  for 


X>atents  not  perfected  under  New  Jer- 
sey statutes  requiring  shares  to  be 
issued  for  money  or  necessary  prop- 
erty: Edgerton  v.  Electric  Ac,  Oo., 
50  N.  J.  £q.  854;  24  Atl.  Rep.  540. 
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by  reason  of  his  office,  from  entering  into  a  contract  with  the 
corporation,  bat  the  contract  is  subject  to  the  principle  that 
where  he  appears  on  both  sides  of  it,  it  will  be  closely  scru- 
tinized  in  equity,  and  set  aside  unless  made  in  that  entire 
good  faith  which  the  law  demands  of  this  species  of  fiduciary.' 
Even  where  the  majority  of  the  stockholders  are  personally 
interested  in  a  contract  which  they  have  authorized  on  behalf 
of  the  corporation,  this  does  not  render  the  contract  void  per 
ae;  it  is  still  good  at  law,  though  voidable  in  equity  in  case  of 
any  fraud  or  unfairness  at  the  suit  of  the  corporation,  or  of 
stockholders  suing  in  its  behalf.'  And  so,  where  a  mortgage 
deed  of  trust  is  executed  by  a  corporation,  it  is  not  a  valid 
objection  to  it  that  it  is  made  to  a  director  in  the  corporation; 
since  it  is  made  to  secure  bonds  which  are  purchased  by 
others,  and  the  director  is  the  nominal,  and  not  the  bene- 
ficiary, grantee.  Such  a  case,  it  is  said,  does  not  fall  within 
the  principle  sometimes  declared  that  a  deed  executed  by  the 
grantee  as  agent  for  the  grantor  is  void  as  to  all  the  world.' 
There  are  authorities  which  go  to  the  length  of  holding  that 
a  contract  in  which  some  of  the  directors  are  interested  on 
both  sides  is  void  in  such  a  sense  that  it  will  not  be  enforced  in 
a  court  of  justice.^     But,  as  we  shall  hereafter  see,^  the  weight 


^  Oases  which  uphold  the  principle  Oases  asserting  the  principle  that  t 

that  directors  may  contract  with  the  corix>ration  may  contract  with  its  own 

corporation  if  fairly  done,  are,  Smith  stockholders :  Union  &c.  Ins.  Go.  v. 

V,  Skeary,    47   Oonn.   47;   (Terman-  Frear  Stone  Man.  Co.,  97  111.  537; 

American   Seminary    v.    Eiefer,   43  «.  e.  87  Am.  Bep.  129;  HenmighauBen 

Mich.  105 ;  Bassett  v.  Monte  Cristo  v.  Tischer,  60  Md.  683. 
&c.    Co.,    15   Nev.    293;    Barnes   v.  '  Bassett  v.  Monte  Cristo  te  Oo., 

Brown,  80  N.  Y.  527;  reversing  ft.  c.  15  Nev.  293. 
11  Hun  (N.  Y.),  315 ;  Jcsup  v.  Illinois  •  Ibid. 

&c,  R.  Co.,  43  Fed.  Rep.  483;  Pneu-  '  See,   for    instance,    Thomas  fii 

matic  Gas  Co.  v.  Berry,  113  U.  S.322;  Brownville  &c.  R.  Co.,  2  Fed.  Bep. 

Leavenworth  v.  Chicago  Ac.  R.  Co.,  877;  «.  c.  1  McCrary  (U.  S.),  392;  and 

134  U.  S.  688;  Barr  v.  Pittsburgh  note  that  this  decision  was  affirmed 

Plate  Glass  Co.,  51  Fed.  Rep.  33 ;  on  this  point,  though  reversed  in  an- 

Nathan  v.  Whitehill,  67  Hun,  398;  other,  in  109  U.  S.  622.     See  also 

ft.  e.  51  N.  Y.  St.  Rep.  457 ;  22  N.  Y.  Miner  «.  Belle  Isle  Ice  Co.,  93  Mich. 

Supp.  63.    See  also  Duncomb  v.  New  97;  ft.  e.  63  N.  W.  Rep.  218;  Jackson 

York  <&c.  R.  Co.,  22  Hun  (N.  Y.),  133.  v.  McLean,  86  Fed.  Rep.  218. 

•  Pott,  i  4070. 
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of  authority  probably  ia  that  such  eontracts  are  merely  j>f  e- 
iumpiively  invalid^  and  that  the  burden, of  showing  that  they 
are  entirely  fair  is  upon  those  claiming  under  them;  and  that 
tliey  will  be  subjected  by  courts  of  equity  to  the  severest  sera* 
tiny  and  set  aside  unless  all  appearance  of  bad  faith  is  removed 
by  the  evidence/ 

§  406O.  Tiew  that  a  Director  cannot  Contract  witfai  the 
Company.  —  Some  of  the  courts,  however,  take  the  broad  and 
unqualified  view  that  a  director  cannot  be  allowed  to  make 
and  take  contracts  with  a  company  of  which  he  is  a  director.' 
The  reason  is  that  already  stated,  that  the  relation  between 
the  director  and  the  corporation  is  that  of  trustee  and  cestui 
que  trust*  and  the  law  will  not  allow  a  trustee  for  his  own 
private  advantage  to  do  that  which  may  place  him  in  a  posi- 
tion in  which  his  interest  is  antagonistic  to  that  of  the  bene- 
ficiaries in  the  trusi^    In  the  leading  case  on  the  subject  in 


^  Jesnp  V.  niinoia  &c.  B.  Co.,  43 

Fed.  Rep.  483;  Wardell  v.  Railroad 

Ck).,  103  U.  8.  661;  aflftnning  «.  e.  4 

BUI.  (U.  S.)  339;  Twin-Lick  Oil  Co. 

V.  Marbury,  91  U.  S.  687;  Gardner  v* 

Butler,  30  N.  J.  Eq.  702;  McGourkey 

V.Toledo  &c.  R.  Co.,  146  U.  S.  636; 

Welch  V.  Importers'  dee.  Bank,  122 

N.  Y.  177 ;  Skinner  9.  Smith,  134  N.  Y. 

240  (affirming  j.  c  66  Han  (N.  Y.)^ 

437);  Rialey  «.  IndianapoMs  dbc.  B. 

Co.,  62  N.  Y.  240  (reTersing  ••  «.  1 

Hun  (N.  Y.),  202,  and  4  Thomp.  &  O. 

(N.  Y.)  13) ;  Bamei  v.  Brown,  80  N.  T. 

627, 536  (reversing  ••  6. 11  Han  (N«  Y.), 

315) ;  Munson  ••  Syracuse  Ac.  B.  G6^ 

103  N.  Y.  68;  Barr  «.  Kew  York  Ac 

E.  Co.,  125  N.  Y.  263.    Thatimfaith- 

iul  trustees  who  have  appropriated 

sU  the  profits  of  the  enterprise  to 

themaelves  wiU  subject  the  company 

—it  being  a  mere  trading  oorporaHom 

—to  a  vifidm^  up  m  tguUy,  see  Fon^ 

eeray  9.  Cord,  60  N«  J.  £q.  185;  9.  e. 

24  AtL  Rep.  499;  and  oon^^are  poof; 

4  444Sb    That  an  officer  d  m  corpora^ 


tion  cannot,  as  i^ainst  its  creditor, 
haye  a  remedy  on  a  corrupt  contract, 
see  Cole  v.  Millerton  Iron  Co.,  59  Hun 
(N.  Y.),  217 ; «.  c  38  K.  Y.  St.  R^.  84; 
13  K.  Y.  Supp.  85L 

*  Aberdeen  R.  Co.  v.  Blaikie,  1 
Macq.  H.  L.  (Sc.)  461;  9.  c.  1  Pat. 
App.  <Se.)  119;  Gardner  v.  Ogden, 
22  K*  Y.  327;  ••  c.  78  Am.  Dec.  192; 
Haywood  v.  Lincoln  Lumber  Co.,  64 
Wis.  639;  Port «.  Russell,  36  Ind«  60; 
s. «.  10  Am.  Rep.  6 ;  Thomas  9.  Browns- 
ville dec.  R.  Oo.,  2  Fed.  Rep.  877 ;  9.  e. 
1  McOrary  (U.  S.),  392,  ^  so  holding 
was  reversed:  109  U.  8.  523;  Butts  v. 
Wood,  87  N.  Y.  817;  Coleman  v.  Sec- 
ond Ato.  R.  Oom  88  N.  Y.  201. 

*  Butts  «.  Wood,  37  N.  Y.  817. 

*  Aberdeen  R.  Co.  v.  Blaikie,  1 
Macq.  H.  L.  (Se.)  461,  per  Lord 
Cranworth; «.  e.  1  Pat.  App.  (Sc.)  119; 
Michond  «.  GHsoa,  4  How.  (U.  &) 
603;  Cumberland  te.  R.  Co.  e.  Sher- 
man»  30  Barb.  (N.  Y.)  653;  Hoffman 
^eam  Coal  Oo.  «.  Cumberland  doCm 
Co.,  16  Md.  466;  #.  «.  77  Am.  Bee. 
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the  House  of  Lords,  the  rule  was  thus  stated  by  Lord  Gran- 
worth:  ''A  corporate  body  can  only  act  by  agents,  and  it  is, 
of  course,  the  duty  of  those  agents  so  to  act  as  best  to  promote 
the  interests  of  the  corporation  whose  affairs  they  are  con- 
ducting. Such  an  agent  has  duties  to  discharge  of  a  fiduciary 
character  toward  his  principal;  and  it  is  a  rule  of  universal 
application,  that  no  one  having  such  duties  to  discharge  shall 
be  allowed  to  enter  into  engagements  in  which  he  has,  or  can 
have,  any  personal  interest  conflicting,  or  which  possibly  may 
conflict,  with  the  interests  of  those  whom  he  is  bound  to  pro- 
tect. So  strictly  is  this  principle  adhered  to, that  no  question 
is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a 
contract  so  entered  into.  It  obviously  is,  or  may  be,  impossi- 
ble to  demonstrate  how  far,  in  any  particular  case,  the  terms 
of  such  a  contract  have  been  best  for  the  cestui  que  trust  which 
it  was  possible  to  obtain.  It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal,  with 
the  estate  or  interests  of  those  for  whom  he  is  a  trustee,  have 
been  as  good  as  could  have  been  obtained  from  any  other 
person;  they  may  even,  at  the  time,  have  been  better.  But 
still,  so  inflexible  is  the  rule,  that  no  inquiry  on  that  subject 
is  permitted."  ^    In  conformity  with  this  principle,  it  has  been 


311 ;  Andrews  v.  Pratt,  44  Gal.  909 ; 
San  Diego  V.  San  Diego  Ac.  K.  Co.,  44 
Cal.  106;  Wilbur  t;.  Lynde,  49  Oal. 
290;  «.  c.  19  Am.  Rep.  645;  Pickett «. 
School  DiBtrict,  25  Wis.  551,  552 ;  «.  e. 
3  Am.  Bep.  105.  The  principle  may 
be  tersely  stated  to  be  that  one  who 
undertakes  in  a  given  matter  to  act 
for  another,  cannot,  in  the  same  mat- 
ter, act  for  himself.  Dutton  v.  Win- 
ner, 52  N.  Y.  312,  819;  Forbes  v. 
Halsey,  26  N.  Y.  53,  65.  The  leading 
American  case  on  the  subject  is  Gard- 
ner V.  Ogden,  22  N.  Y.  327 ;  «.  e.  78 
Am.  Dec.  192,— where  the  subject  is 
discussed  with  great  learning  by 
Dayies,  J.  The  rule  applies  to  all 
persons  standing  in  relations  of  trust 
which    involve    duties   inconsistent 
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with  such  persons  dealing  with  the 
trust  property  as  their  own.  Ten 
Eyck  V.  Craig,  62  N.  Y.  406,  420; 
Wager  V.  Reid,  8  Thomp.  A  G.  (N.  T.) 
335.  See  Bockford  &c.  B.  Go.  v. 
Boody,  56  N.  Y.  456,  461 ;  Lingke  t . 
Wilkinson,  57  N.  Y.  445,  455. 

*  Aberdeen  Ac.  B.  Co.  v.  Blaikie, 
1  Macq.  H.  L.  (Sc.)  461 ;  ».  c.  1  Pat. 
App.  (Sc.)  119.  This  decision  did  not 
turn  upon  the  construction  of  any  act 
of  Parliament,  but  was  based  npoa 
the  general  principles  applied  by 
courts  of  equity  to  the  relations  of 
trustee  and  cestui  que  tnuL  See  also 
Flanagan  v.  Great  Western  B.  Go., 
L.  B.  7  Eq.  116.  Similar  observa- 
tions will  be  found  in  Comberland 
Coal  Co.  V.  Sherman,  SO  Barb.  (N.  Y.) 


OBLiQATioKS  AS  FIDUCIARIES.     [3  Tbomp.  Corp.  §  4061. 

lield  that  a  note  made  by  a  corporation  to  its  trustees  is  against 
public  policy  and  void.^  Nor  can  the  directors  and  officers  of 
ft  corporation  make  a  mortgage  to  themselves.' 

8  4061«  Second  Tiew»  that  Sach  Contracts  are  not  Voidp 
but  Voidable.  —  Another  and  perhaps  a  more  practicable  view, 
and  the  one  which  generally  prevails  in  the  American  courts, 
is  that  a  contract  between  a  corporation  and  its  officers  is  not 
void  per  ae,  but  is  merely  voidable  at  the  option  of  the  corpo- 
ration or  its  representative,  provided  the  option  is  exercised 
within  a  reasonable  time  under  all  the  circumstances  of  the 
case.*  But  perhaps  there  is  no  essential  difference  between 
this  view  and  the  former;  for  under  this  view  it  is  considered 
that  no  consideration  of  its  apparent  or  intrinsic  fairness  will 
induce  a  court,  either  of  law  or  equity,  to  enforce  it  against 
the  resisting  cestui  que  trust     Such  a  contract  is,  however, 


553,  opmion  by  Davies,  J.;  quoted 
with  approbation  in  Pickett  v.  School 
District,  25  Wis.  551 ;  «.  c.  8  Am.  Bep. 
105,  109.  See  also  Whichcote  v» 
Lawrence,  3  Yes.  740,  which  was  a 
case  of  several  trustees,  where  Lord 
Longhborou£h  said :  **  There  was 
more  opportunity  for  that  spedes  of 
management  which  does  not  betray 
itself  much  in  the  conduct  and  lan- 
guage of  the  party,  when  several 
trustees  are  acting  together.  I  am 
sorry  to  say  there  is  greater  negli- 
gence where  there  is  a  number  of 
trustees." 

^  Wilbur  V.  Lynde,  49  Cal.  290 ; «.  e. 
19  Am.  Bep.  645.  See  Daniel  Neg. 
Inst.,  4  282. 

'  Elaywood  v,  Lincoln  Lumber  Ck>., 
64  Wis.  689.  The  court  cited  in  sup- 
port of  the  general  doctrine,  Re  Tay- 
lor Orphan  Asylum,  86  Wis.  584,  552 ; 
Gorbett  v.  Woodward,  5  Sawyer 
(U.S.)i  408;  Eoehler  v.  Black  River 
Falls  Iron  Oo.,  2  Black  (U.  8.),  715; 


European  &c.  R.  Co.  v.  Poor,  59  Me. 
277 ;  Butts  v.  Wood,  88  Barb.  (N.  Y.) 
188;  Scott  V.  Depeyster,  1  Edw.  Ch. 
(N.  Y.)  518;  Verplanck  v.  Mercantile 
Ins.  Co.,  1  Edw.  Oh.  (N.  Y.)  84; 
Railway  Oo.  v,  Magnay,  25  Beav.  586 ; 
Cook  V.  Berlin  &c.  Co.,  48  Wis.  483; 
Pickett  v.  School  District,  25  Wis. 
551 ;  «.  e.  8  Am.  Rep.  105 ;  York  &c, 
R*  Oo.  V,  Hudson,  19  Eng.  L.  <Se  Eq. 
861,  865. 

•  Thomas  v.  Brownville  Ac.  R.  Co., 
109  U.  S.  522 ;  reversing  2  Fed.  Rep. 
877;  Meeker  v.  Winthrop  Iron  Co., 
17  Fed.  Rep.  48 ;  Munson  v.  Syracuse 
&c.  R.  Co.,  103  N.  Y.  58 ;  «.  c.  8  N.  E. 
Rep.  855 ;  Budd  v.  Walla  Walla  Print- 
ing &c.  Co. ,  2  Wash.  847 ;  Jesup  v.  Illi- 
nois &c.  R.  Co.,  43  Fed.  Rep.  483; 
Stewart  v.  Lehigh  Valley  R.  Co.,  88 
N.  J.  L.  505;  Twin-Lick  OU  Oo.v. 
Marbury,  91  U.  S.  587;  Pneumatic 
Gas  Oo.  V.  Berry,  118  U.  S. 822;  Leav- 
enworth County  Oommrs.  v.  Chicago 
Ac  B.  Co.,  134  U.  8.  688,  704. 
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valid  and  enforceable  as  to  others.^    Bot  it  may  be  repudiated 
by  the  company,  at  the  instance  of  a  atoekholder} 

§  4062.  Third  View  that  their  Validity  Depends  upon 
their  Nature  and  Terms.  —  A  third  view  is  that  the  validity 
of  such  a  contract  depends  very  much  upon  its  nature  and 
termSy  and  the  circumstances  under  wliich  it  is  made/  and 
that  it  will  be  enforced  when  shown  to  have  been  made  for 
the  benefit  of  the  corporation,  and  when  it  is  just,  though  it 
will  be  more  closely  scrutinized  than  ordinary  contracts/ 

§  4063.  Such  Contracts  Closely  Scrutinized. — Those  courts 
which  concede  that  a  valid  contract  may  be  made  between  a 
director  and  his  corporation  nevertheless  unite  on  the  princi- 
ple, founded  on  grounds  too  obvious  to  require  statement,  that 
such  contracts  will  always  be  regarded  with  great  jealonsj 
and  suspicion,  and  will  be  subject  to  the  closest  scrutiny.* 
Such  transactions,  it  has  been  said,  are  viewed  with  greater 
odium  than  a  dealing  between  an  ordinary  trustee  and  his 
beneficiary.*  In  view  of  this  rule,  where  the  directors  of  a 
railroad  company  pledged  to  each  other  nearly  a  million  dol- 
lars in  the  bonds  of  the  company,  to  secure  an  indebtedness 


>  8t8wart«*  Lehigh  VaUey  B.  Ga, 
88  N.  J.  L.  606. 

*  Gardner  «.  Batler,  80  N.  J.  Eq. 
702. 

*  Hubbard  ••  New  York  Aa  Invest- 
ment  Co.,  14  Fed*  Sep.  676;  Thomas 
«.  Bweet,  87  Emn.  183;  t.  o.  14  Pac 
Bep*  646;  Appeal  of  Hammond,  123 
Pa.  St.  603;  9.  c  16  AtL  Bep.  419; 
Central  B.  dea  Co.  «.  Claghom,  1 
Speer's  Eq.  (S.  0.)  646;  Gordon  «. 
Preston,  1  Watts  (Pa.),  886;  t.  e.  26 
Am.  Dec  76;  Sogers  v.  Danbf  Uni- 
versalist  80c,  19  Vt.  187. 

*  Combination  Trust  Co.  v.  Weed, 
2  Fed.  Bep.  24 ;  Hallam  9.  Indianola 
Hotel  Co.,  66  Iowa,  178;  t.  e.  9  N.  W. 
Bep.  111.  8ee  also  Garrett  «.  Bar- 
lington  Plow  Co.»  70  Iowa.  697;  ••  e. 
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69  Am«  Bepb  461;  29  N.  W.  Bep.lML 
Under  this  role  it  has  been  held  thM 
a  deed  by  a  mannfactnring  oorpon* 
tion,  to  secure  the  indiTidual  indsMr 
edness  ol  its  president,  ianoiuUmfkm 
where  the  corporation  was  itself  in* 
debted  to  him  in  like  amoonC  Bank 
V.  Flour  Co.,  41  Ohio  St.  662.  Other 
cases  in  which  such  transactioiis  have 
been  npheld :  Stewart  v.  St.  Lonia  Ac. 
B.  Co.,  41  Fed.  Bep.  786;  Hanoockf. 
Holbrook,  40La.  An.  63;  «.  c  19  Am* 
A  Eng.  Corp.  Gas. 220;  8  South. Bap. 
361. 

•  Oonyngham's  Appeal,  67  P*.  St 
474;  Trust  Co.  v.  Weed,  14  Phflp. 
(Pa.)  422. 

•  Chouteau  9.  Allen,  70  Ho.  980r 

888,  per  Sherwood,  O.  J. 
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of  less  tlian  four  per  cent  of  their  nominal  value,  the  court 
had  no  diflSculty  in  holding  the  transaction  to  be  an  actual 
fraud  upon  the  corporation  and  its  stockholders.^ 

g  40B4.  Talid  when  Made  with  Unanimous  Consent. — On 

a  principle  which  runs  through  this  whole  chapter,  such  con- 
tracts are  valid  when  made  by  unanimous  consent,  that  is, 
where  all  the  members  of  the  corporation  consent  to  it;*  and  a 
subsequent  ratification  will  be  equivalent  to  a  prior  or  contem- 
poraneous consent.'    The  doctrine  under  this  head  was  thus 
stated  by  FoUett,  0.  J.,  in  giving  the  opinion  of  the  Court  of 
Appeals  of  New  York:  "  It  is  a  general  rule  that  a  director, 
trustee,  or  an  executive  officer  of  a  corporation  is  without 
power  to  bind  it  or  its  shareholders  by  a  contract  authorized 
by  or  entered  into  with  himself  and  for  his  individual  benefit. 
But  if  the  contract  so  entered  into  is  in  all  respects  just  as 
between  the  parties,  and  all  of  the  shareholders  and  directors 
or  trustees  are  competent  to  assent,  and  with  full  knowledge  of 
the  terms  of  the  contract,  do  assent  and  direct  that  it  be  made, 
it  is  binding  on  the  corporation, and  cannot  be  avoided  by  its 
shareholders  or  by  persons  who  subsequently  become  its  cred- 
itors.'**   It  was  an  obviously  correct  application  of  this  prin- 
ciple  to  hold  that  where  there  was  no  deception  or  fraud 
practiced,  a  sale,  by  a  director,  of  property  to  a  corporation, 
which  is  formally  approved  by  the  board  of  directors,  and 
ratified  by  all  the  stockholders,  will  not  be  held  invalid  bccanse 
the  sale  was  made  for  a  sum  greatly  in  excess  oj  tlic  cost  of  tho 
property  to  the  director.  • 


^  Ohoiiteau9.AUen,70Mo.290,838. 

'  Batelle  v.  Northwestern  Cement 
Ac.  Co.,  87  Minn.  89;  33  N.  W.  Rep. 
327.  See,  for  illuBtration,  Welch  v. 
Importers'  <&c.  Bank,  122  N.  Y.  177. 

•  Post,  ^  6286. 

*  Welch  9.  Importers'  &c  Nat. 
Bank,  122  N.  Y.  177,  189;  9.  c.  33 
N.  Y.  St.  Rep4  452;  8  Rail.  &  Corp. 
L.  J.  475;  25  N.  £.  Rep.  269. 


*  Stewart  v.  St.  Lonis  &c.  R.  Co., 
41  Fed.  Rep.  736.  Another  illustra- 
tion of  the  principle,  where  the  prop- 
erty of  a  failing  corporation  was  sold 
to  some  of  its  trastees,  will  bo  found 
in  Skinner  «•  Smith,  134  N.  Y.  240; 
••  c.  31  N.  E.  Rep.  911 ;  affirming  a.  e. 
10  N.  Y.  St.  Rep.  81,  and  56  Hun 
(N.  Y.),  437, 
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S  4065.  Voidable  when  a  Majority  of  the  Directors  Con- 
stitute the  Other  Contracting^  Party.  —  Where  the  directors 
who  assume  to  make  a  contract  between  the  corporation  and 
themselves  as  individuals,  constitute  a  majority  of  the  board, 
the  contract  will  not  be  binding  upon  the  corporation.^ 

§  4066.  Director  cannot  be  a  Secret  Partner  in  Con- 
tracts   between    the    Corporation    and    Third    Persons. — 

Moreover,  a  director  cannot  make  on  behalf  of  the  corpo- 
ration a  contract  with  a  third  party,  and,  through  a  secret 
understanding  between  himself  and  such  third  party,  be  a 
partner  in  the  contract  with  such  third  party,  or  otherwise 
derive  a  profit  from  it.    "As  the  agent  to  sell  cannot  purchase 
what  he  is  to  sell,  nor  the  agent  to  purchase  buy  of  himself, 
so  the  agent  to  contract  cannot,  as  agent,  contract  with  him- 
self as  principal.     The  interests  of  the  parties  to  a  contract, 
whether  of  purchase,  a  sale,  or  for  work  or  labor,  are  adverse 
and   inconsistent  with  each  other.      It  is  the   duty  of  the 
directors  of  a  corporation  to  act  for  the  best  interest  of  such 
corporation.     If  a  director  be  a  party  to  a  contract  entered 
into  with  himself,  his  duty  as  an  officer  is  in  conflict  with  bis 
interests  as  an  individual.     This  is  equally  so,  whether  he 
enters  into  the   contract  in  its  inception,  or  subsequently 
acquires  an  interest  in  it.     If  he  enters  originally  into  the 
contract  as  director,  with  himself  as  a  party,  it  is  not  diflScult 
to  perceive  who  would  have  an  advantage  in  the  bargain.    If 
he  subsequently  becomes  a  partner,  he  places  himself  in  a 
position  in  which,  when  any  questions  arise  as  to  its  per- 
forraance,  his  interest  as  a  party  to  the  contract  conflicts  with 
his  duty  as  an  officer.     The  general  rule  is,  that  directors 
cannot  legitimately  acquire  an  interest  adverse  to  the  corpo- 
ration, and  that  if  they  purchase  any  claim  against  the  com- 
pany it  is  in  trust  for  the  company."*    A  director  can  neither 

*  Coleman  v.  Second  Ave.  R.  Co.,  Fed.  Rep.  877 ; «.  c.  1  McCrary  (IT.  8.)» 

88  N.  Y.  201.  392;  Weston's  case,  10  Ch.  Div.  579; 

«  European  &c.  R.  Co.  v.  Poor,  59  Wardell  v.  Union  Pac.  R.  Co.,  4M. 

Me.  277,  opinion  by  Appleton,  J.;  (U.  S.)  380. 
Thomas  v,  Brownsville  &c,  R.  Co.,  2 
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make  a  contract  on  behalf  of  the  company  in  which  he 
reserves  a  private  interest,  nor  can  he  subsequently  become 
interested  in  its  execution  with  a  view  to  participate  in  the 
profits  of  the  contract.  Either  act  will  render  the  contract 
void,  at  the  election  of  the  cestui  qvs  triiat}  Statutes  have 
been  enacted  in  several  of  the  States  prohibiting  corporate 
officers  from  being  interested  in  corporate  contracts.' 

I 

§  4O07.  Director  may  Recover  at  Iiaw  on  a  Contract  with 
the  Corporation. — A  conception  which  illustrates  the  incon- 
gruity of  a  system  of  judicial  administration,  in  which  a  con- 
tract may  be  either  good  or  bad  according  to  the  form  of  action 
or  kind  of  remedy,  is  involved  in  the  proposition  that  such  a 
contract  is  good  at  law,  the  director  and  the  corporation  being 
different  persons  in  theory  and  fiction  of  law,  and  not  a  part- 
ner and  his  firm.     Under  this  theory,  if  the  director  enters 
into  a  contract  with  the  corporation,  whereby  he  is  to  do  some- 
thing for  the  corporation  for  a  reward,  and  executes  the  contract, 
he  is  entitled  to  sue  the  corporation  on  the  contract  and  recover 
the  agreed  price.*    But,  as  fraud  is  a  defense  equally  in  law 
and  in  equity,  it  is  supposed  that,  even  here,  the  company,  if 
the  contract  is  fraudulent,  may  defend  successfully  on  that 
ground,  at  least  to  the  extent  of  abating  the  recovery  to  what 
is  fair.     Nor  is  any  reason  perceived  why  a  director  should 
not  be  allowed  to  recover  on  an  implied  assumpsit  and  to 


*  Oilman  Ac.  B.  Co.  v.  Kelly,  77 
HI.  426.  Other  applications  of  this 
principle  will  be  found  in  Great  Lux- 
emburg R.  Co.  V.  Magnay,  25  Beav. 
586;  York  &c.  B.  Co.  v.  Hudson,  16 
Beav.  199 ;  «.  c.  19  Eng.  L.  &  Eq.  361 ; 
Flint  &c.  B.  Co.  v»  Dewey,  14  Mich. 
477 ;  Port  v.  Bussell,  86  Ind.  60 ;  «.  e. 
10  Am.  Bep.  6. 

»  Bright.  Purd.  Dig.  Pa.  1878,  p. 
834,  ^  95;  Laws  Wyo.  1889,  p.  256, 
§  58;  Bev.  Stats.  N.  Y.  (Banks  <Se 
Bros.,  6th  ed.,  1876),  vol.  II,  p.  400, 
^9.  8o  in  England:  8  &  9  Vict.,  ch. 
16;  construed  in  Paul  and  Beresford's 


case,  83  Beav.  204.  It  has  been  held 
that  neither  the  directors  nor  the 
stockholders  of  a  corporation  can 
waive  the  provisions  of  a  statute  for^ 
bidding  the  directors  from  partici- 
pating in  the  benefits  of  a  contract 
for  building  a  railroad.  Barton  v. 
Port  Jackson  &c.  B.  Co.,  17  Barb. 
(N.  Y.)  397.  See  also  Bartlett  «. 
Athenaeum  Life  Soc.,  37  Eng.  L.  & 
Eq.  187.  But  this  is  doubtful.  Mani- 
festly, they  can  waive  the  provisions 
of  any  statute  intended  for  their  bene- 
fit exclusively.  See  posty  i  6032. 
»  Ward  «.  Polk,  70  Ind.  809. 
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the  extent  of  any  value  which  he  may  fairly  have  rendend 
the  company  outside  of  his  duties  as  director.  Thus,  it  has 
been  held  that  where  a  corporation  uses  its  director's  patented 
invention,  he  is  not  precluded  from  claiming  compensation 
by  the  fact  that  he  is  a  director.^ 

§  4069.  General  Doctrine  Utat  Directors  may  Lend  to 
the  Corporation  and  Take  Security.  —  The  strict  rule  that 
directors  cannot  enter  into  contracts  with  the  corporation 
does  not  seem  to  be  practicable.  It  would  operate  to  disable 
those  who  have  already  embarked  their  funds  in  a  corporate 
enterprise  and  given  to  it  their  personal  attention,  from 
assisting  it  in  time  of  difficulty,  except  at  the  risk  of  doing 
so  without  security.  A  corporation  might  be  in  a  sorry 
plight  indeed,  if  one  who  had  already  embarked  his  funds 
in  it,  and  who,  from  the  fact  of  his  being  one  of  its  man* 
agers,  is  best  acquainted  with  its  needs  and  difficulties, 
should  not  be  able  to  make  a  present  advance  of  money  to  it 
to  help  it  out  of  those  difficulties.  That  it  is  necessary  for 
the  law  to  throw  around  such  transactions  the  strongest  safe- 
guards in  order  to  prevent  fraud,  need  not  be  argued.  Nor 
should  it  be  forgotten  that  the  right  of  directors  of  an  insol' 
veni  corporation  to  take  security  for  past  advances^  thereby 
preferring  themeelves  over  other  creditors,  stands  on  qoite  a 
diflFerent  footing.*  We  therefore  find  the  prevailing  doctrine 
to  be  that  the  director  of  a  corporation  may  advance  money 
to  it,  may  become  its  creditor,  may  take  from  it  a  mortgage 
or  other  security,  and  may  enforce  the  same  like  any  otlier 
creditor,  —  but  always  subject  to  severe  scrutiny,  and  under 
the  obligation  of  acting  in   the  utmost  good  faith.'    So, 


1  Deane  v,  Hod^,  85  Minn.  140; 
9.  c  69  Am.  Bep.  321. 

•  Post,  ch.  14%. 

*  HaUam  v.  Indianola  Hotel  Co., 
Se  Iowa,  17S;  Beach  v.  MiUer,  130  lU. 
162;  t.  c.  17  Am.  St.  Bep.  291 ;  Mul- 
lanphy  Savings  Bank  ti.  Schott,  136 
m.  055;  t.  e.  25  Am.  St.  Bep.  401; 
Qorder  v,  Plattsmouth  Canning  Co.* 
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86  Neb.  548;  «.  e.  54  N.  W.  Bep.  830; 
Jolinson  V.  Oottingham  Iron  Ac.  Co., 
8  Mo.  A  pp.  575;   Borland  «.  Hateiif 

87  Fed.  Bep.  394;  McMurtry  f. 
Montgomery  Alasonic  Temple  Oop, 
86  Ky.  206;  a.  c.  6  8.  W.  Bep.  6»; 
Doncomb  v.  New  York  Ac.  B.  Got 

88  N.  Y.  1;  Baker  r.  Harpafccr,  4i 
Kan.  5U;  «.  e.  22  Pao.  B«pw  ^*- 
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where  advances  are  made  bj  a  director  on  an  agreement  that 
they  shall  be  secured,  the  other  directors  may  carry  oat  the 
agreement  by  causing  the  proper  instrament  to  be  execated;^ 
and  a  court  of  equity  Will  give  effect  to  such  an  agreement 
under   proper  conditions.*       So,  it  has  been  held  that  in 
order  to  enable  a  mannfactnring  corporation  to  pay  its  debts, 
and   thus  continue  its  business,  its  directors  may  guarantee 
payment  of  its  note  made  to  its  own  order,  and  take  as 
security,  for  their  liability,  its  mortgage  of  all  its  property.' 
But  in  euch  a  case  it  has  been  well  observed  that  the  obliga- 
tion  of   the  director,  who  lends  the  money  and  takes  the 
security,  to  candor  and  fair  dealing,  is  increased  in  the  pre- 
cise degree  that  his  representative  character  has  given  him 
power  and  cohtrol,  derived  from  the  confidence  reposed  in 
him.^     And  all  such  arrangements  are  jealously  scrutinized 
in  equity  and  summarily  set  aside  where  fraud  supervenes.* 
Nor  will  such  an  agreement  be  enforced  beyond  what  is 
right.  As  to  an  excessive  interest  stipulated  for,  and  as  to  an 
amount  included  therein  beyond  what  was  actually  parted 
with,  it  will  not  be  enforced.*    And  where  a  director  ad- 
vanced money  to  redeem  bonds   of  the  company  from  a 
pledgee,  charged   the  money  to  the  company,  received  its 
notes  therefor,  and  then  attempted  to  levy  upon  and  sell  the 
bonds,  and  himself  become  the  purchaser  thereof  at  a  nom- 


Stratton  v.  Allen,  16  N.  J.  Eq.  229; 
Hayward  v.  Pilgrim  Sec,  21  Pick. 
(Mass.)  270;  Geer  v.  School  District, 
6  Vt.  76;  Merrick  r.  Peru  Coal  Co., 
61  m.  472;  Sawjer  v.  Methodist 
Episcopal  Soc.,  IS  Vt.  405;  Wardv. 
Salem  St.  E.  Co.,  lOS  Mass.  332; 
Bank  Comm'rs  r.  St.  Lawrence 
Bank,  S  Barb.  (N.  Y.)  436;  i.  c.  7 
N.  Y.  613;  Farmers'  Ac.  Bank  v. 
Downey,  63  Gal.  466;  i.  c.  31  Am. 
Rep.  62;  Eider  v.  Union  India  Rub- 
ber Co.,  6  Boew.  (N.  Y.)  85;  Bluck 
«.  Mallalue,  27  Beay.  898.  There  is 
a  valuable  note  on  this  subject  in  19 
Am.  &  Eng.  Corp.  Gas.  121;  and 
another  in  17  Am.  St.  Bep.  291. 


*  Baker  v.  Harpster,  42  Kan.  511 ; 
22  Pac.  Bep.  415. 

*  Wasatch  Mining  Co.  r.  Jennings, 
5  Utah,  243;  f.  e.  15  Pac.  Rep.  65. 

*  Hopson  V.  ^tna  Axle  &  Spring 
Co.,  60  Conn.  697.  That  directors  may 
become  guararUon  ior  the  corporap 
tion,  see  Taylor  County  Court  r.  Bal- 
timore Ac.  R.  Co.,  35  Fed.  Rep.  161. 

*  Addison  «.  Lewis,  75  Ya.  701. 

*  Grayes  v.  Mono  Lake  Hydraulic 
Min.  Co.,  81  Cal.  303;  «.  c.  22  Pac. 
Rep.  665;  Richardson  v.  Green,  133 
U.  S.  30;  Duncomb  •.  New  York  &c 
R.  Co.,  22  Hun  (N.  Y.),  133. 

*  Sutter  Street  R.  Co.  v.  Bamn,  66 
Cal.  44. 
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inal  sum,  and  thus  gain  an  unconscionable  advantage  oyer 
other  bondholders,  no  allowance  was  made  to  him  by  way 
of  equitable  salvage,  for  the  money  thus  advanced  by  him.' 
A  director,  who  is  a  prior  mortgagee  of  a  corporation,  who 
votes  for  the  issue  of  bonds  to  pay  the  corporate  debts  and 
to  secure  the  same    by  mortgage  on  the  same    property, 
and  who  is  willing  to  accept  payment  of  his  debt  before  its 
maturity,  does  not  thereby  waive  his  priority  of  lien ;  nor  will 
the  fact  that  he  accepts  such  bonds  to  sell,  and,  failing  to 
negotiate  a  sale  of  them,  returns  them  to  the  corporation, 
constitute  a  satisfaction  or  release  of  his  prior  mortgage  lien, 
in  the  absence  of  an  agreement  by  him  to  accept  such  bonds 
in  payment  of  his  debts.' 

§  4069.  Are  Entitled  to  Indemnity  against  Bona  Fide 
Expenses  and  Advances.  —  The  principle  has  been  declared 
that,altliough  the  directors  of  a  company  undoubtedly  stand 
in  the  position  of  agents,  in  the  sense  that  they  cannot  bind 
their  company  beyond  the  limits  of  their  authority,  yet  they 
also  stand  in  the  position  of  truateeSf  in  the  sense  which  gives 
them  the  right  to  be  indemnified  against  expenses  bona  fide 
incurred  by  them  in  the  due  execution  of  their  trust.  On 
this  principle,  directors  who  had  no  power  to  borrow  money 
on  behalf  of  the  company  were  held  entitled  to  be  allowed  the 
amounts  repaid  by  them  to  the  company's  bankers,  for  advances 
made  by  the  latter  to  prevent  the  seizure  of  mines  for  arrears 
of  wages  due  laborers.'  In  another  case  the  directors  of  a 
railway  company,  whose  borrowing  powers  had  been  fully 
exercised,  procured  advances  from  a  bank  on  their  own  per- 
sonal security.  The  moneys  so  advanced  were  within  the 
limit  of  the  capital  of  the  company,.and  were  applied  in  the  pay- 
ment of  contractors,  or  otherwise  in  completion  of  the  under- 
taking. The  directors  subsequently  paid  off  the  amount 
due  to  the  bank.     The  stockholders,  at  a  general  meeting, 

^  Bichardflon  v.  Green,  133  U.  8.  'Be  German  Mining  Co.,  4  De 

30.  Gex,  M.  &  G.  19;  «.  c  27  Eng.  L.  & 

'  Mullanphy  Sav.  Bank  r.  Schott,  £q.  158.    Ck)mpare  Hutchinson  p.  Sid- 

13o  m.  656 ;  i.  e.  25  Am.  St.  Bep.  401.  ney,  28  Eng.  L.  A  Eq.  472. 
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sanctioned  these  proceedings.    These  directors  were  held  to 
be  entitled  to  be  repaid  the  amount  so  paid  by  them  with 
interest  out  of  the  profits  of  the  company,  in  priority  to  divi* 
dends  to  the  holders  of  preferred  stock}    It  is  scarcely  necessary 
to  add  that  where  the  corporation  possesses  borrowing  powers, 
as  American  corporations  generally  do,  and  in  good  faith  bor- 
rows money  from  its  directors,  in  the  ordinary  course  of  its 
business,  to  be  used  in  developing  its  properties,  and  this 
money  is  repaid  by  the  corporation  to  the  directors,  —  the 
money  so  repaid  cannot  be  recovered  from  the  directors  by  a 
creditor  of  the  corporation,  whose  debt  was  not  due  and  pay- 
able at  the  time;^  though  a  repayment  to  directors  of  their 
advances,  under  such  circumstances  as  to  make  such  repay- 
ment a/raudulen^pr^/srenc^,  would  stand  on  a  different  footing.* 
So,  it  has  been  held  that  the  estate  of  one,  who,  as  president 
of  a  bank,  has  taken  the  title  of  land  to  himself,  in  trust  for 
the  bank,  in  an  attempt  to  save  a  debt  due  to  it,  and  has 
mortgaged  the  land  for  its  benefit,  is  entitled  to  be  protected 
against  a  deficiency  occurring  on  the  foreclosure  of  the  mort- 
gage, as  such  acts  are  within  the  authority  of  the  president  in 
the  fiscal  affairs  of  the  bank.^ 

§  4070.  May  Pnrcliase  from  the  Corporation.  —  The  prin- 
oiple  which  upholds  contracts,  when  fairly  made,  between  a 
corporation  and  its  directors  or  officers,  allows  them,  under 
like  conditions,  to  purchase  property  from  the  corporation.* 
Such  purchases  are  not  void  at  law,  but  are  only  voidable  in 
equity;*  and  when  the  purchasing  director  is  guilty  of  no 
fraud  or  concealment,  and  pays  the  value  of  the  property,  and 
it  is  the  intention  of  the  directors  to  sell  to  him,  equity  will 
uphold  the  sale.'    Judicial  theories  seem  to  shift  a  little  as  to 

*  Ulster  R.  Co.  v.  BanbridgeE.  Co.,  •  Beach  v.  Miller,  23  111.  App.  151 ; 
Ir.  Rep.  2  Eq.  190.  Hartridge  v.  Rockwell,  R.  M.  Charlt. 

>  Holt  V.  Bennett,  146  Mass.  437.        (Ga.)  280. 

*  PoH,  ch.  147.  *  Little  Rock  dbc  R.  Co.  v.  Page, 

*  Brown  i;.  Mechanics*  A  T.  Nat     36  Ark.  904. 

Bank, 63 Hun (N.Y.), 610 mem.;  i.e.  ^  Buell  v.  Buckingham,  16  Iowa, 

36  N.  Y.  St.  Rep.  666;  12  N.  Y.  8upp.     284 ;  t.  e.  86  Am.  Dec.  516. 

861. 

2971 


S  Thonip.  Corp.  §  4070.]    directors. 

the  conditions  under  which  the  corporation  or  the  sharehold- 
ers are  entitled  to  avoid  such  a  purchase.  According  to  one 
yiew  it  is  voidable  by  the  cestui  que  iruet  at  its  mere  option,  at 
least  in  the  case  of  a  purchase  by  directors.^  Clearly  it  is  a 
sound  view  that  whenever  the  validity  of  such  a  transaction 
is  drawn  in  question  in  a  court  of  equity,  in  a  direct  proceed- 
ing,  the  presumption  of  law  is  against  it;  and  the  burden  is 
upon  the  purchasing  directors  to  defend  it^  and  they  mast 
show  its  fairness  affirmatively}  And,  while  it  has  been  rea^ 
soned  that,  as  to  agents  who  are  not  directors,  the  rule  is  not 
always  so  strictly  applied  as  to  make  a  purchase  voidable  at 
the  mere  instance  of  the  company,  yet  whenever  the  nature 
of  the  agency  is  such  as  to  give  the  agent  any  advantage  in 
buying  the  property,  —  as,  for  instance,  the  wperiniendent  of 
a  manufacturing  company,-^ any  one  relying  on  the  agent's 
purchase  must  make  affirmative  proof  that  the  agent  acted  with 
the  most  perfect  good  faith.*  But  where  the  company  issaes 
debentures  and  puts  them  on  the  market  and  sells  them  at  a 
discount  because  they  will  not  bring  par,  it  has  been  bold 
that  a  director  commits  no  violation  of  duty  by  purcbasiDg 
some  of  them  at  market  rates.  A  director  commits  no  mis- 
feasance or  breach  of  trust  by  advancing  money  to  the  com- 
pany, on  the  best  terms  that  the  company  can  get  from  other 
people.*  Where  a  railroad  company  had  contracted  for  the 
purchase  of  certain  ties,  and  they  were  deposited  at  the  place 
agreed  upon  and  an  installment  paid  thereon,  but  under  such 
circumstances  that  the  title  did  not  pass  to  the  company,  and, 
the  company  becoming  insolvent,  one  of  the  directors  pur- 
chased them  of  the  contractor,  —  it  was  held  that  they  could 
not  be  taken  in  execution  against  the  company;  since,  although 
the  director   may   have    been   accountable  in  equity  to  the 

^  Cook  V.  Berlin  Woolen  MiU  Co.,  being  no  board  of  director8,^bM 

43  Wis.  433.  been  held  vfridable,  though  the  poi- 

■  Aflhurst's  Appeal,  SO  Pa.  St.  290.  chaser  paid  a  fair  price:  Beilly  f. 

A  eale  to  a  stockholder  of  the  corporate  Oglebay,  2&  W.  Va.  SO. 
property,  ordered  sold  at  a  general  *  Cook  «.  Berlin  Woolen  Mill  Co., 

meeting  of  the  stockholders,  not  aU  43  Wis.  433. 
the  stockholders  being  present,  there  *  CampbeU's  case,  4  Ch.  Bir.  470ii 
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company  for  the  ties  by  reason  of  his  fiduciary  relation  to  it, 
yet     the    legai  title   was  in   him,  and  not  in  the  company.^ 
Another  court  has  reasoned  that  in  order  to  vindicate  a  sale 
of  corporate  property  to  pay  corporate  debts,  made  by  the 
board  of  directors  to  one  of  the  members  of  the  board,  it 
must  be  shown  that  the  sale  was  necessary,  that  the  property 
was  bought  in  open  market  at  a  fair  price,  in  good  faith,  and 
without  any  undue  advantage  over  the  corporation.^    So,  it 
has  been  held  that  an  assignment  to  a  director  of  a  corpora- 
tion of  an  option  held  by  it  for  the  purchase  of  property  of 
which  it  has  a  lease,  and  his  purchase,  by  means  of  it,  of  the 
fee,  are  valid  as  against  the  corporation;  the  transfer  being 
made  but  a  few  days  before  the  expiration  of  the  option,  and 
tiie  corporation  having  neither  the  money  nor  the  credit  neces- 
sary for  making  the  purchase.* 

§  4071.  Wbetber    Allowed    to    Pnrcliase    tbe   Corporate 
Property  at  Jadlcial  or  Other  Public  Sale.  —  The  principle 
which  allows  directors  to  deal  with  their  corporation  and 
which   makes   contracts  between  them  and  it  good  in  law, 
though  subject  to  be  avoided  in  equity  upon  any  appearance  of 
unfairness,^  has  an  analogy  in  the  principle  that  directors 
are  not  disabled,  by  the  fiduciary  relation  which  they  occupy 
toward  the  company,  from  purchasing  its  property  at  judicial 
or  other  public  sales.     Such  purchases  are  not  wholly  void, 
but  they  operate  to  pass  the  legal  title  to  the  purchasing 
director,  so  that  he  will  hold  it  as  against  a  purchaser  at 
execution  sale  under  a  subsequent  judgment  against  the  cor- 
poration,  in  a  proceeding  at  law,  such  as  a  writ  of  entry  to 
obtain  possession.*    But,  except  where  he  is  himself  rightfully 
its  creditor,  a  director  is  so  far  agent  or  trustee  of  his  corpora- 
tion as  to  be  within  the  operation  of  the  rules  of  law  which 

*  Cornell  v.  Clark,  104  N.  Y,  461 ;  •  Hannerty  v.  Standard   Theater 
f.  c.  10  N.  E.  Rep.  SSS.                             Co.,  109 Mo.  297 ;  i.  e.  19  8. W.  Bep.  82. 

•  Creacent  City  Brew.  Co.  «.  Flan-  *  Antey  ^  4063. 

ner,  44  La.  An.  22;  t.  e.  10  Soath.  *  Baltmarsh    i;.     Spaulding,    147 

Rep.  884.  Maes.  224;  i.  e.  17  N.  £.  Bep.  816. 
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prevent  an  agent  from  purchasing  at  his  own  sale}  The 
extent  of  the  rule  is,  that  a  director  purchases  subject  to  the 
right  of  the  corporation  to  disaffirm  and  demand  a  resale,  and 
thatyin  order  to  have  the  sale  disaffirmed, the  corporation  need 
not  show  actual  fraud  or  prejudice.'  On  the  one  hand,  such 
a  transaction  is  presumptively  not  bona  fide;  on  the  other,  it 
is  voidable  only  at  the  election  and  instance  of  a  party  in 
interest.*  Whenever  such  a  purchase  is  drawn  in  question  in 
a  direct  proceeding  in  equity,  the  presumption  of  law  is 
against  its  validity,  and  it  devolves  upon  the  purchasing 
director  to  establish  its  good  faith  and  show  that  the  sale 
produced  the  full  value  of  the  property.*  One  reason  assigned 
for  the  rule  is,  that  for  a  director  to  appear  as  a  bidder  at  a 
judicial  sale  of  the  property  of  the  company  would  naturally 
have  the  effect  to  prevent  bidding.* 

§  4072.  Sach  Purchasinsr  Director  Holds  as  Trustee  for 
the  Company.  —  The  directors  or  other  officers  of  a  corpo- 
ration, who  thus  become  the  purchasers  of  its  property,  hold 
it  as  trustees  for  the  corporation.*    Thus,  in  an  action  of 


*  Cumberland  &c.  B.  Co.  v.  Sher- 
man, 30  Barb.  (N.  Y.)  553;  W^iUiama 
V.  McKay,  46  N.  J.  Eq.  25 ;  f .  e.  18 
Atl.  Rep.  824;  Be  Iron  Clay  Brick 
Man.  Co.,  33  Am.  &  Eng.  Corp.  Cas. 
277;  $.  c.  19  Ont.  Rep.  118;  Coving- 
ton Ac.  B.  Co.  V.  Bowler,  9  Bush 
(Ky.),  468.  Under  Civil  Code,  Cal., 
^  2228,  which  requires  the  highest 
good  faith  from  a  trustee  towards  his 
beneficiary,  and  under  §  2230,  which 
prohibits  the  trustee  from  taking  part 
in  any  transaction  adverse  to  the 
beneficiary,  the  secretary  of  a  corpo- 
ration, who  is  also  its  general  man- 
ager, and  to  whom  all  its  affairs  are 
committed,  is  guilty  of  a  fraud  i^ainst 
the  corporation  in  secretly  purchas- 
ing its  property  in  his  own  name  at 
execution  and  tax  sales.  San  Fran- 
cisco Water  Co.  v.  Pattee,  86  Cal. 
623 ;  f .  c.  25  Pac.  Rep.  135. 
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>  Hoyle  V.  Plattsborgh  Sco.  B.  Co., 
64  N.  Y.  814;  t.  c.  13  Am.  Bep.  595. 
See  European  Ac  R.  Co.  f .  Poor,  59 
Me.  277,  where  the  rule  and  the 
reasons  for  it  are  stated  at  length  hj 
Appleton,  C.  J. 

*  Jones  r.  Arkansas  Agricaltnnl 
Ac.  Co.,  38  Ark.  17.  Under  the  facts 
of  this  case,  a  creditor  suocessfalif 
challenged  it. 

*  Wilkinson  r.  Bauerle,  41 K.  J.  Bq. 
635 ;  f .  e.  7  Atl.  Bep.  614. 

•  Be  Iron  Clay  Brick  Man.  Co., 
83  Am.  &  Eng.  Corp.  Cas.  277;  i.e. 
19  Out.  Bep.  113. 

•  Baleigh  v.  Fitzpatrick,  43  N.  I 
Eq.  501.  It  has  been  held  that  a 
director  of  a  corporation  who  pur- 
chases at  an  execution  sale  pto^J 
of  the  corporation  and  takes  poesefi- 
sion  of  the  same,  unless  he  gi^^^^O" 
tice  to  the  corporatioii  that  he  4^^^ 
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ejectment  it  appeared  that/under  an  execution  against  a  cor- 
poration,  land  held  by  its  trustees  was  purchased  by  one  who, 
at  the   time,  was  a  stockholder  in  and  the  treasurer  of  the 
company.     It  was  held  that  the  purchase  must  be  regarded  as 
having  been  made  for  the  benefit  of  the  corporation,  and  that 
the  title  which  the  purchaser  thus  acquired  could  not  be  con- 
sidered as  hostile  to  the  company.^    In  like  manner,  where 
the  president  of  a  corporation  purchased  a  note  of  the  com- 
pany,  giving  his  own  note  at  six  months  in  payment  therefor, 
and  then  caused  suit  to  be  brought  against  the  company  on 
the  note,  in  the  name  of  a  third  person  to  whom  it  had  been 
assigned  for  that  purpose,  and  the  company  suffered  a  judg- 
ment by  default,  and  under  the  judgment  an  execution  was 
levied  upon  its  property,  at  the  sale  under  which  the  presi- 
dent   became  the   purchaser  of  the  property  at  a  nominal 
sum,  —  it  was  held  that  his  status  was  that  of  a  trustee  of  the 
corporation  in  respect  of  the  title  to  the  property;  that  an 
cuicount  ought  to  be  taken  between  him  and  the  corporation 
for  the  purpose  of  ascertaining  what  amount,  if  any,  was  due 
to  him  as  holder  of  the  judgment;  that  the  title  ought  to  be 
revested  in  the  corporation  upon  its  paying  to  him  the  sum 
thus  found  to  be  due;   and  that,  in   the  mean  time,  there 
should  be  an  injunction  against  further  proceedings  under  the 
execution.'    It  is  needless  to  add  that  if  a  director  takes  title 
in  his  own  name,  to  property  which  has  been  purchased  for 
the  corporation  with  its  money^  a  trust  instantly  results  in  favor 
of  the  corporation  which  its  alienees  can  enforce  in  equity.' 
Thus,  the  president  of  a  lumber  company  took  a  deed  of  land 
in  his  own  name  in  settlement  of  a  debt  due  to  the  company 
(not  recording  the  deed),  and  erected  houses  thereon  at  the 
expense  of  the  company;  but  on  the  suspension  of  the  com- 
pany, the  president  charged  the  debt  and  expenses  to  his  own 
account  and  recorded  the  deed  as  to  himself.     It  was  held 

it  in  hiB  individual  capacity,  holds  it  *  McAUen  v.  Woodcock,  60  Mo.  174. 

as  an  equitable  trustee  for  the  corpo-  '  Brewster  v.  Stratman,  4  Mo.  App. 

ration,  but  he  can  recover  what  he     41. 

has  individually  expended  upon  it.  '  Buffalo  dbc.  B.  Co.  v.  Lampson, 

Hoffman  v.  Beichert.  31  ni.  App.  558.     47  Barb.  (N.  Y.)  5SS. 
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that  the  property  was  held  in  trust  for  the  company.^  And 
BO,  where  a  director  purchases  for  himself  property  not 
belonging  to  the  company,  but  which  it  is  his  duty  to  aequire 
for  the  company f  a  trust  in  it  will  be  declared  in  favor  of  the 
company.  Thus,  a  director  who  takes  a  renewal  lease  of  a  real 
estate  for  the  benefit  of  the  corporation,  in  his  own  name, 
without  the  corporation's  consent,  cannot  hold  it  for  his  own 
benefit,  or  deal  with  it  as  his  own  property;  but  such  renewal 
inures  to  the  benefit  of  the  corporation,  and  he  is  bound  to 
transfer  the  lease  on  demand.' 

§  4073.  Form  of  Relief  in   Sacli  Cases. — In  such  cases 
equity  will  vary  its  relief  to  suit  the  particular  exigencies,— 
preserving  the  principle  that  the  corporation  has  a  right  to  a 
rescission,  and  that  the  purchasing  director,  unless  he  has  been 
guilty  of  such  bad  faith  as  to  put  him  in  the  category  of  a 
trustee  ex  maleficio,  will  be  allowed  to  keep,  or  will  have 
restored  to  him,  what  he  has  actually  expended.*    Thus,  where 
at  a  judicial  sale  of  a  railroad,  one  of  the  directors,  through 
another  person,  became  the  purchaser  without  the  consent  of 
the  corporation  or  permission  of  the  chancellor  who  decreed 
the  sale, — it  was  held  that  the  corporation  was  entitled  to  a 
surrender  of  the  road  on  placing  the  purchaser  in  statu  qiM>,* 
In  another  case  a  director  of  a  joint-stock  company,  who  at  a 
judicial  sale  purchased  property  belonging  to  it,  to  satisfy  hit 


^  Palmetto  Lumber  Co.  9b 
25  S.  0.  909. 

*  Bobinson  v.  Jewett,  116  N.  Y.  40 ; 
f.  e.  26  N.  T.  St.  Bep.  887;  22  N.  £. 
Bep.22i.  Far  farther  illostration,  flee 
a  caae  where  certain  directors  acquired 
for  themselves  certain  patent  rights, 
which  they  ought  to  have  acquired  for 
the  company.  AveriU  «.  Barber,  25 
N.  Y.  St.  Bep.  194 ;  •.  c.  6  N.  Y.  Supp. 
255.  For  other  circomatances  under 
which  such  purchases  have  been  held 
voidable,  see  Green  v.  Hugo,  81  Tex. 
452;  «.e.l7  8.  W.  Bep.  79; «.  c.26Am. 
St.  Bep.  824 ;  WiUiams  v.  McKay,  46 
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K.  J.  £q.25;  «.  c.  IB  Ail.  Bep. 
Covington  ^cc  B.  Go.  v.  Bowler,  9 
Bush  (Ky.),  468;  Welch  v.  Woodroff, 
20N.  Y.  St.  Bep.  840;  s.  cSV.  7. 
Supp.  022;  San  Francisco  WatarOo. 
«.  Pattee,  86  GaL  623;  t.  e.  25  Pa& 
Bep.  135;  Grescent  City  Brew.  Oo.  •. 
Planner,  44  La.  An.  22;  i.  e.  10  Sooth. 
Bep.  884. 

'  See,  for  instance,  San  Fraxuaaoo 
Water  Co.  9.  Pattee»86  CsL  628;  a  a 

25  Pac  Bep.  185. 

*  Covington  ace  B.  Co. «.  BovJff, 
9  Bush  (Ky.),  468. 
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liens  against  it,  was  required  to  account  for  the  profits  realized 
by  hinx  an  a  subseqt^nt  sale,  although  he  paid  its  full  value  at 
the  time  of  its  purchase.^    In  another  case  it  was  held  that 
property  of  a  corporation  purchased  by  a  director  at  an  execu- 
tion sale  for  less  than  its  value  would  be  applied  at  its  true 
value  to  the  discharge  of  a  claim  held  by  him  against  the 
corporation,  and  he  would  be  accountable  for  the  balance.' 
Where  the  secretary  of  a  corporation,  who  was  also  its  general 
tnaruiger,  had  secretly  procured  an  adverse  title  to  the  com- 
pany's property,  by  purchasing  it  in  his  own  name  at  a  judi- 
cial  Bale,  he  was  decreed  to  make  restitution  on  payment  of 
his  expenditures  being  made  to  him,  and  it  was  held  that  he 
was  not  entitled  to  have  his  unpaid  salary  paid  to  him  prior 
to  such  restitution,  but  that  in  respect  of  that  he  stood  on  a 
common  level  with  other  creditors.*    Contrary  to  the  general 
rule  that  equity  has  no  jurisdiction  to  dissolve  and  wind  up  a 
corporation,^  exceptional  decisions  are  noted  in  the  case  of 
manufacivTing  and  trading  companies  where,  on  account  of  the 
company  falling  irretrievably  under  the  control  of  directors 
bent  on  swindling  their  coadventurers,  courts  of  equity  have 
laid  the  ax  at  the  root  of  the  tree  and  granted  relief  to  the 
minority  stockholders  in  the  form  of  winding  up  the  company, 
stating  an  account  against  the  unfaithful  directors  or  man- 
agers, paying  its  debts,  and  distributing  its  assets.* 

§  4074.  Circumstances  under  Which  Such  Purchases 
have  been  Upheld.. — If  the  right  is  conceded  to  a  director, 
under  views  already  stated,*  of  becoming  a  Creditor  of  the 
corporation,  and  of  taking  security  for  his  debt,  then  it  must 
be  conceded,  on  parallel  grounds,  that  he  has  the  same  right 
to  protect  his  interests,  by  buying  at  a  judicial  sale  or  other- 

>  Be  Iron  Clay  Brick  Man.  Co.,  83  *  San  Francisco  Water  Go.  r.  Fat- 
Am.  <&  £ng.  Corp.  Cas.  277 ;  t.  e.  19  tee,  S6  Cal.  623 ; «.  e.  25  Fac  Bep.  135. 
Ont  Bep.  113.  *  Post,  ch.  155. 

"  Tobin  Canning  Co.    v.  Flraaer,  •  Fougeray  v.  Cord,  60  N.  J.  Eq. 

81  Tex.  407;  i.  c.  17  8.  W.  Bep.  25.  186;  Miner  r.  Belle  Isle  Ice  Co.,  03 

See  also  AveriU  v.  Barber,  25  N.  Y.  Mich.  97 ;  «.  e.  53  N.  W.  Bep.  218. 

St.  Bep.  194;  i.  e.  6  N,  T.  8app.  255.  •  AtUe,  i  4088. 
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wise,  which  any  other  creditor  has.^  As  an  execution  cred- 
itor, he  has  the  right,  of  course,  to  sell  under  his  execution.' 
Under  other  circumstances,  in  a  few  cases,  such  sales  have 
heen  upheld.  Thus,  where  directors  of  a  land  company 
bought  lands  at  the  sales  at  fair  prices,  and  the  sales  were 
conducted  openly  and  fairly,  it  was  held  that  the  sales  to 
them  were  valid.'  Thus,  a  sale,  by  several  directors  of  a 
railroad  corporation,  of  its  property,  to  one  who  has  been  a 
director,  but  resigns  in  order  to  make  the  purchase,  has  been 
held  voidable  only,  and  not  void  per  se.^  Where  a  corporation 
is  insolvent,  and  without  means  to  discharge  the  indebtedness 
or  redeem  property  sold  under  a  judicial  sale,  and  the  di- 
rectors give  all  the  stockholders  an  opportunity  of  making 
advances  to  relieve  the  company  from  embarrassment,  which 
they  refuse  to  embrace,  the  directors  have  the  right  to  par- 
chase  such  indebtedness,  and  acquire  title  to  the  corporate 
property,  by  enforcing  a  sale  under  a  deed  of  trust  given  to 
secure  such  indebtedness,  and  the  other  stockholders  have 
no  right  to  complain.*  And  where  certain  of  the  directors 
advance  money,  and  rescue  the  corporation  under  such  cir- 
cumstances, and  buy  it  in  under  a  sale  foreclosing  their  mort- 
gage, and  succeed  in  reorganizing  it,  and  putting  it  on  its 
feet,  —  the  other  stockholders,  who  have  stood  by  and  refused 
to  come  to  its  rescue  when  it  was  in  peril,  cannot,  after  it  has 
become  prosperous,  maintain  a  bill  to  redeem  or  to  be  ad- 
mitted to  a  share  in  the  new  company.* 

§  4075.  A  Mere  Stockholder  may  so  Parchase. — As  else- 
where seen/  the  stockholders  of  a  corporation  are  distinct 


»  Twin-Lick  Oil  Co.  v.  Marbury, 
91  XT.  S.  587 ;  i .  c.  3  Gent.  L.  J.  98; 
IS  Alb.  L.  J.  112.  Compare  Weir  r. 
Barnett,  2  Ex.  Div.  32;  «.  c.  26  Week. 
Rep.  147 ;  Hoyle  v,  Plattaborgh  &c.  B. 
Co.,  64  N.  Y.  314 ;  «.  e.  18  Am.  Bep. 
595;  Preston  r.  Loughran,  34  N.  Y. 
St.  Bep.  391 ;  i .  e.  12  N.  Y.  Supp.  313. 

■  Hoyle  r.  Plattsburgh  &c.  B.  Co., 
54  N.  Y.  314;  f.  c.  13  Am.  Bep.  595. 
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■  Watt'fl  Appeal,  78  Pa.  St.  370.  A 
payment  in  the  bonds  of  the  company 
was  held  eqoivalent  to  payment  in 
cash.    IHd. 

*  Searcy  v.  Yarnell,  47  Ark.  289; 
t.  e.  1  8.  W.  Bep.  819. 

*  Harts  9.  Brown,  77  111.  226. 

*  Twin-Lick  Oil  Co.  v.  Marbniy, 
91  U.  S.  587. 

*  AnUt  i  1071,  ei  zeq.;  post,  §  4460. 
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persons  in  law  from  the  artificial  body,  the  corporation  itself* 
They  may,  therefore,  deal  with  the  corporation  at  arms-length, 
just  as  any  other  person  may.  A  stockholder,  apon  a  sale  of 
the  corporate  property  by  the  sheriff  upon  execution,  may 
become  the  purchaser  thereof  for  his  own  benefit;  and  if 
there  is  no  fraud  in  the  sale,  he  is  not  accountable  to  any  of 
the  other  stockholders  although  the  property  is  bid  in  by  him 
at  much  below  its  yalue.^  ''His  interest  in  the  company 
extends  to  the  stock  he  has  subscribed  and  the  consequent 
rights  of  one  of  the  corporators;  but  he  is  individualized  in 
the  contract,  and  whilst  he  would  be  held  under  it  individu- 
ally responsible,  he  must  have  a  remedy  against  the  corpora- 
tion for  any  failure  on  its  part."' 

Artiolb    III.      Contracts    Between    Two    Corforatiokb 

Having  the  Same  Directors, 


BscnoN 

4079.  Contracts  between  two  corpora- 

tions not  void,  although  some 
ol  the  officers  in  one  are  offi« 
cers  in  the  other. 

4080.  Contract  not  voidable  if  there 

be  a  quorum  of  directors  not 
directors  in  both  corpora- 
tions. 

4081.  Opposing  view  that  such  con- 

tracts  are  voidable. 

4082.  Voidable  where  the  same  per- 

sons are  directors  in  both  cop> 
porations. 


SaonoN 

4068.  Voidable  where  the  sole  con- 
tracting agent  is  an  officer  in 
both  corporations. 

4084.  Corporate  agent  employed  bjr 

the  other  contracting  party. 

4085.  Such  contracts  validated  by  ac- 

quiescence and  ratification. 

4086.  Director    or    officer    may    be 

trustee  in    corporate   mort- 
gage. 

4087.  Contract  with  stockholder  not 

changeable     by    corporation 
without  his  consent. 


§  4079.  Contracts  between  Two  Corporations  not  Void 
althoasrh  Some  of  the  Officers  in  One  are  Officers  in  the 
Other.  —  A  contract  between  two  corporations,  where  the 
same  persons  are  directors  and  officers  in  both,  is  probably 
not  bad  in  law;  since,  by  a  fiction  of  the  law,  the  corporation 


^  Mickles  «.  Rochester  City  Bank, 
11  Paige  (N.  Y.),  118;  t.  e.  42  Am. 
Dec  103. 

'  Per  Mr.  Justice  McLean,  in  Cnl- 
bertson  v.  Wabash  Nav.  Co.,  4  Mc- 
Lean (U.  6.),  544,   647.    See  also, 


GOmore  v*  Pope,  6  Mass.  491 ;  Berks 
dbc.  Tump.  Co.  9.  Myers,  6  6erg.  &  B. 
(Pa.)  12;  f.  e.  9  Am.  Dec.  402;  Ely  v. 
Sprague,  1  Clarke  Ch.  (N.  Y.)  351; 
Willoughby  v.  Comstock,  8  HiU 
(N.  Y.).  389. 
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28  a  person  distinct  from  the  indiTidnals  who  compose  ii^ 
But  here,  as  in  most  other  matters  in  respect  of  corporations, 
the  weakness  of  what  is  called  law  in  clinging  to  fictions,  is 
supplied  by  the  strength  of  that  part  of  the  law  which  is 
called  equity,  in  cutting  through  forms  and  getting  at  the  sab- 
stance  of  things.     We  may  then  start  out  with  the  proposition 
that  the  same  person  may  fill  the  office  of  president  of  two  dis- 
tinct corporations,  and  that  such  identity  does  not,  of  itself, 
invalidate  dealings  between  the  two  corporations.*    We  may 
enlarge  the  proposition  by  stating  that  a  contract  between  two 
corporations  is  not  rendered  void  by  the  mere  fact  that  sorne 
of  the  persons  assisting  to  make  the  contract,  and  taking  part 
in  the  perlormance  of  conditions  and  in  the  acceptance  of 
performance,  were  officers  in  both  corporations,  and  repre- 
sented both  to  the  extent  of  their  respective  powers/    We  may 
state  the  proposition  in  another  way,  by  saying  that  there  is 
no  legal  presumption  of  illegality  or  unfairness,  in  transae* 
tiona  between  two  corporations,  from  the  mere  fact  that  a  ;>of- 
tioUf  less  than  a  quorum,  of  the  board  of  directors  in  the  one 
constituted  a  part  of  that  in  the  other  at  the  same  time,  and 
participated  in  the  dealings  between  the  two;  but  that  is  only 
when  their  dealings  are  shown  to  be  prejudicial  to  one  of  the 
corporations  represented  by  them,  that  they  will  be  set  aside 
by  the  courts.^    Although  transactions  of  this  kind  have  been 
the  source  of  the  grossest  frauds  upon  the  minority  of  the 
stockholders,  and  incidently  upon  the  public,  yet  it  is  plain 
that  a  rule  of  law  that  would  make  such  contracts  absolutely 
and  wholly  void,  by  reason  of  the  directories  of  the  two  cor- 
porations being  compo3ed»  in  whole  or  in  part, of  the  same 
individuals,  would  produce  more  evils  than  those  which  it 
seeks  to  remedy.    Take  the  simple  case  where  the  unincor- 
porated owners  of  certain  property  desire  to  form  a  corpora- 

>  AnU,  i  1071,  ei  $eq,;  pott,  ^  4460.  317;  Ck>leman  «.  Second  Ave.  B.  Oo.» 

«  Leathers  «.  Janney,  41  La.  An.  SS  N.  Y.  201;  United  States  BoUioi 

1120;  $.  c.  6  South.  Rep.  884.  Stock  Co.  r.  Atlantic  <&c.  B.  Oo„  34 

*  Griffin  v.  Inman,  57  Ga.  370l  Ohio  SU  460;  t.  e.  32  Am.  Bep.  380; 

«  Booth  V.  Bobinson,  56  Md«  419.  Flagg  «.  Manhattan  &.  Co.,  10  F«d. 

See  alflo  Butts  v.  Wood,  37  N.  T.  Bep.  413. 
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tion  on  the  basis  of  that  property.    They  organize  a  corpora* 
tion  composed  of  themselves  alone.    They  then,  by  their  joint 
deed,  convey  the  property  to  the  corporation,  that  is  to  say, 
to  themselves  in  their  new  corporate  character.     They  pay  the 
purchase  price  to  themselves,  issuing  in  their  corporate  char- 
acter their  shares  to  themselves  as  individuals.    Such  arrange- 
ments are  made  every  day,  and  are  universally  held  valid 
where  the  property  is  turned  into  the  corporation  at  a  fair 
price,  so  that  it  does  not  acquire  a  fictitious  capitalization,  and 
thereby  defraud  future  creditors,  and  where  the  promoters 
thus  incorporating  their  property,  so  to  speak,  do  not  defraud 
shareholders  subsequently  induced  to  join.^    We  may  there- 
fore  conclude  that  the  fact  that  a  part  or  all  of  the  directors 
of  one  contracting  corporation  are  directors  of  the  other  con- 
tracting corporation,  does  not  destroy  the  separate  identity  of 
the  two  contracting  parties  a$  matter  of  law,  nor  make  the 
contract  into  which  they  enter  void  per  «e,  but  that  it  merely 
affords  a  ground  for  subjecting  it  to  strict  scrutiny  by  a  court 
of  equity  when  challenged  by  a  party  entitled  to  challenge  it.' 
For  stronger  reasons,  if  there  are  more  than  two  parties  to  a 
contract,  and  two  of  the  parties  consist  of  corporations,  and 
the  eame  person  is  president  of  each,  this  circumstance  will  not 
prevent  the  contract   from  being  valid  and  binding  as  to  a 
third  party  to  the  contract;*  though  it  may  be  assumed  that  if 


^  Saint  Louis  &c.  R.  Co.  v.  Tiernan, 
S7  Kan.  606,  653;  t.  c.  15  Pac.  Bep. 
54i.  That  individual  obligations  of 
purchasers  of  the  property  and  fran- 
chises of  a  railroad  company,  given 
to  secure  deferred  payments  of  the 
purchase-money,  are  supported  by  a 
sufficient  considercuion  where  a  deed 
of  the  property  is  made  to  a  new  cor- 
poration into  which  they  subsequently 
become  incorporated, — see  Holland 
V.  Lee,  71  Md.  SS8;  ».  e.  40  Am.  & 
Bng.  R.  Gas.  879 ;  18  Atl.  Rep.  661. 

■  Nashua  ftc.  Corp.  «.  Boston  &c. 
Oorp.,  136  U.  8.  356;  Coe  v.  East  Ac. 
R.  Co.,  52  Fed.  Rep.  531 ;  Leathers 
9.   Janney,   41    La.   An.   1120;  «.  e* 


6  South.  Rep.  884 ;  Langan  r.  Franck- 
lyn,  20  N.  Y.  Supp.  404.  That  such  a 
contract,  like  others  of  the  same  na- 
ture, is  vcUidaUd  by  the  unanimout 
eoruent  of  the  stockholders  of  the  two 
contracting  corporations,  see  Barr  v. 
New  York  «&c.  R.  Co.,  125  N.  Y.  263 ; 
f.  c.  84  N.  Y.  St.  Rep.  743;  43  Alb. 
L.  J.  161 ;  9  Rail.  &  Corp.  L.  J.  174; 
26  N.  £.  Rep.  145.  And  that,  al- 
though voidable,  it  may  be  raHfled  by 
them,  see  Goe  v.  East  &c.  R.  Co.,  52 
Fed.  Rep.  581. 

*  McComb V.Barcelona  Apartment 
Asso.,  134  N.  Y.  598;  «.  c.  45  N.  T. 
St.  Rep.  784;  31  N.  £.  Rep.  618. 
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euch  a  contract  were  void  ab  initio  as  between  the  two  corpori- 
tious,  it  would  be  void  as  to  the  other  parties  to  it. 

§  4080.  Contract  not  Voidable  if  there  be  »  Quorum  of 
Directors  not  Directors  in  Both  Corporations. — We  may  con- 
clude further  that  if  a  contract  is  entered  into  between  two  cor- 
porationSi  some  of  the  directors  of  one  of  which  are  also  directors 
of  the  other,  the  contract  will  not  be  voidable,  in  the  absence 
of  fraud,  if  there  is  a  quorum  of  directors  in  both  corporations 
^vho  are  not  rendered  incompetent  to  act  by  reason  of  being 
directors  in  both  companies.^ 

§  4081.  Opposing'  View  that  Snch  Contracts  are  Voidable. 

A  contrary  and  better  view  is  that  such  contracts  are  void- 
able, although  there  was  a  quorum  in  each  board  of  directors 
who  were  not  directors  in  the  other.  This  view  is  founded 
upon  experience,  and  rests  upon  the  well-known  opportunities 
for  fraud  which  exist  where  all  the  members  of  each  contract- 
ing body  are  not  in  a  situation  to  think  and  act  freely  for  their 
own  constituents,  without  being  swayed  by  any  considerations 
in  behalf  of  the  other,  and  upon  the  right  of  those  directors 
who  are  disinterested  to  be  able  to  consult  with  a  full  board 
whose  allegiance,  like  their  own,  is  clear.*  Accordingly,  it 
has  been  held  that  a  contract  between  a  railroad  and  a  con- 
struction company  is  void,  in  the  sense  that  it  cannot  be  made 
the  foundation  for  equitable  relief,  when  any  of  the  directon 
of  the  railroad  company  are  members  of  the  construction 
company;  and  that  the  fact  of  long  acquiescence  on  the  part  of 
the  stockholders  of  the  railroad  company  makes  no  difference.' 


^  United  States  Boiling  Stock  Go. 
V.  Atlantic  <&c.  li.  Co.,  34  Ohio  St. 
430;  $.  e.  32  Am.  Rep.  380.  See  also 
Booth  V.  Robinson,  55  Md.  419 ;  Flagg 
V.  Manhattan  R.  Co.,  10 Fed.  Rep.  413. 

*  Metropolitan  Elevated  Ry.  Co.  v, 
Manhattan  Elevated  R.  Co.,  11  Daly 
(N.  Y.),  873;  «.  c.  14  Abb.  N.  Cas. 
(N.  Y.)  103. 

■  Thomas  v.  BrownviUo  Ac.  R.  Co., 
109  U.  S.  522;  aftirming  on  this  point 
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f .  c,  1  McCrary  (U.  S.),  392,  and  2  FecL 
Rep.  887.  It  appeared  that  the  direct- 
ors of  the  railroad  company  received 
a  pecuniary  consideration  for  the  con- 
tract. See  also  Barr  v.  New  York  4c 
R.  Co.,  6  N.  Y.  Supp.  023;  $.  c  62 
Hun  (N.  Y.),  555  (where  one  of  these 
"  Credit  Mobilier'*  arrangements  wis 
set  aside);  also  Bnnnel  v.  Empire 
Laundry  Machinery  Co.,  24  N.  Y.  St 
675 ;  f .  c.  5  N.  Y.  Supp.  59L 


OBLIGATIONS  AS  FIDUCIARIES.     [3  Thomp.  Corp.  §  4065. 

§  40SISS.  Toidable  where  the  Same  Persons  are  Directors  In 
Both  Corporations. — Clearly,  a  contract  between  two  corpo- 
rations is  voidable  in  equity,  at  the  suit  of  either  corporation 
or  its  representative,  where  the  same  persons  were  directors 
in  both  corporations/ 

§  4:083«  Voidable  where  the  Sole  Contractinsr  Agent  Is  an 
Officer  In  Both  Corporations. — Following  out  the  principle 
that  an  agent  cannot  act  in  a  double  and  antagonistic  capac- 
ity, in  which  his  personal  interests  are  opposed  to  that  of  his 
principal,'  it  has  been  well  held  that  where  a  note  is  made  by 
the  directors  of  one  corporation  as  individuals,  and  transferred 
to  another  corporation,  but  one  of  the  makers,  who  figures  as 
payee  and  indorser,  is  the  preiident  of  both  corporations, — the 
latter  cannot  consent  to  any  arrangement  releasing  or  impair- 
ing the  individual  liability  of  himself  or  his  co-directors.* 

S  4084.  Corporate  Asront  Employed  by  the  Other  Contract- 
ing: Party.  —  Although  the  law  does  not  permit  the  agent  of  a 
corporation  to  serve  two  masters,  it  has  been  held  that  an 
insurance  agent, who  is  also  employed  by  the  owner  of  prop- 
erty to  watch  it,  may  bind  the  company  by  a  policy  of  insur* 
ance  thereon.^ 

§  4085.  Such  Contracts  Validated  by  Acquiescence  and 
Batification. — Such  contracts  being  valid  at  law,  and  only 
voidable  ir^  equity,  even  where  a  majority  of  the  directors 
of  both  companies  are  affected  by  this  dual  relation,  may 
become  valid  by  acquiescence  and  lapse  of  time,  on  the  theory 
of  a  ratification;  since  the  inajority  of  the  corporation,  seeking 
to  disaffirm,  possess  implied  power  to  restrain  and  control  the 
action  of  the  minority,  and  if  the  contract  is  voidable  at  the 

'  BiU  V.  V7eBtem  Union  T^l.  Co.,  Bank,  41  Mich.  160;  «.  e.  82  Am. 

IS  Fed.  Bep.  14.  Rep.  149. 

'  BteyenBon  v.  Bay  City,  26  Mich.  *  Northmp  v.  Germania  Fire  Infl. 

H  46.  Co.,  48  Wis.  420;  t.  e.  83  Am.  Bep. 

*  Gallery   «.   National   Exchange  815. 
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option  of  the  eompftnj^the  majority  bare  fall  power  to  express 
the  companj^s  election  if  they  see  fit  to  do  so.* 

g  40M.  IMreetar  or  Offioer  may  be  Trvstoe  in  Corporate 
M orteraiT^*  —  An  officer  of  a  railroad  company  may  legally 
become  the  trustee  in  a  mortgage  given  by  the  company,  to 
•ecure  the  payment  of  its  bonde.'  It  is  no  objection  to  the 
trust  deed  of  a  corporation  that  one  of  the  directors  was  made 
trustee,  he  also  joining  in  executing  the  deed.' 

§  4087.  Contract  with  Stockholder  not  ChangeaUe  1»j 
Corporation  without  His  Consent.  —  The  power  of  the  corpo- 
ration to  contract  with  the  stockholder  being  once  conceded, 
it  is  plain  that  the  contracting  parties  must  be  regarded  as 
strangers  to  each  other;^  and  therefore  the  contract  will  be 
unaffected  by  any  action  or  Tote  of  the  corporation,  unless 
assented  to  by  the  contracting  party/  Corporations  may  also 
contract  with  each  other,  although  the  constituent  members 
of  each  may  be  the  same  persons.* 


^  United  States  Boiling  Stock  Ck>. 
V.  Atlantic  Ac  R.  Co.,  34  Ohio  St. 
450;  t.  c.  32  Am.  Betp.  380.  To  this 
principle  see  Twin-Lick  Oil  Co.  tr. 
Marbury,  91  U.  S.  587.  That  such 
contracts  may  be  ratified  by  the  stock- 
holders, see  Coe  «.  East  dsc.  R.  Co., 
52  Fed.  Rep.  531 ;  Pneumatic  Gas  Co. 
V.  Berry,  113  U.  S.  322;  Leavenworth 
County  V.  Chicago  &c,  R.  Co.,  134 
U.  8. 688 ;  affirming  «.  o.  25  Fed.  Rep. 
219;  and  compare  Thomas  v.  Browns- 
Tille  Ac.  R.  Co.,  109  U.  8. 522 ;  affirm- 
ing in  part,  t.  c.  2  Fed.  Rep.  877, 
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and  1  McCrazy  (XT.  8.),  892;  poit, 
4  5314. 

'  EUis  V.  Boston  Ac  R.  Go.,  107 
Mass.  1. 

*  Bassett  tr.  Monte  Cristo  Ac 
Mining  Co.,  15  Nev.  293. 

*  Hill  tr.  Manchester  te  Co.|  S 
Nev.<fcM.573;«.c5Bam.&AdoL88& 

*  American  Bank  v*  Baker,  4  Met 
(Mass.)  164;  Longleyv.LongleyStage 

line  Co.,  23  Me.  89. 

«  Canal  Bridge  «.  Gordon,  1  Hck. 
(Mass.)  297,  808;  t.  e.  U  Ain.  Dec 
170. 


QBNBRAL  viBW  OF  UABiLnrT.    [3.  Thomp.  Corp.  §  00190. 


CHAPTER  LXXIX. 

GSNE&AL  VIEW  OF  THE  LIABILTrY  OF  DIBE0T0B8. 

4006.  Liabflitj  Joint  or  ee^TaU 
4096*  Director  may  be  jointly  liable 

with  the  corporation. 
1097.  Directors  not  necefnarily  liable 

lor  the  frauda  of  labordinate 

agents  appointed  by  them. 
4098.  What  knowledge  impatable  to 

directors  and  officers. 


4000.  JStahM  of  directors  and  general 
nature  of  their  liability. 

4091.  Their  twofold  liability  for  non- 
feasance and  misfeasance. 

4O0S.  General  yiew  o(  the  remedies 
given. 

4093.  Evidence  of  acquiescence  to 
charge  a  particular  director. 

40O4.  Oases  illustrating  this  question. 


S  4000.  Statm  of  IHrecton  and  General  Nature  of  their 

Uabllity.  —  In  order  to  nnderstaud  the  liability  of  directors, 
it  is  necessary  to  consider  the  various  relations  which  they 
occupy.    In  the  courts  of  law  they  are  generally  viewed  as 
agents  of  the  corporation:^  and  with  reference  to  this  relation 
the  corporation  is,  for  certain  purposes  of  convenience  in  the 
administration  of  justice,  viewed  as  an  artificial,  intangible 
body,  distinct  from  the  aggregate  body  of  its  shareholders.' 
In  the  view  of  these  courts,  they  stand  towards  the  share- 
holders, whether  considered  separately  or  collectively,  as  mere 
strangers.    In  the  courts  of  equity,  which  look  more  to  the 
sense  and  substance  than  to  the  mere  form  of  things,  they 
are  viewed  as  trustees^  either  of  the  corporation  as  an  artificial 
body,  or  of  the  aggregate  body  of  the  shareholders.'    It  follows 
that,  for  any  failure  or  violation  of  the  duties  which  they  have 
assumed  towards  the  corporation,  the  latter  will  be  able  to 


^  Compare  atOe,  i  3968. 

*  Bank  of  Augusta  v.  Earle,  18 
Pet.  (U.  8.)  619,  687;  Head  v.  Provi- 
dence Ins.  Co.,  2  Granch  (TJ.  8.),  127; 


Dartmonth  OoUege  «.  Woodward,  4 
Wheat.  (U.  8.)  618,  836. 

*  Great  Luxembourg  R.  Co.  «. 
Magna  J,  26  BeaT.  686;  Gaskell  «• 
Chambeis,  26  Bear.  360. 
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enforce  against  them  in  the  courts  of  law  such  remedies  as  a 
principal  may  usually  enforce  against  his  agent.     But  at  the 
same  time,  the  shareholders  have  not,  either  indiyidually  or 
collectively,  any  remedies  which  they  can  enforce  against  the 
directors  in  the  courts  of  law;^  and  the  reason  is,  that  there 
is  no  privity  between  the  shareholders  and  directors,  in  the 
view  of  these  courts.    The  directors  are  agents  of  the  corpora- 
tion, and  not  agents  of  the  shareholders.    Again,  in  the  courts 
of  equity,  as  well  as  in  the  courts  of  law,  the  corporation  may 
enforce  against  the  directors  any  remedies  which  a  principal 
may  ordinarily,  in  such  a  court,  enforce  against  his  agent; 
and   if  the  corporation   fails   or  refuses  to  enforce  against 
unfaithful  directors  the  remedies  which  it  may  have  against 
them,  one  or  more  of  the  shareholders  may,  suing  for  them- 
selves and  the  whole  body  of  shareholders,  claim  the  enforce- 
ment of  suitable  remedies  in  equity.*    The  courts  of  equity 
here  support  their  jurisdiction  upon  the  grounds  of  fraud  or 
trust,  as  the  case  may  be,  coupled  with  the  fact  that  there  is 
no  adequate  remedy  at  law.    A  court  of  law  turns  a  share- 
holder out  of  its  doors  when  he  sues  the  directors  for  a  breach 
of  their  official  duty,  on  the  ground  that  they  are  not  his  offi- 
cers, but  the  officers  of  the  artificial  body,  the  corporation.   A 
court  of  equity  opens  its  doors  to  receive  him,  on  the  ground 
that  the  unfaithful  directors   are  his  trustees,  and  for  the 
further  reason  that  he  has  been  turned  out  of  the  court  of  law. 

§  4091.  Their  Twofold  Liability  for  Non-feasance  and 
Misfeasance.  —  Then,  again,  an  agent  is  under  a  twofold  lia- 
bility for  wrongs  which  he  may  do  while  acting  in  the  coarse 
of  his  agency.  1.  He  is,  as  already  stated,  liable  to  bis  prin- 
cipal for  breaches  of  the  duties  he  has  assumed  towards  him; 
or,  as  the  books  more  briefly  express  it,  for  non-feasance.  2. 
He  is  also  liable  for  trespasses,  frauds,  or  other  wrongs  which 
he  may  commit  against  third  persons  while  discharging  the 
duties  of  his  agency;  or,  as  the  books  more  briefly  express  it, 

>  Smith  V.  Hurd,  12  Met.  (Mass.)  371 ;  t.  c.  46  Am.  Dee.  600;  Thomp.  Off. 
Corp.  249.  •  Poa,  i  4479. 
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for  migfeasance.    And  he  is  none  the  less  liahle  for  acts  of  mis* 
feasance  from  the  fact  that  his  principal  may  also  be  liable. 
If  the  wrong  was  done  in  the  course  of  his  agency,  or  if  it  was 
directly  authorized  by  his  principal,  he  and  his  principal  may 
be  both  liable  as  joint  tort-feasors}    Obviously  an  agent  may 
also   be   liable  to  his  principal  for  acts  of  misfeasance,  the 
same  as  to  a  stranger.     His  liability  may  be,  then,  concisely 
stated  to  be  this:  For  non-feasance,  or  for  non-execution  of 
the  duties  of  his  agency,  he  is  liable  only  to  his  principal,  or 
to  some  one  claiming  through  his  principal.     For  misfeasance 
or  wrongs  done  in  the  course  of  his  agency,  whether  within 
or  without  the  scope  of  his  authority,  he  is  liable  to  the  per- 
son  injured,   whether   such   person   be   his  principal  or  a 
stranger.     By  keeping  in  mind  these  principles,  we  shall  be 
able  to  get  a  clear  idea  of  the  liability  to  which  directors  of 
oorporations  may,  for  negligence,  frauds,  and  other  wrongs,, 
subject  themselves;  to  whom  they  may  become  liable,  and 
the  manner  in  which  this  liability  may  be  enforced. 

S  4092.  General  View  of  the  Remedies  Given.  —  Tlie  com-- 
pany  itself  has  a  remedy  against  its  directors,  for  negligence^ 
fraud,  breaches  of  trust,  or  acts  done  in  excess  of  their  author*^ 
ity,  either  at  law  or  in  equity,  according  to  the  nature  of  the 
wrong  done.*  For  acts  of  fraud  or  misfeasance,  done  by  direct- 
ers,  whereby  shareholders  are  injured,  the  latter  have  an  action 
at  law,  on  precisely  the  same  grounds  as  other  strangers  would 
have.'  Shareholders  also  have  a  remedy  against  directors  for 
breaches  of  trust  committed  by  the  latter  where  the  corpora- 
tion refuses  to  pursue,  for  the  shareholder,  the  proper  remedy.*^ 
Strangers  have  any  appropriate  remedy  against  the  directora 
of  a  corporation  which  one  man  may  ordinarily  have  against 
another  in  the  ordinary  relations  of  civil  society,  not  resting 
in  contract.* 

^  Braff  V.  Mali,  86  N.  Y.  200,  205;  S58;  Salmon  «.  Richardson,  90  Oomi». 

New  York  &c.  B.  Co.  v.  Schuyler,  84  860 ;  «.  c.  79  Am.  Dec  255. 
N.  Y.  80;  Phelps  v.  Wait,  80  N.  Y.  «  Post,  i  4118. 

78;  Suydam  v.  Moore,  8  Barb.  (N.  Y.)  •  Poit,  i  4475. 

*  Post,  ^  4478.  ^  Post,  i  4182,  et  seq. 
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§  4099.  ETldenee  of  Aeqnleseenee  to  ChwtgB  m  Parilevlar 
Director. —  What  circumstances  of  direct  acquiescence  in  the 
fraudulent  or  unlawful  acts  of  the  mani^ng  body^  or  of  pas- 
sive negligence  in  failing  to  oppose  and  thwart  them,  will  be 
sufficient  to  charge  a  director,  must  be  resolved  according  to 
the  particular  facts  of  each  case.    A  director  who  was  an 
original  party  to  an  unlawful  scheme,  whereby  the  funds  of 
the  company  were  dissipated,  did  not  discharge  himself  from 
liability  by  showing  that  he  afterwards  went  in  and  protested 
against  it,  and  did  nothing  more.    He  should  have  called  his 
colleagues  together,  laid  before  them  his  protest  in  a  formal 
manner,  and  demanded  action  upon  it;  and,  if  necessary,  he 
should  have  filed  a  bill  to  restrain  the  illegal  action.^    A 
director,  who  was  not  a  party  to  the  original  unlawful  trans- 
action, but  who  signed  a  check,  by  which  moneys  of  the  com- 
pany  were  disbursed,  in  pursuance  of  it,  was  in  a  situation  no 
better.     Such  a  director  would  not  be  heard  to  say  that  the 
signing  of  the  check  was  a  mere  ministerial  act,  and  that,  at 
the  time  he  signed  it,  he  was  really  in  ignorance  of  the  nature 
of  the  transaction.     In  such  cases  the  law  will  not  excuse  neg- 
lie:ent  ignorance.     He  being  under  a  duty  of  knowing,  his  lia- 
bility is  the  same  as  though  he  had  done  the  act  with  fall 
knowledge.*    But  a  director,  whose  only  fault  was  passive 
negligence,  who  paid  no  attention  to  the  affairs  of  the  com- 
pany; who  had  but  a  vague  notion  of  what  was  going  on; 
who   trusted  everything  to  the  other  directors,  confided  in 
them,  and  took  it  for  granted  that  everything  was  all  right,— 
was  held  not  jointly  liable  with  the  others,  though  his  stand- 
ing in  a  court  of  equity  was  so  poor  that  he  would  be  charged 
with  the  costs  of  the  proceeding  against  himself.* 

§  4aM»  Cases  Illastratingr  This  Question.  —  In  another  ease, 
the  directors  of  a  company,  part  of  whose  business  it  was  to  make 
loans,  appointed  an  executive  committee.  The  committee,  in  order 
te  raise  the  price  of  shares,  bought  shares  in  the  name  of  the  secre- 
tary and  another,  and,  in  order  to  pay  for  them,  drew  checks  upon 

1  Jdnt-Stock     Disooaiil    Oo.    «.         *  Ibid.,  404,  405  (Brown's  csss). 
Brown,  L.  B.  S  £q«  8S1,  40S.  •  Ibid.  (GiUespie's  esse). 
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the  bankers  of  the  company.    These  checks  were  reported  to  a 
meeting  of  the  directors  as  having  been  drawn  for  loans.    They 
were  approved  by  the  directors,  and  the  money  was  paid  accord- 
ingly.    There  was  evidence  that  the  transaction  was  explained  to 
some  of  the  directors;  but  one  of  them  was  present  during  a  part  of 
the  meeting  only,  and  had  no  knowledge  of  the  transaction.     It  was 
held,  reversing  the  Master  of  the  Rolls,  that  this  director  was  not 
liable    to  repay  the  money.*    The  American  codes  of  procedure, 
founded  upon  that  of  New  York,  blend  together  legal  and  equitable 
remedies;  and,  where  one  rule  obtained  in  the  courts  of  law,  and  a 
dififerent  rule  in  the  courts  of  equity,  they,  it  is  believed,  in  most 
cases,  preserve  the  rule  of  equity,  and  abolish  the  rule  of  law;  the 
rules  of  the  former  tribunals  beiAg  more  flexible  and  better  adapted 
to  the  attainment  of  exact  justice.    Accordingly  we  find  the  prin- 
ciple just  stated,  laid  down  and  applied  by  the  Court  of  Appeals  of 
Kew  York,  in  an  action  brought  against  the  directors  of  a  corpora- 
tion by  a  creditor,  who,  as  his  petition  alleged,  had  been  induced  to 
(pve  credit  to  the  company  on  fraudulent  representations  made  by 
the  directors  as  to  its  capitaL    As  to  one  of  the  defendants  there 
was  no  evidence  connecting  him  with  the  fraud,  except  the  mere 
fact  that  he  had  been  named  as  a  director  and  that  one  hundred 
shares  of  stock  had  been  issued  to  him.    Nevertheless,  the  court 
below  refused  a  nonsuit  as  to  him,  but  the  Court  of  Appeals  held 
this  to  be  error.     The  court  ruled  that  the  mere  fact  of  being  a 
director  was  not  per  se  sufficient  to  make  a  person  liable  for  the 
frauds  and  misrepresentations  of  the  active  managers  of  a  corpora- 
tion.    Some  knowledge  of  and  participation  in  the  act  claimed  to  be 
fraudulent,  must  be  brought  home  to  him.     It  is  only  when  a 
director  lends  his  name  and  influence  to  promote  a  fraud  upon  the 
community,  or  is  guilty  of  some  violation  of  law,  or  other  mis- 
feasance, that  he  is  personally  liable.'    It  was  conceded  that  where 
men  confederate  together  to  create  a  fraudulent  corporation  for 
the  purpose  of  swindling  the  public,  the  use  of  their  names  aa 
directors  by  their  consent  would  present  a  diflerent  question;  and 
80  it  has  been  ruled.* 


>  Land  Credit  &c.  Co.  v.  Fermoy,         *  Homblower  v.  Crandall,  7  Mo. 

L.  R.  5  Ch.  763;  reversing  «.  c  L.  B.  App.  220;  «.  e.  affirmed,  78  Mo.  581 ; 

8  £q.  7 ;  18  Week.  Bep.  109 ;  23  L.  T.  Watson  v.  Crandall,  7  Mo.  App.  233; 

(H.  B.)  439.  f •  e.  affirmed,  78  Mo.  683. 


•  Arthur  V.  Griswold,  55  N.  Y.  400. 
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§  4005.  LiabiUty  Joint  or  Several. — In  cases  of  this  kind 
where  the  liability  arises  from  the  wrongful  act  of  the  parties, 
each  is  liable  for  all  the  consequences;  there  is  no  right  of 
contribution  among  them/  though  the  case  against  each  is 
distinct,  depending  upon  the  evidence  against  him.  It  is  not, 
therefore,  necessary  to  make  all  the  directors  parties  who  may 
have  more  or  less  joined  in  the  act  complained  of.' 

§  4096.  Director  may  be  Jointly  liable  with  tbe  Coipoia- 
tion.  —  It  is  familiar  doctrine  in  the  law  of  agency  that  for 
acts  of  misfeasance,  that  is,  for  wrongs  or  frauds  committed  by 
an  agent  in  the  course  of  his  agency,  to  the  injury  of  a  third 
person,  such  person  may  maintain  an  action  jointly  against 
the  agent  and  his  principal^  or  he  may  proceed  severally 
against  either.'    In  such  cases  it  will  be  no  defense  for  tbe 
agent  to  say,  ''my  principal  authorized  the  wrongful  aci" 
The  law  will  hold  the  actor  responsible  and  remit  him  to  bis 
principal  for  indemnity.    This  doctrine  applies  in  cases  of 
frauds  committed  by  directors  of  corporations  whereby  third 
persons  are  injured.     If  the  fraud  is  one  imputable  to  the 
company,  the  person  injured  may  maintain  a  bill  in  equity 
against  the  corporation  and  the  directors  for  the  reparation 


*  Menyweatber  v.  Nixan,  S  T.  B, 
186;  Peck  v.  Ellis,  2  Johns.  Oh. 
(N.  T.)  181 ;  Oakes  v.  Spaulding,  40 
Vt.  847;  8.  c.  94  Am.  Dec.  404; 
Spaulding  «.  Oakes,  42  Vt.  843.  Un- 
less the  act  which  rendered  the  di- 
rectors liable  was  not  in  itself  illegal, 
but  merely  uUra  vires:  Ashhurst  v. 
Mason,  L.  B.  20  Eq.  225.  As  to  con- 
tribution where  the  liability  is  stat- 
utory, see  posty  §  4377. 

"  Attorney-General  v,  Wilson,  1 
Craig  &  P.  1, 28;  «.'c.  10  L.  J.  (Oh.) 
63;  4  Jur.  1174;  7  L.  J.  (Oh.)  6; 
Charitable  Corporation  v.  Sutton,  2 
Atk.  400;  i.  c.  9  Mod.  349;  Land 
Credit  Co.  v.  Fermoy,  L.  B.  6  Oh. 
768 ;  Franklin  Fire  Ins.  Co.  v.  Jen- 
kins, 8  Wend.  (N.  Y.)  130.    Compare 
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Beadles  v.  Burch,  10  Sim.  332;  Oon« 
sett  V.  Bell,  1  Younge  &  C.  569. 

»  Phelps  V.  Wait,  SO  N.  Y.  78; 
Wright  V.  Wilcox,  19  Wend.  (N.  Y.) 
343 ;  f .  c.  82  Am.  Dec.  507 ;  SuydBm  v. 
Moore,  8  Barb.  (N.  Y.)  868;  Montiort 
V.  Hughes,  8  E.  D.  Smith  (N.Y.),  691; 
Hewett  V.  Swift,  3  Allen  (Mass.),^* 
Some  cases  which  make  seeming  ex- 
ceptions to  this  rule  were  those  in 
which  the  duty,  the  violation  of  which 
was  laid  as  the  foundation  oi  the 
action,  was  owed  by  the  agent  io  hi» 
principal,  and  not  to  the  plaintiff. 
Campbell  v.  Portland  Sugar  Cc„  62 
Me.  552;  ».  c.  16  Am.  Bep.  503.  ^^ 
sons  v.  Winchell,  5  Cush.  (Mass.) 592; 
8.  c.  52  Am.  Dec.  745,  —  denied  the 
doctrine  of  the  text. 
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of  the  injury/  and  possibly  an  action  at  law  would  lie  under 
similar  circumstances.    But  it  would  be  an  action  ex  contractu; 
an  action  at  law  will  not  lie  against  a  corporation  for  deceit.' 
If,  on  the  other  hand,  an  officer  of  a  corporation  directs  or 
authorizes  a  tort  to  be  committed  by  a  servant  of  the  corpora- 
tion, he  will  be  liable  equally  with  the  corporation.'    This  is 
analogous  to  the  principle  declared  in  many  cases,  that  where 
the  act  which  is  the  subject  of  the  action  is  one  of  positive 
misfeasance,  and  not  a  mere  omission  of  duty  on  the  part  of 
an  agent,  employ^,  or  servant,  the  latter  will  be  liable  to  a 
third  person  for  injuries  resulting  therefrom,  in  like  manner 
as  the  principal  or  master  will  be  liable.*    But  it  has  been 
held  that  the  president  of  a  corporation  is  not  liable  to  an 
action  for  a  personal  injury,  merely  by  reason  of  the  fact  of 
his  having  transmitted  an  order  of  the  corporation  to  a  servant, 
who,  in  executing  it,  has  used  illegal  force;  otherwise,  if  the 
order  has  been  issued  by  him  on  his  own  responsibility.*    This 
is  in  conformity  with  the  rule  which  exonerates  an  interme- 
diate  servant,  where  the  injury  has  been  committed  by  a 
servant  subordinate  to  him  under  circumstances  that  would 
make  the  immediate  actor  and  the  ultimate  principal  liable.* 
For  instance,  the  selectman  of  a  town  will  not  be  liable  for 
the  trespass  of  a  servant,  unless  he  directed  or  authorized  it.' 

§  4007.  Directors  not  Necessarily  Liable  for  the  Fraads  of 
Subordinate  Agents  Appointed  by  Them.  —  It  is  a  rule  in  the 
law  of  agency  that  an  agent  is  not  liable  for  the  wrongs  com- 
mitted by  a  subordinate  agent  appointed  and  controlled  by 


^  Be  National  Bank,  L.  B.  10  £q. 
296. 

'  New  Brunswick  Ac,  B.  Co.  «• 
Oonybeare,  9  H.  L,  Gas.  725,  740; 
Western  Bank  of  Scotland  v.  Addie, 
U  B.  1  H.  L.  (Sc.)  145,  157. 

*  Peck  V.  Cooper,  112  ni.  192;  t.  c. 
54  Am.  Bep.  231. 

*  Haniman  v.  Stowe,  57  Mo.  93. 
The  distinction  is  taken  by  Lord  Holt 
in  the  leading  case  of  Lane  «.  Cotton, 
12  Mod.  480;  t .  e.  1  Ld.  Baym.  646, 


655.  See  also  Cary  v.  Webster,  1 
Strange,  480 ;  Montfort  v.  Hughes,  3 
E.  D,  Smith  (N.  Y.),  591 ;  Suydam  v, 
Moore,  8  Barb.  (N.  Y.)  858;  Phelps  v. 
Wait,  80  N.  Y.  78. 

*  Hewett  V.  Swift,  8  Allen  (Mass.), 
420.  Compare  Bath  v,  Caton,  37  Mich. 
199. 

•  Stone  V.  Cartwright,  6  T.  B. 
411. 

T  Bacheller  «.  Pinkham,  68  Me. 
253. 
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him,  unless  the  CTidence  shows  that  he  authorized  the  wronf, 
or  in  some  way  participated  in  it.     The  reason  is  that  the 
agent  doing  the  wrong  is  not  his  agent,  hnt  the  agent  of  the 
common  principal.     The  doctrine  of  respondecct  gtgperior  does 
not  apply  to  him,  but  to  the  principal.     If  the  intermediate 
agent  has  been  guilty  of  negligence  in  selecting  an  unfit  sub- 
ordinate agent,  this  is  merely  a  breach  of  duty  to  his  principal, 
for  which  he  is  answerable  to  him,  and  not  to  another  person. 
This  doctrine  has  been  applied  where  the  intermediate  agent 
was  a  steward  or  manager  of  mines,^  the  president^  or  general 
agent'  of  a  corporation,  the  selectman  of  a  town,^  and  the  cap- 
tain of  a  vessel.*    When,  therefore,  the  directors  of  a  company 
appointed  certain  brokers  the  agents  of  the  company  to  sell, 
fur  the  account  of  the  company,  certain  debentures  of  the 
company,  and  the  brokers,  unknown  to  one  of  the  directors, 
in  order  to  effect  the  sale,  put  forth  fcdse  and  fraudulent  state- 
ments concerning  the  standing  of  the  company,  whereby  the 
plaintiff  was  deceired  into  investing  in  the  debentures,  which 
turned  out  to  be  worthless,  it  was  held  that  the  plaintiff  could 
not  maintain  an  action  for  the  damages  thus  sustained, against 
this  director/     But  circumstances  may  exist  which  will  charge 
the  directors,  although  they  did  not  know  of  the  fraud  at  the 
time  it  was  committed.     This  will  happen  where  the  directors 
personally  and  knowingly  derived  a  benefit  from  the  fraud. 
Here  the  subordinate  agents  who  committed  the  fraud  become 
iu  a  sense  the  agents  of  the  directors.^ 

§  4008.  What   E^nowledse  Imputable  to    Directors  and 

Officers. — The  directors  of  a  corporation  are  conclusively 

^  Stone  V.  Cartwright,  S  T.  R.  411«  *  Upon  these  grounds  In  the  caM 

*  Hewitt  V.  Swilt»  3  Allen  (Maaa.),     Just  cited  some  ol  the  directonimra 
420.  charged  and  one  of  them  diachsi|;ed; 

'  Bath  fh  Gaton,  87  Mich.  100.  but  the  learned  judges  were  not  alto- 

*  Bacheller   v.  Pinkham,  6S  Me.  gether  agreed  in  the  reaaonBtbejsa^ 
253.  for   then-   conclusions^  and  Cotton, 

*  Nicholson  «.  Moonsey,  15  East,  L.  J.^  dissented  from  ao  much  d  tho 
884.  judgment  aa  diacharged  the  director 

^  Weir  fh  Bamett,  8  Sx.  DIt.  82;     who  daived  no  penBooal  beDfifii^ram 
affirmed  on  appeal,  8  Ex.  Div.  288.  the  tranaaclioo. 
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chargeable  with  knowledge  of  the  statute  under  which  the  cor- 
poration is  organized  and  from  which  it  derives  its  powers;* 
and,  indeed,  all  persons  who  join  a  corporation  are  presumed 
to  acquaint  themselves  with  its  constitution  and  by-laws.* 
Clearly,  an  officer  and  stockholder  of  a  corporation  is,  by  rea- 
son of  his  position,  prtTna  facie  chargeable  with  knowledge  of 
the  ctLstoms  and  usages  of  the  corporation;'  though  it  has  been 
held  that  a  director,  and  for  stronger  reasons,  a  mere  stock- 
holder, is  not  chargeable,  as  matter  of  law,  with  actual  knowl- 
edge of  the  business  transactions  of  the  corporation,  or  of  the 
contents  of  its  books  and  papers.*    It  seems  to  be  a  principle 
of  the  law  that  where  several  persons  act  jointly^  whether  in 
respect  of  their  own  business,  or  as  agents  for  another,  the 
knowledge  acquired  by  one  of  them,  while  so  acting^  with  ref- 
erence to  the  subject-matter  of  their  joint  action,  will  be  im- 
puted to  all.* 

1  Van  Etten  v.  Eaton,  19  Mich.  187,  «  5284.    It  has  been  held  that  notice 

193.    Therefore,  their  failure  to  make  to  a  corporaticm  is  notice  to  its  officers 

and  publish  a  report  required  hy  such  in  respect  to  defects  in  the  iHU  to 

statute  is  presumed  to  haye  been  «i-  promiuory  noUi  tramf erred  by  the  cor- 

tentionaL    Ibid.  poration  to  them.    Kelson  v.  Welling- 

'  BeUevUle  Mutual  Ins.  Oo.  v.  Van  ton,  5  Bosw.  (N.  Y.)  178. 

Winkle,  12  N.  J.  Eq.  383.  •  Lyman  «.  Bank  of  U.  S.,  12  How. 

»  Fraylor  v.  Sonora  Ac.  Co.,  17  Oal.  (U.  S.)  225;  affirming  #.  c.  1  Blatchf. 

594.  (U.  8.)  297  (where  certain  directors 

*  Budd  V.  Robinson,  126  N.  Y.  118 ;  made  a  jairUpurehaee,  and  the  knowl- 
12  L.  R.  A.  473;  t.  c.  22  Am.  St.  Rep.  edge  of  some  was  imputed  to  all). 
816 ;  9  Rail.  A  Corp.  L.J.  428;  26  N.E.  Compare  Perry  v.  Simpson  Water- 
Rep.  1046;  Briggs  «.  Spaulding,  141  proof  Man.  Co.,  87  Conn.  520. 
V.  8.  182.    See  onie,  i  1061;  pott, 
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§  4100.  Directors  may  be  liiable  for  Ne^rUfirence. — Sub- 
ject  to  the  qualifications  hereafter  stated,  ~  qualifications  which 
render  the  rule  of  little  value  to  stockholders  or  creditors,— 
the  directors  of  a  corporation  are  bound  to  administer  its 
affairs  according  to  the  terms  of  its  charter  or  governing  stat- 
ute, with  diligence  and  in  good  faith;  and  if  they  fail  in 
either  respect  they  are  liable  to  the  party  in  interest  who  is 
injured  by  it,  for  a  breach  of  trust,  and  may  be  made  to 
account  with  him  in  a  court  of  chancery.*  It  has  been  said 
that  if  they  neglect  to  perform  the  acts  which  are  within  their 
authority,  and  which  they  ought  to  perform,  neither  a  court 


^  Hod{;;es  v.  New  England  Screw 
Co.,  1  B.  1. 312 ;  «.  c.  5S  Am.  Dec.  624 ; 
Bank  of  St.  Mary's  v.  St.  John,  25 
Ala.     666.     Compare    Patteson    v. 
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subject  in  28  Cent.  L.  J.  286. 
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of  law  nor  of  equity  will  allow  them  afterwards  to  take 
advantage  of  their  own  neglect.^  They  are,  therefore^  liable, 
affirmatively  or  negatively,  to  some  extent  at  least,  for  losses 
happening  through  their  negligence.  Statutes  have  frequently 
been  enacted  in  confirmation  of  this  principle.' 

§  4:X01«  Distinction,  in  Respect  of  This  liiability,  between 
Discretionary  and  Ministerial  Acts. — In  respect  of  the  lia- 
bility of  the  directors,  trustees,  or  other  managing  board  of  a 
corporation  for  negligence,  we  may  take  a  distinction  between 
acta  done  hy  such  officers  in  their  judicial  or  legislative  capac- 
ity (if  such  expressions  may  properly  be  used),  as  to  which 
they  are  called  upon  to  exercise  a  discretion^  and  acts  which 
are  merely  ministerial.     This  distinction  is  of  constant  appli- 
cation in  determining  the  liability  of  municipal  corporations/ 
and  public  officers^  for  negligence;  though  it  is  not  much 
resorted  to  in  the  cases  of  directors  of  private  corporations. 
For  mere  errors  of  judgment  by  the  officers  of  a  private  cor- 
poration, by  which  damage  has  been  done  to  a  member  of  a 
corporation,  an  action  at  law  does  not  lie;  for,  to  give  such  an 
action  would  be  to.  destroy  the  discretion  vested  in  them,  by 
making  it  subject  to  revision  in  the  judicial  courts.     To  war- 
rant such  an  action  it  must  appear  that  the  act  complained  of 
was  willful  and  malicious^  and  done  for  the  purpose  of  injuring 
the  plaintiff.*    When,  therefore,  certain  officers  of  a  corpora- 
tion, sitting  as  jurors,  according  to  the  constitution  of  the 
company,  forfeited  the  franchises  of  one  of  the  members  of 
the  company  ou  account  of  his  refusal  to  pay  a  fine  which 
had  been  levied  upon  him,  it  was  held  that  an  action  for  the 
damages  thus  infiicted  upon  him  would  not  lie,  although  the 
proceeding  which  resulted  in  the  forfeiture  was  irregular,  so 
much  so  that  the  court  of  Queen's  bench  had  awarded  a  man^ 
damus  to  restore  the  plaintiff  to  his  privileges;  the  ground  of 


^  Bargate  v,  Shortridfs^e,  5  H.  L.Cas.  297 ;  t •  e.  24  L.  J.  Ch.  457. 
'  See  for   example,    Bev.    Stats,  ^  2  Thomp.  Neg.,  p.  816. 

Ohio,  1880,  4  8314.  *  Harman  v.  Tappenden,  1  East, 

*  2  Thomp.  Neg.,  p.  781.  555. 
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the  decision  being  that  the  proceedings  which  restilted  in  the 
forfeiture  involved  simply  a  mistake  to  which  no  malicious 
motives  were  imputable.^  The  liability  of  such  ofBcers  for 
official  acts  which  result  in  injuries  to  members,  is  closely 
analogous  to  that  of  judges  of  elections;  and  in  the  case  cited, 
Lord  Kenyon  quoted  from  such  a  case,  and  based  his  reason- 
ing upon  it.* 

g  4102.  Kot  liable  for   Discretionary  Acts:    liable  for 
Gross  Negrlisrence  in  Respect  of  Ministerial  Duties. — With 

respect  to  the  liability  of  the  directors  of  a  corporation  to  the 
corporation  itself,  it  is  supposed  that  we  must  recur,  for  the 
solution  of  all  questions  which  may  arise,  to  the  general  doc- 
trines which  govern  the  liability  of  agents  and  mandataries. 
It  is  also  supposed  that  these  rules,  being  rules  of  right,  and 
not  rules  of  procedure,  are  equally  and  uniformly  applied, 
whether  the  question  arises  in  a  court  of  law  or  in  a  court  of 
equity.    It  cannot  be  that,  in  respect  of  a  matter  which  so 
vitally  concerns  the  interests  of  men  engaged  in  mercantile 
pursuits,  there  is  one  rule  of  right  in  a  court  of  law,  and 
another  rule  of  right  in  a  court  of  equity.    We,  therefore,  find 
substantially  the  same  rules  applied  in  Godbold  v.  Branch 
Bank  of  Mobile,'  which  was  an  action  at  law  by  a  corporation 
against  its  directors  for  negligence,  and  in  Spering's  Appeal/ 
which  was  a  bill  in  equity  by  the  trustee  of  an  insolvent  cor- 
poration to  charge  the  directors  on  the  same  ground.    These 
rules  are:  1.  Where  directors  are  clothed  with  a  dUcretionf 
they  are  not  responsible  to  the  corporation  for  damages  flow- 
ing from  an  exercise  of  this  discretion,  however  erroneous 
their  exercise  of  it  may  have  been.     2.  In  respect  of  their 
ministerial  duties,  they  are  not  responsible  to  the  corporation 

^  Harman  v.  Tappenden,  1  East,  a  company  a  lioenae  to  do  bosioeff 

655.  unless  he  acts  corruptly,  hifl  action 

•  Namely,  the  case  of   Drewe  v.  being  judicial.    State  9.  Thomas,  88 

Coulton,  Bet  out  in  the  note  in  1  East,  Tenn.  491 ;  s,  c.  12  8.  W.  Rep.  10S4. 
663.    On  the  same  ground  the  insur-  »  11  Ala.  191 ;  #.  c.  46  Am.  I>ec.  211. 

ance  oommierioner  of  a  State  is  not  ^  71  Pa.  St.  11,  24;  «.  e.  10  Anu 

t>exaonally  liable  for  refusing  to  grant  Bep.  6S4. 
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for  anytliing  short  of  gross  negligence,  non-attendance,  and 
fraud,  whereby  frauds  have  been  perpetrated,  or  the  property 
of  the  corporation  embezzled  or  wasted.^  The  leading  case 
OBtahlishing  this  doctrine  is  Colt  v.  WooUaston.'  An  able 
exposition  of  it  is  also  found  in  Percy  v.  Millaudon/  which  is 
a  case  of  high  authority.^ 

§  4103.  Not  Liable  for  Mistakes  of  Judgment.  —  As  the 
directors  impliedly  stipulate  with  the  stockholders  to  give  no 
more  than  good  faith  and  ordinary  or  reasonable  care/  it  fol- 
lows that  they  are  not  liable  for  losses  happening  through 
mere  mistakes  of  judgment^  whether  in  respect  of  discretion- 
ary or  ministerial  matters.'    It  has  been  said  that  they  are 
not  liable  for  mistakes  of  judgment  although  so  gross  as  to 
appear  absurd,  if  honest  and  within  the  scope  of  their  powers, 
— especially  when  acting  under  the  advice  of  counsel^    It 
has  also  been  said  that,  to  render  them  liable,  the  acts  must 
be  so  grossly  wrong  as  to  warrant  the  imputation  of  fraud,  or 
the  want  of  the  necessary  knowledge  for  the  performance  of 
the  duty  assumed  by  them,  on  accepting  the  agency.*    There- 
fore no  recovery  can  be  had  against  the  directors  of  a  bank 
for  losses  sustained  by  mere  errors  in  judgment  in  purchas- 
ing under  execution  and  foreclosure  sales,  in  an  attempt  to 


^  Henry  «.  Jackson,  87  Vt.  431,  is 
also  a  good  illustration  of  the  rule 
stated  in  the  text.  To  the  same  effect, 
see  Smith  v.  Prattville  Man.  Co.,  29 
Ala.  503 ;  Neall  v.  Hill,  16  CaL  145, 
151;  f.  e.  76  Am.  Bee  50S. 

"  2  P.  Wms.  154. 

*  S  Mart.  (K.  8.)  68. 

*  }t  ifl  quoted  with  approval  in 
Story  on  Bailments,  $  173  a;  Whart. 
on  Neg.,  ^  510,  and  in  Steamboat  New 
World  V.  King,  16  How.  (U.  S.)  469. 

*  Fott,  k  4104. 

*  Wallace  v.  Lincoln  Sayings  Bank, 
89  Tenn.  630;  «.  c.  24  Am.  St.  Bep. 
626;  9  RaiL  6t  Corp.  L.  J.  482;  15 
8.  W.  Bep.  448;  4  Bkg.  L.  J.  249; 


Spering's  Appeal,  71  Pa.  St.  11 ;  t •  c. 
10  Am.  Bep.  684;  Thomp.  Off.  Corp. 
233;  Briggs  v.  Spaulding,  141  U.  S. 
132;  Smith  v.  Prattville  Man.  Co.,  29 
Ala.  503 ;  Witters  v.  Sowlea,  31  Fed. 
Bep.  1;  Hodges  «•  New  England 
Screw  Oo.,  1 B.  1. 312 ;  «.  c.  53  Am.  Dec. 
624 ;  f .  c.  on  second  appeal,  3  B.  I.  9 ; 
Godbold  V.  Branch  Bank,  11  Ala.  191 ; 
f.  c.  46  Am.  Dec  211 ;  Be  New  Mash- 
onaland  Exploration  Co.  [1892]  8  Oh. 
577 ;  Overend  &  Gurney  Oo.  v.  Gibb, 
L.  B.  5  H.  L.  480;  affirming  #•  c« 
L.  B.  4  Oh.  701. 

^  Spering's  Appeal,  svLprcL. 

*  Godbold  «.  Branch  Bank,  11  Ala* 
191;  «.  e.  46  Am.  Dec.  211. 
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save  debts  due  the  bank.^  Nor  can  directors  of  a  national 
bank  be  made  liable  for  the  debts  of  a  bank,  for  an  error  or 
misstatement  innocently  made  by  him  in  a  report  of  the  con- 
dition of  the  bank;'  nor  for  losses  to  the  bank,  caused  by 
declaring  dividends  based  on  an  error  of  judgment  as  to  the 
value  of  assets;  nor  for  losses  on  loans  and  discounts  made 
in  good  faith  but  resulting  in  loss;*  nor  for  making  invest- 
ments on  doubtful  or  insufficient  security;*  nor  for  purchas- 
ing under  execution  and  foreclosure  sales  in  attempting  to 
save  the  debts  due  to  the  corporation ;  *  nor  for  the  failure  of 
a  bank  in  which  they  deposit  funds  of  the  corporation  in 
good  faith  and  which  was  in  good  credit  at  the  time;*  nor 
for  failing  to  require  their  president  to  furnish  a  bond  to 
secure  the  faithful  discharge  of  his  official  duties.' 

§  4104«  Bound  to  Exercise  Ordinary  Business  Diligence.— 

The  measure  of  care,  skill,  and  diligence  required  of  the  di- 
rectors of  a  corporation  is,  stated  generally,  such  as  a  prudent 
man  exercises  in  the  conduct  of  his  own  affairs,  and  this  must 
be  determined  in  each  case  in  view  of  all  the  circumstances.* 
While,  as  hereafter  seen,  a  class  of  decisions  places  the  liability 
of  directors  under  this  head  on  a  ground  more  favorable  to 
them,  by  restraining  it  to  cases  of  gross  and  habitual  negli- 


^  Wallace  v.  Lincoln  Sayings  Bank, 
S9Tenn.  630;  «.  c.  24  Am.  St.  Hep. 
025;  9  Bail.  &  Corp.  L.  J.  482;  15 
8.  W.  Eep.  448 ;  4  Bkg.  L.  J.  249. 

*  Briggs  V.  Spaulding,  141  TJ.  6. 
182. 

*  Witters  V.  Sowles,  31  Fed.  Rep.  1, 

*  North  Hudson  Mut.  &c.  Asso.  v. 
Ohilds,  82  Wis.  460;  «.  c.  83  Am.  St. 
Rep.  57;  52  N.  W.  Rep.  600;  Will- 
iams  V,  McDonald,  37  N.  J.  £q.  409; 
WilUams  v.  Halliard,  88  N.  J.  Eq. 
373. 

^  Wallace  v.  Lincoln  Savings  Bank, 
89  Tenn.  630;  t.  <?.  24  Am.  St. 
Eep.  625;  9  Kail.  &  Corp.  L.  J,  482; 
4  Bkg.  L.  J.  249;  15  S.  W.  Rep. 
448. 
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*  Stewart  v.  Lee  Ac.  A86o.,64MiBB. 
499;  8,  c.  1  South.  Rep.  743. 

^  WilliamB  v.  Halliard,  38  N.  J. 
Eq.  373. 

»  Scott  V.  Depeyeter,  1  Edw.  Ch. 
(N.Y.)513;  nunv.Cary,82N.Y.66; 
f.  c.  37  Am.  Kep.  546;  Brinkerhoff  f. 
BoBtwick,  88  N.  Y.  52;  Mar«hAli  f . 
Farmers*  &c.  Bank,  85  Va.  676;  i.  c. 
17  Am.  St.  Rep.  84 ;  Bank  9.  Bill,  66 
Me.  885;  «.  c.  96  Am.  Dec.  47D;  8»t- 
ings  Bank  v.  Gaperton,  87  Kj.  ^I 
8.  c.  12  Am.  St.  Rep.  488;  WilLianiSf. 
McKay,  40  N.  J.  Eq.  189 ;  «.  c.  53  Am. 
Rep.  775 ;  Delano  v.  Case,  121  111.  247; 
8.  c.  2  Am.  St.  Rep.  81 ;  17  Dl.  App. 
581 ;  CJorbett  v.  Woodward,  5  Sawyer 
(TJ.  S.),  403,  416. 
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gence,    non-attendancoi  and  inattention  to  their  duties,^  yet 
none   of  the  decisions  exact  more  than  reasonable  business 
knowledge  and  skill,  strict  good  faith,  and  a  reasonable  meas- 
ure of  care  and  diligence  under  the  circumstances  of  the  par- 
ticular case.'    Although  being  engaged  in  the  management 
of  wbat  is  partly  and  sometimes  wholly  their  own  property, 
tbey  generally  serve  without  compensation,  and  do  not  im- 
pliedly engage  to  give  their  whole  time  to  the  service,  yet  the 
measure  of  care  required  of  them  is  no  doubt  that  of  an  ordi- 
nary bailee  for  hire^  and  not  that  of  an  insurer  of  the  property 
coming  into  their  hands.     This  follows  from  the  principle 
that  they  are  agents  of  the  corporation;  and  this  is  the  meas- 
ure  of  liability  imposed   upon  the  ministerial  ofScers  and 
agents  of  corporations,  and  also  upon  the  agents  of  natural 
persons   who    receive  a  compensation    for    their  services.* 
Directors  of  a  bank,  for  instance,  must  exercise  ordinary  care 
and  prudence  in  the  administration  of  the  affairs  of  the  bank — 
such  degree  of  care  as  ordinarily  prudent  and  diligent  men 
would  exercise;  and  in  determining  this,  the  restrictions  of 
the  statutes  und  the  usages  of  business  are  to  be  taken  into 
account.*    Another  court  says  that  reasonable  conformity  to 
the  customs  and  methods  in  vogue  among  prudent  bankers  is 
the  degree  of  diligence  required  of  them.^    This  rule  of  lia- 


»  Pott,  i  4106. 


>  Smith  V.  Prattville  Man.  Co.,  29 
Ala.  603;  Hodges  v.  New .  England 
Screw  Ck>.,  1  B.  I.  S12;  g.  c.  6S  Am. 
Dec.  624 ;  8  R.  1. 9 ;  Godbold  v.  Branch 
Bank,  11  Ala.  191 ;  «.  c.  46  Am.  Dec 
211 ;  Bpering'8  Appeal,  71  Pa.  St.  11 ; 
I.  c  10  Am.  Bep.  684 ;  Thomp.  Off. 
Corp.  233.  Compare  United  Soc.  v. 
Underwood,  9  Bush  (Ky.),  609;  «.  c. 
15  Am.  Bep.  731. 

'  Such  is  the  measnre  of  liability 
imposed  upon  the  secretary  of  a  buildr 
ing  aatociation:  Mowbray  v.  Antrim, 
123  Ind.  24;  s.  e.  20  N.  £.  Bep.  868. 
Upon  an  executor  or  (idministrator  in 
respect  of  the  investment  of  the  estate : 
Norwood  V.  Harness,  98  Ind.  134 ;  g.  c. 


49  Am.  Bep.  739,  and  many  cases  there 
cited.  Upon  the  guardiari  of  the  es- 
tate of  an  infant :  Slauter  v.  Favorite, 
107  Ind.  291,  e.  e.  57  Am.  Bep.  106; 
State  V,  Greensdale,  106  Ind.  364;  «.  c. 
55  Am.  Bep.  753.  And  upon  an  (Utor^ 
ney  in  respect  of  the  custody  of  money 
collected  for  his  client:  Naltner  v. 
Dolan,  108  Ind.  500;  s.e.bS  Am.  Bep. 
61. 

*  Briggs  V.  Spaulding,  141  U.  S. 
132;  9.  c.  10  Bail.  &  Corp.  L.  J.  62;  5 
Bkg.  L.  J.  41. 

*  Wallace  v.  Lincoln  Savings  Bank, 
89  Tenn.  630;  «.  c.  24  Am.  St.  Bep. 
625;  9  Bail.  &  Corp.  L.  J.  482;  15 
S.  W.  Bep.  448. 
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bility  exonerates  the  directors  from  mere  mistakes  of  jndgmenti 
on  the  one  hand,^  and  leaves  them  liable  for  gross  negligent 
on  the  other.*  In  legal  nomenclature  the  expressions  ** reason- 
able  care*'  and  ** ordiruiTy  care**  are  generally  regarded  as  mean- 
ing the  same  thing;  and  it  was  evidently  upon  this  conception 
that  a  majority  of  the  Supreme  Court  of  Illinois  held  that 
bank  directors  are  trustees  for  the  depositors  as  well  as  for 
the  stockholders,  and  in  the  exercise  of  their  trust  are  bound 
to  the  observance  of  ordinary  care  and  diligence,  and  aro 
hence  liable  for  losses  resulting  from  the  non-observance  of 
such  care  and  diligence.*  In  like  manner,  the  Supreme  Court 
of  Tennessee  have  reasoned  that  the  diligence  required  of 
directors  of  corporstions  in  the  discharge  of  their  duties  is 
that  exercised  by  prudent  men  in  their  own  affairs,  being  that 
degree  of  diligence  characterized  as  ordinary.^ 

§  4105.  Such  Neglisrence  Judged  by  What  Standard — Bj 
Jadsre  or  Jury. — In  all  these  cases,  then,  the  question  is,  have 
directors  been  guilty  of  negligence  of  a  gross  and  flagrant 
character?    Whether  they  have  or  not,  must  always  be  a  ques- 
tion of  fact  depending  upon  the  circumstances  of  each  case.' 
No  rule  can,  therefore,  be  laid  down  by  which  to  solve  it 
But,  whilst  this  is  true,  it  is  none  the  less  true  that  some 
standard  ought,  if  possible,  to  be  adopted  for  a  guide  in  solv- 
ing it     This  standard,  obviously,  ought  not  to  be  the  exacting 
standard  of  the  legal  scholar.     Still  less,  perhaps,  ought  it  to 
be  the  standard  of  the  chancellor,  whose  whole  official  life  has 
been  a  course  of  dealing  with  business  failures,  and  insolvent 
corporations.     It  ought  to  be  the  standard  of  business  and 
financial  men^  who  understand  and  appreciate  the  hopes,  the 
motives,  and  the  surroundings,  with  which  such  ventures  art 


*  Ante,  ^  4103. 

*  Past,  i  4106.  Gaperton,  87  Ky.  S06 ;  i.  c.  12  Am.  Bt 

*  Delano  v.  Case,  121  lU.  247 ;  «.  c  Bei>.  488;  8  S.  W.  Rep.  885;  WiUimm 
2  Am.  St.  Bep.  81;  12  N.  E.  Bep.  676.  v.  McKay,  40  N.  J.  £q.  189;  «.e.  6S 

*  Wallace  v.  lincoln  Savings  Bank,  Am.  Bep.  775. 

88  Tenn.  630;  «.  c  24  Am.  St.  Rep.         *  Wallace 9.  Lincoln  Sav.  'Bsnky9 

625.    Similarly,  see    Sayings  Bank  v.  Tenn.  630 ;  «.  c.  24  Am.  St.  Bep.  ^ 
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gone  into.     More  briefly,  the  standard  of  care  required,  ought 
to  be  tlie  business  man's  standard  of  care,  and  not  the  stand- 
ard of   the  student,  or  of  the  judge.    This  view  was  well 
brought  out  by  Lord  Hatherley,  L.  C,  in  the  case  we  have  been 
considering/  in  explaining  his  judgment  in  another  case,* 
where  he  said:  "  What  I  did  intend  to  state  in  that  case  was, 
that  I  could  not  measure — and  I  think  it  would  be  a  very 
fatal  error  in  the  verdict  of  any  court  of  justice  to  attempt  to 
measure — the  amount  of  prudence  that  ought  to  be  exercised, 
by  the  amount  of  prudence  which  the  judge  himself  might 
think,  under  similar  circumstances,  he  should  have  exercised, 
I  think  it  extremely  likely,  that  many  a  judge,  or  many  a 
person  versed  by  long  experience  in  the  affairs  of  mankind, 
as  conducted  in  the  mercantile  world,  will  know  that  there  is 
a  great  deal  more  trust,  a  great  deal  more  speculation,  and  a 
great  deal  more  readiness  to  confide  in  the  probabilities  of 
things,  with  regard  to  success  in  mercantile  transactions,  than 
there  is  on  the  part  of  those  whose  habits  of  life  are  entirely 
of  a  different  character.     It  would  be  extremely  wrong  to 
import  into  the  consideration  of  the  case  of  a  person  acting  as 
a  mercantile  agent  in  the  purchase  of  a  business  concern, 
those  principles  of  extreme  caution  which  might  dictate  the 
course  of  one  who  is  not  at  all  inclined  to  invest  his  property 
in  any  ventures  of  such  a  hazardous  character."    These  views 
emphasize  the  importance  of  trying  such  a  suit  by  a  jury, 
assuming,  of  course,  that  a  suitable  jury  can  be  obtained  to 
try  it.    And  it  is  believed  that  where  the  issue  is  simply  one 
of  negligence,  and  the  element  of  fraud  does  not  come  in,  a 
chancellor  ought,  if  the  practice  of  his  court  will  warrant  it, 
and  if  a  suitable  jury  can  be  obtained,  always  to  take  the 
advice  of  a  jury  before  coming  to  a  decision.* 

§  4100.  Responsible  for  liosses  Happeningr  throngrb  GrcMss 
Keirliirence.  —  Directors  of  a  corporation  are  personally  Hable 

*  Orerend  ft  Gnmey  Co.  9.  Gibb,  L.  R.  5  H.  L.  494. 
*  Taiquand  «•  Marshall,  L*  B.  4         *  This  was  done   in    Hedges    «• 
Oh.  870.  Paqnett,  8  Or.  77. 

3001 


3  Thomp.  Corp.  §  4106.]    directors. 

for  suffering  the  corporate  funds  or  properly  to  be  wasted  or 
lost  by  gross  negligence  or  inattention  to  their  duties.^    Bank 
directors  may,  it  is  said,  commit  the  banking  business  to  their 
duly  authorized  officers;  but  this  does  not  absolve  them  from 
the   duty  of  reasonable  supervision;  nor  ought  they  to   be 
shielded  from  liability   because   of  want  of  knowledge  o! 
wrong-doing,  if  that  ignorance  is  the  result  of  gross  inatten- 
tion.'   It  is  said  that  directors,  by  assuming  office,  agree  to 
give  as  much  of  their  time  and  attention  to  its  duties  as  the 
proper  care  of  the  interests  intrusted  to  them  may  require.    If 
they  are  inattentive   to  those  duties,  neglecting  to   attend 
meetings  of  the  board,  and  turning  over  the  management  of 
the  corporate  business  to  the  exclusive  control  of  other  agents, 
they  are  guilty  of  gross  negligence  with  respect  to  their  min- 
isterial duties,  and  liable,  if  loss  results  to  the  corporation 
from  breaches  of  trust  or  acts  of  negligence   committed  by 
those  left  in  control,  and  which   by  due  care  and  attention 
on  their  part  such  directors  might  have  avoided,*    Whatever 
doubt  there  may  be  upon  the  question  whether  directors,  who 
generally  serve  without  a  salary,  and  who  are  consequently 
in  a  sense  gratuitoiLs  baikes,  are  liable  for  the  want  of  ordi- 
nary care,  all  judicial  holdings  agree  in  charging  them  with 
personal  liability  for  that  gross  and  habitual  negligencsand 
non-attendance,  which  is  tantamount  to  the  crassa  negligerUia 
of  the  civil  law,  and  which  is  justly  held  to  be  a  breach  of 
the  trust  which  they  have  assumed.^    It  is  plain  that  the 
expression  "  gross  negligence  "  is  loosely  used  in  many  of  the 
judicial  decisions,  and  that  it  is  sometimes  used  as  the  mere 
antithesis  of  a  want  of  ordinary  care,*  and  the  rule  seems  to 
be  the  same  in  section  165  of  the  English  Companies  Act 
1862,  which  makes  them  liable  on  a  winding  up  of  the  company) 

1  Horn  SUver  Min.  Go.  v.  Ryan,  42  89  Tenn.   SSO;  «•  e.  24  Am.  St  Bep. 

Minn.  196;  g.  e.  44  N.  W.  Bep.  56;  626. 

Hun  V.  Gary,  59  How.  Pr.  (N.  Y.)  *  TruBteee  v.  Boeseiux,  8  Fed.  Bep. 

426,  4S9 ;  «.  e.  affirmed  in  82  N.  Y.  65 ;  817  j  8.  e.  4  Hughes  (U.  S.),  387. 
87  Am.  Bep.  546.  *  It  waa  so  used  in  the  language  of 

«  Briggs  V.  Spaulding,  141  U.  S.  182.  the  court  in  Hun  v.  Gary,  82  N.  Y. 

»  Wallace  v.  Lincoln  Savings  Bank,  65;  s.  c.  87  Am.  Rep.  546. 
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if  it  appear  that  they  have  been  ''  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation  to  the  company."     Under  this  stat- 
ute the  directors  are  not  chargeable  with  liability  for  negli- 
gence, it  is  said,  unless  it  has  been  crassa  negligentia  xQ^xjliing 
in  loss.^    Aside  from  the  provisions  of  the  statute  law,  the 
mle    of   the  English   court  of    chancery,   founded  upon  a 
decision  of  Lord  Hardwicke  rendered  in  1742,  which  is  the 
foundation  of  all  the  subsequent  law  on  the  subject,  places 
the   liability  of   directors  upon  the  footing  of  *^  gross  non- 
aUendance  and  neglect  of  duty"  which  was  held  tantamount  to 
a  breach  of  trust    The  decision  contains  such  expressions  as 
"  supine  negligence,"  .  ..."  by  which  a  gross  complicated 
loss  happened  ";  and  the  civil  law  expression  crassa  negligentia 
is  used  as  furnishing  the  measure  of  tbeir  liability.'    Sir  N. 
Lindley,  in  speaking  of  their  liability  under  this  head,  uses 
the  expression  "  culpable  negligence"  or  "  willful  default."  * 
In  one  case  the  directors  were  held  liable  for  losses  sustained 
by  their  neglect  in  not  causing  the  business  of  the  company 
to   be  stoppedf  pursuant  to  a  provision  to  that  effect  in  its 
articles;  ^  but  where,  under  similar  circumstances,  the  share- 
holders had  sanctioned  a  continuance  of  the  business,  the 
conclusion  was  different.* 

§  4107.  Their  liiability  for  the  Acts   of  Subordinates. — 

Directors  of  corporations  may  and  must  commit  the  perform- 


^  Be  Liverpool  Household  Stores 
Ab80.,  62  L.T.  (H.  8.)  878;  8.  c.  8  Rail. 
ft  Corp.  L.  J.  227.  Other  casea  de- 
cided under  this  statute  are:  Be 
British  Guardian  Life  Assurance  Co., 
14  Ch.  Ciy.  335  (directors  held  liable 
for  breach  of  trust);  Be  National 
Asauranoe  Co.,  10  Ch.  Diy.  118  (di- 
rectors held  liable  for  making  pay- 
ments to  the  shareholders  out  of  the 
capital,  the  act  being  uUra  vires  and 
in  breach  of  their  trust) ;  Be  Forest 
of. Dean  Coal  Min.  Co.,  10  Ch.  Diy. 
450  (directors  not  liable  on  the 
ground  of  willful  default  or  misfea- 
sance for  failing  to  take  steps  to  re- 


ooYer  promotion-money  Improperly 
paid). 

'  Charitable  Corp.  «.  Sutton,  2 
Atk.  400;  9.  c.  Thomp.  Off.  Corp. 
226.  See  also  Overand  v,  Gibb,  L.  B. 
5  H.  L.  480 ;  Eyans  v.  Coventry ,  2  Jur. 
(H.  s.)  557 ;  8,  e.  on  appeal,  8  De  Grex, 
M.  &  G.  885. 

'  Lind.  Comp.  Law  (5th  ed.),  872. 

*  Western  Bank  v.  Bairds,  cited  in 
L.  B.  4  Ch.  381 ;  and  in  Lind.  Comp. 
Law  (5th  ed.),  373. 

*  Turquand  v.  Marshall,  L.  B.  4 
Ch.  876;  reversing  «.  e.  L.  B.  6  £q. 
112.  See  also  Lethbridge  v.  Adams^ 
L.  B.  18  £q.  547. 
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ance  of  the  ministerial  work  of  the  corporation  to  subordinate 
agents  appointed  by  them;  and,  as  already  seen/  they  are  not 
liable  for  the  acts  of  such  agents  on  the  principle  of  respondeat 
euperiar.  They  are  not  insurers  of  the  fidelity  of  the  agents 
whom  they  appoint,  but  if  they  act  in  good  faith  and  with 
reasonable  care  and  diligence  in  the  appointment  and  taper- 
vision  of  such  agents,  they  are  not  personally  liable  for  losses 
happening  through  their  frauds,  their  negligence,  or  their 
crimes.'  But  it  seems  clear  on  principle  that  if  they  wrong- 
ftUly  delegate  their  discretionary  duties  to  an  inferior  minis- 
terial officer/  he  becomes  their  alter  ego,  —  their  right  hand; 
so  that,  as  between  themselves  and  the  corporation  or  its 
creditors,  they  make  themselves  insurers  of  his  fidelity  and 
responsible  for  his  negligence,  under  the  principle  of  respcfi^ 
deat  superior.  In  a  negative  recognition  of  this  principle,  it 
has  been  held  that  where  the  directors  of  a  bunk  commit  the 
exclusive  charge  of  loans  and  discounts  to  the  cashier,^  they 
become  liable  for  losses  only  in  case  he  is  shown  to  have  been 
negligent.*  On  the  other  hand,  if  the  directors  of  a  bank 
leave  the  custody,  control,  and  management  of  its  securities 
and  property  to  a  single  officer,  no  matter  how  high  may  be 
his  character  and  reputation,  for  a  long  space  of  time,  with- 
out supervision,  examination,  or  inquiry^  they  are  guilty  of 
negligence  in  the  performance  of  their  duty.*  And  although 
it  is  said  to  be  proper  for  the  managers  of  a  savings  bank  to 
define  the  duties  of  the  bank  officers,  and,  in  order  to  facilitate 


1  AnU,  §  4097. 


■  Soott  1%  Depeyster,  1  Edw.  Oh. 
(K.  Y.)  513;  Briggs  v.  Spaulding,  lil 
XT.  S.  1S2;  Donn  v.  Kyle,  14  Bush 
(Ky.),  134;  Olews  v.  Bardon,  86  Fed. 
Rep.  617 ;  Wallace  «.  Lincoln  Savings 
Bank,  89  Tenn.  6d0;  «.  c.  24  Am.  St. 
Rep.  625. 

'  As  to  the  delegation  of  their  duties 
by  directors,  see  ante,  ^  S944,  et  seq. 

^  Tliat  this  duty  cannot  be  dele- 
gated, see  anUf  f  8948. 
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*  Wallace  «.  Lincoln 
89  Tenn.  680;  «.  c  24  Am.  St  Bep. 
625;  9  RaiL  &  Corp.  L.  J.  482;  16 
S.  W.  Rep.  448;  4  Bkg.  L.  J. 
294. 

*  Onderkirk  «.  Oentral  Nat.  Bank, 
119  N.  Y.  263;  i.  e.  29  N.  Y.  St.  Bep. 
578;  23  N.  £.  Rep.  875  (where  the 
question  ^as  as  to  the  liability  cjfft 
batA  for  the  loss  ol  bonds  deposited 
with  it). 
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the  transaction  of  business,  to  appoint  small  eommitUea^  to 
auperintend  such  officers  and  dispose  of  ordinary  routine 
work,  they  are  not  authorized  to  relax  vigilance  and  rely 
entirely  upon  such  officers  and  committees.*    In  judging  of 
their  liability,  it  must  be  kept  in  mind  that  they  are  not 
expected  to  devote  all  their  time  to  the  management  of  the 
corporation,  but  that  the  customary  method  in  regard  to  such 
associations  is  to  commit  the  active  management  and  respon- 
sibility to  the  custody  of  the  cashier  and  other  agents  to  whom 
salaries  are  paid,  and  whose  entire  time  is  demanded  in  the 
discharge  of  their  duties,  —  the  office  of  the  directors  being, 
in  their  character  of  part  proprietors  and  mandataries,  to 
superintend,  direct,  and  control;  and  that  the  ground  of  their 
liability  under  the  head  of  negligence  and  non-feasance  con- 
sists in  their  failure  to  exercise  due  dUigenee  in  this  work  of 
supervision  and  control:  the  question  being  judged  according 
to  the  circumstances  of  each  particular  case.' 


^  Compare,  wOet  4  3052. 

«  Williams  «.  McKay,  46  N.  J.  £q. 
52;  «•  e.  is  Atl.  Rep.  824. 

*  Wallace  v.  Lincoln  Savings  Bank, 
89  Tenn.  830;  «.  e.  24  Am.  St.  Rep. 
825.  Instances  of  non-liabilxiy  under 
the  foregoing  rules:  For  overdrafts 
allowed  by  cashier  without  knowledge 
of  directors  and  in  violation  of  in- 
structions :  Wallace  v.  Lincoln  Savings 
Bank,  89  Tenn.  880;  s.  c.  24  Am.  St. 
Rep.  626 ;  9  Rail.  <&  Corp.  L.  J.  482 ;  16 
8.  W.  Rep.  448;  4  Bkg.  L.  J.  249.  For 
insolvency  through  diiconnting  paper 
not  properly  secured  though  indorsed 
by  a  wealthy  director:  Movius  v, 
Lee,  30  Fed.  Rep.  298 ;  b.  e.  afiirmed 
«u5.  nam.  Briggs  v.  Spaulding,  141 
U.  8. 132.  For  losses  through  frauds 
and  forgeries  of  the  secreiart/f  con- 
tinued two  or  three  years:  Scott  «. 
Depeyster,  1  Edw.  Ch.  (N.  Y.)  513. 
for  paying  an  sxeesfwe  price  for  work 
done  for  the  corporation  in  an  emer- 
geney:   Ward  v*  Davidson,  89  Mo, 


445.  For  voting  eompensalion  to  an- 
other director  for  extra  services: 
Godbold  V.  Branch  Bank,  11  Ala.  191 ; 
s.  c.  46  Am.  Dec.  211.  For  allowing 
debts  due  the  corporation  to  become 
barred  by  the  statute  of  limitations: 
Wallace  t».  Lincoln  Savings  Bank,  89 
Tenn.  630;  s.  e.  24  Am.  St.  Rep.  625; 
9  Rail.  &  Corp.  L.  J.  482;  16  8.  W. 
Rep.  448;  4  Bkg.  L.  J.  249.  For 
allowing  the  president  of  the  corpora- 
tion, it  being  a  bank,  to  remain  in  its 
exclusive  charge  and  management: 
Briggs  V.  Spaulding,  141  U.  S.  182; 
ante,  $  3948.  For  not  making  any 
investigation  for  ninety  dajrs  after 
becoming  directors:  Ibid.  For  fail- 
ing to  keep  the  property  of  the  corpo- 
ration insured:  Gharlestown  Boot  & 
Shoe  Co.  V.  Dunsmore,  60  N.  H.  85. 
For  mistakes  of  judgment  and  mis- 
management in  making  investment 
of  the  company's  funds  on  doubt- 
ful and  insufficient  security  under 
the  temptation  of  realizing  for  the 
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§  4108.  Their  liiability  for  Negrligrent  Ignorance.  — Where 
there  is  a  duty  oj  finding  out  and  knowing,  negligent  ignorance 
has  the  same  effect  in  law  as  actual  knowledge.^  While  the 
directors  of  a  corporation  may  and  mrust,  as  already  stated, 
commit  the  details  of  its  business  'to  inferior  officers,'  this 
does  not  absolve  them  from  the  duty  of  maintaining  a  reason- 
able supervision,  and  if  such  inferior  officers  waste  the  assets 
of  the  corporation,  it  is  conceded  that  the  directors  cannot 
escape  liability  on  the  ground  that  they  did  not  know  of  the 
wrong-doing,  provided  that  it  appear  that  their  ignorance 
was  the  result  of  a  want  of  that  care  which  ordinarily  prudent 
and  diligent  men  would  exercise  under  similar  circumstances.' 
We  have  seen  that  directors  are  bound  to  exercise  ordinary 
and  reasonable  care,  which  is  synonymous  with  good  business 
diligence.  The  antithesis  of  this  degree  of  care  and  diligence 
is  not  gross  inattention,  but  it  is  ordinary  negligence — negli- 


company  large  profits  at  usurious 
ratee  of  interest:  Spering's  Appeal, 
71  Pa.  St.  11 ;  I.  e,  10  Am.  Bep.  684; 
Thomp.  Off.  Corp.  23S.  For  failing  to 
take  a  new  band  from  their  aecretary 
upon  his  being  re-elected,  under  the 
erroneous  supposition  that  his  old 
bond  would  continue  good,  and  this 
although  they  took  no  legal  advice : 
Vance  v.  Phoenix  Ins.  Co.,  4  Lea 
(Tenn.),  385.  For  subscribing  in  the 
name  of  the  corporation  for  shares  of 
stock  of  another  corporation :  Hodges 
V.  New  England  Screw  Co.,  1  B.  I. 
312;  I.  e.  53  Am.  Dec.  624;  on  peti- 
tion for  review,  8  R.  I.  9;  Thomp. 
Off.  Oorp.  259,  280.  For  failing  to 
detect  fraudulent  entries  made  by  the 
cashier,  though  extending  over  a 
period  of  nine  years :  Savings  Bank  v. 
Caperton,  87  Ky.  306;  «.  c.  12  Am. 
St.  Rep.  488;  8  S.  W.  Rep.  885;  4 
Rail.  &  Corp.  L.  J.  153.  The  case  was, 
upon  merging  one  bank  into  another, 
for  permitting  the  president  of  the  new 
bank  to  use  the  books  of  the  old  firm 
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in  making  the  transfer  to  a  new  set 
of  books,  the  president  being  a  (fe- 
favUer,  but  unknown  to  the  directors: 
Ibid.  For  allowing  the  same  person 
to  act  as  eathier,  book-keeper,  and  teUer: 
Ibid,  For  making  a  single  purchase  of 
United  States  bonds  to  enable  the  cor^ 
poration  to  avoid  taxation:  McNab  f. 
McNab  <Scc.  Man.  Co.,  41 N.  Y.  St.  Rep. 
906 ;  ».  e.  16  N.  Y.  Supp.  448. 

*  2  Thomp.  Neg.,  p.  762. 

«  AnU,  §§  8947,  4097,  4107. 

■  Briggs  V.  Spaulding,  141 U.  S.  152; 
Vance  v.  Phoenix  Ins.  Co.»  4  Lea 
(Tenn.),  385;  Williams  v,  McKay,  40 
N.  J.  £q.  189;  t.  e.  53  Am.  Rep.  775; 
Delano  v.  Case,  121  111.  247 ;  i.  e.  2 
Am.  St.  Rep.  81;  7  111.  App.  531; 
Brinkerhoff  v.  Bostwick,  88  N.  Y.52; 
Corbett  v.  Woodward,  6  Sawyer  (U.8.), 
403,  416;  Bank  v.  Hill,  56  Me.  385; 
I.  e.  96  Am.  Dec.  470;  Hun  «.  Oaiy, 
82  N.  Y.  65;  «.  c.  87  Am.  Rep.  546; 
Ackerman  v.  Halsey,  37  N.  J.  £q.  856; 
Trustees  v.  Bosseiux,  3  Fed.  Rep.  817; 
8.  c.  4  Hughes  (U.  S.),  387. 
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gence    without  any  intensifying  epithet.    Gross  inattention, 
on  the  other  hand,  is  the  antithesis  of  slight  attention,  just 
as  gross  negligence  is  the  antithesis  of  slight  care.    The  true 
theory   disregards  the  subtile  and   impracticable   distinction 
between  ordinary  negligence  and  inattention  and  gross  negli- 
gence and  inattention,  and  holds  directors  responsible  for  not 
knowing  that  of  which  they  had  the  means  of  knowledge;  and, 
while    relieving  them   from  the  responsibilities  of  insurers, 
ascribes  liability  on  the  ground  of  ignorance  of  that  which 
could  have  been  discovered  by  that  good  business  diligence 
which  is  incumbent  upon  them.^    Under  this  rule,  directors 
who,  by  their  negligence,  fail  to  discover  false  entries  on  the 
books,  and  fictitious  mortgages,  running  through  many  years, 
have  been  held  liable  for  the  money  secretly  withdrawn  and 
covered  thereby;'  nor  did  the  fact  that  managers  of  a  savings 
bank  had  no  time  or  ability  to  perform  their  duties,  or  that 
they  had  no  knowledge  of  unlawful  loans  and  investments, 
relieve  them  from  such  liability.'    On  the  other  hand,  a  court 
of  general  high  authority  has  let  itself  down  to  the  plane  of 
holding  that  it  is  error  to  instruct  a  jury  that  ^^  all  directors 
of  a  corporation  are  presumed  to  know  what  it  is  their  duty 
to  know,  what  they  are  able  to  know,  and  what  they  under- 
took to  know  when  they  accepted  the  responsibility  of  direct- 
ors; and  a  jury  have  a  right  to  suppose  that  the  directors  of 
a  corporation  have  a  knowledge  of  its  concerns.   In  the  absence 
of  direct  and  positive  evidence  of  the  knowledge  of  the  direct- 
ors, jurors  have  a  right  to  assume  that  they  are  doing  what 
they  were  appointed  to  do,  and  that  they  know  what  they  are 
appointed  to  know."*    It  is  merely  putting  the  same  proposi- 
tion in  another  form  of  words,  to  say  that  knowledge  of  all 
the  affairs  of  the  bank,  or  of  what  its  books  and  papers  would 
show,  cannot  be  imputed  to  a  director  for  the  purpose  of 
charging  him  with  a  liability.*    The  true  rule  is  exactly  the 


^  Shea  9.  Mabry,  1  Lea  (Tenn.),  *  Ibid, 

319.  *  Murray  v.  Nelson  Lumber  Co., 

'  WilliamB  v.  McKay,  46  N.  J.  Eq.  143  Mass.  250. 

26;  9.  c  16  AtL  Bep.  824.  *  Briggs  v.  Spaulding,  141 U.  8. 182. 
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reverse.     Another  court  applied  the  same  indifierent  concep- 
tion to  a  case  where  a  bank  had  been  completely  wrecked  and 
gutted  by  its  unfaithful  servants,  in  the  year  1884.     The  prin* 
cipal  rascal  was  one  Riddle,  who  officiated  as  its  president 
He  proceeded,   with  the  knowledge  of  the  cashier  and  the 
co-operation  of  one  or  more  clerks  and   subordinates.    He 
literally  emptied  the   vaults  of  the  bank  in  carrying  on  a 
gigantic  speculation  in  oil.     Nevertheless,  the  Supreme  Court 
of  Pennsylvania  held  that  the  directors  were  not  under  an 
obligation  to  know  this,  and  that  they  were  not  personally  liable 
for  not  knowing  it  and  preventing  it.^    The  Supreme  Court 
of  Tennessee,  in  a  case  illustrating  the  same  disposition  to  be 
lenient  with  a  class  of  mandataries  who  assume  the  custody 
and  proper  care  of  the  money  of  the  general  public,  have 
held,  in  substance,  that  directors  of  a  bank  are  not  to  be  held 
liable  for  overdrafts  by  customers  who  are  people  of  character 
and  business   integrity,  though   not  having  property  from 
which  payment  could  be  coerced,  where  such  overdrafts  are 
not  shown  to  have  been  authorized  by  the  directors,  nor  are 
they  shown  to  have  had  any  actual  knowledge  thereof,  though 
the  facts  of  such  overdrafts  could  have  been  ascertained  from 
an  examination  of  the  entries  upon  the  books  of  the  bank.* 

§  4109.  liiabiUty  for  Negligent  Acts  Which  are  Ultra  Tires. 

The  rule  already  adverted  to,'  which  exonerates  directors 
from  responsibility  for  losses  happening  through  mistakes  of 
judgment  and  honest  errors  in  exercising  the  discretionary 
power  committed  to  them,  applies  in  general  only  where  they 
act  within  the  scope  of  their  powers.  Where  they  assume  to 
act  outside  the  powers  conferred  upon  the  corporation,  or 
outside  the  powers  which  the  by-laws  or  other  governing 
instruments  have  conferred  upon  them,  then,  for  any  losses 
happening  in  consequence  of  such  action,  their  liability  rests 
upon  a  higher  ground  than  mere  negligence:  it  rests  upon 

^  Swentzel  v.  Penn  Bank,  147  Pa.  *  Wallace  9.  Lincoln  Savings  Bank, 

Bt.  140;  s.  e.  SO  Am.  St.  Rep.  718;  23     89  Tenn.  6S0;  «.  c.  24  Am.  St.  Bej^ 
Atl.  Rep.  605.  625. 

*  Ante,  i  4103. 
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the    ground   of    an   affirmative   breach  of   trust}    Wliile,   as 
stated    hereafteri  there  may  be  in   many  cases  ground  for 
exonerating  them  in  consequence  of  mistakes  of  la/w,  yet  where 
the  governing  statute  or  the  by-laws  have  made  the  rule  of 
their  duty  plain,  and  they  step  outside  of  that  rule,  and  loss 
results,  they  are  liable  to  make  it  good.*    This  theory,  strictly 
carried  out,  would  hold  them  to  the  liability  of  insurers  when- 
ever they  should  step  outside  the  limits  of  their  authority.    It 
would  also  impose  on  them  the  obligation  of  knowing,  in  any 
given  case,  the  extent  of  those  limits,  which  often  involves  a 
nice  question  of  law  or  interpretation,  as  to  which  judges 
might  differ  and  courts  reverse  and  contradict  each  other, 
and  where  the  opinion  of  counsel  could  not  furnish  an  abso* 
lutely  safe  guide.     If  we  extend  the  principle  by  analogy,  we 
shall  see  that  it  would  render  judges  and  ministerial  officers, 
acting  in  good  faith,  personally  liable  for  their  mistakes  of 
law;  nor  can  any  good  reason  which  would  shield  judicial 
and  ministerial  officers  from  liability  for  such  mistakes  be 
suggested,  which  would  not  operate  measureably  to  exonerate 
the  directors  and  managing  officers  of  corporations.      The 
true  theory  therefore  is,  that  the  doctrine  of  a  preceding  sec- 
tion,' that  directors  and  other  managing  officers  of  corpora- 
tions  are  not  liable  for  losses  happening  through  mistakes  of 
judgmenty  extends  to  mistakes  of  law^  as  well  as  to  mistakes  of 
fact.^     If,  therefore,  the  directors  of  a  corporation,  having 
acted  in  good  faith  and  upon  their  best  judgment  for  the 
interests  of  the  corporation,  do  an  act  beyond  the  scof^e  of 
their  powers  which  has  resulted  in  loss  to  the  company,'  —  as 
if  they  have  invested  its  funds  in  a  manner  not  authorized 
by  the  charter,  —  they  are  not  personally  liable  to  the  stock- 

^  Bargate  v.  Shortridge,  5  H.  L.  S7Am.  Rep.  546;  Brinkerhoff  v.  Boet- 

Gas.  297;    «.  e.  24  L.  J.  Oh.  (n.  8.)  wick,  88  N.  Y.  52;  Moees  v.  Ocoee 

457 ;  ante,  ii  8999,  4019.  Bank,  1  Lea  (T^nn.),  898. 

*  Citizens'  Loan  Abbo.  v.  Logan,  '  -^nte,  i  4108. 

29N.  J.Eq.  110;  Williams  n.  McKay,  *  Hodges  v.  New  England  Screw 

40  N.  J.  Eq.  189;  «.  c.  58  Am.  Rep.  Co.,  8  R.  I.  9;  Thomp.  Off.  Oorp.  259. 
775;  Htm  v.  Cary,  82  N.  Y.  65;  «.  c.  •  Watts's  Appeal,.78  Pa.  St.  870. 
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holders  therefor.^  But,  in  seeming  opposition  to  this,  it  bas 
been  held  that  an  erraneov^  belief  by  the  managers  of  a  sav- 
ings bank,  not  arising  from  misconstruction  of  the  charter,  as 
to  the  legality  of  certain  unlawful  investments  and  loans,  does 
not  relieve  them  from  liability  for  resulting  losses.*  In  line 
with  this,  it  has  been  held  that  a  director  and  member  of  the 
finance  committee  of  a  savings  bank,  who  acts  with  the  presi- 
dent in  investing  its  funds  in  mortgages  on  land  not  worth 
twice  the  amount,  contrary  to  a  prohibition  in  the  bank's 
charter,  is  chargeable  with  the  loss  on  the  investment,  even 
though  he  did  not  act  fraudulently,  and  derived  no  benefit 
from  the  loan,  —  the  error  not  being  a  mere  error  of  judgment 
or  mistake  in  estimating  the  value  of  the  property.*  So  the 
directors  of  a  corporation  incur  a  personal  liability  to  it  by 
voting  for  a  resolution  which  they  have  no  power,  express  or 
implied,  to  pass,  authorizing  the  issue  and  negotiation  of 
notes  of  the  corporation,  which  are  in  effect  void,  where  such 
notes  are  issued  and  come  into  the  hands  of  bona  fide  pur- 
chasers for  value.^  Nor  are  directors  relieved  from  personal 
liability  for  an  vltra  vires  act  plainly  in  breach  of  their  trust, 
from  the  fact  that  they  acted  on  the  advice  of  able  and  ex- 
perienced counsel,  —  as  where  the  directors  of  an  insurance 
corporation  make  an  unlawful  transfer  of  its  assets  to  another 
company.*  But  where  an  ultra  vires  act  was  the  act  of  other 
directors  or  officer s,  and  the  directors  sought  to  be  charged 
did  not  participate  in  it,  and  were  not  guilty  of  negligence 
within  the  doctrine  of  a  preceding  section,*  they  are  not 
liable  for  the  losses  so  occasioned.^  If  these  decisions  can 
be  reconciled,  it  must  be  on  some  such  idea  as  this:  that 

^  Scott  V.  Depeyster,  1  £dw.  Oh.  Kneeland,  120  N.  Y.  184 ;  8  L.  R.  A. 

(N.  Y.)  613.  253;  «.  c.  30  N.  Y.  Bt.  Rep.  782;  24 

>  WiUiamB  v.  McKay,  46  N.  J.  Eq.  N.  E.  Bep.  381. 
25;  9.  c.  18  Ail.  Bep.  824;  Dodd  v.         *  Pierson  v.  Oronk,  26  Abb.  K. 

WUkinson,  42  N.  J.  Eq.  647;  «.  e.  9  Oas.  (N.  Y.)  25. 
Ail.  Bep.  685.  •  Ante,  i  4106. 

'  Williams  v.  McDonald,  42  N.  J.  ^  Moviua  v.  Lee,  90  Fed.  Bep.  298; 

£q.392;  TeYeT8ing«.c.87N.J.Eq.409.  «.  c.  affirmed,  9ub  nam.    Briggs  «. 

*  MetropoliUn    Eley.   B.   Oo.   v.  Spaulding,  141  U.  8.  132. 
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whether  a  director  can  be  held  liable  for  losses  happening 
through  an  honest  mistake  as  to  his  powers  depends  upon 
the  question  whether  the  mistake  was  a  flagrant  one  —  rising 
to  the  grade  of  that  craasa  negligentia  which  some  of  the 
courts  require  in  order  to  charge  a  director  for  mistake  and 
inattention  in  the  discharge  of  his  duties.     The  liability  of  a 
subordinate  officer,  as  for  instance  the  treasurer,  rests  upon  a 
different  ground.     If  the  directors  and  stockholders  concur  in 
embarking  the  corporate  funds  in  a  business  outside  the  limits 
of  its  articles  or  charter,  a  subordinate  o£5cer  obviously  ought 
not  to  be  held  liable  for  losses  occurring  through  mere  mis- 
takes of  judgment,  where  the  act  is  otherwise  within  the 
sphere  of  his  duties,  merely  for  that  reason.    In  such  a  case, 
the  corporation  would  be  estopped,  upon  the  most  obvious 
reasons,  from  thus  taking  advantage  of  its  own  wrong.^ 

§  4110.  Effect  of  Acquiescence  on  the  Part  of  the  Share- 
holders.— Although  the  shareholders  in  a  corporation  are  not 
bound  to  look  into  the  management,  and  will  not  be  held  to 
have  notice  of  everything  which  has  been  done  by  the  directors, 
who  may  be  assumed  by  the  shareholders  to  have  done  their 
duty,* — yet  if  they  do  know  how  the  directors  are  managing  its 
affairs,  and  that  they  are  overstepping  their  granted  powers, 
and  if  they  stand  by,  and  look  on,  and  make  no  objection, 
they  will  be  held  to  have  acquiesced  in  the  same,  and  will  be 
precluded  from  holding  the  directors,'  and  more  especially  a 
subordinate  ministerial  officer,^  to  a  personal  liability;  and 
under  similar  facts  it  has  been  held  that  the  State  cannot  main- 
tain a  statutory  action  to  dissolve  the  corporation.'  The  rule 
is  of   course  stronger  where  the  shareholders  affirmatively 


»  Holmes  ».  Willard,  125  N.  Y.  76;  Henry  v.  Jackson,  37  Vt.  431,    In 

I.e.  11  L.R.A.  170;  S4N.  Y.  St. Rep.  such  a  case  a  &y-Zatir  which  the  di- 

455 ;  9  Rail,  dc  Oorp.  L.  J.  117 ;  25  rectors  have  overstepped  is  waived: 

K.  E.  Rep.  1063.  XJnderhill  v.  Santa  Barhara  <&c.  Co., 

*  Stanhope's  case,  L.  R.  1  Oh.  161 ;  93  Gal.  300;  <•  c.  28  Pac.  Rep.  1049. 

«.  c.  35  L.  J.  (K.  8.)  296;  12  Jur.  (h.  s.)  *  Hobnes  v.  Willard,  125  N.  Y.  75. 

79.  •  People  v.  Ballard,  3  N.  Y.  St. 

*  Watts's  Appeal,  78  Pa,  St.  370;  Rep.  845. 
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authorize  the  doing  of  the  act  which  resnlts  in  loss.  Thus,  it 
has  been  held  that  the  directors  of  a  corporation  are  not 
chargeable  with  any  loss  which  the  cessation  of  business  and 
a  liquidation  of  the  affairs  of  the  corporation,  in  furtherance 
of  a  vote  of  a  majority  of  the  stockholders,  may  entail  upon 
the  minority  of  stockholders.^ 

§  4111.  lilablUty  of  Directors  for  Bach  Other's  Acta.  — If 
the  obligation  of  directors  to  supervise  the  affairs  of  the  corpo- 
ration is  of  any  substance,  and  is  not  a  mere  play  upon  words, 
it  should  seem  that  they  are  under  an  obligation  to  overlook 
each  other's  conduct  in  the  management  of  the  corporation, as 
well  as  the  conduct  of  the  subordinate  o£5cers  and  agents; 
and  yet  we  have  the  very  highest  judicial  authority  for  the 
conclusion  that  directors  of  national  banks  are  not  liable  for 
the  acts  of  their  associates  in  which  they  had  no  part, and  of 
which  they  had  no  knowledge.     Thus,  the  directors  of  such  a 
bank,  which  had  become  insolvent  by  reason  of  the  losses 
caused  by  the  discounting  from  time  to  time  of  paper  not 
properly  secured,  but  indorsed  by  a  director  who  was  a  man 
of  wealth  and  the  largest  stockholder  in  the  bank,  and  in 
whom  the  other  directors  had  reason  to  place  confidence,  were 
held  not  liable  for  the  mere  failure  to  discover  the  illegal 
transaction  and  to  prevent  the  offending  director  from  continu- 
ing therein.'    So,  it  has  been  held  that  the  directors  of  such 
a  bank  do  not  rest  under  a  common-law  liability  for  inatten- 
tion  to  their  official  duties  in  not   preventing  a  hazardous, 
imprudent,  and  disastrous  loan,  if  the  loan  was  made  by  their 
associates  without  their  knowledge,  connivance,  or  participa> 
tion.*     But  on  the  question  what  evidence  is  admissible  tend- 
ing to  show  the  participation  of  the  directors  sought  to  be 
charged  with  a  breach  of  trust,  it  has  been  held  competent 

^  Trisconi  v.  Winsbip,  43  La.  An.      Lee,  30  Fed.  Rep.  298;  24  Blatdif. 
46;  i.  c.  9  Bail.  &  Corp.  L.  J.  469;  9      (U.  S.)  291. 
South.  Rep.  29.  ■  Witters  v.  Bowles,  31  Fed.  Bep. 

«  Briggs  V.  Spaulding,  141  U.  8.      Ij  «.  c.  24  Blatchf.  (U.  8.)  332.   The 
182;  affirming  I.e.  Jii^ncmi.  Moviusv,     writer  submits   that   the   foregoiog 

decisions  are  unbound. 
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to  prove  that  they  participated  for  a  series  of  years  in  similar 
acts  of  misconduct,  although  such  previous  acts  are  not  in  issue 
in  the  particular  case.  In  other  words,  where  the  directors  of 
a  savings  hank  have,  for  a  series  of  years,  habitually  pursued 
a  course  of  misconduct  in  making  loans  in  consequence  of 
which  the  banks  happen  to  suffer  no  loss,  and  finally  some  of 
the  directors  make  a  small  illegal  loan  which  does  result  in 
loss,  the  prior  illegal  course  of  conduct  on  the  part  of  the 
other  directors  is  an  evidentiary  fact  tending  to  show  that 
they  authorized  or  participated  in  the  making  of  the  illegal 
loan  for  which  it  is  sought  to  charge  them.^ 

%  4112.  liiability  of  ex  Officio  Members  for  Each  Other's 

Acts.  —  Let  us  suppose  a  case  where  the  president,  secretary, 
and  treasurer  of  a  corporation  are  ex  officio  members  of  the 
board  of  directors,  and  where  the  directors  hold  no  meetings, 
but  commit  the  entire  manugement  of  the  corporation  to  these 
three  officers.  Here  it  has  been  held  that  they  do  not  stand 
liable  for  each  other's  acts  on  the  theory  of  being  compelled 
to  watch  over  each  other  as  ex  officio  directors,  but  that  their 
liability  is  that  of  officers, — that  is  to  say,  each  is  severally  liable 
for  his  own  misconduct,  in  the  absence  of  evidence  of  a  joint 
participation  in  any  particular  act,  which  is  not  presumed, 
but  must  be  proved.* 

§  4113.  Application  of  These  Principles  to  Banking:  Cor- 
porations*—  Little  need  be  said  upon  the  question  of  the 
application  of  this  chapter  to  the  negligence  of  hank  directors 
in  the  management  of  the  trust  funds  committed  to  their 
charge,  because  a  large  proportion  of  the  cases  already  dealt 
with  were  cases  of  that  character.  Bank  directors  do  not,  in 
strictness,  occupy,  in  respect  of  their  obligation  of  skiU,  care, 

*  Dodd  V.  Wilkinson,  42  N.  J.  Eq.  62  N.  W.  Rep.  600.    By  analogy  to 

647 ;  B.C.  9  Atl.  Rep.  685.    For  a  val-  the  foregoing,  it  has  been  held  that 

uable  collection  of  cases  on  the  admis-  a  report  of  the  secretary  is  not  com- 

sibility  of  evidence  o/  timilar  acts,  see  petent  evidence,  in  such  a  case,  against 

1  Thomp.  Trials,  ^  329,  et  %eq,  the  president  and  treasurer,  to  charge 

'  North  Hudson  <Scc.  Aaso.  v.  Childs,  them  with  the  losses.    Ibid. 


S2  Wis.  460;  «.  c.  33  Am.  St.  Rep.  57; 


3013 


8  Tbomp.  Corp.  §  4114.]    dirbctors. 

and  diligence,  any  different  position  from  that  of  directors  of 
other  corporations,  if  we  except  the  possible  case  of  directcn 
of  savings  banks.    The  latter  are,  under  many  schemes  of 
incorporation,  trt^tees  for  the  depositors,  even  while  the  insti- 
tution is  a  going  coneerni — the  object  of  the  incorporation 
being  to  create  an  incorporated  trustee  to  receive  and  invest 
the  savings  of  the  poor.     In  other  banks  the  well-known  rale 
of  law  is,  that  the  relation  of  the  bank  to  a  depositor  is  merely 
that  of  debtor  and  creditor,  and  not  that  of  bailor  and  bailee. 
It  is  only  in  theory  of  equity,  or  in  virtue  of  statutes,  that  the 
directors  become  in  any  sense  trustees  for  depositors  while 
the  institution  continues  solvent.     But  in  a  moral  sense  thej 
are  the  custodians  of  the  funds  committed  to  their  care  by  the 
stockholders  and  the  depositors;  and  it  is  unquestionably  the 
theory  of  courts  of  equity  that  this  creates  a  relation  of  trust 
and  confidence  which  demands  on  their  part  the  degree  of 
diligence  and  fidelity  already  spoken  of;  so  that  they  become 
liable  to  the  corporation  or  to  its  representative,  and   under 
statutes,  and  in  some  jurisdictions  without  the  aid  of  statutes, 
to  its  creditors,  for  failing  to  exercise,  in  the  discharge  of  their 
trust,  ordinary  care  and  diligence.^    The  liability  of  direeU^s 
of  national  banks  is  unquestionably  the  same  in  substance, 
under  the  provisions  of  the  National  Banking  Act,  as  under 
the  principles  of  the  common  law  and  of  equity.'    It  has  been 
held  in  one  of  the  Federal  circuits,that  if  the  right  to  forfeit 
the  charter  of  a  national  bank  for  violations  of  law  under  the 
National  Banking  Act,  is  lost  by  lapse  of  time,  the  directors 
cannot  be  proceeded  against  individually  for  such  violation;* 
but  the  decision  seems  to  be  a  strange  aberration,  for  there 
does  not  appear  to  be  any  connection  between  the  two  things 
except  that  they  are  spoken  of  in  the  same  section  of  a  statute. 

§  4114.  Indictment  of  Directors  for  Ne^ligrent  Failure  to 
Perform  Official  Duties. — There  is  a  valuable  decision  of  the 

^  Delano  v.  Case,  121  HI.  247;  t.  c«  U.  8. 132,  proceeds  throughout  on  this 

2  Am.  St.  Rep.  81 ;  12  N.  E.  Rep.  676.  assumption. 

«  Clews  t^.  Bardon,86Fed.Rep.617.  »  Welles  v.  Graves,  41  Fed.  Bep. 

The  case  of  Briggs  v.  Spaulding,  141  459 ;  i.  c.  7  Rail.  &  Corp.  L.  J.  392. 
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New  York  Court  of  Oyer  and  Terminer,  under  a  statute  forbid- 
ding railroad  companies  to  heat  their  cars  by  means  of  the 
deatb-dealing  stove,  where  several  points  of  criminal  law  were 
ruled  in  reference  to  the  indictment  of  directors  for  the  fail- 
ure to  perform  a  duty  enjoined  by  statute,  where  the  neglect 
to  perform  the  duty  is  made  a  misdemeanor, — the  court  hold- 
ing that  all  active  participants  in  violating  such  a  statute  are 
equally  guilty,  whether  directors  or  other  agents  or  servants, 
not  officially  but  personally;  and  on  the  other  hand,  that  mere 
neglect  to  comply  with  the  statute, — here  to  change  the  mode 
of  heating  the  ear$, — will  not  make  a  director  liable  who  has 
not  personally  participated  in  the  commission  of  the  offense; 
and  finally,  that  a  foreign  corporation  cannot  be  indicted,  though 
iig  directors  who  participate  in  its  unlawful  acts  can  be.^ 

^  People  e.  Olark,  14  N.  Y.  Bupp.  042;  ••  e.  10  BeiL  St  Corp.  L.  J.  S8. 
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§  4118.  General  Heads   of  liiability  to  the  Company* — 

The  general  head  to  which  the  liability  of  directors  to  the  com- 
pany itself  is  referred,  is  that  of  breach  of  trust}  This  breach 
may  consist  (1)  of  mere  non-feasance,  inattention,  failure  to 
perform  duties  which  they  have  assumed  towards  the  com- 
pany,—  that  is  to  say,  of  negligence;  or  it  may  consist  (2) 
of  acts  of  malfeasance^  fraud,  or  bad  faith;  or  (3)  it  may  con- 
sist of  acts  springing  either  out  of  negligence  or  bad  faith, 
or  blending  these  two  elements  together.  But  where  the 
ground  on  which  the  rightfulness  of  the  acts  is  impeached  is 
that  they  are  beyond  the  power  of  the  directors  —  that  is  to 
say,  ultra  vires,  these  three  grounds  of  liability  blend  together 
80  closely  that  we  shall  not  attempt  in  the  following  sections 
to  preserve  a  distinct  classification  of  them* 


^  AfUe,  i  4009,  et  seg.  As  to  ac- 
tions by  attorney-general  in  New 
York,  under  Act  of  1808,  to  recover 
misappropriated  assets,  see  People  «• 
Bruff,  60  How.  Pr.  (N.  Y.)  1;  Peo- 
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That  an  information  by  attorney- 
general  in  equity  does  not  he,  sea 
Attorney-General  «•  Utica  Ins.  Co.* 
2  Johns.  Gh.  (N.  Y.)  871. 
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§   4119.  Corporation    may    Sae    its    Directors,    either    at 
OT  in  Equity.  —  It  is  scarcely  necessary  to  suggest  that 
a  suit  for  the  purpose  of  setting  aside  transactions  of  the 
directors  or  their  governing  body,  in  fraud  of  the  rights  of 
the    corporation,  may  be  brought  by  the  corporation  itself. 
There  is  no  possible   doubt,  either  in  England  or  in  this 
country,  of  the  right  of  a  corporation  to  maintain  such  an 
action.^    Indeed,  actions  at  law  are  constantly  maintained  by 
corporations   against  their  unfaithful  directors,  where  the 
facts  are  appropriate  for  redress  at  law;' and  in  equity  the 
question    which    most    frequently   arises    is,   not    whether 
the  corporation  may  bring  such  an  action,  but  whether  it  is 
not  the  only  party  which  can  bring  it.*    Where  the  ground 
of  action  is  misfeasance  or  culpable  negligence,  the  corporation, 
not  the  stockholders,  is  a  proper  party  plaintiff,*  —  though, 
under  some  remedial  systems,  the  stockholders,'^  and  often  a 
creditor,*  may  maintain  an  action  at  law;  and  where  the  cor- 
poration is  still  under  the  control  of  the  unfaithful  directors, 
80  that  redress  of  the  grievances  cannot  be  had  by  an  action 
in  its  name,  a  stockholder  may  maintain  a  proceeding  in 
equity,  suing  for  himself  and  all  other  stockholders,  to  pro- 
tect the  rights  of  the  corporation,  as  trustee  for  its  stock- 
holders   and    creditors.^      Actions   brought  by  stockholders 
under  this  theory  involve  the  rights  of  minority  stockholders, 
as  well  as  the  rights  of  the  corporation;  and  the  questions 
arising  in  such  actions  are  so  numerous  and  complicated  that 
it  has  been  thought  best  to  deal  with  them  in  a  separate  title.* 


^  Ryan  v.  Leavenworth  &c.  R. 
Oo.,  21  Kan.  865 ;  Denny  i;.  Manhat- 
tan Co.,  2  Benio  (N.  Y.),  115;  Cross 
f.  Backett,  16  How.  Pr.  (N.  Y.)  62. 

'  Simons  v.  Vulcan  Oil  &  Mining 
Co.,  61  Pa.  St.  202 ;  «.  c.  100  Am.  Dec. 
628;  Branch  Bank  v.  Collins,  7  Ala. 
05;  Franklin  Fire  Ins.  Co.  v,  Jen- 
kins, 3  Wend.  (N.  Y.)  ISO. 

'  PoMt,  $  4471,  et  teg. 

*  Horn  Silyer  Mining  Co. «.  Ryan, 
42  Minn.  196;  44  N.  W.  Rep.  56;  pott. 


§  4472;  Evans  v,  Brandon,  53  Tex. 
56;  Peabody  v.  Flint,  6  Allen  (Mass.), 
52;  Smith  V.  Hard,  12  Met.  (Mass.) 
371,  384;  t.  e,  46  Am.  Dec.  690;  Allen 
V.  Curtis,  26  Conn.  456;  Attomey- 
Qeneral  v.  Wilson,  1  Craig  <k  P.  1. 

•  Post,  ^  4325. 

*  Past,  §$  4139,  4320. 

'  Craig  v.  Gregg,  88  Pa.  St.  19,  21; 
Evans  v.  Brandon,  53  Tex.  56. 
■  Post,  title  VII. 
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§  4190.  Action  whether  Leiral  or  ISqiiitable. — Where  legal 
and  equitable  remedies  are  blended  into  one  system  under  the 
modern  codes,  the  ftyrm  of  action  by  the  corporation  against 
its  directorSi  for  misfeasance  or  culpable  negligence,  may  be 
legal  or  equitable,  according  to  the  particular  circumstances.' 
The  proper  remedy  is  said  to  be  an  action  at  law  for  damages, 
and  not  a  bill  in  equity,  where  no  accounting  of  the  corpora- 
tion's financial  condition  is  necessary  to  determine  the  extent 
of  their  liability.'    In  Wisconsin,  an  action  by  a  corporation 
against  its  president  and  treasurer ^  seeking  to  charge  them  as 
ex  officio  members  of  the  board  of  directors,  for  having  exceeded 
their  power  and  usurped  the  powers  of  the  board,  without  the 
knowledge,  consent,  or  authority  of  the  board  or  stockholders, 
has  been  treated  as  an  equitable  action,  principally  on  the 
ground  that  the  allegations  of  the  complaint  required  differ- 
ent answers  and  different  evidence  to  meet  them,  creating 
questions  of  procedure  which  can  be  best  dealt  with  and 
overcome  in  an  equitable  action;  but  on  the  further  ground 
(which  does  not  seem  tenable)  that  no  recovery  can  be  had  at 
law  against  a  minority  of  the  board  of  directors  for  miscon- 
duct or  negligence,  inasmuch  as  they  can  act  only  when  law- 
fully assembled,  and  their  duties  as  such  are  devolved  on 
them  as  a  board,  and  not  individually.'     But  there  seems  to 
be  no  doubt  that  whenever  it  can  be  shown  that  the  directors 
of  a  corporation  have  been  acting  in  violation  of  their  trnst; 
or  have  combined  to  injure  the  property  of  the  corporation; 
or  have  fraudulently  misappropriated  the  corporate  funds  for 
their  own  benefit  or  for  the  benefit  of  third  persons;  or  have 
obtained  undue  advantage,  benefit,  or  profit  to  themselves  by 
purchase,  sale,  or  other  dealings  with  the  same, — a  court  of 
equity  has  power  to  grant  relief,  and  the  rights  of  the  corpo- 

*  Horn  Silver  Mining  Co.  v.  Ryan,  •  North  Hudson  Ac.  Asso.  v.  Childfl, 
42  Minn.  196;  44  N.  W.  Rep.  66.  82  Wis.  460;  «.  e.  33  Am.  St. Rep.  W; 

*  Thompson  v.  Greeley,  107  Mo.  62  N.  W.  Rep.  600.  It  was  held  error 
677 ;  17  S.  W.  Rep.  962 ;  Stephens  v.  for  the  court  below  to  treat  it  as  an 
Overstolz,  43  Fed.  Rep.  771.  Com-  action  at  law,  although  both  parties 
pare  post,  $  4309,  ei  uq.  seem  to  have  bo  understood  it. 
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ration  may  be  enforced  by  equitable  remedies.^  Indeed,  the 
jurisdiction  of  courts  of  equity,  to  compel  the  unfaithful 
directors  of  corporations  to  account  to  the  corporation  for 
losses  sustained  by  it  through  their  frauds  and  breaches  of 
trust,  has  been  settled  since  the  time  of  Lord  Hardwicke.' 


§  4121.  Bisrbt  of  Action  in  Beceiver,  and  whether  He  can 
Impeacli  Corporate  Acts.  —  The  receiver  of  a  corporation  suc- 
ceeds to  the  title  of  the  corporation;'  and  whatever  rights  it 
might  have  asserted  against  its  unfaithful  directors  he  may 
assert    against  them.    A  receiver  of  an   insolvent  national 
banking  association,  for  instance,  may  enforce,  for  the  benefit 
of  stockholders,  creditors,  or  depositors,  any  liability  of  its 
directors  for  non-performance  or  negligent   performance  of 
their  duties/    Accordingly,  he  may  maintain  an  action  at  law 
against  a  director  to  recover  damages  sustained  by  an  excessive 
loan.*     This  is  very  clear;  but  whether  the  receiver  of  a  cor- 
poration can  go  further  and   impeach  corporate  acts  which 
are  of  such  a  nature  that  the  corporation  itself  would  be 
•stopped  to  impeach  them,  has  been  questioned.     In  other 
words,  it  has  been  contended  that  his  title  is  derivative, — 
that  he  can  do  nothing  except  what  his  assignor,  the  corpora- 
tion, could  have  done.     This,  so  far  as  our  reading  enables  us 
to  express  an  opinion,  is  not  the  general  view  of  the  courts. 
He  occupies  a  higher  plane  than  that  of  a  mere  representative 
•f  the  company;  he  is  also  the  representative  of  its  creditors,* 


^  Ellsworth  Woolen  Man.  Go.  v. 
F^unoe,  70  Me.  440,  445 ;  t.  c.  10  Atl. 
Bep.  250. 

■  AfOe,  ^  4119 ;  Charitable  Corpo- 
ration V.  Sutton,  2  Atk.  400  (Anno. 
1742);  f.  c.  9  Mod.  349;  Thomp.  Off. 
Corp.  226;  Attorney-General  v.  Wil- 
ton, 1  Craig  Sc  P.  1,  2;  s.  c.  10  L.  J. 
(Oh.)  63;  11  Jur.  1174;  Bayless  v. 
Ome,  Freem.  Ch.  (Mise.)  161 ;  Attor- 
ney-General i;.  Utica  InB.  Co.,  2 
Johnfl.  Ch.  (N.  Y.)  371;  Citiscena' 
Loan  AsBO.  i;.  Lyon,  29  N.  J.  £q.  110. 


•  High  on  Receivers,  ^  316 ;  Curtis 
V.  Leavitt,  15  N.  Y.  9,  44 ;  Brouwer  «. 
Hill,  1  Sandf.  (N.  Y.)  629;  White  v. 
Haight,  16  N.  Y.  310 ;  Osgood  v.  Lay- 
tin,  48  Barb.  (N.  Y.)  464 ;  po$t,  ch.  161. 

*  MoviuB  V.  Lee,  30  Fed.  Rep.  298 ; 
Howe  V.  Barney,  45  Fed.  Rep.  668; 
i,  e.  5  Bkg.  L.  J.  16. 

*  Stephens  v.  Overstolz,  43  Fed.. 
Rep.  771 ;  ».  c.  4  Bkg.  L.  J.  52. 

•  "The  better  doctrine  undoubt- 
edly is,  that  he  stands  as  the  repre- 
sentative, both  of  the  creditors  of  the- 
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and,  as  such,  he  may  assert  against  the  corporation  any  right 
which  they  could  have  asserted.  It  is  believed  that  he  suc- 
ceeds to  rights  of  action  as  large  as  those  of  an  assignee  in 
bankruptcy,  as  stated  in  another  section.^  He  may  disaffirm 
certain  acts  of  the  corporation  which  are  illegal  and  in  viola- 
tion of  the  rights  of  its  creditors.  He  may  maintain  an  action 
to  set  aside  illegal  transfers  of  securities  belonging  to  the  cor- 
poration.' He  may  maintain  an  action  against  the  president 
of  the  corporation,*  or  against  a  director,^  to  recover  corpo- 
rate funds  or  securities  which  the  latter  has  fraudulently 
abstracted. 

§  4122.  BiiTht  of  Action  in  Assignee  for  Creditors.  —  The 

CLSsignees  of  an  insolvent  banking  corporation  may  maintain 
an  action  against  a  director  for  damages  for  loss  to  the  bank 
occasioned  by  the  fraudulent  sale  to  the  bank  of  its  own  stock 
by  a  director.  Such  right  of  action  being  essentially  one  of 
property,  as  distinguished  from  a  personal  tort,  passes  by  the 
assignment,  and  does  not  involve  the  setting  aside  of  the  con- 
veyance as  in  fraud  of  creditors.  The  action  may  be  brought 
by  those  representing  the  bank.* 

g  4123.  Pendency  of  Actions  by  Creditors  Prevents  Sub- 
sequent Action  by  Assignee. —  The  pendency  of  bills  in  equity 


corporation,  and  of  its  shareholders. 
He  is  not,  therefore,  the  agent  or  rep- 
resentative of  the  corporation  exclu- 
sively, hut  is  to  he  regarded  rather  as 
trustee  for  hoth  creditors  and  share- 
holders." High  on  Receivers,  §  314; 
citing  Gillet  v.  Moody,  3  N.  Y.  479  ; 
Talmage  v.  Pell,  7  N.  Y.  328,  347; 
Libby  v.  Rosekrans,  55  Barb.  (N.  Y.) 
217. 

^  See  also  pott,  §  4326. 

•  Gillet  V.  Moody,  3  N.  Y.  479. 

■  Butterworth  v.  O'Brien,  24  How. 
Pr.  (N.  Y.)  438. 

*  Gillet  V.  Phillips,  18  N.  Y.  114 ; 
Hayes  v.  Kenyon,  7  B.  I.  136.  But 
in  Mains  the  tnuteei  appointed  to 
wind  up  an  insolvent  corporation  can- 
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not  sue  for  wrongs  done  by  the  offioen 
to  the  injury  of  creditors;  such  an  ac- 
tion must  be  brought  by  the  credit- 
ors themselves.    Piscataqua  &c  Co, 
V.  Hill,  60  Me.  178,  182.    The  general 
doctrine  of  the  foregoing  text  has  an 
analogy  in  the  case  of  the  offidd  /tgut- 
dator  under  the  English  Companiefl 
Acts,  who  can  proceed  against  the  di- 
rectors for  breaches  of  trust.   See  Re 
National  Funds  Assurance  Co.y  10  Ch. 
Div.  118 ;  Feltom's  Ex'rs  case,  L.  B. 
1  Eq.  219 ;  Madrid  Bank  v.  Bayley, 
L.  R.  2  Q.  B.  37 ;  Re  Cardiff  Sav. 
Bank,  46  Ch.  Div.  587;  ante,  §  4106. 
^  Shultz  V.  Christman,  6  Mo.  App. 
888 ;  Grocers'  National  Bank  «.  Clark, 
48  Barb.  (N.  Y.  )  26. 
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by  creditors  (which  must  be  consolidated)  against  directors  of 
an  insolvent  corporation,  proceeding  on  the  ground  of  negli- 
gence and  mismauagement,  will  prevent  the  assignee  from 
maintaining  a  subsequent  suit  at  law  in  the  name  of  the  cor- 
poration against  the  directors  for  the  same  cause.     The  reason 
la  plain:  the  assignee,  to  say  the  least,  has  no  better  right  to 
bring  his  action  than  creditors,  and,  as  he  is  not  prior  in  right 
bis  action  fails  because  it  is  subsequent  in  time.     To  hold 
that  he  is  prior  in  right  would  in  many  cases  defeat  the  pur- 
poses of  justice, because  the  assignee  is  selected  by  the  accused 
and   delinquent  directors   themselves.      He  is,  to  a  certain 
extent,  their  own  hand,  and  they  have  presumptively  selected 
that  hand  with  the  view  that  it  shall  not  be  turned  against 
themselves.^ 

§  4kl24.  Directors  when  Jointly  Liable. — It  has  been  held 
that  in  an  action  in  equity  by  a  receiver  of  a  corporation 
against  its  directors  to  recover  moneys  fraudulently  appropri- 
ated by  them,  a  decree  may  be  entered  against  them  jointly,^ 
80,  under  the  modern  codes,  an  action  in  the  nature  of  an 
action  at  law  may  be  maintained  against  directors  of  a  cor- 
poration jointly  and  severally^  for  the  amount  of  losses  re- 
sulting from  their  suflFering  the  corporate  funds  or  property 
to  be  wasted  or  lost  by  gross  negligence  or  inattention  to  their 
duties.'  But  it  has  been  held  that  where  the  charter  of  a 
corporation  fixes  the  number  of  directors  at  sixteen,  and 
makes  a  majority  of  them  necessary  to  constitute  a  board 
competent  for  the  transaction  of  business,  a  joint  action  at  law 
cannot  be  maintained  against  four  for  acts  done  as  directors, 
for  the  reason  that  the  four  defendants  are  incapable  of  doing 
any  corporate  act,  and  cannot  act  jointly  as  directors.  If  they 
have  wasted  and  lost  the  funds  of  the  corporation,  the  action 
must  be  against  them  severally.^ 


^  Warner  1^.  Hopkins,  111  Pa.  &U  '  Horn  Silver  Mining  Co.  v,  Byan, 

S2S;  t.  c.  56  Am.  Bep.  266.  42  Minn.  196;  i.  c.  44  N.  W.  Rep.  56. 

>  McCarty'a  Appeal,  110  Pa.  St.  «  Franklin  Fire  Ins.  Co.  v.  Jenkins, 

879.  8  Wend.  (N.  Y.)  180. 
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§  4125.  Pleadlnflr:    Declaration,  Bill,  or   Complaint.  —  It 

has  been  held  in  New  Yorky  when  the  common'law  system  of 
pleading  was  in  force,  that  a  declaration  containing  a  general 
charge  that  the  defendants,  as  directors,  lent  the  corporate 
funds  on  security  known  by  them  to  be  insulSScient,  without 
specifying  time,  person,  or  circumstances,  is  bad  on  demurrer; 
and  so,  if  a  declaration  alleges  the  grievance  to  have  been 
committed  in  part  by  want  of  care,  and  in  part  by  corrupt  and 
willful  mismanagement.^    A  biU  brought  by  the  assignees  of 
a  foreign  corporation  against  several  citizens  of  Massachusetts, 
who  had  been  its  directors,  alleging  that  they  had  not  used 
the  property  and  moneys  of  the  corporation  for  lawful  pur- 
poses, but  had  illegally  misused  and  expended  it,  and  divided 
some  of  the  money  among  themselves  for  their  own  benefit, 
was  held  not  demurrable.'    If  the  action  is  grounded  on  negli- 
gence, it  is  not  a  misjoinder  of  causes  of  action  to  allege  sev- 
eral distinct  acts  of  negligence;  nor  need  such  a  complaint 
negative  knowledge  or  acquiescence  on  the  part  of  the  stock- 
holders.* 

§  4126.  Actions  by  Assignees  and  Trustees  in  Bankruptcy. 

An  action  against  the  directors  of  a  corporation  for  losses 
happening  to  the  corporation,  in  consequence  of  their  gross 
negligence  and  habitual  inattention  to  their  duties,  may  be 
brought  by  trustees  in  bankruptcy  of  the  corporation,  and  is 
properly  brought  in  equity.*  This  was  the  title  of  an  assignee 
in  bankruptcy  under  the  late  bankrupt  law;  he  might,  as 
the  representative  of  creditors,  contest  the  validity  of  the  acts 
of  the  bankrupt.*    The  assignee  of  a  bankrupt  corporation 


^  Franklin  Fire  Ins.  Co.  v,  Jenkins, 
SWend.  (N.  Y.)130. 

'  Gindrat  v.  Dane,  4  Cliff.  (XJ.  S.) 
260. 

'  Horn  Silver  Mining  Co.  v.  Ryan, 
42  Minn.  196 ;  «.  c.  44  N.  W.  Rep.  66. 
As  to  the  effect  of  acquiescence,  see 
a'niUj  kh  4025,  4076,  et  teq. 

*  Mutual  Building  Fund  &c.  Bank 
V.  Bossienx,  4  Hughes  (U.  S.),  387. 
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•  Clerk's  Office  v.  Bank,  e&  N.  0. 
214;  $.  c.  8  Am.  Rep.  606;  ReMete- 
ger,  2  Nat.  Bank,  Reg.  356;  FoBt^rv. 
Hackley,  2  Nat.  Bank.  R^.  406;  i.  e. 
1  Ch.  Leg.  N.  137 ;  Bradshaw  v.  Klein, 
1  Nat.  Bank.  Reg.  542 ;  »,  c.  2  Bias. 
(U.  8.)  20;  McLean  v.  Buckingham, 
3  McLean  (U.  S.),  1^5;'  $.  c.  13  How. 
(U.  S.)  151;  ReLeland,  10  Blatchf. 
(U.  S.)  503;  Upton  v.  Hansbroagh,  ^ 
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might  impeach  any  transaction  between  the  corporation  and 
its  creditors  which  its  creditors  might  impeach.     He  might 
impeach  a  conventional  payment  of  stock  made  by  exchang- 
ing checks,  with  the  view  of  changing  the  character  of  the 
transaction  from  a  subscription  of  stock  to  an  ordinary  debt.^ 
There  were  cases,  however,  where  the  assignee  was  not  per- 
mitted to  assert  a  higher  right  than  his  assignor  had.     Thus, 
where  the  corporation  entered  upon  the  business  of  discount- 
ing paper  without  authority  of  law,  its  assignee  in  bankruptcy 
could  not,  it  was  held,  recover  the  money  which  it  had  so 
parted  with.     In  respect  of  such  a  transaction,  the  assignee 
succeeded  only  to  the  title  of  the  bankrupt  corporation,  and  it 
had  no  title.*    Neither  could  the  assignee  of  a  bankrupt  cor- 
poration assert  the  rights  of  its  creditors  against  its  directors, 
under  a  statute  making  them  liable  for  certain  oifficial  defaults; 
for  this  liability  was  not  in  the  nature  of  corporate  assets.' 

* 

§  4127.  Certain  Defenses  Considered.  —  Delay  on  the  part 
of  the  liquidator  of  a  corporation  in  bringing  suit  against  the 
representatives  of  directors  who  have  paid  dividends  out  of 
capital,  to  recover  the  amounts  so  paid,  has  been  held  no 
defense  to  the  suit,  in  the  absence  of  prejudice  thereby  to  the 
defendants.^  To  such  action,  for  unliquidated  damages  arising 
solely  from  a  tortf  a  defendant  cannot  set  up  a  discharge  in 
bankruptcy }    An  action  by  a  corporation  against  its  promoters 


Bis8.  (U.  S.)  417;  i.  e.  10  Nat.  Bank. 
Reg.  369;  Re  Jaycox,  7  Nat.  Bank. 
Reg.  578;  s.  c.  18  Nat.  Bank.*Reg.  122; 
12  Blatchf.  (U.  S.)  209;  13  Blatchf. 
(U.  S.)  70;  Sawyer  v.  Hoag,  17  Wall. 
(U.  S.)  610. 

>  Sawyer  v.  Hoag,  17  WaU.  (U.  S.) 
610. 

«  Re  Jaycox,  13  Blatchf.  (XT.  S.)  70. 

*  Bristol  V.  Sanford,  12  Blatchf. 
(U.  S.)  841.  But  see  Gunkle's  case, 
48  Pa.  St.  18;  Piscataqoa  &c.  Co.  v. 
Hill,  60  Me.  178. 

*  Masonic  Ac,  Assor*  Oo.  «•  Sharpe, 


10  Rail.   A  Corp.  L.  J.  292;   s.  c. 
affirmed  [1892],  1  Ch.  154. 

•  Hun  v.  Cary,  59  How.  Pr.  (N.  Y.) 
426,  489.  It  has  heen  held  that  a 
corporation  cannot  recover  upon  a 
promissory  note  given  to  its  manager, 
upon  an  allegation  that  it  did  husi- 
ness  in  the  name  of  its  manager, 
where  the  evidence  showed  that  the 
note  was  given  as  a  part  of  a  personal 
transaction  for  the  accommodation 
of  the  manager  and  without  con- 
sideration, and  where  there  was  no 
evidence  to  show  that  the  corporation 
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for  fraudulently  selling  to  the  corporation  a  mining  propertj, 
at  a  price  greatly  in  excess  of  what  they  had  represented  as 
the  cost  of  it  to  themselves,  cannot  be  defeated  on  the  ground 
that  the  money  paid  to  the  promoters  for  the  property  was 
obtained  by  the  corporation  as  the  proceeds  of  an  unlawful 
issue  of  its  shares,  —  they  not  being  in  a  position  to  raise  the 
question  of  the  lawfulness  of  the  organization,  or  the  validity 
of  the  issue  of  its  stock.  The  reason  is,  that  they  were  active 
agents  in  the  formation  of  the  corporation,  instrumental  in 
the  issue  of  the  stock,  and  are  consequently  estopped  by  their 
own  conduct.^ 

§  4128.  Defense  of  the  Statute  of  Umitations.  —  Where 
the  corporation  sues  certain  of  its  directors  to  recover  the 
secret  profits  which  they  have  made  out  of  a  corrupt  agree- 
ment, the  statute  of  limitations  begins  to  run  against  the  cor- 
poration or  its  representative,  —  e.  j.,  a  receiver  in  charge  of 
its  assets  after  its  insolvency,  —  only  from  the  time  when  the 
corporation  or  the  representative  acquires  knowledge  of  the 
corrupt  agreement.*  This  is  an  application  of  the  equity  rule, 
which  obtains  under  some  of  the  codes  of  procedure,  that  in 
case  of  fraud  the  statute  of  limitations  begins  to  run  only 
from  the  discovery  of  the  fraud.*  Another  court  has  held  that, 
in  an  action  by  the   receiver  of  an  insolvent  corporation. 


had  been  defrauded  or  injured  by  the 
giving  of  it.  Soci^t^  des  Mines 
D'Argent  &c.  v.  Mackintosh,  7  Utah, 
35;  24Pac.  Rep.  669. 

*  Pittsburg  Min.  Ck).  «.  Spooner, 
74  Wis.  807 J  B.C.  17  Am.  St.  Rep. 
149;  42  N.  W.  Rep.  259;  5  Rail.  & 
Corp.  L.  J.  566.  Error  to  admit 
against  the  defendants  without  ex- 
amination the  report  of  an  expert 
accountant  called  by  the  corporation. 
North  Hudson  Mut.  Building  <&c. 
Asso.  V.  Ohilds,  82  Wis.  460;  $.  e.  33 
Am.  St.  Rep.  57;  62  N.  W.  Rep.  600. 

«  Bent  V.  Priest,  86  Mo.  475,  487; 
affirming  s.  c.  10  Mo.  App.  543,  562* 
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The  intermediate  appellate  court  pro- 
ceed on  the  ground  that  the  case  fell 
within  the  following  clause  of  the 
statute  of  limitations :  "  Fifthlff  an 
action  for  relief  on  the  groand  of 
fraud,  the  cause  of  action  in  such 
cases  to  be  deemed  not  to  have  seemed 
until  the  discovery  by  the  aggriewi 
party,  at  any  time  within  ten  yean, 
of  the  facts  constituting  the  fraud." 
Rev.  Stats.  Mo.  1879,  $  3230;  Bent  t. 
Priest,  10  Mo.  App.  543. 

•  Hunter  v.  Hunter,  60  Mo.  446, 
452;  and  see  Eeeton  «•  Eeeton,  20 
Mo.  530,  541. 
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against  its  directors  or  managers,  to  recover  for  losses  which 
the  institution  has  sustained  through  their  mismanagement, 
predicated  upon  illegal  investments  and  overdrafts  made  by 
the  president  beyond  the  period  of  the  statute  of  limitations, 
the  statute  may  be  set  up  as  a  defense;  since  the  trust  which 
exists  in  such  a  case^  is  not  the  species  of  direct  trust,  belong- 
ing exclusively  to  the  jurisdiction  of  equity,  which  takes  a 
case  out  of  the  statute  of  limitations.'    At  the  same  time,  the 
rule  is  conceded  that  "in  cases  of  resulting,  implied,  and  con- 
structive trusts,  when  a  party  is  to  be  constituted  a  trustee  by  a 
decree  of  a  court  of  equity  founded  on  fraud,  it  is  well  settled 
as  a  rule  of  equity  that  the  statute  of  limitations  and  pre- 
sumption from  lapse  of  time  will  operate."*  But  even  here  the 
statute  does  not  begin  to  run  until  the  time  when  the  party 
complaining  discovers  the  fraud.*    On  the  contrary,  the  Su- 
preme Court  of  Illinois  have  taken  the  position  that  the  direct* 
ors   of  a  corporation  are  trustees  of  an  eatress  trust,  within 
the   principle  that  the  statute  of  limitations  does  not  run 
between  a  trustee  and  his  cestui  que  trust  in  the  case  of  express 
or  direct  trusts,  so  that  the  statute  presents  no  bar  to  a  suit 
in  equity  by  a  receiver  of  a  corporation  to  hold  its  directors 
liable  for  misappropriations  of  its  assets.^     And  this  seems  to 
be  the  correct  view;  for  clearly  the  mass  of  decisions,*  holding 
that  directors  are  trustees  in  equity  for  the  corporation  and 
the  shareholders,  proceed  upon  no  other  conception  than  that 
they  are  trustees  of  an  express  or  direct  trust,  —  a  trust  expressed 


1  WilliamB  v.  Halliard,  3S  N.  J.  Eq. 
873. 

»  Spering'B  Appeal,  71  Pa.  St.  11 ; 
I.  c.  10  Am.  Rep.  684;  Thomp.  Off. 
Ck)rp.  233. 

'  Keeton  v.  Keeton,  20  Mo.  630, 
541;  following  Sperlng's  Appeal, 
ftiprci. 

*  Ibid,  Compare  Chouteau  i;.  Al- 
len, 70  Mo.  290.  To  substantially 
the  same  effect  is  Wallace  v.  Lincoln 
Savings  Bank,  89  Tenn.  SSO;  «.  c.  24 
Anu  8t.  Bep.  625;  9  Rail.  &  Corp. 


L.  J.  482;  4  Bkg.  L.  J.  249;  16  8.  W. 
Rep.  448. 

*  Ellis  V.  Ward,  137  Dl.  609;  «.  c. 
26  N.  £.  Rep.  530;  33  Am.  &  Eng. 
Corp.  Cas.  200. 

•  Pearson  t;.  Concord  Railroad 
Corp.,  62  N.  H.  637 ;  «.  c.  13  Am.  St. 
Rep.  590;  Sweeny  v.  Grape  Sugar  Co., 
30  W.  Va.  443;  ».  c,  8  Am.  St.  Rep. 
88,  89,  and  note;  Farmers'  Banlc  v. 
Downey,  53  Cal.  466;  «.  c.  31  Am. 
Rep.  62 ;  Simons  v,  Vulcan  Oil  Ac.  Co., 
61  Pa.  St.  202 ;  «.  c.  Thomp.  Off.  Corp. 
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in  the  charters  or  goyerning  atatutes  and  in  the  by-laws  or 
other  goyerning  instraments,  prescribing  the  manner  ia 
which  the  directors  shall  conduct  the  business  of  the  corpo- 
ration. 


172;  100  Am.  Dec.  028;  HofiEman  ice* 
Go.  «•  Cumberland  Ac  Oo.,  16  M<L 
456;  f.  e.  77  Am.  Dec.  811;  Philadel- 
phia dec.  B.  Oo.  V.  Oowell,  28  Pa.  8t. 
829;  «.  e.  70  Am.  Dec  128;  Bank  9. 
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Hill,  56  Me.  886;  «.  c  96  Am.  Dee. 
470.  Compare  8t.  Louis  dec  B.  Co.  t. 
Tieman,  87  Kan.  606;  and  mxaj 
others* 
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CHAPTER  LXXXII. 

LIABILITY  OF  DIBECTORS  TO  STRANGERS  AND  OREDITOBB  OF 

THE  CORPORATION  OUTSIDE  OF  STATUTE. 


Sbction 

41S2.  General  nature  of  the  liability 
of  directors  to  persons  not 
members  of  the  company. 

4188.  Not  liable  as  partners  or  orig- 
inal undertakers,  except,  etc. 

4184.  Personally  liable  where  con- 
tract does  not  show  that  it 
was  made  for  the  company. 

4136.  Personally  liable  for  acts  in  ex- 
cess of  their  authority. 

4136.  Unless  the  question  of  the  ex- 
tent of  authority  is  a  mere 
question  of  law. 

4137*  Not  liable  to  creditors  for  non- 
feasance, negligence,  misman- 
agement, breach  of  duty  to 
corporation,  etc. 
4138.  Bank  directors  not  so  liable  to 

depositors. 
4189.  A  limitation  of   this   doctrine 
suggested,  and  contrary  hold- 
ings stated. 

4140.  But  liable  to  strangers  for  mal- 

feasance. 

4141.  Such  as  fraudulent  overissues 

of  corporate  stock. 

4142.  Or  the   fraudulent   issuing  of 

second    mortgage    bonds   aa 
"first  mortgage  bonds." 
4148.  Not  liable  for  overdrafts. 


SacnoK 

4144.  Issuing  false  prospectuses,  mak- 

ing false  representations,  etc., 
whereby  the  public  are  de- 
ceived. 

4145.  Illustrations  of  this  liability. 

4146.  Effect  of  statute  of  frauds. 

4147.  Doctrine  that  there  must  have 

been  a  guilty  scienter  or  a 
fraudulent  intent  to  deceive. 

4148.  Action  by  sureties  against  trus- 

tees for  fraudulent  statements. 
4140.  Bemedies  in  equity. 

4150.  In  what  sense  directors  trustees 

for  creditors. 

4151 .  Liability  for  pref erringcreditors. 

4152.  Personally   liable   for    fraudu- 

lently diverting  the  com- 
pany's assets  from  its 
creditors. 

4153.  Illustrations  of  this  liability. 

4154.  Liability  to  pay  for  *<  qualifica- 

tion shares." 

4155.  Creditor  may  also  follow  mis- 

appropriated assets  as  a  trust 
fund. 

4156.  Corporation  a  party  to  suit  in 

equity. 

4157.  Liability  of  a  director  for  allot- 

ting shares  to  his  own  infant 
children. 


§  4132.  General  Nature  of  the  liiability  of  Directors  to 
Persons  not  Members  of  the  Company. — The  grounds  on 
which  the  directors  of  corporations  may  make  themselves 
liable  to  itrangers  have  been  already  indicated.^    They  stand 


^  AnU,  i  4091. 
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toward  the  outside  and  in  the  same  relation  in  which  any 
other  agents  stand  toward  the  general  public.  For  a  breach 
of  duty  to  their  principal,  redress  cau  only  be  had  by  that 
principal,  the  corporation,  or  by  the  shareholders,  if  the  cor- 
poration refuses  to  sue,  as  elsewhere  pointed  out.'  But,  for 
any  breach  of  duty  toward  a  stranger  to  the  company,  such 
stranger  may  have  redress  against  them,  either  at  law  or  in 
equity,  according  to  the  nature  of  the  injury;  and  it  will  be 
no  defense  that  their  principal  is  also  liable.'  By  a  doctrine 
peculiar  to  the  American  courts,  the  capital  stock  of  a  cor- 
poration is  deemed  a  trust  fund  for  its  creditors,  and  the 
directors  of  the  corporation,  or  other  custodians  of  this  fund, 
are  deemed  trustees  of  all  the  beneficiaries  of  the  fund,  that 
is,  of  the  creditors  first,  and  afterwards  of  the  shareholders. 
These  heads  of  liability  will  be  discussed  in  the  succeeding 
sections. 

§  4138.  Kot  Liable  am  Partners  or  Original  Undertakefs, 
except,  etc.  —  Like  other  stockholders  of  the  corporation,  and 
like  other  agents  and  trustees,  directors  are  not  personally 
liable  for  the  debts  of  the  corporation,  uuless  they  make  them- 
selves so  by  frauds  and  breaches  of  trust  as  discussed  in  this 
chapter,  or  by  violations  of  statutory  duties  as  discussed  here- 
after.' In  considering  the  question  of  their  liability  on  any 
ground,  we  may  start  out  with  the  general  principle  of  their 
non-liability  for  the  corporate  debts  and  undertakings.*  We 
have  already  had  occasion  to  consider  the  principle  that 
where  a  corporation  exists  de  factOf  its  managers  do  not 
become  personally  liable  for  its  debts  from  the  mere  fact  that 
some  defect  or  irregularity  in  the  mode  of  organizing  it  under 
its  charter  or  governing  statute  has  taken  place;*  and  we 
have  had  occasion  to  note  the  essential  limitations  of  tbst 
principle,  that  where  those  essential  conditions  precedeni^^^^ 
not  supervened    which   entitle   the   coadventurers  to  ^^^ 

»  AnUy  i  4091;  post,  §  4479.  *  Snyder  v.  Wiley,  69  Tex.  448. 

>  AnU,  i  4096.  •  AnU,  ^  224.  2976 ;  BarthdonWW 

•  Poit,  Oh.  88.  «.  Bentley,  1  Ohio  St.  37. 
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And  take  contracts  as  a  corporation,  the  managers  who  assume 
to  make  contracts  in  its  name  are  personally  liable  on  those 
contracts.^     Thus,  as  already  seen,*  persons  acting  as  directors 
of  an  inchoate  corporation,  who  contract  debts  in  its  name  when 
less  than  the  Tninimv/m  amount  of  capital  with  which,  under  its 
constitution,  it  is  entitled  to  commence  business,  has  been 
subscribed,  —  become  personally  liable  to   make  good  those 
obligations,  though  acting  in  good  faith.'    Thus,  where  the 
creditors  of  a  corporation  selected  three  of  their  number  to 
manage  it  as  trustees  in  their  interest,  and  these  three  wero 
elected  its  directors,  it  was  held  that  they  could  not  be  made 
liable  as  partners  for  supplies  purchased  by  them  in  the  name 
and  behalf  of  the  corporation  and  used  in  its  business.*     But 
even  where  the  circumstances  are  such  that  the  contracting 
directors  make  themselves  personally  liable,  they  do  not  in 
all  cases  make  other  members,  or  even  other  officers,  personally 
liable  by  representation,  as  one  partner  binds  his   copartners; 
but  whether  they  do  so  or  not  becomes  very  largely  a  question 
of  fact,  like  the  question  of  agency  in  other  relations.*    On 
the  other  hand,  the  facts  may  be  such  that  while  the  contract- 
ing officer  will  not  be  personally  liable,  the  trustees  may  be.* 
If  the  directors  of  an  inchoate  corporation  enter  upon  the  busi- 
ness for  which  the  company  is  projected,  and  incur  liabilities, 
and,  for  any  reason,  the  company  is  never  incorporated,  such 
liabilities  will  be  deemed  their  personal  obligations,  and  they 
will  be  obliged  to  answer  for  them.^ 

§  4134.  Personally  liable  where  Contract  does  not  Show 
that  It  was  Made  for  the  Company.  —  If  the  directors  act  as 

^  AnU,  k  2969. 


■  Ck>mpare  ante,  k^  246, 1235,  2969, 
2983,2969. 

*  Trust  Co.  V.  Floyd,  47  Ohio  St. 
525;  a.  e.  21  Am.  St.  Rep.  846;  12 
L.  B.  A.  346;  26  N.  E.  Rep.  110. 

«  Beeson  v.  Lang,  85  Pa.  St.  197. 

*  Amu,  4  423. 

*  ThciB,  the  preaiderU  of  an  incorpo- 
rated iocial  dub,  who  was  not  also  a 
trustee  of  the   club,  was   held  not 


liable,  individually,  for  debts  of  the 
club,  though  incurred  by  him  as 
president.  Sieger  v.  Culyer,  2  Abb. 
N.  Gas.  (N.  Y.)  347 ;  affirmed  67  N.  Y. 
601.  Liability  of  the  trustees  of  a 
church  to  an  innocent  materialman. 
TuU  V.  Trustees,  75  N.  0.  424. 

*  Boubleday  v.  Muskett,  4  Moore 
A  P.  750;  s.  e.  Thomp.  Off. Corp.  291; 
ante,  §§  416,  2969. 
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contracting  agents  of  the  corporation,  and  sign  contracts  in 
that  capacity,  they  will  make  themselves  personally  liable 
thereon,  unless  the  contract  distinctly,  or  by  necessary  impli- 
cation, shows  that  it  was  made  for  the  company,  and  not  for 
themselves,  and  unless  it  sufficiently  appears  from  the  instru- 
ment that  the  obligee  contracted  upon  the  security  of  the 
corporate  funds,  and  not  on  that  of  the  personal  responsi- 
bility of  the  directors.*  Thus,  where  the  managing  director 
of  a  company  entered  into  a  covenant  with  a  third  per- 
son to  pay  a  certain  sum  of  money,  in  consideration  of  the 
assignment  to  him  of  certain  concessions,  such  covenantee 
could  not  prove  his  claim  against  the  company,  although  he 
may  in  fact  have  dealt  with  the  covenantor  as  a  trustee  for 
the  company •* 

§  4135.  Personally  Liable  for  Acts  in  Excess  of  their  Aa- 
thority. — The  general  principle  with  which  this  discussion  was 
opened  must  be  recurred  to:  it  is,  that  an  officer  or  contract- 
ing agent  of  a  corporation,  who  enters  into  a  contract  in  the 
name  and  on  behalf  of  the  corporation,  is  not   perBonally 
bound  thereon,  provided  the  contract  was  within  the  scope  of 
his  authority  as  its  contracting  officer  or  agent;  for  in  that 
case  it  is  the  act  of  the  corporation.*    But  suppose  that  the 
contract  is  beyond  the  scope  of  his  powers,  so  that  it  does  not 
bind  the  corporation,   then  the  inquiry  arises,  is  it  a  void 
act  in  the  sense  that  it  binds  no  one?    Must  the  obligee  sus- 
tain the  loss,  while  some  one  pockets  the  gains?     The  answer 
is  that,  by  the  common  law  of  England,  persons  who  induce 
others  to  act  on  the  supposition  that  they  have  authority  to 
enter  into  a  binding  contract  on  behalf  of  third  persons,  on 
its  turning  out  that  they  have  no  such  authority,  may  be  sued 
for  damages  for  a  breach  of  an  implied  warranty  of  authority. 
If,  therefore,  directors  of  a  company  which  has  no  power  to 

»  Post,  i  5015,  et  uq.  *  CoUen  v.  Wright,  7  EL  <k  BI.  »1  ? 

«  Pickering'8  Claim,  L.  R.  6  Oh.  a.  c.  26  L.  J.  (Q.  B.)  147?  8  El.  A  Bl. 

525.  647?  27  L.  J.  Q.  B.  216;  Cheny  v. 

•  Taylor  v.  Williams,  17  B.  Mon.  Colonial  Bank  of  Auetralaaia,  L.  B.  3 

(Ky.)  489.  P.  0. 24. 
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borrow  money,  neyertbeless  do  borrow  it  and  issue  an  obliga- 
tion for  the  repayment  of  it^  stating  that  it  has  been  deposited 
with  the  company,  and  is  not  the  obligation  of  the  directors, 
they  will  be  personally  liable  thereon,  on  the  principle  that 
they  have  committed  a  breach  of  warranty  of  authority.     By 
signing  the  receipt,  they  in  fact  represent  that  they  have 
authority  to  make  a  binding  contract  of  loan  on  behalf  of  the 
company,  and  this  representation   being  untrue,  they  are 
guilty  of  a  breach  of  warranty  of  authority.*    Upon  the  same 
grounds,  where  the  directors  of  a  company  procure  money  to 
be  advanced  to  the  company  after  its  borrowing  powers  have 
been  exhausted,  they  will  be  personally  liable  to  refund  the 
same  with  interest.*    But,  in  plain  opposition  to  this  prin- 
ciple, it  has  been  held  that  if  a  bank,  through  its  directors, 
issues  notes  in  excess  of  the  authority  given  by  the  law  of  its 
incorporation,  the  directors  will  not  be  personally  liable  to 
redeem  the  notes.'    So,  the  fact  that  the  directors  have  con- 
tracted an  indebtedness  in  excess  of  the  limit  prescribed  by 
its  charter  and  the  published  notice  of  incorporation,  does 
not  render  them  liable  to  creditors  of  the  corporation,  unless 
made  so  by  the  provisions  of  the  charter  or  some  general 
statute;  and  it  is  immaterial  that  the  creditors  allege  that 
credit  was  extended  in  reliance  on  the  business  character  and 
responsibility  of  the  directors.^    But  it  has  been  held  that  an 
officer  of  a  corporation  who  signs  a  subscription  paper  in  the 
name  of  the  corporation,  but  without  having  authority  to  do 
so,  and  without  giving  information  of  his  want  of  authority, 
is  personally  liable  to  contribute  to  others  signing  and  incur- 
ring expense  on  the  faith  of  his  subscription/ 

§  4196.  Unless  the  Qaestion  of  the  JBxtent  of  Aathority  is 
a  Mere  Qaestion  of  Law. — Under  this  head  the  courts  take  a 

^  Richardson  v.  Williamson,  L.  B.  *  Bandford  v.  McArthnr,  IS  B.  Hon. 

•  Q.  B.  276.  (Ky.)  411. 

s  Teeks  v.  Propert,  L.  B.  S  G.  P.         *  Frost  Man.  Go.  v.  Foster,  76  Iowa, 
427.  686 ;  «.  c.  41  N.  W.  Bep.  212. 

*  Solomon  v.  Penoyar,  S9Mich.  11 ;  a.  e.  50  N.  W.  Bep.  644. 
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distinction  between  a  breach  of  warranty  of  agency  which 
involves  a  misapprehension  of  fact,  and  such  a  breach  which 
involves  a  misapprehension  as  to  matter  of  law.     It  has  been 
justly  considered  that  where  the  question  whether  the  direct- 
ors have  authority  to  bind  the  company  in  the  thing  pro- 
posed, is  a  question  of  law  merely,  and  they  represent,  directly 
or  impliedly,  that  they  have  such  authority^  and  it  turns  out 
that  they  have  not,  this  will  not  make  them  liable  personally; 
because  it  would  be  a  startling  proposition  that  if  you  ask  a 
man's  opinion  on  a  question  of  law,  and  he  answers  yea 
wrongly,  and  you  act  upon  his  opinion  and  thereby  sustain 
injury,  you  have  an  action  against  him  for  damages.^    In 
seeming  conformity  with  this  principle,  it  has  been  held  that 
the  directors  of  a  corporation  do  not,  in  the  absence  of  a  stat- 
ute so  providing,  render  themselves  personally  liable  for  mak- 
ing, on  behalf  of  the  corporation,  contracts  which  it  has  no 
power  to  make,  or  which  it  is  prohibited  from  making.    Thus, 
if  a  corporation,  through  its  directors,  purchases  its  own  sharei 
and  afterwards  avoids  the   purchases,  the  directors  do  not 
become  personally  liable  to  the  vendor.* 

§  4137.  Not  Liable  to  Creditors  for  Non-feaAaace,  Nesrli- 
geneep  Mismanagrement,  Breach  of  Duty  to  Corporatioii,  etc 

Recurring  to  a  principle  already  stated,*  we  find  that  it  has 
been  held  that  the  fact  that  directors  and  ofiQcers  of  a  corpo- 
ration have  mismanaged  its  business  does  not  render  them 
liable  to  creditors,  unless  they  are  made  liable  by  the  provi- 
sions of  the  articles  of  incorporation  or  by  statute.^  The 
proposition  is  that  "  a  wrong  to  the  corporation  which  may 
and  does  affect  the  credit  of  the  company  and  the  creditors 
generally,  is  not  a  wrong  to  them  as  individuals,  and  they 
cannot  maintain  an  action  [against  the  directors]  as  for  a 

^  BashdaU  tr.  Ford,  L.  B.  2  Eq.  ■  Abeles  v.  Cochran,  22  Kul  405; 

760 ;  ».  c.  ^ L.  J.  (Oh.)  769 ;  14  Week.  «.  c.  81  Am.  Bep,  IM. 
Bep.  960;  14  L.  T.  (n.  s.)  790.    See  •  AnU,  §  4091. 

the  jadgment  of  Lord  Justice  Mellish         *  Frost  Man.   Go.    v.   Foeter,  79 

in  Beattie  v.  Ebury,  L.  B.  7  Oh.  777,  Iowa,  686 ;  «.  c.  41  N.  W.  Bep.  212. 
798;  ante,  $  2946. 
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tort.'*  ^    Therefore,  in  the  absence  of  statnte,  the  holder  of 
tlie   bills  of  a  bank  cannot  maintain  an  action  against  the 
directors,  on  the  ground  that  their  misconduct  has  rendered 
siicb.  bills  worthless.*    So,  a  bill  by  a  creditor  of  a  national 
bank,  which,  after  setting  out  the  indebtedness  of  the  bank  to 
tbe  plaintiff,  states  that  the  defendant  directors  ''did  not  give 
that  care,  supervision,  and  attention  to  the  aifairs  of  the  bank 
"which  tbe  duties  of  their  office  and  the  nature  of  the  trust 
reposed  in  them  required;  but,  on  the  contrary,  neglected  the 
same,  and  intrusted  the  entire  business  concerns  of  the  bank 
to  [its  president  and  cashier],  who  recklessly  and  improvi- 
dently  loaned  the  money  and  securities  of  the  bank  to  various 
embarrassed  and  insolvent  firms  and  individuals,  without  tak- 
ing proper  and  sufficient  securities  for  the  protection  of  the 
creditors  and  others  confiding  in  the  directors'  management 
of  the  bank,  and  recklessly  converted  the  money  of  the  bank 
to  their  use;  the  said  president  and  cashier  carrying  a  joint 
account  at  said  bank,  which  at  the  time  of  its  failure  was 
overdrawn  in  the  enormous  sum  of  over  sixty  thousand  dol- 
lars,''—  exhibits  no  right  of  action  against  the  directors;  since 
their  personal  liability  can  only  be  enforced  by  the  proceed- 
ings prescribed  by  sections  5284  and  6239  of  the  Be  vised 
Statutes  of  the  United  States.* 

§  4138.  Bank   Directors   not  so   Liable   to  Depositors. — 

Neither,  in  the  absence  of  a  special  statute,*  are  the  directors  of 
a  bank  liable  to  a  general  depositor  for  mismanaging  the  affairs 
of  the  bank  so  that  his  debt  is  lost;  for  unless  they  are  made 
liable  by  statute,  the  breach  of  duty  of  which  they  have  been 
guilty,  is  to  the  bank  and  not  to  its  customers.^  But  it  is  con- 
ceded that  directors  of  a  bank  may  make  themselves  liable  to 
ordinary  depositors  in  damages,  for  false  and  fraudvUnt  repre- 
sentations made  by  them,  whereby  the  depositors  have  suffered 

*  Priest  V.  White,  89  Mo.  609,  617 ;     era,  44  Fed.  Rep.  13 ;  s.  c.  4  Bkg.  L. 
Winter  v.  Baker,  34  How.  Pr.  (N.  Y.)     J.  48. 

183;  $.  c.  50  Barb.  (N.  Y.)  432.  f  I^umerous  statutes  exist  tciving 

'  Branch    v.    Roberts,    60    Barb,  such  rights  of  actions,  ka  elsewhere 

(N.  Y.)  435.  shown.    Post,  §  4240,  et  seq. 

*  National  Exchange  Bank  v.  Pet-  ^  Zinn  v.  Mendel,  9  W.  Va.  680. 
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loss;  and  perhaps  also  for  acts  done  by  them  with  intent  to 
deceive  and  defraud  the  public  generally,  which  have  had 
that  effectiand  which  have  caused  loss  to  such  depositors.' 
In  this  respect,  an  attempt  has  been  made  by  one  court  to 
draw  a  distinction   between  the  directors  of  a  corporation 
and  its  mere  agents  and  ministerial  officers.    The  former,  this 
court  say,  are  not   mere  agents,  like  cashiers,  tellers,  and 
clerks.     They  are  regarded  as  trustees  for  the  stockholders, 
and,  in  a  qualified  sense,  are  the  corporation  itself.     Their 
contract,  continues  this  court,  is  not  alone  with  the  corpora- 
tion.    They  invite  the  public  to  deal  with  it,  and  when  any 
one  accepts  their  invitation,  he  has  the  right  to  expect  reason- 
able diligence  and  good  faith  at  their  hands.     Accordingly, 
the  directors  of  a  bank  were  held  liable  for  the  acts  of  the 
ministerial  officers  of  the  corporation  for  converting  specia) 
deposits  of  money  and  paying  them  out  to  the  general  credit- 
ors of  the  bank.'    We  have  noticed  this  case  elsewhere,  and 
merely  remark,  in  passing,  that  it  is  not  generally  regarded 
as  sound  law.     Although  there  may  be  difficulty  in  many 
cases  in  determining  whether  the  wrong  complained  of  was  a 
wrong  towards  the  corporation  or  a  wrong  towards  the  plain- 
tiffs, yet  this  case  does  not  lie  so  near  the  border  line  as  to 
have  created  difficulty.    Unless  we  fail  to  understand  the 
cases,  directors  of  corporations  are  not  under  such  a  liability 
as  this  case  puts  upon  them,  except  where  it  has  been  placed 
upon  them  by  statute.* 

§  41S9.  A  limitation  of  This  Doctrine  Sn^grested,  and 
Contrary  Holdingrs  Stated. — It  is  submitted,  however,  that 
creditors  may  be  affected  by  wrongs  done  to  the  corporation 


1  Zinn  V.  Mendel,  9  W.  Va.  595, 
per  Haymond,  P. ;  Maiscb  v.  Saving 
Fund,  5  Phila.  (Pa.)  80;  Leffman  v. 
Flanigan,  5  Phila.  (Pa.)  155. 

'  United  Society  of  Shakers  v.  Un- 
derwood, 9  Bush  (Ey.),  609;  ••  e.  15 
Am.  Rep.  731;  18    Am.  Law  Reg. 

(M.S.)  211. 

*  See  Judge  Redfield's  criticism  on 
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218,  and  the  doubt  expressed  by  Hay- 
mond, P.,  in  Zinn  v.  Mendel,  9 
W.  Va.  580.  As  to  the  difference  be- 
tween general  and  special  deposits, 
see  Planters'  Bank  v.  Union  Bank,  16 
Wall.  (U.  S.)  483;  Marine  Ban):  r. 
Fulton  Bank,  2  Wall.  (U.  8.)  2S2. 
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by   the  directors,  in  such  a  manner  as  to  have  an  action 
against  the  latter  for  damages.     Suppose,  for  instance,  that  a 
corporation  is  held  out  to  the  world  by  its  directors  as  pos- 
sessing a  certain  capital  stock  and  as  being  solvent  and 
worthy   of    credit.     Suppose    that  those    directors    proceed 
secretly   to    honeycomb   the  corporation,  —  to   convert  the 
assets  to  their  own  use  until  it  becomes  a  mere  shell.     Sup- 
pose that  in  this  state  of  facts,  outside  persons,  acting  upon 
the  faith  of  what  the  directors  hold  out  to  the  world,  give 
credit  to  the  corporation  and  it  afterwards  fails,  leaving  their 
debts  unpaid.     Can  it  be  said  that  the  persons  thus  deceived 
and  cheated  have  no  action  against  the  persons  who  have 
thus   deceived  and   cheated  them?    The   question   answers 
itself.^    One  court,  proceeding  in  this  direction,  has  passed 
the  bounds  of  principle,  by  making  the  directors  of  an  insol- 
vent bank  liable  for  the  conversion  of  certain  special  deposits 
of  the  plaintiff  which  had  taken  place  in  consequence  of  their 
negligence^  without  the  aid  of  a  statute.'    A  decision  of  the 
Court  of  Appeals   of  Virginia,   in   like   manner,   holds  the 
directors  of  a  savings  bank  liable  to  depositors  for  gross  neg- 
ligence and  inattention,  whereby  the  assets  have  been  wasted;' 
though  it  should  be  observed  that  the  directors  of  a  savings 
bank  or  savings  fund  sustain  a  much  closer  trust  relation  to 
depositors  than  do  the  directors  of  an  ordinary  commercial 
bank;  and   besides,   notwithstanding  the   fact  that  a  com- 
placent court  placed  its  decision  on  the  ground  of  negligence, 
the  institution  was  honeycombed  with  fraud. 

§  4140.  Bat  Liable  to  StraD^ers  for  Malfeasance. — It  is  a 

well-settled  principle,  as  we  shall  see  when  we  come  to  con- 
sider the  subject  of  torts  of  corporations,*  that  the  fact  of  being 
the  officer  or  agent  of  a  private  corporation  confers  no  immu- 

>  Bee  poHf  ii  4144,  4162.  8  S.  E.  Rep.  686.    Compare  Bank  v. 

'  United  Society  of  Shakers  9.  Un-  Boisseaoz,  4  Hnghes  (U.  S.),  398; 

derwood,  9  Bosh  (Ey.),  609;  i.e.  16  a.  e.  8  Fed.  Bep.  817;  Litchfield  v. 

Am.  Rep.  731.  White,  3  Sandf.  fN.  Y.)  645. 

*  Marshall  v.  Farmers'  <&c.  Bank,  *  Post,    i  6288.     See    also    arUe, 

86  Va.  676 ;  b.  c.  17  Am.  St.  Rep.  84 ;  «  4091. 
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nity  from  responsibility  for  trespasses  and  other  acts  of  moL 
feasance  committed  towards  strangers  to  the  corporation.    In 
such  cases  both  the  principal  and  the  agents  the  corporaiiGn 
and  the  officer,  may  be  liable;  and  the  fact  that  the  corporation 
is  liable  does  not  exonerate  the  officer.    Thus,  where  collaterals 
are  pledged  to  a  bank  to  secure  an  indebtedness,  it  is  not  law- 
ful for  the  bank  to  re-pledge  them  without  authority  from  its 
pledgor,  much  less  to  selX  them;  and  it  has  been  held  that 
when  the  cashier  of  a  bank,  under  such  circumstances,  sells 
such  collaterals,  and  is  sued  for  their  conyersion,  he  cannot 
defend  on  the  ground  that  he  acted  officially}    So  where  au 
agent  of  a  bank,  without  authority  from  the  bank  or  its  char- 
ter, pays  away,  for  his  bank,  its  money  to  an  officer  of  another 
bank,  who  knows  of  such  want  of  authority,  the  officer  is  per- 
sonally liable  for  the  money,  although  he  has  paid  it  over  to 
his  principal,  the  bank  of  which  he  was  an  officer.*    So,  the 
officers  and  agents  of  a  corporation,  by  whose  direction  and 
assistance  it  infringes  a  patented  invention  of  a  third  person, 
are  personally  liable  for  the  infringement  in  like  manner  mth 
the  corporation;'  though  there  is  one  case  holding  that  the 
liability  is  that  of  the  corporation  alone.^    Difficulties  will  no 
doubt  arise  in  particular  cases  in  determining  whether  the 
officer  through  which  the  corporation  acts  to  the  injury  of  a 
third  person  is  liable  to  such  third  person  as  a  trespasser,  or 
whether  the  corporation  alone  is  liable.    The  following  case, 
illustrative  of  this   difficulty,  may  be  cited.    The  board  of 
directors  of  a  railroad  company  authorized  their  chairman  to 
make  a  certain  contract.     Pursuant  to  that  authority  he  made 
and  signed,  in  behalf  of  the  corporation,  a  contract  with  a 
manufacturer  for  the  construction  of  a  number  of  cars,  to  be 


^  Hempfling  tr.  Burr,  69  Mich.  294. 

'  American  Bank  tr.  Wheelock,  45 
N.  Y.  Super.  Ct.  205. 

»  Iowa  Barb  Steel  Wire  Co.  tf. 
Southern  Barbed  Wire  Co.,  80  Fed. 
Eep.  128;  Cahoone  Barnet  Man.  Co. 
V,  Rubber  Ac,  Harness  Co.,  45  Fed. 
Rep.  582;  National  Car-brake  Shoe 
Co.  V.  Terre  Haute  Man.  Co.,  19  Fed, 
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Rep.  514;  Goodyear  v.  Phelps,  8 
Blatchf.  <U.  8.)  91 ;  Poppenhnsen  r. 
Faulke,  4  Blatchf.  (U.  S.)  495.  Con- 
ceded in  Lightner  v.  Brooks,  2  Cliff. 
(U.  S.)  287;  and  in  Lightner  v.  Kim- 
ball, 1  Lowell  (U.  8.),  211. 

*  United  Nickel  Co.  v.  Worthing- 
ton,  13  Fed.  Rep.  892. 
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delivered  to  the  railroad  company.    The  cars  were  to  be  fur- 
nished with  a  certain  patent  improvement,  which  the  manu- 
facturer  had  no  license  to  use.     In  a  suit  by  the  patentee 
against  the  chairman  for  an  infringement  of  the  patent,  it  was 
held  that  the  contract  of  the  chairman  could  not  be  construed 
as  authorizing  or  contemplating  any  trespass  upon  the  rights 
of  the  patentee,  and  that  he  was  not  liable.     The  fact  that  the 
cars  were  run  on  the  road  after  completion  gave  no  right  of 
action  against  the  chairman,  as  his  authority  extended  only 
to  the  making  of  the  contract.^     In  like  manner,  since  it  is 
now  established  that  a  corporation  may  become  liable  civilly 
for  damages  for  the  publication  of  a  libel,^  the  directors  of  a 
corporation  which  publishes  a  newspaper  will  not  be  held 
liable  personally  for  the  publication  of  a  libel  in  their  paper, 
except  upon  evidence  making  it  appear  that  they  personally 
aided  or  advised  its  publication,  or  that  their  official  duties 
were  of  such  a  character  as  to  charge  them  with  knowledge  of 
it  prior  to  the  fact.' 

§  4141.  Sach  as  Fraudulent  Overissues  of  Corporate 
Stock. — In  conformity  with  this  principle,  if  the  officers  of 
a  corporation  issue  its  stock  in  excess  of  the  limit  allowed  by 
its  charter,  and  make  other  fraudulent  issues  of  its  stock,  so 
that  the  purchaser  of  such  shares  cannot  be  admitted  to  the 
rights  of  a  stockholder, they  are  liable  to  the  pwrchaser  of  such 
shares,  and  to  other  shareholders,  under  principles  already 
gone  over.* 

§  4142.  Or  the  Fraudalent  Issuinsr  of  Second  Mortgragre 
Bonds  as  '*  First  Mortgrage  Bonds.'* — If  the  directors  of  a 
corporation  issue  a  series  of  corporate  bonds,  and  cause  to  be 
printed  across  the  face  of  them  the  words  "First  Mortgage 
Bonds,"  and  there  is  in  fact  a  prior  mortgage  upon  the  prop- 
erty to  secure  an  indebtedness,  the  directors  will  be  liable  for 

»  Lightner  v.  Brooks,  2  Cliff.  (U.  S.)  287. 
•Missouri   Ac.    Ry.  Co.  v.  Rich-  »  Belot;.  Fuller,  84  Tex.  450;  •.<;.  81 

mond,  73  Texas,  568,  572 ;  g,  c.  15  Am,     Am.  St.  Rep.  75 ;  19  S.  W.  Rep.  616. 
Bt.  Rep.  794 ;  post,   ch.  188.  *  Ante,  i  1503. 
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damages  in  an  action  for  deceit  to  any  one  who,  on  the  faith  of 
such  statement,  bought  the  bonds  on  the  market.^     In  such  a 
case  the  mere  fact  that  the  title  of  the  property  is  of  record 
in  the  office  of  the  public  registry  of  titles  is  no  defense  to  the 
action.     It  is  not  a  good  argument  that,  because  an  examina- 
tion of  the  records  would  have  disclosed  the  true  state  of  the 
property,  as  respects  this  prior  incumbrance,  the  plaintiff  had 
no  right  to  rely  upon  these  alleged  representations.*    But  it 
has  been  held  that  an  implied  covenant  against  incumbrances, 
in  a  mortgage  executed  by  the  president  and  secretary  of  a 
corporation,  is  not  a  fraudulent  representation  that  will  pre- 
elude  one  of  the  directors,  who  did  not  sign  the  mortgage, 
from  claiming  the  benefit  of  a  prior  mortgage  held  by  him.' 

§  4143.  Not  liable  for  OTerdrafts. — There  is  reason  for 
the  conclusion  that  the  directors  of  a  corporation  who  signed 
checks  for  it  in  the  manner  in  which  its  checks,  drawn  upon 
its  banker,  are  usually  signed,  do  not  make  themselves  per- 
sonally liable  for  an  overdraft,  in  case  the  company  becomes 
insolvent  and  unable  to  meet  its  obligations.^    The  reason  is, 
that  it  is  not  understood  by  either  party,  the  directors  or  the 
banker,  that  the  directors,  in  drawing  the  drafts,  are  pledging 
their  personal  credit,  or  doing  anything  more  than  pledging 
the  credit  of  the  corporation.     When,  therefore,  a  company  is 
organized,  and  has  a  balance  at  its  bankers,  the  mere  fact 
that  three  of  its  directors  write  an   order  to  the  bankers 
requesting  them  to  honor  checks  of  the  company  signed  bj 
two  of  its  directors,  and  countersigned  by  its  secretary,  will 
not  make  the  directors  signing  this  request  personally  liable 
for  any  overdrafts  which  may  be  made  in  pursuance  of  it.' 


*  Olark  V.  Edgar,  12  Mo.  App.  346 ;         *  Beattie  v.  Lord  Ebury,  L.  B.  7 

«.  c.  affirmed,  84  Mo.  106;  54  Am,  H.  L.  102;  modifying  a.  c.  L.  B.  7 

Rep.  84.  Oh.  777 ;  and  reversing  ».  c.  I*.  B.  7 

>  Ibid.,  84  Mo.,  at  p.  Ill,  opinion  Oh.   788,   n.;   20  Week.  Rep.  W4j 

by  Black,  J.  80  L.  T.  (n.  b.)  581 ;  22  Week.  Bepi 

»  Mullanphy  Bank  v.  Schott,  135  897. 
ni.  655 ;  B.  c.  25  Am.  St.  Rep.  401 ;  20         *  Beattie  v.  Lord  Ebury,  $upra» 
N.  E.  Rep.  640. 
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§   4144.  Issuing  False   ProspectnseSi  Makinsr  False  Rep- 
reseotationsy  etc.,  whereby  the  Fablic  are  DeceiTed. — ^This 
subject  has  already  been  considered,  in  so  far  as  it  concerns 
tlio    issuing   by  the   directors   or   promoters  of  a  company 
of  false  prospectuses  or  statements  with  regard  to  its  condi- 
tion, whereby   the   public   are  deceived   into  purchasing   its 
sJiares}    Acts  of  this  kind  fall  within  the  category  of  acts  of 
malfeasance^  for  which  the  directors  participating  therein  are 
personally  liable,  notwithstanding  the  fact  that  the  corpora- 
tion may  also  be  liable  on  a  principle  already  stated.*    Pro- 
moterSi  directors,  or  officers  of  corporations^setting  forth  such 
statements,  are   bound  not  only  to  abstain  from  stating  as 
facts  that  which  is  not  true,  but  to  omit  no  fact  within  their 
knowledge  the  existence  of  which  might  affect  the  advantages 
held  out  as  inducements.*     They  are  personally  liable  to  a 
stockholder  for  a  loss  of  money  which  they  induce  him  to 
loan  to  the  corporation  by  false  representations  made  fraudu- 
lently, or  in  ignorance  of  matters  which  it  was  their  official 
duty  to  know.*    On  the  one  hand,  a  party  contracting  with  a 
corporation,  who  was  at  the  time  in  a  position  where,  by  ordi- 
nary business  vigilance,  he  could  readily  have  known  the  exact 


^  Ante,  $  1460,  e(  ntq. 

>  Ante,  \  4096.  The  principle  will 
be  fonnd  illustrated  in  the  cases  cited 
in  the  following  sections.  There  is  a 
learned  note  on  the  subject  in  8  Am. 
St.  Bep.  604.  A  recent  illustration 
of  the  doctrine  may  be  found  in  Ami- 
son  tr.  Smith,  41  Oh.  Div.  S48.  Other 
cases  in  illustration  of  the  doctrine 
are:  Hubbard  tf.  Weare,  79  Iowa, 
678;  a.  c.  44  N.  W.  Rep.  915;  Kinkier 
V.  Junica,  84  Tex.  116;  «.  c.  19  S.  W. 
Rep.  359.  See,  c<nara,  Mabey  v. 
Adams,  3  Boew.  (N.  Y.)  846.  See 
Sola  V.  Ridder,  12  Daly  (N.  Y.),  329. 
That  the  publication  by  sayings  bank 
directors,  that  directors  and  stock- 
holders are  personally  responsible  for 
its  debts,  does  not  constitute  a  con- 
tract with  depositors,  but  if  inten- 
tionally false,  affords  the  basis  of  an 


action  for  deceit,  —  see  Westervelt  v, 
Demarest,  46  N.  J.  L.  87 ;  «.  c.  60  Am. 
Rep.  400.  That  equity  will  confer 
relief  in  such  cases  has  already  been 
shown:  ArUe,  4  1483;  Stainback  v. 
Femley,  9  Sim.  556.  That  a  broker 
who,  relying  upon  the  false  state- 
ments of  a  company  as  to  the  genu- 
ineness of  one  of  its  stock  certificates, 
guarantees  it  on  a  sale,  and  pays  over 
the  proceeds  to  his  principal,  can 
recover  from  the  company  the  amount 
paid  by  him  in  making  good  his  guar- 
anty of  said  certificate  of  stock,  —  see 
Jarvis  v.  Manhattan  Beach  Oo.,  53 
Hun  (N.  Y.),  362;  «.  c.  25  N.  Y.  St. 
Rep.  1 ;  6  N.  Y.  Supp.  703, 

»  ArUe,  k  1477 ;  Hubbard  v.  Weare, 
79  Iowa,  678 ;  ».  c.  44  N.  W.  Rep.  915. 

*  Kinkier  v,  Junica,  84  Tex.  116; 
9.  c.  19  S.  W.  Rep.  359. 
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condition  of  the  affairs  of  the  corporation,  he  being  at  the  time 
a  director,  and  having  access  to  its  books,  will  not  be  relieved 
on  the  grounds  of  fraudulent  representations  by  the  officers  of 
the  corporation;^  yet  on   the  other  hand,  the  originator  and 
promoter  of  an  enterprise,  who  is  also  the  business  manager, 
and  fully  conversant  with  every  fact  of  its  past  history  and 
present  condition,  and  who,  by  false  representations  as  to  the 
value  of  the  stock  of  the  company,  induces  a  stranger  to  the 
enterprise  to  trade  valuable  property  for  stock  upon  which 
the  former  places  an  exorbitant  valuation,  —  is  not  relieved 
from  liability  for  damages  because  the  purchaser  of  the  stock 
did  not  make  diligent  inquiry  as  to  the  truth  or  falsity  of  the 
representations.'    It  was  no  defense  to  an  action  to  charge 
the  directors  of    a    corporation    for    false    representationsy 
whereby  the  plaintiff  was  induced  to  lend  money  to  the 
corporation,  that  under  the  by-laws  they  had  no  power  to 
make  the  loan;  since  by  accepting  the  loan  they  estopped 
themselves  from  denying  their  power  to  make  it.*     Upon  the 
question  what  will  be  a  waiver  of  a  right  of  action  grounded 
on  such  fraudulent  representations,  it  has  been  held  that  one 
who  has  been  thereby  induced  to  purchase  stock  in  a  corpo- 
ration, does  not  waive  his  right  to  sue  for  damages,  by  the  fact 
that  he  afterwards,  and  before  suit,  offered  the  stock  for  sale 
at  the  price  paid  by  him,  or  because  four  or  five  months 
elapsed  between  the  sale  and  the  institution  of  his  suit.^   Bat, 
of  course,  the  party  deceived  may  waive  any  right  of  action 
which  he  may  have  for  damages  founded  on  the  deceit,  by  a 
subsequent  agreement,  the  legal  effect  of  which  is  to  liquidate 
the  damages  in  case  the  representation  does  not  become  true.* 

§  4145.  ninstrations  of  This  liabUity.  —  Thus,  it  has  baea 
held  that  bank  directorsy  who  permit  the  bank  to  be  held  oat  ai 

^  Powell  V.  Adams,  98  Mo.  508;  a.  c.  12  S.  W.  Rep.  295. 
"CJottrill  V.  Orum,  100  Mo.  397;     a.  c.  18  Am,  St.  Rep.  549;  IS  8.  W. 
9.  c.  18  Am.  St.  Rep.  549 ;  13  S.  W.     Rep.  753. 
Rep.  753.  *  Wemer    v.    Pen    Argyl    Und 

•  Kinkier  v.  Junica,  84  Tex.  116.         Imp.  Co.,  138  Pa.  St.  467;  i.  c  1« 

*  Oottrill  V.  Crum,  100  Mo.  897 ;      Atl.  Rep.  417. 
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solvent,  when  they  know  it  to  be  insolvent,  may  be  sued  by  a  depos- 
itor for  the  damages  which  he  has  thereby  sustained,^   So,  the 
directors  of  an  insurance  company  who  fraudulently  permit  false 
statements  to  be  officially  made  and  published  by  the  president  and 
secretary  as  to  its  assets  and  condition,  whereby  a  person  is  induced 
to  insure  in  the  company,  are  liable  in  damages  to  him  in  case  he 
suffers  a  loss  covered  by  his  policy,  and  his  claim  therefor  proves 
worthless  in  consequence  of  the  insolvency  of  the  company.'    So, 
where  the  capital  stock  of  a  company  is  not  paid  up,  but  the  direct- 
ors represent  that  it  is  fully  paid  up,  in  consequence  of  which  rep- 
resentation a  party  purchases  a  note  of  the  company,  the  directors 
are  liable  in  damages  in  an  action  for  deceit;  but  they  will  not  be 
liable  ex  contractu,  because  the  contract  is  not  their  contract,  but  that 
of  the  corporation.    Therefore,  they  cannot  be  joined  as  defendants 
in  an  action  upon  tJie  note  to  recover  of  the  makers  and  indorsers.' 
So,  where  the  president  of  a  railway  company  sold  coupons  from  its 
mortgage  bonds,  with  a  warranty  that  they  were  unpaid,  when  in 
fact  they  were  paid,  he  was  liable  in  damages,  and  to  the  amount 
paid  him  for  the  coupons,  there  being  no  evidence  of  their  market 
value.'    So,  if  a  number  of  adventurers  form  a  corporation,  elect 
themselves  officers,  and  proceed  to  business  without  subscribing  the 
minimum  amount  required  by  the  statute,  as  a  condition  precedent 
to  its  commencing  business,  they  make  themselves  liable  to  cred- 
itors to  the  extent  of  this  minimum  amount,  with  interest,^  and  in 
the  opinion  of  most  courts  they  are  liable  generally  as  partnered 
And  they  will  not  be  entitled,  as  against  creditors,  to  retain  any 
sums  drawn  from  the  corporate  assets  under  the  name  of  *' salaries," 
it  not  appearing  that  the  company  made  any  profits  out  of  which 
to  pay  salaries.*    So,  if  one  of  the  promoters  of  a  corporation,  for 
the  purpose  of  inducing  a  stranger  to  subscribe  for  its  shares,  con- 
ceals  material  facts  which  he  ought  to  disclose,*  whereby  such 
stranger  is  induced  to  purchase  such  shares  to  his  damage,  all  of  the 
promoters  who  are  jointly  interested  in  the  venture  will  be  per- 

^  Delano  v.'  Case,  121  111.  247 ;  «.  c.  *  South  Covington  dbc  B.  Co.  v. 

2  Am.  St.  Rep.  81,  Sheldon  and  Craig,  Gest,  34  Fed.  Bep.  S28. 

JJ.,  dissenting.  *  Bums  tr.  Beck,  83  Gki.  471 ;  «.  c. 

'  Salmon  v.  Bichardson,  SO  Conn.  10  S.  £•  Bep.  121. 

860;  a.  e.  79  Am.  Dec  256.  •  ArUe,  M  246,  2983,  2989. 

*  National  Bank  v.  Texas  Invest-  *  Burns  v.  Beck,  supra. 

ment  Co.,  74  Tex.  421;  s.  e.  12  S.  W.  *  Ante,  (460;  Hubbard  v.  Weare, 

Bep.  101.  79  Iowa,  678 ;  a.  c.  44  N.  W.  Bep.  916. 

191  3041 


8  Thomp.  Corp.  §  4146.]    dibxgtobs. 

sonallj  liable  in  damages.*    So,  where  the  president  of  a  corpora- 
tion, for  the  purpose  of  indacing  a  person,  whom  we  will  call  A.  B., 
to  take  stock  in  the  company,  makes  false  representations  concern- 
ing the  company  to  C.  B.,  intending  that  such  representations  shall 
be  communicated  to  A.  B.,  and  they  are  so  communicated  to  the 
agent  of  A.  B.,  who,  relying  upon  them,  purchases  the  stock  for  A.  B., 
to  his  damage,  —  A.  B.  will  have  an  action  against  the  president 
for  the  damages  so  sustained.'    In  another  case,  an  incorporated 
savings  bank  published  an  advertisement  in  a  newspaper  which  con- 
tained the  following  representation:  *'  Directors  and  stockholder  per- 
sonally responsible.''    A  person  saw  this  advertisement,  and,  because 
of  it,  became  a  depositor  in  the  bank.    Upon  his  pass-book,  given 
him  by  the  bank,  there  was  the  following  printed  statement:  "The 
directors  and  stockholders  are  personally  responsible  for  all  debts 
and  engagements  of  the  bank."    The  bank  having  afterwards  be- 
come insolvent,  he  brought  an  action  against  the  directors  to  recover 
the  amount  of  his  deposit  in  the  bank  at  the  time  of  its  suspension, 
alleging  that  the  defendants  agreed,  in  consideration  of  the  deposit 
being  made  in  the  bank,  that  they  would  be  personally  responsible 
therefor,  and  pay  the  same  on  demand.    It  was  held:  1.  That  the 
alleged   agreement  was  an  agreement  to  answer  for  the  debt  or 
default  of  another,  and  was  hence  within  the  statute  of  frauds^  and 
not  valid  as  a  eontract^  because  there  was  no  note  or  memorandum 
thereof  in  writing  signed  by  the  defendants.    2.  That  while  the  rep- 
resentations possessed  none  of  the  essential  features  of  a  contract, 
they  might  afford  ground  of  an  action  for  damages  for  deceit,* 

§  4146.  Effect  of  Statute  of  Fraads.  —  A  clause  of  the 
statute  of  frauds,  as  enacted  in  most  of  the  States,  provides 
that  no  action ''  shall  be  brought  to  charge  any  person  upon,  or 
by  reason  of,  any  representation  or  assurance  made  concern- 
ing the  character,  conduct,  credit,  ability,  trade,  or  dealings 
of  any  other  person,  unless  such  representation  or  assurance 
be  made  in  writing,  and  signed  by  the  party  to  be  charged 
thereby,  or  by  those  persons  by  him  thereto  lawfully  author 

1  Brewster  v.  Hatch,  122  N.  Y.  349 ;        «  Hubbard  v.  Weare,  79  Iowa,  678  ; 
«.  0. 19  Am.  8t.  Bep.  498 ;  83  K.  Y.     ••  c.  44  N.  W.  Bep.  915. 
St  Bep.  627;  9  Rail.  &  Corp.  L.  J.        •  We8tervelttf.Demarest,46N.J.L. 

6;   25   N.  £•  Rep.  505.     See  aiiUt     37 ;••  c.  50  Am.  Rep.  400. 
(4004. 
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ised/'  ^   The  construction  of  this  clause  of  the  statute  of  frauds 
is  that  it  is  applicahle  only  to  cases  where  the  intent  and  pur- 
pose of  the  party  making  the  representation  is  to  enable  a 
third  person  to  obtain  credit,  goods,  or  money  by  means  of  it.' 
In  Massachusetts  it  is  held  that  the  fact  that  the  party  making 
the  representation  has  a  personal  interest  in  procuring  the 
credit  to  be  given,  does  not  take  the  case  out  of  the  statute, 
but  that  he  is  not  liable  in  case  the  representation  turns  out  to 
be  false,  unless  it  is  in  writing.    It  was  so  held  where  the 
defendant,  by  reason  of  false  representations  as  to  the  credit 
and  ability  of  another,  induced  the  plaintiff  to  indorse  a  note 
signed  by  that  other,  which  note  the  defendant  received  and 
used  for  his  own  benefit.'    Neither  could  an  action  be  main- 
tained against  an  agent  of  an  insurance  company  for  oral 
misrepresentations  concerning  its  pecuniary  condition  and 
credit,  although  made  in  order  to  enable  him  to  receive  a 
commission  out  of  the  premium  given  for  the  insurance 
thereby  procured/    Neither  did  an  action  lie  to  charge  a  per- 
son by  reason  of  false  oral  representations  concerning  the 
credit  and  ability  of  a  corporation  of  which  he  was  treasurer, 
made  in  order  to  induce  the  plaintiff  to  receive  a  note  of  the 
corporation  signed  by  him  as  treasurer.'    The  same  construc- 
tion of  the  statute  shielded  the  directors  of  a  corporation  from 


^  Bey.8tat8.Ma8S.,ch.74,$8;Pab. 
State.  Mass.,  ch.  78,  §  4.  Similarly,  see 
How.  Stat.  Mich.,  $  6188;  Bev.  Stats. 
Mo.,  i  2515;  drawn  from  9  Qeo*  4,  ch« 
14,  ^  6.  This  statute  is  regarded  as  a 
part  of  the  statute  of  frauds,  but  has 
not  been  adopted  in  all  American 
jurisdictions.  In  construing  it,  it  is 
held  that  if  written  representions  are 
the  substantial  inducements,  a  recov- 
ery can  be  had,  although  some  reli- 
ance may  have  been  placed  upon  oral 
assurances.  Tatton  v.  Wade,  18  0.  B« 
371 ;  Clark  v.  Edgar,  84  Mo.  106,  111 ; 
«.  e.  54  Am.  Bep.  84.  That  is  to  say, 
if  the  oral  representations  are  merely 
incidental,  or  stated  in  furtherance  of 


the  main  ground  of  the  complaint, 
they  will  not  bring  the  case  within 
the  statute.  Ibid,  See,  construing 
the  statute,  Devaux  v.  Steinkeller,  8 
Jur.  1058,  and  other  cases  below 
cited. 

*  Kimball  tr.  Ck>mstock,  14  Gray 
(Mass.),  608;  Medbury  v.  Watson,  6 
Met.  (Mass.)  246;  «.  c.  89  Am.  Dec. 
726;  Norton  v.  Huxley,  13  Ghray 
(Mass.),  285. 

*  Mann  «•  Blanchard,  2  Allen 
(Mass.),  386. 

*  Wells  V.  Prince,  15  Qny  (Mass.), 
562. 

*  McKinney  v.  Whiting,  8  Allen 
(Mass.),  207. 
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personal  responsibility  for  an  oral  misrepresentation  concern- 
ing its  condition,  whereby  the  corporation  procured  credit' 
The  statute,  as  thus  construed,  is  justly  styled  a  statute  of 
frauds,  because  it  is  a  statute  tending  not  to  suppress,  but  to 
produce  and  encourage  frauds,  and  as  such  is  disgraceful  to 
an  enlightened  system  of  jurisprudence.    The  Supreme  Court 
of  Michigan,  on  the  contrary,  hold  that  such  a  statute  has  no 
application  to  conspiracies  or  frauds,  where  the  representa- 
tion is  made  to  enable  the  party  making  it  to  profit  by  it.' 
Nor  did  it  have  any  application  to  a  case  where  the  fraudu- 
lent representations  were  made  as  to  an  alleged  corporation 
which  had  no  legal  existence ,  and  where  the  pretense  of  the 
legal  existence  of  the  corporation  was  itself  a  fraud, — because 
in  such  a  case  the  representation  was  not  a  representation  as 
to  the  character  or  credit  of  another  person.'    It  was  obviouslj 
no  defense  to  an  action  to  charge  directors  with  a  personal 
liability  to  one  who  had  purchased  second  mortgage  bonds  of 
the  corporatioui  fraudulently  stamped  by  them  as  first  mart- 
gage  bonds/ 

§  4147.  Doctrine  that  there  must  have  been  a  Guilty 
Scienter  or  a  Fraudulent  Intent  to  Deceive.  —  Where  the 
action  is  at  common  law  for  damages  inflicted  upon  the  plain- 
tiff by  reason  of  the  deceit,  it  proceeds  upon  a  lower  plane 
than  a  suit  in  equity  for  a  rescission  of  the  contract  on  the 
same  ground.^  In  the  former  case  it  is  necessary,  by  the 
principles  of  the  common  law,  for  the  plaintiff  to  aver  and 
prove  what  is  called  a  scienter^  that  is  to  say,  a  fraudulent 
intent  to  deceive,  and  he  cannot  recover  upon  the  basis  of  a 
misrepresentation  put  forth  through  mere  carelessness  or  inat^ 
tention}    This  is  not  necessarily  incompatible  with  the  prin- 

*  Hunnewell     v.     Duxbury,    157         *  Olark «.  Edgar,  84  Mo.  106,  HI  J 
Ma8B.  1;  f.  e.  31  N.  E.  Rep.  700.  f.  e.  54  Am.  Bep.  S4. 

■  HesB  V.  Oolver,  77    Mich.  598;  •  Ante,  ^  1483. 

f.  c.  18  Am.  St.  Rep.  421;  48  N.  W.  *  Derry  «.  Peek,  14  App.  Obs.  SS7; 

Eep.  994;  6  L.  R.  A.  498.  reversing  «.  <j.  87  Ch.  Div.  641;  Pw 

•  Ibid.  ley  ».  Freeman,  3  T.  R.  51 ;  and  Hay- 
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-ciple  upon  which  courts  of  equity  have  proceeded  in  these 
cases,  that  the  promoters,  directors,  or  officers  of  corporations, 
putting  forth  false  statements  concerning  their  condition,  are 
as  much  hound  to  refrain  from  stating  as  true  what  they  do 
not  know  to  be  true,  as  from  stating  as  true  what  they  know  to 
be   false,  since  in  hoth  cases  there  is  a  guilty  scienter}    Pro- 
ceeding upon  the  principle  that  in  order  to  support  an  action 
for  damages  at  common  law  grounded  upon  deceit,  there  must 
have  been  a  fraudulent  intent  to  deceive, —  something  in  the 
nature  of  moral  delinquency,  —  it  has  been  held  in  New  Jer- 
sey in  an  able  and  learned  decision  by  Depue,  J.,  after  review- 
ing  many  authorities,  that  where  a  depositor  in  a  savings 
bank  sues  a  director  for  deceit  in  representing  that  the  bank 
was  solvent,  there  can  be  no  recovery  unless  there  was  a 
fraudulent  purpose  to  deceive,  and  that  this  is  a  question  of 
fact;  and  further,  that  the  rule  is  not  varied  by  the  circum- 
stance that  the  defendant  was  a  member  of  the  finance  com- 
mittee, and,  as  such,  must  have  known  the  financial  condition 
of  the  bank  * 

§  4148*  Action  by  Sureties  agrainst  Trustees  for  Fraud- 
ulent Statements.  —  Sureties,  who  have  been  induced  to  sign 
the  bond  of  a  bank  treasurer  by  oral  statements  as  to  the 
soundness  of  the  bank,  made  by  trustees  of  the  bank  as 


craft  V.  Creasy,  2  East,  02 ;  Cowley  v. 
Smyth,  48  N.  J.  L.  380;  «.  c.  50  Am. 
Rep.  432;  Hubbard  «.  Weare,  79 
Iowa,  678;  f.  c.  44  N,  W.  Rep.  716; 
Weir  V.  BeU,  3  Ex.  Div.  238 ;  $.  c.  31 
Moak.  Eng.  Rep.  235.  Compare  Tay- 
lor v.  Ashton,  11  Mees.  &,  W.  401.  In 
consequence  of  the  decision  in  Derry 
V.  Peek,  tuftra^  the  rule  was  fixed  in 
England  by  a  statute  known  as  the 
-  Directors'  LiabiUty  Act,"  63  &  54 
Vict.,  ch.  64. 

^  See,  for  instance,  Hubbard  v. 
Weare,  79  Iowa,  678;  t.  c.  44  F.  W. 
Bep.  915, — where  both  of  these  prop- 
ositions were  asserted.  This  case  was 
regarded  m  a  case  in  equity,  but  the 


court  took  the  just  and  sensible  view 
that  whether  tried  at  law  or  in  equity, 
the  same  rule  as  to  scienter  must  ap- 
ply ;  "for  clearly  we  cannot  have  two 
different  rules  of  law  in  the  same 
State,  for  the  same  case,  in  the  same 
court."  It  should  have  been  added, 
where  substantially  the  same  relief 
is  demanded.  In  the  particular  case 
the  plaintiff  demanded  relief  against 
the  defendant  personally  for  misrep- 
resentations made  by  him  when  pres- 
ident of  a  corporation,  touching  its 
condition,  whereby  the  plaintiff  suf- 
fered loss. 

*  Oowley  V.  Smyth,  46  N.  J.  L. 
880;  f.  c.  60  Am.  Rep.  432. 
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individuals,  to  third  persona,  not  intended  to  get  to  the 
knowledge  of  the  sureties  or  to  induce  them  to  sign,  —  can- 
not maintain  an  action  against  such  trustees  for  damages 
which  they  have  sustained  in  so  becoming  sureties,  predicated 
on  the  fact  of  such  representations  being  false  and  fraud- 
ulent.* 

S  4149.  Remedies  In  Xkiulty.  —  The  power  of  a  court  of 
equity  to  deal  with  the  subject,  where  the  defrauded  party 
proceeds  for  a  rescission,  is  not  so  circumscribed  as  is  the 
power  of  courts  of  law.  The  former  courts  do  not  deal  so 
much  with  the  motive  as  with  the  fact  and  result.  This  may 
be  illustrated  by  a  leading  case  where  a  company  was  formed 
for  mining  purposes.  The  prospectus  referred  to  the  memo- 
randum and  articles  of  association,  and  described  in  favor- 
able terms  a  mine,  for  the  purchase  of  which  a  contract  had 
been  entered  into.  This  mine  was  afterwards  found  to  be 
worthless,  and  the  directors  rescinded  the  contract,  and 
agreed  to  purchase  another.  It  was  held  that  a  shareholder 
who  had  subscribed  on  the  faith  of  the  prospectus  was 
entitled  to  an  injunction  against  an  action  for  calls,  although 
the  directors  had  themselves  been  deceived  and  had  been 
guilty  of  no  willful  fraud;  the  reason  being  that  directors 
are  bound  to  ascertain  the  truth  of  the  representations  made 
on  their  prospectus.'  On  the  other  hand,  a  director,  whe 
finds  himself  liable  to  become  involved  in  actions  for  dam- 
ages by  reason  of  such  fraudulent  prospectuses,  may  have  an 
injunction  to  restrain  the  unauthorized  use  of  his  name  in 
connection  therewith.* 

§  4150.  In  What  Sense  Directors  Trustees  for  Creditors. — 

It  is  a  part  of  the  doctrine  already  considered  that  the  eapilal 

^  AflhuUot  Sayings  Bank  v.  Albee,  '  Routh  «•  Webster,  10  Beav.  561: 

63  N.  H.  152;  «.  c.  66  Am.  Rep.  601 ;  f.  c.  11  Jur.  701.    That  the  creditors 

denying;   Graves   v.   Lebanon     Nat.  are  not  obliged   to  go  into  equity, 

Bank,  10  Bush  (Ky.),  23;  s.  e,  19  Am.  but  may  proceed  at  law,  see  State 

Rep.  60.  Bank  v.  Andrews,  18  N.  Y.  St.  Hep. 

*  Smith   «.  Reese   River   Oo.,   2  167. 
L.  R.  £q.  Oas.  264. 
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stock  of  a  corporation  u  a  trust  fwnd  for  its  creditorSf^  that  the 
directors  of  the  corporation^  who  are  the  managers  of  that 
fund,  are  trustees^  in  respect  of  it,  for  such  creditors.    In  some 
caseSi  it  has  been  said  that  the  directors  are  trustees  for  the 
creditors  of  the  corporation,'  because  it  is  proper  that  they 
should  be  protected  against  fraudulent  acts  on  the  part  of  the 
directors,  by  which  they  might  be  deprived  of  collecting  their 
debts  in  the  usual  way  against  the  corporation.*    But  state- 
ments of  this  kind  are  made  quite  guardedly.    Thus,  the 
directors  are  said  to  be  trustees  of  the  creditors  '*  to  a  consid- 
erable degree,"*  or  "in  a  certain  sense."*    It  is  also  said, 
speaking  of  bank  directors,  that  they  are  not  trustees  in  a 
technical  sense,  but  that  their  relation  to  the  corporation  is 
rather  that  of  an  agent  to  his  principal,  when  viewed  with 
reference  to  the  rights  of  creditors.*    The  author  has  not 
found  any  English  case  which  formulates  the  American  "  trust 
fund"  doctrine,  but  in  one  case  in  that  country  it  was  dis- 
tinctly denied.^    This  doctrine  was  first  distinctly  announced 
in  this  country  by  Mr.  Justice  Story  in  a  case  at  circuit  in 
1824.*    He  professed  to  found  it  on  the  doctrine  of  an  early 
English  chancery  case;*  but  that  case  affords  no  adequate 


^  Ante,  i  2051»  et  nq.  ^  Jackson  «.  Ludeling,  21  Wall. 

«  Jackson   v.  Lndeling,  21  Wall.  (U.  S.)  616,  624. 

(TJ.  S.)  616;  Oanningham  v.  Pell,  5  *  Bliss  v.  Matteson,  46  N.  Y.  22, 26. 

Paige  (N.  Y.),  607;  Richards  v.  TS^issr  •  Briggs  v.  Spaulding,  141  U.  S. 

Hampshire  Ins.  Oo.,  43  N.  H.  263;  132;  f.  c.  10  Rail.  &  Ck>rp.  L.  J.  62; 

Bliss  V.  Matteson,  45  N.  Y.  22 ;  Conro  6  Bkg.  L.  J.  41.  See  afUe,  §§  3968, 4009. 

V,  Port  Henry  Iron  Oo.,  12   Barb.  '  Poole's  case,  9  Oh.  Div.  322,  328. 

(N.  Y.)  27.    That  the  president  of  The  American  doctrine   appears  to 

a  gravel  -  road    company  borrowing  have  been  adopted  from  the  English 

money  on   duly  authorized   assess-  doctrine  that  the  property  of  a  char- 

ments  against  abutting  lands,  who  itdble  corporation  is  a  trust  fund,  and 

collects  the  assessments  on  the  faith  that  the  court  of  chancery  has  juris- 

of  which  the  loans  were  obtained,  diction  over  its  custodians  as  trustees, 

holds  the  funds  as  a  trustee  for  the  See  Green's  Brice's  Ultra  Vires  (2d 

lenders,  and  is  personally  responsible  ed.), 50,  and  the  American  note;  also 

to  them  for  any  diversion  thereof,  —  Attorney-General    v.    Aspinwall,    2 

see  Pugh  v.  MiUer,  126  Ind.  189 ;  f .  e.  Myl.  &  G.  613. 

25  K.  £.  Rep.  1040.  '  Wood    v.    Dummer,    3    Mason 

*  Oanningham  v.  Pell,  ftfpra.  (U.  S.),  308. 

*  Ourson  v,  African  Company,  1  Yem.  Ch.  121. 
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basis  for  the  doctrine.     It  really  goes  no  further  than  to  hold 
that  a  court  of  equity  will  help  a  creditor  to  collect  his  debt 
out  of  the  assets  of  a  corporation  which  is  his  debtor,  just  as 
it  will  out  of  the  assets  of  a  natural  person  when  the  creditor 
has  no  adequate  remedy  at  law.     The  "  trust  fund  "  doctrine 
Is  rather  to  be  regarded  as  a  mere  judicial  invention,  proceed- 
ing from  the  fertile  brain  of  Mr.  Justice  Story,  and  taken  up 
and  followed  by  all  American  courts  out  of  deference  to  the 
authority  of  that  eminent  judge  and  law  writer.     A  disposi- 
tion is  shown  in  some  recent  American  cases  to  limit  the  doc- 
trine to  the  case    of  insolvent  corporations;^  and  it  has  even 
been  said  that  the  directors  of  an  insolvent  corporation  are 
not  trustees  of  its  funds  for  its  creditors  in  any  different  sense 
from  that  in  which  any  insolvent  debtor  is  such  a  trustee  for 
his  creditors,* — a  position  which  is  believed  to  be  untenable. 
But  in  the  case  of  corporations  formed  for  business  purposes, 
including  ordinary  commercial  banks,  the  diflSculty  of  hold- 
ing the  directors  to  a  liability  growing  out  of  the  dual  asd 
contradictory  positions  of  ctgents  for  the  corporation  and  fidu- 
ciaries of  its  creditors  is  very  great.     They  are  not  even  the 
agents  of  its  stockholders  in  the  sense  that  the  latter  may  sne 
them  at  law  for  damages  growing  out  of  the  manner  in  which 
they  have  performed  or  failed  to  perform  the  duties  of  such  a 
supposed    agency.*    And  the   general  view  is  that,  in  the 
absence  of  statutes  making  a  different  rule,  they  are  not  liable 
to  the  creditors  of  the  corporation  on  the  theory  of  being  their 
fiduciaries/    To  these    statements  exceptions  are  no  doubt 
admitted  in  the  case  of  savings  bankSf  savings  funds,  and  mu- 
tual  insurance  companies,  where  the  depositors  or  members  are, 
under  the  statutory  schemes  governing  these  corporations,  ia 
a  sense  the  beneficiaries  of  a  trust,  with  the  execution  of  which 
the  directors  are  charged. 


^  AfUe,  k  2958.  *  Smith  v.  Poor,  40  Me.  416r  i.  <^ 

«  Ibid.  68  Am.  Dec  672;  Zinn  v.  Mendel,* 

■  Smith  V.  Hurd,  12  Met.  (Mass.)  W.  Va.  680;  Winter  ».  Baker, W  How, 

S71 ;  «.  c.  46  Am.  Dec.  690;  Thomp.  Pr.  (N.  Y.)  188;  Pub«  v.  Spaanhont, 

Off.  Corp.  249.  67  Mo.  266,  264. 
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§  4J.51.  liiabllity    for    Preferring*    Creditors.  —  Whatever 
Tiew  upon  this  subject  may  obtain  in  respect  of  the  status  of 
directors  of  solvent  corporations,  yet  if  a  shadow  of  the  Amer- 
ican doctrine  remains  that  the  assets  of  a  corporation  are  a 
trust  fund  for  its  creditors,  the  conclusion  must  be  that,  as 
Boon    as  the  line  of  insolvency  is  reached  or  sensibly  ap- 
proached, the  directors  do  assume  the  relation  of  trustees  in 
equity  for  the  creditors  of  the   company.     The  duty  then 
devolves  upon  them,  as  such  trustees,  of  holding  the  funds  of 
the  corporation  for  a  ratable  distribution  among  its  creditors, 
according  to  the  principles  of  equity,  preserving  the  liens  and 
priorities  of  those  who  are  entitled  to  liens  and  priorities.     In 
pursuance  of  this  theory,  as  we  shall  see,  the  great  weight  of 
judicial  authority  is  that  the  directors  of  an  insolvent  cor- 
poration, or  of  a  corporation  approaching  insolvency,  cannot 
prefer  tJiemselves  as  its  creditors  over  other  general  creditors.* 
Upon  the  same  ground  it  has  been  held  that  if  in  the  dis- 
tribution of  this  trust  fund,  the  corporation  being  insolvent  so 
that  there  is  not  enough  for  all,  the  directors  prefer  some  of 
the  creditors  and  leave  others  to  go  unpaid,  they  must  answer 
to  the  latter    out  of  their  personal  estates.     The  reason  is 
simple:   they  are  trustees  for  all  the  creditors;   and  in  the 
administration   of  their  trust,   they  must  treat  equally  the 
beneficiaries  in  the  trust;  failing  in  this,  they  must  answer 
personally,   to   those  injured.*     But   this   rule   must  not  be 
carried  so  far  as  to  make  directors  responsible  to  the  holder 
of  a  litigated  claim,  which,  after  being  established,  goes  unpaid, 
when,  acting  in   good  faith,  but  without  proper  care,  they 
reserve  a  sum  which  they  think  will  be  suflScient  to  meet  all 
claims,  this  included,  and  it  turns  out  to  be  insuflBcient.'     In 
England,  where  the  doctrine  that  the  directors  of  a  company 
are  trustees  for  its  creditors  does  not  obtain,  the  rule  is  dif- 
ferent; the  directors  do  not  make  themselves  liable  by  pre- 
ferring  particular  creditors,  although   it  is  done   to  absolve 
themselves  from  liability  as  guarantors.^    Where  the  officers, 

*  Poity  eh.  146. 
'  Richards  v.  New  Hampshire  Ins.  '  Lyman  v,  Bonney,  118  Mass.  222* 

Co.,  43  N.  H.  263.  *  Poole's  case,  9  Oh.  Div.  822.  328. 
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and  shareholders  of  a  corporation  prefer  themselyes  as  cred- 
itors, they  are  not,  according  to  a  low  conception,  estopped,  as 
against  unsecured  creditors,  from  denying  that  the  corpora- 
tion had  a  capital  of  $25,000,  hy  the  fact  that  its  manager 
used  letter-heads  stating  the  capital  to  be  $25,000,  in  the 
absence  of  proof  that  the  creditors  became  such  on  the  faith 
of  such  representation.^ 

§  4152.  Personally  liable  for  Frsudolently  Diyertinsr  fhe 
Company's  Assets  from  its  Creditors. — Directors  of  corpora- 
tion, are  under  an  extensive  liability  to  the  creditors  of  the 
corporation  by  force  of  statutes  which  exist  in  nearly  all 
the  States.  This  liability,  so  far  as  it  has  been  the  subject  of 
adjudication  in  the  courts,  will  form  the  subject  of  the  next 
chapter.  We  shall  in  this  section  consider  a  class  of  Ameri- 
can decisions  in  which  directors  of  corporations  haye  been 
held  answerable  out  of  their  private  estates  for  fraudulently 
diverting  the  assets  of  the  company  from  its  creditors  and 
appropriating  them  to  their  own  use.  We  here  again  meet 
with  the  doctrine  already  often  alluded  to,'  that  the  capital 
stock  of  a  corporation  is  a  trust  fund,  primarily  for  the  benefit 
of  its  creditors,  and  secondarily  for  its  shareholders.  Perhaps 
this  rule  is  nothing  more  than  an  extension  of  a  principle 
which  is  applicable  to  the  assets  of  every  deceased  or  insolvent 
debtor.  In  giving  relief  to  the  creditors  of  corporations  on 
this  ground,  the  courts  of  equity  proceed  on  the  familiar  prin- 
ciple that  whoever  is  found  in  possession  of  a  trust  fund, 
under  circumstances  which  charge  him  with  a  knowledge  of 
the  trust,  is  bound  to  account  as  trustee  to  those  beneficially 
interested  in  such  fund.*  The  shareholders  of  a  corporation 
are  conclusively  charged  with  notice  of  the  trust  character 
which  attaches  to  its  capital  stock.     As  to  it  they  cannot 

*  Warfield    v.   MarshaU    County  Wood  v.  Dummer,  8  Mason  (U.  8.), 

Canning  Co.,  72  Iowa,  666;  «.  c.  2  308,  812;  Bank  of  St.  Mary's  v.  Si. 

Am.  St.  Rep.  263 ;  34  N.  W.  Bep.  467.  John,  25  Ala.  566,  620 ;   Calhonn  t . 

>  Ante,  $$  1569,  2961.  King,  5  Ala.  523 ;  Grats  v.  Bedd,  4  B. 

>  Adair  v.  Shaw,  1  Sch.  &  Lef.  243,  Mon.  (Ky.)  178. 
262;    Hill  i;.  Simpson,  7  Yes.  152; 
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occupy  the  status  of  innocent  purchasers,  but  they  are,  to  all 
intents  and  purposes,  privies  to  the  trust.     When,  therefore, 
tliey  have  in  their  hands  any  of  this  trust  fund,  they  hold  it 
eum%  onere — subject  to  all  the  equities  which  attach  to  it.^    If 
this  is  true  of  shareholders,  it  is  true  for  stronger  reasons  of 
directors,  who,  under  all  schemes  of  corporate  organization, 
must  not  only  be  shareholders,  but  who  also,  as  the  managing 
agents  of  the  corporation,  are,  in  a  certain  sense,  the  custo- 
dians of  the  fund  itself.'    But  every  such  case  must  be  allowed 
to   stand  upon  its  own  merits,  and  no  hard-and-fast  rule  can 
be  applied.    Where  a  director  makes  bona  fide  advances  of 
money  to  the  corporation,  as  he  may  lawfully  do,*  the  mere 
fact  that  he  appropriates  to  his  own  use  accounts  due  to  it, 
after  it  has  become  insolvent,  to  pay  interest  accruing  on  such 
advances,  has  been  held,  in  the  absence  of  fraud,  not  ground 
of  charging  him  with  liability  to  creditors.*    Nor  are  the 
directors  of  a  corporation  which  is  insolvent,  but  still  doing 
business,  personally  liable  to  creditors*  by  reason  of  making  a 
bona  fide  sale  of  the  assets  of  the  corporation  to  an  attaching 
creditor,  upon  his  agreement  to  cancel  his  own  debt  and  dis- 
charge the  debts  of  other  attaching    creditors, — especially 
where  the  transfer  is  advised  by  counsel,  and  no  means  are 
at  the  disposal  of  the  directors  with  which  to  contest  the 
attachment  suits.* 

§  4153.  Ulustrations  of  This  liability.  —  Let  us  look  for  appH- 
eations  of  this  doctrine.  The  managing  director  of  a  bank  with- 
draws its  funds  to  a  very  large  amount,  without  security^  and  uses 
them  in  his  private  business,  in  consequence  of  which  the  bank 
becomes  insolvent.  This  is  such  a  fraud  upon  the  creditors  of  the 
bank  as  renders  the  directors  liable  to  account  in  equity  for  the 


*  Wood    «.    Dommer,    8    Mason  *  Antef  i  4068. 

(U,    8.),   313;   Adler  v.  Milwaukee  *  Kraft-Holmes   Grocery    Oo.    v. 

Patent  Brick  Co.,    13  Wis.  67,  62;  Crow,  36  Mo.  App.  288. 
Qratz  V.  Bedd,  4  B.  Mon.  (Ky.)  178,  *  White  Ac.  Man.  Oo.  v.  Pettes 

196.  Importing  Co.,  30  Fed.  Bep.  864. 

*  Gratz  v.  Bedd,  ntpro. 

3051 


3  Thomp.  Corp.  §  4153.]    directors. 

amount  so  withdrawn.^   Bo,  if  the  directors  dedare  dividends  when 
there  are  in  reality  no  surplus  assets,  a  judgment  creditor  of  the 
corporation  may  maintain  a  bill  in  equity  against  a  director  who, 
as  a  shareholder,  has  receiyed  such  dividends,  to  subject  them  to 
the  payment  of  his  debt;  and   this  is  so,   although  the  dividend 
declared  was  not  in  cash,  but  in  the  shape  of  a  credit  on  his  stock 
subscription.'    On    like    grounds,   where  the  charter  of  a  bank 
required  its  stock  to  be  paid  in  gold  and  silver  and  in  notes  or  bills 
which  the  corporators  or  directors  might  deem  equivalent  to  or 
better  than  specie,  and  the  directors  had  taken  in  payment  of  stock 
subscriptions,  notes  which  the  subscribers  had  indorsed  for  each 
other,  it  was  held  by  a  very  able  lawyer  sitting  as  special  judge, 
that  this  would  make  the  directors  personally  liable  to  the  note- 
helders  and  creditors  for  the  whole  amount  of  the  capital  paid  up  in 
this  manner.    The   directors  accepting  such  securities  instead  of 
coin  would  each  be  liable  for  the  whole  amount  so   accepted  io 
breach  of  their  faith  to  the  public.    Others  coming  in  after  them 
would  be  liable  on  the  same  ground;  while  those  that  suffered  the 
securities  thus  existing,  however  inferior  to  that  of  coin  to  which 
the  creditors  were  entitled  for  their  security,  to  be  lost  by  the  statute 
of  limitations,  would,  for  a  stronger  reason,  be  subject  to  the  same 
liability.     Such  trustees  would  be  subject  to  the  same  measure  of 
liability  for  securities  lost  by  their  negligence,  particularly  if,  as  in 
this  case,  they  had  been  in  possession  of  such  assets  for  years,  and 
were  admonished  by  suit  of  the  creditors  to  whom  they  had  refused 


^  Bank  of  St.  Mary's  «.  St.  John, 
25  Ala.  566.  This  case  containa  dicta 
which  we  apprehend  are  not  good 
law.  It  id  laid  down  by  Ligon,  J., 
although  the  question  was  not  in- 
volved in  the  case,  that  the  directors 
of  a  bank  are  truatees  for  its  creditors 
in  such  a  sense  that  if  they  appro- 
priate to  their  own  use  the  trust 
assets,  a  court  of  equity  will,  at  the 
suit  of  creditors,  make  them  liable  not 
only  for  the  fund  itself,  but  for  all 
profits  they  may  have  made  by  its 
use.  Ibid.  620.  It  is  thought  that 
the  true  rule  is  that  as  to  creditors  of 
the  corporation,  the  directors  are  not 
in  such  a  fiduciary  relation  as  will 
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make  them  liable  to  account  to  the 
creditors  for  the  secret  profits  which 
they  may  have  made  in  dealing  with 
the  trust  fund;  though,  as  abeady 
seen,  they  occupy  such  a  relation  to 
the  corporation  itself,  and  to  the 
shareholders.  Ante,  i  4024.  See  Isl- 
ington Ac  B.  Co.  V.  Bridges,  7  B. 
Mon.  (Ky.)  556;  f.  c.  46  Am.  Dec 
528. 

*  Grata  v.  Bedd,  4  B.  Mon.  (Ky.) 
178, 191, 196;  recognized  in  Lexington 
<&c.  B.  Co.  V.  Bridges,  7  B.  Mon.  (Ky.) 
566;  «.  e.  46  Am.  Dec  528.  Ck)inpare 
Osgood  V.  Laytin,  5  Abb.  Fr.  (n.  b.) 
(N.  Y.)  1;  Borke  v.  Thomas,  56N.  Y. 
559. 
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information,  to  diligence  and  good  faith/    Although  the  decision  of 
the  case  was  put  upon  other  grounds,  there  seems  no  doubt  of  the 
general  soundness  of  these  observations.     It  has  been  distinctly 
ruled  by  another  court,  that  if  the  charter  of  a  bank  require  a  cer- 
tain portion  of  the  capitai  stock  to  be  paid  in  in  specie^  before  the 
directors  are  permitted  to  issue  any  bank  notes,  and  the  directors, 
in  disregard  of  this  inhibition,  put  in  circulation  notes  of  the  bank, 
and  the  bank  afterwards  becomes  insolvent,  the    billholders  and 
creditors  may  proceed  at  once  against  the  stockholders  for  the  sub- 
scribed stock  not  paid  in,  and  against  the  directors  for  the  breach 
of  trust  which  they  have  thus  committed.'    For  the  same  reason, 
the  directors  of  a  saving  fund  are  liable  to  account  in  equity  to  the 
depositors  for  the  maladministration  of  their  trust'    A  bill  by  the 
depositors  of  such  an  institution,  which  alleges  that  the  directors 
and  officers  violated  the  provisions  of  its  charter  as  to  the  character 
of  their  investments;  that  they  were  grossly  negligent  in  leaving  the 
business  of  making  investments  in  the  hands  of  two  or  three  officers; 
that   often  unsafe  and    improper  investments  were  made  which 
resulted  in  the  entire  loss  of  the  money  of  the  complainants;  that 
false  estimates  were  put  upon  property  held  by  the  society,  so  as  to 
swell  the  amount  of  the  assets  and  give  the  institution  an  appear- 
ance of  soundness,  while  at  the  same  time   false  representations 
were  held  out  to  the  public  through  advertisements  and  notices  in 
the  newspapers  as  to  the  mode  in  which  the  business  was  conducted, 
and  the  nature  of  the  security  on  which  loans  were  made,  —  was  a 


'  Moses  «.  Ocoee  Bank,  1  Lea 
(Tenn.),  39S,  opinion  of  Heiskell,  spe- 
cial judge,  affirming  decree  of  Cooper, 
chancellor.  As  to  the  payment  of 
stock  subscriptions,  see  anUt  k  1^62, 

*  Schley  «.  Dixon,  24  Ga.  273 ;  s,  c. 
71  Am.  Dec.  121.  There  is  a  case 
among  the  decisions  of  the  Supreme 
Court  of  New  York  (Branch  v.  Rob- 
erts, 50  Barb.  (N.  Y.)486),  where  it 
is  ruled  that  the  holders  of  bills  of  a 
bank  cannot  maintain  an  action 
against  directors  on  the  ground  that 
such  bills  have  been  rendered  value- 
less by  the  misconduct  of  the 
diiecton;  Clerke,  J,,  saying  that  a 


stockholder  cannot  sue  directors  for 
damages  on  the  ground  that  his  stock 
has  been  made  valueless  by  the  mis- 
conduct of  the  directors,  and  if  a 
stockholder  cannot  do  it,  a  creditor 
cannot.  This  case  is  not  in  harmony 
with  the  current  of  American  doctrine 
on  this  subject,  and  is  not  good  law. 
Besides,  the  court  is  not  one  of  last 
resort,  and  its  decisions  are  not,  in 
the  accepted  sense,  authority. 

'  Maisch  t;.  Saving  Fund,  5  Phila. 
(Pa.)  30.  The  jurisdiction  of  equity 
to  call  the  directors  of  a  saving  fund 
to  account  is  also  very  ably  main- 
tained by  Hare,  J.,  in  LeSman  v. 
Flanigan,  5  Phila.  (Pa.)  156. 
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good  bill.^  So,  it  has  been  held  that  where  one  corporation  holds 
the  property  of  an  insolvent  corporation  in  trust  for  administration 
among  its  creditors,  and  the  directors  of  the  trustee  corporation  mis- 
apply such  assets,  they  make  themselves  personally  liable  to  the 
creditors  of  the  insolvent  corporation,  although  the  trustee  corpo- 
ration had  assumed  the  debts  of  the  insolvent  corporation.'  But  it 
has  been  held  that  it  is  not  necessarily  a  fraud  on  the  creditors  of  a 
corporation  for  its  trustees  to  purchase  property  from  one  of  their 
number,  for  the  alleged  benefit  of  the  corporation,  paying  therefor 
the  entire  capital  stock  of  the  corporation.  Such  a  transaction  may 
or  may  not  be  fraudulent,  according  to  circumstances.* 

g  4154.  lisbUity  to  Pay  for  <<  Qualification  Shares." — The 

next  inquiry  is,  whether  in  case  the  charter  or  other  govern- 
ing instrument  requires  that  each  director  shall  hold  a  certain 
number  of  shares  in  the  corporation,  one  who  becomes  a 
director  is  ipso  facto  liable  to  pay  for  that  number  of  shares,  in 
order  to  satisfy  the  demands  of  creditors  in  the  event  of  the 
insolvency  of  the  corporation.  This  question  does  not  seem 
to  have  arisen  in  this  country,  though  there  are  a  great  many 
decisions  upon  it  in  the  English  courts.  As  the  author  has 
reviewed  these  decisions  in  a  previous  work  at  some  length,^ 
and  has  referred  to  the  more  important  of  them  in  a  previous 
title  of  this  work,'  he  will  do  no  more  at  present  than  to  state 
what  seems  to  be  the  general  conclusions  to  be  deduced  from 
a  mass  of  more  or  less  conflicting  cases.  These  conclusions 
are:  1.  That  the  mere  fact  of  accepting  the  ofQce  of  director 
does  not  make  the  person  a  shareholder  in  respect  of  the 
number  of  shares  necessary  to  qualify  him  to  hold  the  office, 
but  that  it  merely  implies  an  agreement  that  he  will  qualify 
himself  by  procuring,  either  from  the  company  or  from  some 
shareholder,  the  necessary  shares.*    2.   But  that  where  he 

*  Maisch  v.  Saving  Fund,  supra.  *  Ante,  4§  1260, 1261. 

'  National  Bank  v.  Texas  Invest-  *  Ante,  i  1260 ;  Forbes's  case,  L.  R. 

ment  Co.,  74  Tex.  421  j  «.  c.  6  Rail.  &  8  Ch.  768 ;  Brown's  case,  L,  B.  9  Oh. 

Corp.  L.  J.  378 ;  12  S.  W.  Rep.  101.  102.    Contra,  Re  Disderi,  L.  R.  11  Eq. 

»  Knowles V.Duffy, 40 Hun (N.Y.),  242.    Compare  Hay's  case,  L.  B.  10 

485.  Oh.  593,  604;  «.  c.  44  L.  J.  (Oh.)  721; 

*  Thomp.  Off.  Corp.,  p.  368,  et  seq.  38  L.  T.  (k.  s.)  406;  Re  Englefield 
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accepts  the  office  of  director  and  acts  as  such,  and  suffers 
himself  to  be  held  out  as  a  shareholder,  either  by  having  his 
name  put  on  the  register  as  such,  or  otherwise,  then  he  is 
deemed  to  have  accepted  the  necessary  number  of  shares  to 
qualify  him,  and  will  not  be  allowed  to  repudiate  them  after 
the  company  becomes  insolvent.*     3.  A  director  who  actually 
accepts  the  shares  necessary  to  qualify  him  will  not  be  allowed 
to  repudiate  them  on  account  of  any  informality  in  the  trans- 
action.'   4.  That  this  rule  of  liability  does  not  apply  to  the 
provisional  directors  who  are  permitted  to  hold  shares  sup- 
plied to  them  and  paid  for  by  the  promoter  or  his  agent,' 
which  is  not  permitted  in  the  case  of  directors  required  to  be 
qualified  as  such  by  holding  a  stated  number  of  shares.^    5. 


Colliery  Go.,  8  Oh.  Div.  388;  Saan- 
dsr'B  case,  L.  B.  20  £q.  506;  Chap- 
man's case,  L.  B.  2  Eq.  567;  Austin's 
case,  L.  B.  2  Eq.  435;  Jenner's  case, 
7  Oh.  Div.  132;  Haniley's  case,  5  Oh. 
Div.  705;  Barber's  case,  5  Oh.  Div. 
963.  Contrary  to  the  rule  declared  in 
later  cases,  persons  who  had  acted  as 
directors,  and  who  had  even  permit- 
ted their  names  to  appear  in  the  pros- 
pectus as  such,  for  the  purpose  of 
raising  further  capital,  were  permitted 
to  show  that  they  did  not  qualify  in 
certain  particulars;  e,  g,y  that  they 
did  not  apply  for  shares  (Green's  case, 
L.  B.  18  Eq.  428);  that,  although 
shares  were  allotted  to  them,  they 
never  signed  the  subscription  con- 
tract (Maitland's  case,  3  Giff.  28); 
that  they  were  informed  that  no 
qualification  shares  were  necessary; 
and  that  they  never  executed  or  saw 
the  deed  of  settlement :  Be  Olark,  14 
0.  B.  (N.  s.)  676. 

^  Fowler's  case,  L.  R.  14  Eq,  316; 
Leeke's  case,  L.  R.  6  Oh.  469 ;  Har- 
ward's  case,  L.  B.  13  Eq.  80 ;  Oarling's 
case,  L.  B.  20  Eq.  580;  Stephenson's 
case,  45  L.  J.  (Oh.)  488.  Oompare 
DeBuvigne's  case,  5  Oh.  Div.  306; 
Miller's  case,  8  Oh.  Div.  661;  «•  c. 


affirmed,  5  Oh.  Div.  70;  Sidney's  case, 
L.  B.  15  Eq.  228  (signed  memorandum 
of  association,  attended  meeting  of 
directors,  and  then  resigned,  and  yet 
was  held  liable).  The  rule  was  held 
not  to  apply  where  the  qualification 
was  fixed  by  a  resolution,  and  not 
in  the  articles  of  association:  De 
Buvigne's  case,  5  Oh.  Div.  306. 

*  Walter's  case,  3  De  Gex  A  Sm. 
149;  affirmed  on  appeal,  19  L.  J.  (Oh.) 
501 ;  Boney's  case,  4  De  G^,  J.  dc  S. 
426.  And  such  would  seem  to  be  the 
rule  where  a  person  has  agreed  to 
become  an  officer  of  the  company, 
6.  ^.j  a  local  manager,  and  has  applied 
for  the  requisite  number  of  shares  to 
qualify  him  for  the  position,  and  in 
some  respects  entered  upon  the  duties 
of  his  office.  Bichards  v.  Home  Asso. , 
L.  B.  6  0.  P.  591. 

»  Forbe8'Bcase,L.B.  8  Oh.  768. 

*  Be  Disderi,  L.  B.  1 1  Eq.  £42.  See 
the  following  ccae^,  where  the  direct- 
on  were  exonerated  except  for  those 
shares  for  which  they  had  actually 
subscribed :  Tothill's  case,  L.  B.  1  Oh. 
85;  Hamilton's  case,  L.  B.  8  Oh.  548. 
Oompare  Ourrie's  case,  3  De  Grex,  J.  & 
S.  367;  f.  c.  32  L.  J.  (Oh.)  424;  and 
Stock's  case,  4  De  Qer,  J   A  S.  426. 
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That  a  person  who  has  consented  to  act  as  director  is  entitled 
to  resign  the  office  without  prejudice,  if  he  does  so  witbin  a 
reasonable  time,  and  before  actually  having  assumed  the 
duties  of  the  position,  in  which  case  he  will  not  be  held  to  a 
liability  to  pay  for  qualification  shares  for  which  he  hcis  not 
subscribed.^ 

§  4155.  Creditor  may  also  Follow  Misappropriated  Assets 
as  a  Trust  Fund.  —  If  the  directors  of  a  corporation  misap- 
propriate its  assets  and  divert  them  into  their  own  hands  and 
the  hands  of  their  stockholders,  its  creditors  may  follow  them 
there,  and,  with  the  aid  of  a  court  of  equity,  charge  them  wikh 
the  payment  of  their  debts  and  impound  them  and  subject 
them  for  that  purpose.^    So,  where  a  partnership  firm  is  incor- 
porated, its  creditors  may  follow  its  assets  into  the  hands  of 
the  officers  of  the  corporation.'     But  of  course  this  doctrine 
has  no  application  to  the  case  of  a  fair  purchase  by  a  director 
of  property  of  the  corporation  at  a  judicial  sale.*   At  least, 
such  a  purchase  passes  the  legal  title;  and  therefore  the  pur- 
chaser at  a  subsequent  sale  on  execution  issued  on  a  judgment 
against  the  corporation,  cannot  maintain  iitvrit  of  entry  against 
him  and  his  grantees,  some  of  whom  were   also   directors.' 
And,  of  course,  here  as  elsewhere  in  respect  of  the  following  of 


Circumstances  under  which  directora 
cannot  hold  such  shares  as  a  gift  from 
the  promoters:  Ex  parte  Daniell,  1 
De  Gex  &  J.  372 ;  Carling's  case,  1 
Ch,  Div.  115;  Pearson's  case,  4  Oh. 
Div.  222,  and  5  Ch.  Div.  336 ;  Re  DLa- 
deri,  L.  B.  11  £q.  242.  Compare 
Currie's  case,  3  De  Gex,  J.  &  S.  867. 
Circumstances  under  which  directors 
may  hold  unpaid  qualification  shares 
as  paid  up :  Miller's  caae,  3  Oh.  Div. 
661 ;  Ourrie's  case,  3  De  Gex,  J.  &  8. 
367.  Compare  De  Ruvigne's  case,  5 
Ch.  Div.  306. 

1  Karuth's  case,  L.  R.  20  Eq.  508. 
See  also  Barber's  case,  5  Oh.  Div.  963. 
Abercom's  case,  4  De  Gex,  E.  &  J. 
78. 
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*  Union  Bank  v.  DouglaaB,  1  Mo- 
Orary  (U.  S.),  86. 

*  Where  a  corporation,  oi)(;amfed 
by  the  members  of  a  partnership, 
passes  a  resolution  to  purchase  the 
assets  of  the  partnership,  and  assaiiies 
its  indebtedness,  it  cannot,  by  a  secret 
understanding  between  tiie  trusteee 
that  certain  claims  are  not  indaded, 
prevent  the  creditor  from  following 
the  firm's  assets  into  the  hands  of  the 
corporation.  Williams  v.  Colby,  6 
N.  Y.  Supp.  459. 

*  As  to  such  purchases,  see  afiUj 
i  4071. 

^  Saitmarshv.Spanlding,  147Ma«. 
224;  i.  c.  17  N.  E.  Rep.  316;  4  Rail 
&  Corp.  L.  J.  161. 
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trust  funds  with  the  aid  of  equity,  the  doctrine  has  no  appli- 
cation where  the  fund  has  lost  its  identity^or  has  passed  into 
the  hands  of  a  bona  fide  purchaser  without  notice;  in  either  case 
the  remedy  of  the  creditor  is  lost.^  The  unpaid  stock  of  a 
corporation  being  a  trust  fund  for  its  creditors,*  it  cannot  be 
disposed  of  by  the  officers  and  stockholders  of  the  corporation 
without  the  consent  of  the  creditors.  Hence,  an  agreement 
made  between  the  officers  and  the  stockholders  as  to  the  lia- 
bility of  the  stockholders  on  their  stock  notes,  does  not  afiect 
creditors.* 

§  4156.  Corporation  a  Party  to  Suit  In   Bqulty.  —  The 

corporation  is  a  necessary  party  to  a  bill  in  equity  brought 
by  a  creditor  of  the  corporation  against  its  officers  and  stock- 
holders.* 

§  4157.  liablUty  of  a  Director  for  AUotttusr  Shares  to 
Us  Own  Infant  Children.  —  A  contract  by  an  infant  to  take 
shares  in  a  company  is  not  void,  but  yoidable,  by  the  infant 
on  attaining  his  majority.*  If  the  company  is  wound  up 
before  that  time,  the  infant  cannot  be  made  a  contributory, 
but  the  person  who  has  entered  into  the  necessary  covenants 
for  him  may  become  such.*  If  shares  have  been  allotted  to 
an  infant,  and  no  person  has  executed  such  covenants  for 
him,  and  the  company  is  wound  up  before  his  majority,  then 
it  is  obvious  that  no  one  can  be  made  a  contributory  in 
respect  of  those  shares,  and  a  greater  burden  is  thus  thrown 
upon  the  other  shareholders.  If  a  director  has  procured  or 
connived  at  the  allotting  of  shares  to  an  infant,  or  to  any 
other  person  who  cannot  be  made  to  respond  to  the  liability 
of  a  shareholder,  he  has  clearly  been  guilty  of  a  breach  of 
trust,  and  ought  to  make  good  the  loss  which  the  company 
has  thus  sustained.' 

^  See,  for  instance,  National  Bank  *  Deerfield  «.  Nims,  110  Mass.  115. 
«•  T^xaa  Investment  Co.,  74  Tex.  421;  *  Anie^  i  1090. 

f.  e.  6  Bail.  &  Corp.  L.  J.  873;  13  *  AnU,  f  S273. 

8.  W.  Bep.  101.  V  Ex  parte  Wilson,  L.  R.  3  Oh.  46 ; 

*  AnU,  i  2951.  t.  c.  42  L.  J.  (Oh.)  31;  27  L.  T.  (h.  b.) 

*  Peychaud  v.  Hood,  23  La.  An.  732.  607. 
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Art.  I.    In  Qenbral.    §g  4163-4178. 

IL    What  Dbbts  of  thb  Cobpobatiok  Abb  Wrhdi 

Such   Statutbs.     §S  4182-4201. 
m.    Liability    Attaohbs    to    What     Dibbctobs  nr 
Bbspbct    of  thb    Datb  of  thb  Dbbts  Bidto 

GONTBACTBD.     g§  4206-4213. 

IV.    Liability    fob    Dbbts    Contbactbd    Bbfobb  Oi- 

GANIZATION.     gg  4216-4219. 

V.    Statutory  Liability  fob  Failing  to  Fili  Cm- 
tain  Bbports.     gg  4221-4236. 
VL    Liability  fob  Making  Falsb  Rbpobts.    §§4240- 

4255. 
VIL    Liability  fob  Dbbts  Contbactbd  in  Exgbss  or 

A  Pbbscbibbd  Limit,    gg  4259-4280. 
VIII.    Liability  fob  Cbbtain  Pbohibitbd  Loans. 
gg  4285,  4286. 
IX.    Liability  fob  Dbolabing  Unlawful  Diyidddb. 
.    gg  4288-4295. 

X      MiSCBLLANBOUS    LlABILITIBS    AND    PbNALTIBS. 

gg  4298-4306. 
XI.    Bbmbdibs  and  Pboobdubb  Undbb  thbsb  Statutsb. 

gg  4308-4348. 
XII.    Dbfbnsbs  to  Such  Actions,    gg  4354-4372. 

Abticlb  I.    In  Gbnbbal. 

Ssonoir  SsonoH 

4163.  General  nature  of  this  liability.     4166.  Such  statntes  not  enforced  cni- 

4164.  These  Btatutes  penal  and  to  be  aide  the  State.enactiiigthBin« 

Btrictly  oonstnied.  4167.  Oases  in  which  this  doctrioi 

4165.  View  that  such  Btatutes  are  not  applied. 

penal. 
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4168.  Effect  of  a  repeal  of  the  statute 

upon  accrued  rifi^hts. 

4169.  Whether  right  of  action  dies 

with  creditor. 

4170.  Effect  of  constitutional  proyi- 

sion  that  "  dues  from  private 
corporations  shall  be  secured 
in  such  manner  as  shall  be 
prescribed  by  law." 

4171.  Validity  of  a  statute  imposing  a 

liability  after  the  persons 
sought  to  be  charged  become 
directors. 

4172.  Effect  of  a  dissolution  of  the 

corporation. 


SaonoN 

4178.  Sense  in  which  directors  jointly 
liable. 

4174.  Meaning  of  "  jointly  and  ssTer- 

aUy  liable." 

4175.  What  if  the  act  was  of  such  a 

nature  that  it  could  not  be 
done  by  a  single  director. 

4176.  Creditor   may  proceed  against 

one  or  more. 

4177.  Theory    that     under    statutes 

making  both  the  innocent 
and  the  guilty  liable,  all  must 
be  joined. 

4178.  Example  of  a  statute  impodng 

a  several  liability. 


8  4ie3.  General  Katnre  of  This  Liability.  —  There  exists  in 
the  United  States  a  large  body  of  statutes' making  the  direct- 
ors or  trustees  of  corporations,  as  they  are  variously  called, 
liable  to  pay  the  debts  of  the  corporation  which  have  been 
contracted  by  them  during  the  period  of  certain  official  de- 
faults.  Turning  to  some  of  the  principal  of  these  statutes,  we 
find  that  they  make  directors  responsible:  1.  For  the  debts 
contracted  on  behalf  of  the  corporation  before  a  certain  pre- 
scribed amount  of  the  capital  stock,  as  limited  or  fixed  by  or 
under  the  governing  statute,  has  been  actually  paid  in.^  2.  For 
debts  contracted  on  behalf  of  the  corporation  during  the  period 
when  they  are  in  default  in  the  making  and  filing  or  publish- 
ing of  certain  reports  required  by  statute,  as  to  the  condition 
of  the  company.*  3.  For  debts  of  the  corporation  contracted 
after  making  and  filing  or  publishing  such  reports,  knowing 
them  to  be  false.*  4.  For  debts  contracted  on  behalf  of  the 
company  in  excess  of  certain  prescribed  limits.^  5.  For 
declaring  and  paying  dividends  when  the  company  is  insol- 
vent,  or  when  there  is  no  surplus  to  divide.*  It  is  to  be  observed 
that  the  liability  created  by  these  statutes  is  to  creditors:  the 
policy  of  these  statutes  being  to  secure  greater  safeguards  to 


*  Pott,  i  4216,  a  $eq. 

*  Fo9l,  «  4221,  a  $eq. 


*  Pott,  i  4240,  a  teq» 

«  Pott,i^S9,€t9eq. 

*  Pott,  «  4288,  tt  teq. 
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the  public  in  dealing  with  incorporated  companies.  Bui 
sometimes  the  Legislatures  have  thought  fit  to  impose  a  stat- 
utory liability  upon  directors  for  the  benefit  of  shareholders; 
and  this  gives  us  a  sixth  class,  hereafter  considered.  6.  Lia> 
bility  to  shareholders  for  official  mismanagement.^ 

§  4104.  These  Statutes  Penal,  and  to  Im  Strictly  Con* 
■trued. —  These  statutes  are  generally  regarded  as  penal 
statutes,  and  an  action  upon  them  is  an  action  for  a  pen  alt;.* 
It  is  so  held  of  statutes  making  the  trustees  of  a  corporation 
liable  for  failing  to  publish  an  annual  report  of  its  finanotal 
condition,*  and  of  statutes  imposing  a  personal  liability  upon 
the  directors  whenever  the  debts  of  the  corporation  exceed  a 
prescribed  limit,  to  the  extent  of  such  excess/  They  are  hence 
to  be  construed  strictly;  but  whilst  this  is  so,  nothing  short  of 


*  Pat^  i  4479,  €t  seg.  Ezamplefl  of 
eompreAeimve  statuUi  embracing  this 
ground  of  liability  may  be  seen  in  the 
foUowing:  Supp.  to  (xen.  Stats.  Masi., 
YoL  L,p.  810  (ch.  224,  Acta  1870),  $  88 ; 
Supp.  to  Gen.  Stats.  Maaa.,  voLXI., 
p.  657  (ch.  280,  Acta  1877),  i  1 ;  CaL 
Penal  Code,  $580;  Comp.  Laws  Utah, 
1S76,  p.  834, 1 821 ;  Rot.  Stats.  N.  T. 
(Banks  A  Bros.,  6th ed.,  1876),  yol.II., 
p.  297,  i  1;  Ibid.,  p.  298,  i  10. 

•  Wiles  V.  Snydam,  64  N.  Y.  178 
(ferersing  «.  e.  8  Hun  (N.  Y.),  604;  6 
Thomp.  A  O.  (N.  Y.)  292);  Adams  «. 
Mills,  60  N.Y.  588;  Garrison  «.  Howe, 
17  N.  Y.  458;  Borke  «.  Thomas,  56 
K.  Y.  559;  Bird  v.  Hayden,  1  Bobt. 
(N.  Y.)  888 ;  Vincent  v.  Sands,  11  Abb^ 
Pr.  (n.  s.)  (N.  Y.)  866;  Babney  o. 
Stevens,  10  Abb.  Pr.  (n.  s.)  (N.  Y.) 
89;  «.  e.  40  How.  Pr.  841 ;  Merchants' 
Bank  «.  Bliss,  85  K.  Y.  412;  affinnmg 
«.  c.  1  Bobt.  (N.  Y.)  391;  McHarg  v. 
Eastman,  7  Bobt.  (N.Y.)  137 ;  Esmond 
V.  Bullard,  16  Hxm  (N.  Y.),  65; 
Price  «.  Wilson,  67  Barb.  9 ;  Kritrer 
V.  Woodson,  19  Mo.  827;  Union  Iron 
Co.  V.  Pierce,  4  Biss.  (U.  8.)  827; 
Sturges  V.  Barton,  8  Ohio  St.  215; 
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•b  e.  72  Am.  Dec  582;  Gregory  «. 
German  Bank,  8  CoL  832;  «.  c  2|^ 
Am.  Bep.  760;  Stebbins  v.  Edmands, 
12  Gray  (Mass.),  203;  Irvine  «. 
McKeon,  28  Oal.  472;  Kassaa  Bank 
«.  Brown,  30  K.  J.  Eq.  478, 484 ;  HaB 
V.  Sigel,  7  Lans.  (N.  Y.)  206;  «.  e.  18 
Abb.  Pr.  (n.  s.)  (N.  Y.)  178;  Cameron 
«.  Seaman,  09  N.  Y.  896;  «.  e.  25  Am. 
Bep.  212 ;  Verona  dec.  Co.  v.  Mortangh, 
50  N*  Y.  314;  Miller  v.  White,  59 
N.  Y.  187;  DerriduMFn  v.  Smith,  27 
N.  J.  L.  166, 176  (conBtrumg  the  New 
York  statute);  Craw  «•  Easterly, 4 
Lans.  (N.  Y.)  513 ;  Gadsden  «.  Wood- 
ward, 108  K.  Y.  242.  Compare  afOf, 
^  8018,  it  seg.,  and$  8052; 

'  Gr^ory  o.  German  Baak»  8  GoL 
832;  $.  e.  25  Am.  Bep.  760.  The 
Colorado  statute  is  identical  with  that 
of  New  York  which  is  also  held  pssal 
in  its  nature,  in  many  ol  the  cawi 
from  that  State  just  dted.  So  held 
in  Steam-Engine  Go.  v.  Hubbard,  101 
U.  8. 188. 

«  Irvine  v.  McKeon,  28  Cal.  47S; 
Sturges  V.  Burton,  8  Ohio  St.  215, 221 ; 
«.  e.  72  Am.  Dec  582. 
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a  substantial  compliance  with  the  statute  will  exonerate  the 
trustees.    Thus,  a  statute  which  requires  a  report  to  be  signed 
by  the  president  and  a  majority  of  the  trustees  and  verified 
by  the  president  and  secretary,  is  not  satisfied  by  a  report 
signed  and  verified  by  the  secretary  exclusively,  and  does  not 
exonerate  the  trustees/    But  this  rule  of  strict  construction 
does  not  mean  that  the  judges  are  at  liberty  to  fly  in  the  face 
of  the  Legislature,  and  to  treat  such  statutes  in  an  unfriendly 
spirit,  or,  by  a  species  of  judicial  legislation^  to  repeal  them  in 
any  particular.    They  are  bound,  in  administering  them,  to 
keep  in  view  the  paramount  principle  of  statutory  interpreta- 
tion and  administration,  —  that  it  is  the  duty  of  the  judge  in 
all  cases  to  construe  a  statute  so  as  to  discover  and  give  effect 
to  the  intention  of  the  Legislature,  as  gathered  from  the  lan- 
guage used.    The  rule,  in  its  just  application,  goes  no  further 
than  to  impose  o  caution  upon  the  judges  against  extending 
the  statute  to  cases  not  plainly  within  its  language.    In  fact 
the  doctrine  that  certain  statutes  are  to  be  construed  strictly 
seems  to  be  a  relic  of  a  barbarous  age,  when  the  judges, 
unmindful  that  it  was  not  their  office  to  legislate,  opposed  an 
unfriendly  interpretation  to  all  statutes  that  created  innova- 
tions upon  the  common  law— -that  is,  upon  the  law  which 
the  judges  themselves  had  made.     It  is  also  to  be  observed 
that  this  doctrine  was  in  its  fullest  bloom  when  the  House  of 
Commons  did  not  even  represent  the  popular  will,  as  indeed 
it  does  now  but  imperfectly,  and  when,  as  now,  the  House  of 
Lords  represented  nobbdy  but  the    lords  themselves.     The 
doctrine  seems  to  have  no  just  place  at  all  in  an  entirely  free 
government  based  upon  universal  suffrage.     In  such  a  govern- 
ment it  is  not  the  province  of  the  judiciary  to  oppose  to  any 
extent  the  operation  of  the  laws  which  the  people  through 
their  representatives  have  made,  whether  those  laws  are  wise 
or  unwise,  gentle  or  severe,  —  saving,  of  course,  the  case  where 
the  act  of  the  Legislature  is  opposed  to  the  fundamental  law; 
but  it  is  the  duty  of  the  judges  faithfully  to  administer  what- 
ever laws  the  Legislature  has  enacted,  and  not  to  assume  to 

^  Vincent  «•  Sands.  U  Abb.  Pr.  (m.  s.)  (N.  Y.)  366,  87S. 
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expand  one  law  by  what  is  called  a  "  liberal/'  and  to  restrain 
another  by  what  is  called  a  "  strict,"  construction.     Judges  who 
assume  any  other  office  simply  oppose  the  will  of  the  people, 
in  excess   of  their  jurisdiction,  and   contrary  to   the  spirit 
of    their  official    oaths.     It  is  further  submitted  that  the 
doctrine  of  strict  construction,  if  it  has  any  just  existence  at 
all,  has  no  just  application  to  the  statutes  under  consideration. 
By  the  principles  of  the  common  law,  all  men  are  answerable 
out  of  their  estates  for  the  debts  which  they  contract,  by  them- 
selves or  by  their  agents.     That  is  the  general  rule,  and  that 
is  what  is  called  "  common  right."     The  grant  of  corporate 
privileges,  carrying  with  it  an  exemption  from  this  rule,  is  a 
grant  contrary  to  common  right,  and  is  hence  to  be  strictly 
construed,  under  another  application  of  this  same  doctrine  of 
strict  construction.'    Now,  when  the  Legislature  says  that  the 
managing  officers  of  corporations  shall  not  enjoy  this  granted 
immunity,  provided  they  enter  upon  the  business  of  the  cor- 
poration before  a  certain  amount  of  capital  stock  has  been 
subscribed  and  paid  in,  or  provided  they  contract  debts  in 
excess  of  a  certain  prescribed  limit,  or  provided  they  fail  to 
make  and  publish  certain  reports  to  apprise  the  public  of  its 
financial  condition,  —  it  is  no  more  than  to  say  to  them  that 
these  things  which  it  requires  of  them  are  conditions  pre- 
cedent upon   which    alone    they   shall  enjoy  this    granted 
immunity.     That  is  the  true  theory;  that  is  a  sound  applica- 
tion of  the  maxim  that  grants  of  corporate  privileges  are  to 
be  construed  strictly  in  favor  of  the  public  and  against  the 
grantees;  and  the  only  meaning  of  the  principle  is  that  what- 
ever is  doubtfid  is  not  granted.     But  the  judges,  while  profess- 
ing to   follow  this  rule  of  interpretation,  have   completely 
reversed  it  in  this,  as  in   other  instances,  —  illustrating  a 
judicial  habit  of  forgetting  the  rights  of  the  scattered  and 
isolated  people  and  playing  into  the  hands  of  incorporated 
money  and  power.^ 

^  Post,  ^^  5345, 5659.  not  be  let  down  on  any  oonveDient 

*  This  doctrine  of  strict  construe-  occasion.     8nch   statutes  as  those 

tlon  ia  not  itself  so  strict  that  it  can-  under  consideration  can  be  "penal' 
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§  4165.  View   that   8iicb  Statutes   are  not   Penal.  —  The 

better  view  has  sometimes  been  taken  that  such  statutes  are  not 

regarded  as  creating  penalties  or  as  giving  actions  for  penalties,  but 

ratber  as  a  measure  of  security  for  the  public,  and  not  within  the 

Btatute  of  limitations  relating  to  penalties/    But  yet  in  a  later  case 

tbe  court  said,  it  being  a  statutory  remedy  it  was  to  be  pursued 

strictly;  and  in  the  same  case  it  was  said  that  this  statutory  obliga« 

tion,  though  not  technically  a  contracti  was  an  obligation  quati  ex 

coTUractu.* 


§  4106.  Sach  Statutes   not   Enforced   Outside  the  State 
Snactingr  Them.  —  It  is  a  rule  of  law  that  statutes  imposing 
penalties  and  forfeitures  will  not  be  enforced  outside   the 
territory  of  the  sovereign  by  whose  Legislature  they  were 
enacted.     The  barbarous  and  tribal  conceptions  in  vogue  at 
the  time  when  our  American    constitution  was  established 
placed  the  respective  States,  in  respect  of  questions  of  inters 
state  laWf  in  the  attitude  of  foreign  nations  in  friendly  inter- 
course with  each  other.     The  rule  has  hence  obtained  that 
the  courts  of  one  of  these  States  will  not  enforce  the  penal 
legislation  of  another  of  them,'  though  it  is  of  course  at 
liberty  to  do  so  whenever,  by  so  doing,  it  will  advance  its  own 


lor  one  purpose,  and  not  "  penal "  for 
another.  Thus,  an  action  against  a 
director  of  a  manufacturing  coriwra- 
tion  to  recover  a  debt  of  the  corpora- 
tion, claimed  to  be  due  from  the 
director  by  reason  of  his  failure  to 
file  the  annual  report  required  by 
statute,  is  an  action  to  recover  a 
penally ,  in  such  a  sense  that,  under 
another  statute,  defendant  is  not 
Teqxuiedto  verify  his  answer.  Gadsden 
V.  Woodward,  103  N.  Y.  242.  On  the 
other  hand,  such  a  statute  does  not 
impose  a  "fine"  or  "penoZfy,"  in  the 
sense  in  which  those  terms  are  used 
in  another  statute  (N.  T.  Code,  i 
649,  subd*  1),  so  as  to  subject  the 
party  to  arresU  Glen's  Falls  Paper 
Oo.  V.  White,  68  How.  Pr.  (N.  Y.)  172. 


Again,  it  has  been  held  that  an  action 
brought  against  the  directors  of  '  a 
corporation,  to  charge  them  individu- 
ally with  a  debt  of  the  corporation, 
which,  as  against  the  corporation, 
rested  in  contract,  is  to  be  regarded 
as  an  action  upon  a  contract.  Durant 
V.  Gardner,  10  Abb.  Pr.  (N.  Y.)  446; 
$.  c.  19  How.  Pr.  (N.  Y.)  95. 

^  Neal  V.  Moultrie,  12  Ga.  104. 

*  Banks  «•  Darden,  18  Ga.  818, 
840. 

'  Story  Ck>nfl.  Laws,  H  620,  621  ; 
Whart.  Oonfl.  Laws,  i  868,  et  seq.; 
Rorer  Interstate  Law,  148;  Scoville 
V.  Oanfield,  14  Johns.  (N.  Y.)  838; 
«.  e.  7  Am.  Dec.  467;  United  States 
«.  Lathrop,  17  Johns.  (N.  Y.)  4. 
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local  policy.^  The  rale  is  a  rule  of  narrow,  tribal  jealousyp 
and  when  applied  to  a  collection  of  sister  States,  in  a  close 
political  tmion,  is  at  once  destitute  of  sense  and  justice.  In 
such  interstate  relation,  the  true  limit  of  the  rule  is  that  one 
State  will  not  enforce  the  penal  laws  of  another  State,  when 
the  enforcement  of  such  laws  is  opposed  to  its  own  policy  or 
injurious  to  its  own  citizens.  Nevertheless,  the  principle  has 
been  adopted  without  any  seeming  restriction,  that  the  courts 
of  one  State  will  not  enforce  the  statutes  of  another  State, of 
the  kind  which  we  are  considering;'  and  this  notwithstand- 
ing the  fact,  which  will  fully  appear  before  the  close  of  this 
chapter,  that  such  statutes  exist  in  nearly  every  State  of  the 
Union.  Judges  have  adhered  to  this  rule  with  such  narrow 
and  blind  persistency  that  they  have  refused  to  enforce  such 
statutes,  when  to  do  so  would  result  in  protecting  their  own 
citizens  against  loss  occasioned  by  the  wrong-doing  of  direct- 
ors of  foreign  corporations.  This  statement  may  be  illus- 
trated by  a  case  where  it  was  sought  to  enforce  in  Maryland 
a  statute  of  Pennsylvania, which  provided  that  the  directors 
and  officers  of  corporations,  contracting  any  liability  in  excess 
of  the  capital  actually  paid  in, should  be  jointly  and  severally 
liable  in  their  individual  capacities  for  the  amount  of  such 
excess,  which  might  be  recovered  of  them  in  an  action  of 
debt.  It  was  held  that  the  liability  thus  imposed  was  in  the 
nature  of  a  penalty,  which  could  not  be  enforced  outside  the 
limits  of  the  State  imposing  it.*  But  the  author  has  already 
submitted  reasons  why  the  courts  should  never  have  held 


^  Waite  V.  Fergason,  14  Abb.  Pr. 
(w.  8.)  (N.  T.)  879,  is  suggested  as  an 
example  of  this. 

*  Derrickson  «.  Smith,  27  N.  J.  L. 
166;  Bird  v.  Hayden,  1  Robt.  (N.  Y.) 
383;  «.  e.  2  Abb.  Pt.  (w.  s.)  (N.  Y.) 
61 ;  Price  v.  Wilson,  67  Barb.  (N.  Y.) 
9;  Attrill  «.  Huntington,  70  Md.  191 ; 
8.  €•  14  Am.  8t.  Bep.  S44  (j.  e.  fv- 
Mrted  on  a  Federal  question,  146  XJ.& 
657);  First  Nat.  Bank  v.  Price,  S3 
Hd.  487;  «.  e.  3  Am.  Bep.  204;  Flash 
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V.  Oonn,  16  Fla.  428;  «.  e.  26  Am. 
Bep.  721. 

•  First  Nat.  Bank  v.  Price,  33  Md. 
487;  s.  €.  3  Am.  Bep.  204.  The  disBent 
of  two  judges  (Stone  and  McSherry, 
JJ.),  in  a  subsequent  case  in  the 
same  court  where  the  same  doctrine 
was  applied,  shows  a  much  juster 
conception  of  the  subject.  Attrill  v* 
Huntington,  70  Kd.  191 ;  «.  e.  14  Am. 
St.  Bep.  Ui;  16  AtL  Bep.  661. 
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tbat  the  liability  thus  created  is  in  the  nature  of  a  penalty. 
Such  a  statute  should  be  construed  in  pari  materia  with  the 
charter  of  the  particular  company^or  the  other  provisions  of 
the  general  law  (if  such  there  be)  under  which  it  is  organ- 
ized.    Its  effect,  so  construed,  is  simply  this:  the  Legislature 
says  to  a  number  of  coadventurers, — you  may  collect  a  cer- 
tain fund,  and  trade  with  that  fund  and  hold  it  out  to  the 
public  as    the  exclusive   stake   on  which   you   solicit    and 
obtain  credit;   but  you  shall  do  this  only  on  the  condition 
that  you  do  not  contract  debts  in  excess  of  that  fund  —  that 
Is  to  say,  debts  beyond  the  means  of  payment  possessed  by 
the  body  which  is  made  alone  responsible.    If  you  contract 
debts  in  excess  of  that  amount,  then  you,  the  managers  who 
do  this,  shall  be  answerable  personally.    Such   a  statute  has 
all  the  features  of  a  remedial  statute,  designed  to  protect  the 
public  who  deal  with  corporations  against  the  consequences 
of  the  mismanagement   and    rascality  of   their   managers. 
Such  a  statute  goes  no  further  than  to  make  the  managers  of 
a  corporation  guarantors  for  the  corporation  of  the  payment 
of  debts  which  they  are  forbidden  to  contract  in  its  behalf. 
That  such  a  statute  should  be  enforced  by  every  other  State 
for  the  benefit  of  its  own  citizens,  or  even  for  the  benefit  of 
the  citizens  of  other  States  or  countries,  is  obvious  justice, 
and  no  argument  to  the  contrary  can  be  derived  from  the 
mere   jargon  of  calling  it  a  penal  statute.      This  view  has 
been  lately  taken  by  the  Supreme  Court  of  the  United  States, 
reversing  the  Court  of  Appeals  of  Maryland,  in  a  case  above 
cited; '  and  this  decision  is  binding  as  an  authority  on  the  State 
courts  wherever  the  liability  has  been  established  by  judg- 
ment in  the  State  of  the  corporation. 

§  4167.  Cases  in  Which  This  Doctrine  Applied.  —  Within 
this  rule  are  statutes  making  the  directors  of  corporations 
jointly  and  severally  liable  for  the  debts  of  the  company,  con- 
tracted during  a  time  when  such  directors  are  in  default  in 
not  obeying  a  statute  requiring  them  to  make  and  file  in  some 

&  Himtingtoii «.  AttriU.  146  U.  8.  667;  reverting  «.  e.  70  Md.  191. 
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public  office  certain  reports  concerning  the  condition  of  the 
corporationi  for  the  information  of  the  public.^    So,  of  statutes 
making  them  liable  for  contracting  or  assenting  to  the  con- 
tracting of  corporate  debts  beyond  the  amount  of  capital  paid 
iu;^  or  making  stockholders  liable  to  pay  the  debts  of  the  com- 
pany in  case  of  a  failure  to  give  a  certain  notice  therein  speci- 
fied,* or  liable  for  certain  contracts  of  the  corporation  which 
it  is  forbidden  by  statute  to  make.^    Where  the  president  of  a 
railroad  company,  organized  under  the  laws  of  Illinois,  had 
become  liable  under  the  laws  of  that  State  to  pay  a  debt  of  the 
corporation,  in  consequence  of  making  a  false  affidavit  to  the 
certificate  of  incorporation  of  the  company,  he  could  not  main- 
tain an  action  to  charge  a  stockholder,  in  one  of  the  courts 
of  New  York ;  since,  if  he  were  to  recover,  the  effect  of  the 
recovery  would  be  to  subrogate  the  defendant  to  the  right  of 
action  which  creditors  had  against  the  plaintiff  for  this  wrong, 
and  thus  the  plaintiff  and  defendant  might  go  on  suing  each 
other  indefinitely.*     So,  a  statute   of  New  York*  providing 
that ''  if  any  certificate  or  report  made  or  public  notice  given, 
by  the  officers  of  any  such  corporation,  shall  be  false  in  any 
material  representation,  all  the  officers  who  have  signed  the 
same  shall  be  jointly  and  severally  liable  for  all  the  debts  of 
the  corporation  contracted  while  they  are  officers  thereof," 
was  not  enforceable  in  Maryland,  even  though  judgment  bad 
first  been  obtained  in  New  York.' 


§  4168.  Effect  of  a  Repeal  of  the  Statute  npon  Aocraed 
Bisrhts. — It  is  familiar  law  that  there  can  be  no  vested  right 
in  the  recovery  of  a  penalty  given  by  statute;  that  the  repeal 
of  a  statute  giving  a  penalty  obliterates  the  statute  as  effec- 


»  Bird  V.  Hayden,  1  Eobt.  (N.  Y.) 
383;  2  Abb.  Pr.  (n.  b.)  (N.  Y.)  61; 
Derrickson  v.  Smith,  27  N.  J.  L.  166; 
Halsey  v.  McLean,  12  Allen  (Mass.), 
438;  «.  e.  90  Am.  Dec.  157. 

>  First  Nat.  Bank  v.  Price,  83  Md. 
487 ;  «.  e.  3  Am.  Bep.  204. 

*  Cable  V.  McCune,  26  Mo.  871; 
«.  c.  72  Am.  Dec.  214. 
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«  Lawler  «.  Burt,  7  Ohio  St.  340. 

•  Wait   V.  Ferguson,  14  Abb.  Pr. 
(N.  Y.)  379. 

•  New  York  Laws,  1875,  ch.  611,  §  A. 
»  Attrill   V.  Huntington,   70  Md. 

191;  ••  c.  14  Am.  St.  Rep.  344;  2 

L.  E.  A.  779;  16  Ati.  Rep.  651:  21 

Ohic.  Leg.  N.  248;  but  reveraed  on 
error,  146  U.  S.  657. 
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tually  as  though  no  such  statute  had  ever  been  passed;  and 
that    all  rights  of  action  which  have  accrued  under  such  a 
statute,  even  though  suits  to  enforce  the  same  have  been  com-> 
menced,  are,  by  such  repeal,  wholly  determined,  unless  the 
repealing  act,  by  its  terms,  saves  pending  suits.^    When  it  is 
conceded  that  statutes  of  the  kind  we  are  considering  in  this 
chapter  are  penal,  it  of  course  follows  that  this  rule  applies 
to  them.    The  question  has,  however,  been  decided  both  ways: 
some  courts  taking  the  view  that  these  statutes  are  penal  in 
the  strict  sense  which  brings  them  within  the  operation  of  this 
rule/  others  holding  that  they  raise  a  liability  quasi  ex  con-- 
iractu*  while  still  others  hold  that  they  are  remedial.*  The  latter 
rule  obtains  as  to  statutes  imposing  upon  the  stockholders  of 
corporations  an  individual  liability  to  pay  the  corporate  debts. 
Such  statutes  are  not  regarded  as  penal,  and  when  creditors 
give  credit  to  the  corporation  they  are  deemed  to  give  it  on 
the  faith  of  them.     A  repeal  of  such  a  statute,  in  so  far  as  it 
attempts  to  operate  upon  existing  rights  is,  within  the  mean- 
ing of  the  constitution  of  the  United  States,  a  law  impairing 
the  obligation  of  contracts,  and  is,  therefore,  void.* 


^  Yeaton  v.  United  States,  5  Cranch 
(U.  S.),  281 ;  NorriB  v.  Crocker,  13 
How.  (U.  S.)  429;  StephenBon  v.  Doe, 
S  Blackf.  (Ind.)  508;  «.  c.  46  Am.  Dec. 
489 ;  Butler  v.  Palmer,  1  HUl  (N.  Y.), 
324;  State  v.  Youmans,  5  Ind.  280; 
Miller's  case,  1  W.  Black.  451 ;  Lewis 
V.  Foster,  1  N.  H.  61 ;  Oriental  Bank 
V.  Fteese,  18  Me.  109;  ••  e.  36  Am. 
Dec.  701;  People  v.  Livingston,  6 
Wend.  (N.  Y.)  526;  Com.  v.  Welch,  2 
Dana  (Ky.),  830;  Allen  v.  Farrow,  2 
Bailey  (S.  0.),  584;  Pope  v.  Lewis,  4 
Ala.  487;  Schooner  Rachel  v.  United 
States,  6  Cranch  (U.  S.),  329;  United 
States  V.  Preston,  3  Pet.  (U.  S.)  67. 

'  Breitang  v.  Lindaner,  37  Mich. 
217 ;  Union  Iron  Oo. «.  Pierce,  4  Biss. 
(U.  S.)  327;  Gregory  v.  German 
Bank,  3  Col.  332;  $.  c.  25  Am.  Bep. 
760.  The  court,  speaking  through 
Thatcher,   0.    J.,    say:     "Inchoate 


rights  arising  under  the  statute  were 
swept  away.  No  right  can  be  said  to 
have  accrued  to  creditors  under  the 
statute,  unless,  before  its  repeal,  such 
right  was  carried  into  judgment. 
There  is  no  such  thing  as  a  vested 
interest  in  an  unenforced  penalty: 
Sedgw.  Stat.  Law,  111 ;  Norris  v. 
Crocker,  18  How.  (U.  S.)  429;  Gaul 
V,  Brown,  63  Me.  496 ;  Curtis  v.  LeaT- 
itt,  16  N.  Y.  152;  Nichols  v.  Squire,  6 
Pick.  (Mass.)  168;  Bay  City  <&c.  B. 
Co.  V.  Austin,  21  Mich.  390."  There 
is  a  note  on  this  subject  in  19  Am.  A 
£ng,  Corp.  Cas.  112. 

'  Banks  v.  Darden,  18  Ga.  818, 34a 
^  Hargroves  v.  Chambers,  30  Ga. 
680,601. 

^  Hawthorne  v.  Calef,  2  Wall. 
(U.  S.)  10;  Conant  v.  Van  Schaick,  24 
Barb.  (N.  Y.)  87 ;  Rochester  v.  Barnes^ 
26  Barb.  (N.  Y.)  667 ;  Story  v.  For^ 
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§  4169.  Whether  Bigrht  of  Action  IMes  with  Creditor. — 

It  has  been  held  that  a  statute  of  New  York  ^  making  a  director 
of  a  corporation  liable  for  corporate  debts  and  liabilities  on 
signing  2l  false  certificate  ot  report,  being  penal  in  its  nature^ 
the  right  of  action  thereon  dies  with  the  creditor.'  This  deci- 
sion was  by  the  City  Goart  of  the  city  of  New  York.  One  of  the 
departments  of  the  Supreme  Coart  of  that  State  has  held  that, 
where  a  plaintiff,  in  an  action  under  a  similar  statute,'  had 
obtained  a  judgment  which,  on  appeal  to  the  general  term,  was 
reyersed  and  a  new  trial  ordered, after  which  he  died,  the  action 
did  not  abate,  but  might  be  revived  by  his  personal  representa- 
tives, for  the  purpose  of  an  appeal  to  the  Court  of  Appeals.*  It 
should  be  carefully  noted  that  many  of  the  statutes  provide  in 
express  terms  for  a  survival  of  the  action,  by  giving  it  against 
eTcectUore  and  adminietratore. 

§  4170.  £ffect  of  Constitational  Provision  that  **  I>aes  ftom 
Private  Corporations  shall  be  Secured  in  Such  Manner  as 
shall  be  Prescribed  by  Law/'  —  The  existence  of  a  provision  in  the 
constitution  of  the  State  that ''  dues  from  corporations,  other  than 
banking,  shall  be  secured  by  such  individual  liability  of  the  corpo- 
rators, or  other  means,  as  may  be  prescribed  by  law,"  does  not  render 
the  Legislature  incompetent  to  repeal  a  statute  making  the  direct- 
ors of  corporations  liable  to  pay  the  corporate  debts  in  consequence 
of  failure  or  refusal  to  file  certain  reports  therein  prescribed.  The 
provision  quoted  leaves  to  the  Legislature  a  wide  discretion  as  to  the 
manner  in  which  it  will  secure  such  dues,  and  permits  it  to  alter  or 
repeal  any  legislation  it  may  have  enacted  to  this  end,  at  pleasure.* 
The  author  inclines  to  think  that  the  provision  quoted  leaves  the 
Legislature  free  to  repeal  wholly  all  legislation  which  may  have 
been  enacted  for  this  purpose,  if  in  its  discretion  it  shall  see  fit' 


man,  25  N.  T.  214,  223;  Norris  v. 

Wrenschall,      84     Md.     492,     501; 

Thompson  on  Stockholders,  H  71,  72. 

»  N.  Y.  Laws,  1875,  ch.  611,  $  21. 

*  Dalton  V.  Goodwin,  5  N.  Y.  Supp. 
257, 

*  K.  Y.  Laws,  1848,  ch.  40,  i  12. 

*  Oarr  v.  Risher,  5  N.  Y.  Supp.  371. 

*  Union  Iron  Oo.  v.  Pierce,  4  Bias. 
(U.S.)  827,  335, 
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*  See,  however,  Bull  v.  Oonroe,  IS 
Wis.  233 ;  Parker  v.  King,  16  Wis. 
223 ;  Martin  «.  Hughes,  67  N.  G.  293, 
296;  Tattle  v.  Stroat,  7  ffinn.  465; 
«.  e.  82  Am.  Dec.  108;  Gogel  v.  Mic- 
kow,  11  Minn.  475;  Coleman  «.  Bal- 
landi,  22  Minn.  144,  147;  Nohle  9. 
Hook,  24  Cal.  638.  Compare  Sparger 
V.  Cumpton,  54  Ga.  855;  Hariifl  f* 
Glenn,  56  Ga.    04;    Hawthorne  « 


THBIB  8TATX7TOBT  TiTABTT.TTY,      [3  Thomp.  Corp.  §  4171. 

That  such  provisionB  exiat  in  many  of  the  State  constitutions  has 
already  been  seen.' 

§   4171.  YaUdity  of  a  Statute  Imposinir  ^  liabUity  after 
l^be   Persons  Son^rht  to  be  Charsred  Become  Directors. — It  is 

not  a  good  objection  to  a  statute  making  the  directors  of  a 
bank  primarily  liable  for  its  debts  in  the  event  of  its  insol- 
vency, that  the  act  was  passed  after  the  directors  sought  to  be 
charged  under  it  became  directors  of  the  bank,  provided  the 
indebtedness,  in  respect  of  which  it  is  sought  to  charge  them^ 
was  created  subsequently  to  the  passage  of  the  act,  they  being 
directors  at  the  time.     In  such  a  state  of  circumstances,  the 
act  has  none  of  the  incidents  of  an  ex  post  facto  law.*    This  is 
analogous  to  the  doctrine,  already  considered,*  that  a  State 
Btatute,  or  constitutional  ordinance, imposing  a  personal  liabil- 
ity upon  stockholders,  may  be  applied  to  corporations  already 
existing,  where  the  right  to  amend  their  charter  has  been 
reserved,  without  violating  the  provision  of  the  Federal  con- 
stitution against  impairing  the  obligation  of  contracts.*    Sup- 
pose the  Legislature  passes  an  act  to  organize  and  regulate 
banking  associations,  in  which  it  reserves  to  itself  the  power 
to  ''alter  or  amend  the  act,  and  to  dissolve  any  association  to 
be  incorporated  under  its  provisions,  by  a  vote  of  two-thirds 
of  each  House.''     Suppose  the  Legislature  afterwards  passes 
an  amendatory  act  making  the  liability  of  directors   more 
onerous  than  before,  what  will  be  the  effect  of  this  amenda- 
tory act?    It  will  not  make  guilty  any  acts  of  bank  directors 
done  before  its  passage,  which  were  then  innocent,  nor  will  it 
attach  additional  liability  to  such  acts.     But  if,  by  the  terms 
of  the  first  statute,  the  fact  of  insolvency  fixed  the  liability  of 
the  directors,  and  if  a  particular  bank  became  insolvent  before 


Bmith,  3  Ney.  182;  $.  c.  93  Am.  Dec  *  Matter  of  Lee  A  Oo.'s  Bank,  21 

897.  N.  T.  9 ;  Matter  of  Keciprodty  Bank, 

^  Ante,  ^  2998,  et  ug.  22  N.  Y.  9 ;  Sherman  v.  Smith,  1 

*  Falconer  v.  Campbell,  2  McLean  Black  (U.  S.),  587.  Compare  Matter 
(TJ.  8.),  195,  218;  ••  c.  10  Myer  Fed.  of  Empire  City  Bank,  18  N.  Y.  199; 
Dec.,  ^  16.  $.  c.  8  Abb.  Pr.  (N.  Y.)  192. 

•  Ante,  i  8034. 
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the  amendatory  act  took  effect,  then  the  liability  of  the 
directors  was  subject  to  its  provisions.^ 

§  4172.  BlTect  of  a  Dissolation  of  the  CorporatliMi.  —  It  is 

now  well  settled  that  the  debts  of  a  corporation  do  not  die  with 
the  corporation,  but  may  still  be  enforced  by  proper  proceed- 
ings;' but  even  if  it  were  otherwise  —  as  it  was  once  by  the 
common  law  —  this,  it  has  been  held,  would  not  determine  a 
right  of  action  given  by  statute  to  creditors  against  directors 
for  official  defaults.* 

§  4173.  Sense  in   Which  Directors  Jointly  liable. — Th« 

subject  of  joint  and  several  liability  is  apt  to  be  very  confus- 
ing, unless  we  separate  from  the  question  of  the  liability  itself 
the  question  of  the  procedure  by  which  it  is  enforced.     When 
the  books  say  that  A.  and  B.  are  jointly  liable,  they  in  general 
refer  merely  to  the  fact  that  A.  and  B.,  having  committed  the 
same  wrong,  may  be  proceeded  against  jointly  for  the  dam- 
ages; but  they  do  not  mean  that,  where  A.  and  B.  are  asso- 
ciated together  for  a  particular  object,  if  A.  commits  a  wrong, 
B.  is  answerable  for  it.     Thus,  in  the  case  of  directors  A.,  B., 
and  C,  composing  a  quorum  of  the  board,  unite  in  doing  a 
certain  act  for  which  the  statute  makes  them  jointly  liable  to 
creditors  of  the  company.     This  means  no  more  than  thai 
the  creditors  may  proceed  against  them  all  in  one  action.   It 
does  not  mean  that,  if  the  wrongful  act  was  really  committed 
by  A.  and  B.,  and  C.  dissented  from  it,  C.  will  nevertheless 
be  liable  for  the  wrong  of  A.  and  B.    There  is  nothing  in  the 
relation  of  directors  which  imposes  such  a  liability.    They 
are  not  answerable  for  each  other's  acts  as  partners,  nor  are 
they  guarantors  of  each  other's  good  conduct.*    The  contrary 
rule  would  be  a  rule  of  obvious  injustice,  and  it  does  not  exist 
in  any  case,  except  where  it  has  been  established  by  the  pos- 
itive terms  of  statutes.* 

^  White  V.  How,  3  McLean  (U.  S.)f         ^  McMaster  v.  Eohner,  12  Jones  k 

111.  8p.  (N.  Y.)  258;  Irvine  ^:  McKeon, 

*  Ante,  §  3341 ;  post,  ch.  156.  23  Oal.  472. 

*  Hargroves  v.  Chambers,  80  Cku  *  As  to  this  see  pott,  i  4177. 
^80,606. 
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§   4174.  Meaningr  of  <<  Jointly  and  SeveraUyUable/'  — The 
expression  '' jointly  and  severally  liable/'  which  is  frequently 
met  iNrith  in  statutes  such  as  we  are  considering,  does  not  mean, 
then,  that  the  directors  are  mutually  liable  for  each  other's 
mrougs;  but  it  means  that  those  directors  who  have  com- 
mitted a  common  wrong  may  be  jointly  sued  for  it;  and  that, 
at  the  same  time,  the  wrong  remains  so  far  the  wrong  of  each 
one  singly,  that  he  may,  at  the  election  of  the  person  injured, 
be  called  upon  to  answer  for  it  severally.     Under  a  statute 
making  use  of  this  expression,  it  is  supposed  that  the  directors 
may  be   sued  jointly,  a  general  judgment  obtained  against 
them,  and  levied  upon  their  joint  property,  if  they  have  any; 
or  that  they  may  be  jointly  sued,  and  judgment  obtained 
against  any  one  of  them,  and  levied  upon  his  individual 
estate;  or  that  two  or  more  of  them  may  be  joined,  and  the 
judgment  which  may  be  obtained  against  them   levied  upon 
their  joint  property,  if  they  have  any,  or  upon  the  separate 
property  of  either;  or  that  a  joint  judgment  obtained  against 
some,  or  all  of  them,  may  be  levied  upon  the  separate  prop- 
erty of  any  one  of  them;  or  that,  if  a  suit  is  brought  against 
some  of  them  and  the  process  is  not  served  upon  all,  it  may 
be  dismissed  as  to  those  upon  whom  it  is  not  served,  and 
may  proceed  to  judgment  as  to  the  others.^ 

§  4175.  What  if  the  Act  was  of  Such  a  Katore  that  It 
could  not  be  done  by  a  Singrle  Director. — It  was  said  in  one 
case,  by  an  eminent  judge,  that  there  may  be  certain  acts 
which,  from  their  very  nature,  cannot  well  be  committed  by  a 
single  director,  such  as  declaring  a  dividend,  or  discounting 
paper.  Where  a  statute  prohibits  the  declaring  of  a  dividend 
where  there  are  no  profits  to  divide,  or  the  discounting  of  a 
certain  kind  of  paper,  a  declaration  against  a  single  director, 
without  the  joinder  of  enough  of  the  others  to  have  consti- 
tuted a  quorum  of  the  board,  could  not,  it  was  thought,  be 
sustained.'    It  would  seem,  however,  that  there  must  be  excep- 

^  See  Quigley  «.  Walter,  2  Sweeny  667,  per  Bronson,  J.  See,  contra,  Hill 
(N.  Y.),  176,  and  cases  dted.  v.  Frader,  22  Pa.  St.  320. 

« Gaffney  v.  OolviU.  6  HiU  (N.  Y.), 
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tions  to  this  etatement  of  doctrine,  even  if  it  could  be  accepted 
as  a  rule.  Thus,  one  director  may  usurp  the  powers  of  the 
board,  or  the  whole  management  of  the  company  may  be 
committed  to  him  by  the  other  directors,  in  yiolation.  of  their 
duty,  as  is  often  the  case;  in  which  case  they  might  not  be 
answerable  for  his  violation  of  the  statute  to  the  same  extent 
as  he  is  answerable,  though  they  would  be  liable  for  negligeuce 
on  grounds  already  set  out.^  But  where  the  act  was  of  such 
a  nature  that  it  could  not  be  done  by  a  single  director,  it  was 
held  that,  in  declaring  against  one,  it  was  necessary  to  allege 
that  he  had  the  concurrence  of  others  in  doing  the  act;'  but  why 
it  is  necessary  so  to  aver,  the  opinion  does  not  state,  nor  are 
we  able  to  perceive. 

§  4176.  Creditor  may  Proceed   agrainst   One  or  More. — 

Where  the  liability  is  thus  meide  joint  and  several,  the  creditor 
may  bring  his  action  against  one  or  more  or  all,  at  his  election 
or  convenience;  and  where  he  does  not  join  all,  the  non- 
joinder of  the  others  will  be  no  defense,*  or  ground  of  abaU- 
Toent}  One  reason  given  for  this  conclusion  is  that  the 
liability  arises  in  tort,  and  that  there  is  no  right  of  contrihuJtUm 
among  joint  tort-feasors.*  Even  if  a  right  of  contribution 
existed,  this  would  not  alter  the  rule;  for  it  would  not  result 
therefrom  that  the  creditor  would  be  obliged  to  levy  bis  exe- 
cution ratably  upon  the  property  of  each  of  the  directors 
against  whom  his  judgment  is  recovered.*  The  true  reason 
is  that  no  one  can  rightfully  claim  that  another  shall  be  joined 
as  defendant  with  him  in  an  action  for  tort.'  Therefore,  in  a 
suit  by  a  creditor  of  a  bank  against  the  two  svrviving  directorSf 
upon  the  ground  that  all  the  directors  became  individnally 

^  ArUe,  i  4111.  Patmore,  1  Oromp.,Meea.  db  B.  79; 

•  Gaffney  v.  Colvill,  «t*pra.  Hargrovea  v.  Chambers,  30  Ga.  580, 

•  Strong  V.  Sproul,  4  Daly  (N.  Y.),     688. 

826;  «.  e.  reversed  on  other  groimdB,  *  Andrews  v.  Mnrray*  tvpro.   -Ai 

68  N.  Y.  497 ;  Patterson  v.  Stewart,  to  the  right  of  coiifrt6u«t<m,  see  poif, 

41  Minn.  84 ;  «.  c.  16  Am.  St.  Rep.  i  4876,  et  uq. 
671 ;  42  N.  W.  Eep.  926.  •  Hargroves  v.  Chambers,  tupra. 

•  Andrews   v.   Murray,  33  Barb.  '  Strong  v.  Sproul,  4  Daly  (N.  T.)i 
(N.  Y.)  354.    Compare   Colburn  v.  826. 
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liable  by  violating  the  charter,  it  was  not  necessary  to  join  the 
representatives  of  the  deceased  directors.^  As  the  creditor  is 
at  liberty  to  single  out  any  offending  director  and  proceed 
against  him  alone,  it  follows  that  the  corporation  need  not  be 
joined  with  him  as  a  co-defendant.' 

§   4177.  Theory   that,   under   Statutes   Making  Both  the 
Iniiocent  and  the  Guilty  liable.  All  must  be  Joined. — The 

charter  of  a  bank  in  Georgia  contained  this  provision:  "The 
total  amount  of  debts  which  the  said  corporation  shall  at  any 
time  owe,  whether  by  bond,  bill,  note,  or  other  security,  shall 
not  exceed  three  times  the  amount  of  their  capital  stock  ac- 
tually paid  in,  over  and  above  the  amount  of  specie  actually 
deposited  in  the  vaults  for  safe-keeping.     In  case  of  excess, 
tJie  directors  under  whose  administration  it  shall  happen  shall 
be  liable  for  the  same  in  their  private  and  individual  capaci- 
ties, and  may  be  sued  for  the  same  in  any  court  of  record  in 
the  United  States,  by  any  creditor  of  the  corporation,  —  any 
condition,  covenant,  or  agreement  to  the  contrary  notwith- 
standing.    But  it  shall  not  be  so  construed  as  to  exempt  the 
said  corporation,  or  the  lands,  tenements,  goods,  and  chattels 
of  the  same  from  being  liable  for  and  chargeable  with  the 
said  excess."*    A  severe  construction  was  put  upon  this  stat- 
ute.    It  was  held  to  make  all  the  directors  liable,  although 
some  of  them  may  have  been  absent,  or,  if  present,  voting  or 
protesting  against  the  act  in  violation  of  the  statute.     It  fol- 
lowed that  the  liability  was  joint,  and  not  several,  and  that  in 
any  action  under  the  statute,  all  the  directors  must  be  joined, 
unless  a  sufficient  averment  was  made  showing  why  this  could 
not  be  done.*    By  the  statutes  of  Michigan*  a  majority  of  the 
directors  of  certain  corporations  are  required  to  make  certain 

^  Hargroves  v.  Ohambers,  sttpra.  v,  Dixon,  24  Ga.  278 ;  «.  c.  71  Am.  Dec 

>  HiU  V.  Franer,  22  Pa.  St.  S20.  121. 

*  Prince  Dig.  Ga.  Stat.  127.    In         ^  Banks  v.  Darden,  IS  Ga.  SIS,  SS4, 

addition  to  the  cases  cited  to  special  S40.  , 

points,  the  liability  of  directors  under  *  Comp.  Laws  Mich.  1S57,  oh.  dS, 

these  statutes  was  enforced  in  Bobin-  H  19,  23. 


son  9.  Bealle,  20  Ga.  276,  and  in  Schley 
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reports  and  to  file  them  with  the  clerk  of  the  county,  and  an 
action  is  given  against  all  the  directors  jointly,  in  case  of  an 
intentional  neglect  to  perform  this  duty.  A  director,  in  office 
during  the  period  of  such  default,  cannot  defend  an  action 
brought  against  him  by  showing  that  the  neglect  was  not  that 
of  himself,  but  that  of  his  co-directors;  the  statute  makes  all 
liable,  those  who  are  innocent  as  well  as  those  who  are  guilty/ 

g  4178.  Example  of  a  Statute  ImiM>8ing  a  Sereral  liiability. 

Where  a  statute,  after  prohibiting  the  doing  of  certain  things 
by  directors  of  moneyed  corporations,  provided  that  every 
director  who  should  violate  or  be  concerned  in  violating  any 
provision  of  the  preceding  sections  of  this  article,  should  b« 
liable  personally,  etc.,  this,  it  was  held,  was  sufficient  to  make 
any  director  liable  singly  for  any  of  the  prohibited  acts.* 


Article  IL  What  Debts  of  the  Corporation  Abb  WixEiy 

SuoH  Statutes. 


SmmoK 

4152.  LiabUity  for  torts. 

4153.  Mere  gratuities. 

4154.  Security  debts. 

4185.  Debts  founded  in  fraud. 

4186.  Debts  due  the  directors  them- 

selves. 

4187.  Ultra  viret  dehtB. 

4188.  Oertificates  of  deposit. 

4189.  Judgments  and  judgments  for 

costs. 

4190.  Debts   which    have   been 

signed. 

4191.  Wages  of  employ^. 

4192.  Debts  payable  in  future. 

4193.  Unliquidated      damages 

breaches  of  contract. 


BaonoN 

4194.  Taxes. 

4195.  Debts    barred   by   limitation: 

obligation  of    lessee  to  paj 


for 


4196.  Renewals. 

4197.  Debts  contracted  and  doe  in 

other  States. 

4198.  Debts   due  to  partidpanta  in 

the  wrongs  denounced  by  the 
statute. 

4199.  Debts  due  a   partnership  dis- 

solved  by  death. 

4200.  Simple  contract  debts. 

4201.  Obligation  to  pay  a  goannteed 

dividend. 


§  4182.  liiability  for  Torts.  —  From  the  rule  that  statutes 
making  the  directors  of  corporations  liable  on  account  of 
certain  official  failures  for  the  debts  of   the  company  are 

1  Van  Etten  «.  Eaton,  19  Mich.  1S7.  >  Gaffney  v.  Colvill,  6  Hill  (S.  T.), 

But  see  Franklin  Ins.  Oo.  v.  Jenkins,     667. 
3  Wend.  (N.  Y.)  180. 
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deemed  penal  in  their  nature  and  hence  are  to  be  strictlj 
construed,  flows  the  conclusion  that  the  word  **  debt'^  in  such 
a  statute  will  not  be  construed  so  as  to  include  torts  committed 
by  agents  of  the  corporation  and  for  which  the  company 
might  be  liable.^    A  statute  of  this  kind,  making  the  direct- 
ors liable  **  for  all  debts  of  the  company  then  existing  and 
for  all  that  shall  be  contracted/*  is  obviously  within  this  rule 
of  interpretation;  since  a  tort  cannot  be  spoken  of  as  a  debt 
which  has  been  contracted}    So  a  statute  making  the  directors 
of   a  corporation  liable  for  declaring  and  paying  dividends 
while  the  corporation  is  insolvent,  makes  them  liable  only 
for  demands  against  the  corporation  arising  ez  contractu;  and 
if  the  debt  has  been  reduced  to  judgment  against  the  corpora* 
tion,  the  bill  seeking  to  charge  the  directors  must  so  allege.* 
It  has  been  held  that  the  liability  of  a  corporation  for  an 
infringement  of  letters-patent  is  not,  before  it  has  been  reduced 
to  a  judgment,  a  "  debt/'  within  the  meaning  of  statutes  of 
Massachusetts,  for  which  the  officers  of  the  offending  corpora- 
tion are  individually  liable.    The  theory  of  the  decision  is 
that  the  liability  of  a  corporation  for  what  may  be  called  a 
tort  simpHcitor^  that  is,  a  tort  which  does  not  spring  out  of 
the  breach  of  a  contract,  is  not,  before  judgment,  a  debt  in 
the  sense  of  those  statutes/ 


^  Ohaae  v.  Curtis,  118  U.  S.  452; 
Cable  V.  Gaty,  34  Mo.  573 ;  i.  e.  86 
Am.  Dec.  126.  So  held  under  N.  Y. 
Law,  1848,  ch.  40,  $  12 ;  Kirkland  v. 
Kille,  90  N.  Y.  390;  Esmond  v.  Bul- 
lard,  16  Hun  (N.  Y.),  65.  The  rule  is 
analogous  where  the  statute  extends 
the  liability  to  thareholdert:  Ante, 
i  3111 ;  Cable  v.  McCune,  26  Mo.  371 ; 
9,  c.  72  Am.  Dec  214;  Cable  v. 
Gaty,  34  Mo.  573;  i.  e.  86  Am.  Dec. 
126;  Bohn  v.  Brown,  33  Mich.  257; 
Heacock  v.  Sherman,  14  Wend. 
(N.  Y.)  58.  Other  courts,  however, 
have  held,  in  construing  statutes  im- 
posing individual  li€tbility  upon  ttoeb' 
holden  in  corporations,  that  the  word 


"  debt "  embraces  claims  against  the 
corporation  for  uhUguidtUed  damagei. 
Carver  v.  Braintree  Man.  Co.,  2  Story 
(U.  S.),  432,  447;  MUl  Dam  Foundry 
V.  Hovey,  21  Pick.  (Mass.)  417,  455; 
Dryden  v.  Kellogg,  2  Mo.  App.  87,  93. 
Compare  as  to  the  meaning  of  the 
word  "  debt " :  Dellinger  v.  Tweed,  66 
N.  C.  206;  Conroy  v.  Sullivan,  44  111. 
451;  Lane  v.  Baker,  2  Grant's  Cas. 
424;  Schouton  v.  Kilmer,  8  How.  Pr. 
(N.  Y.)  527;  Lathrop  v.  Singer,  39 
Barb.  (N.  Y.)  396. 

>  Esmond    v.    BuUard,   16    Hun 
(N.  Y.),  65. 

*  Archer  v.  Rose,  3  Brewst.  264. 

*  Child  V.  Boston  &c.  Iron  Works, 
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§  148a.  Mere  Gratuities. — MoreoTer  the  word  *'debt''  in 
such  a  statute  will  not  embrace  a  demand  against  the  com- 
pany created  by  a  mere  gratuity  on  its  part.  This  is  obvious 
when  it  is  considered  that  the  policy  of  a  statute,  requiring 
the  directors  of  companies  to  file  certain  reports  with  a 
designated  public  officer,  is  to  protect  the  public  in  glTing  it 
credit.  When,  therefore,  the  demand  against  the  company 
was  upon  bonds  of  the  company  which  the  company  had 
given  to  the  plaintiff  as  a  gratuity ,  it  was  held  that  this  was 
no  foundation  on  which  to  charge  the  trustees  under  section 
12  of  the  New  York  Act,  1848.^ 

§  4194.  Security  Debts.  —  The  liability  of  the  principal  to 
indemnify  his  surety  is  a  'Mebt  contracted"  within  the  mean- 
ing of  statutes,  such  as  we  are  considering.  It  becomes  a  debt 
from  the  time  when  the  surety  becomes  responsible  for  the 
debt  to  the  principal,  and  not  at  the  time  when  he  actually 
pays  such  debt.  Such  a  debt  is  *' contracted,"  within  the 
meaning  of  such  a  statute,  at  the  time  when  the  surety  signs 
the  note,  accepts  the  draft,  or  otherwise  enters  into  the 
obligation  of  suretyship.'  In  like  manner  an  agreement  of  a 
corporation  to  indemnify  an  accommodation  acceptor  is  a 
''  debt  contracted  '*  at  the  time  when  such  agreement  is  made, 
and  not  from  the  time  when  the  debt  is  paid  by  the  acceptor.' 
Although,  for  some  purposes,  a  judgment  upon  a  note  is  a 
merger  of  the  original  debt,  yet  it  does  not  affect  the  liability 
of  the  indorser,  and  a  suit  may  be  maintained  against  him 
upon  the  note.*  The  same  is  true  as  to  the  liability  of  sure- 
ties, and  of  all  parties  whose  liability  is  collateral  to  the  prin- 
cipal debt.  A  judgment  against  the  principal  debtor  merges 
the  debt  as  to  him,  and  it  does  not  operate  to  defeat  any  col- 

137  Mass.  616;  t.  c.  50  Am.  Bep.  S28.  (Mass.),  142 ;  Byers  v.  Franklin  Ootl 

Oompare  Matter  of  Boston  Sec.  Iron  Oo.,  106  Mass.  131, 136. 
Works,   23    Fed.    Bep.    880;   ante,  *  Byersv.  Franklin  Coal  Co.,  ttqwa. 

(3111.  «  Gilmore  v.  Oarr,  2  Mass.  171; 

*  Norrisv.DeWolf,12Han(N.Y.),  Porter   v.  Ingraham,  10    Mass.  88; 
666.  Ward  v.  Johnson,  13  Mass.  148. 

*  Bice    «•    Bouthgate,    16    Gray 
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lateral  concurrent  remedy  against  other  parties  which  the 
creditor  may  have.^  Within  this  principle  falls  the  case  of  an 
aeeommodation  acceptor  for  a  corporation.  The  corporation  is 
ike  principal  debtor,  primarily  liable  for  the  debt  evidenced 
by  a  draft;  the  liability  of  the  stockholders  is  secondary  and 
collateral.  A  judgment  obtained  by  the  holder  of  the  draft 
merges  his  debt  as  to  the  corporation;  as  to  the  stockholders, 
it  does  not  merge  it,  so  as  to  deprive  the  plaintiff  of  the 
remedy  which  the  statute  gives  him  to  enforce  their  collateral 
liability.* 

§  4185.  Debts  Founded  In  Fraod. — It  is  scarcely  necessary 
to  suggest  that,  under  a  statute  of  this  kind,  directors  can  only 
be  made  liable  for  bona  fide  debts  of  the  corporation,  and  not 
for  debts  imposed  upon  it  by  fraud.  It  was  so  held  where  the 
debt  was  for  a  loan  of  money  made  by  the  wife  of  the  secre- 
tary of  the  corporation,  who  was  himself  a  trustee  of  the  cor- 
poration, at  usurioui  rates  of  intcrestf  the  secretary  having  no 
authority  to  borrow  money  for  the  company,  and  he  and  the 
treasurer  concealing  the  transaction  from  the  other  trustees. 
The  husband's  knowledge  of  the  illegality  of  the  transaction 
was  imputed  to  the  wife  of  the  plaintiff.*  But  it  is  no  defense 
that  the  debt  was  originally  a  debt  due  to  the  secretary  of  the 
company,  who  assigned  his  judgment  for  the  debt  to  the 
plaintiff,  and  that  the  failure  of  the  directors  to  make  the  report 
required  by  the  statute  was  owing  to  the  secretary's  own  will- 
ful and  fraudulent  neglect.  The  reason  for  this  conclusion  is 
derived  from  the  terms  of  the  statute,^  which  exact  a  report 
from  the  trustees,  and  devolve  the  duty  of  making  it  upon 
them.' 

§  4196.  Debts  Dae  the   Directors   Themselves.  —  Neither 
are  debts  due  from  the  corporation  to  one  of  its  directors  or 

>  Campbell   v.    Phelps,    1    Pick.  *  Adams  v.  Mills,  60  K.  T.  683. 

(Mass.)  92;  t.  e.  11  Am.  Dec.  1S9;  *  N.  T.  Stat.  1848,  ch.  40,  $  12.   See 

Byers  v.  Franklin  Coal  Co.,  106  Mass.  the  appendix. 
181, 137,  per  Morton,  J.  •  Bolen  v.  Crosby,  49  N.  Y.  1S3. 

'  Byenv.  Franklin  Coal  Co.,  lupra. 
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trustees  within  the  meaning  of  such  a  statute;  because  direct- 
ors cannot  by  their  own  wrong  create  a  cause  of  action  in 
favor  of  themselves,  and  because  the  contrary  rule  would 
operate  to  cut  down  the  fund  which  the  statute  has  created 
for  the  security  of  creditors  other  than  the  wrong-doers.* 
Therefore,  an  assignee  of  a  debt  created  by  the  corporation, 
while  its  trustees  were  in  default  in  the  making  of  a  report 
required  by  such  a  statute,  could  not  maintain  an  action  to 
charge  the  trustees  for  the  same,  if  it  appeared  that  the  debt 
was  assigned  to  him  by  some  of  the  trustees  who  were  in  office 
at  the  time  of  the  default,  in  whose  favor  it  was  then  created. 
The  trustee  himself  could  not  have  recovered,  and  he  could 
not  create  in  his  assignee  a  higher  right  than  he  himself  had.' 

§  4187.  Ultra  Vires  Debts. — Where  the  plaintiflF  is  a  cor- 
poration, and  where  the  contract  out  of  which  the  debt  against 
the  corporation  grew  has  been  executed  by  the  plaintifif — as 
where  the  plaintiff  has  delivered  goods  under  a  contract,  so 
that  it  is  entitled  to  its  pay  for  them,  it  will  be  no  defense  that 
the  contract  out  of  which  the  debt  grew  was  ultra  vires  the 
plaintiff  corporation;  since,  if  the  defendants  are  solicitous 
that  the  shareholders  of  the  plaintiff  corporation  should  not 
suffer  loss  in  consequence  of  the  unauthorized  act  of  their 
agents,  they  can  prevent  this  result  by  paying  the  debt.  Such 
defense  ought  never  to  be  allowed,  except  in  case  of  contracts 
which  are  prohibited  by  positive  law.*  But  where  this  ele- 
ment of  equitable  estoppel  does  not  supervene — where  the 
debt  for  which  it  is  sought  to  make  the  directors  liable  was 


^  Thacber  v.  King,  156  Maes.  490; 
8,  e.  81  N.  £.  Rep.  648;  McOlave  v. 
Thompson,  36  Hun  (N.  Y.),  365. 

*  Briggs  V.  Easterly,  62  Barb. 
(N.  Y.)  51.  Under  a  statutory  pro- 
vision tbat  the  officer  of  a  corporation 
making  a  false  certificate  shall  be  lia- 
ble for  all  the  debts  of  the  corporation 
contracted  while  be  is  an  officer  or 
stockholder,  such  liability  extends  to 
a  debt  contracted  by  the  corporation 
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in  favor  of  the  officer  during  that 
period,  bo  that  he  cannot  recover 
upon  it  from  the  stockholders.  Wait 
V.  Ferguson,  14  Abb.  Pr.  (N.  Y.)  879. 
•  Whitney  Arms  Oo.  v.  Barlow,  68 
N.  Y.  62;  t.  e.  20  Am.  Rep.  504;  re- 
versing «.  c.  6  Jones  &  Sp.  (N.  Y.)  554 ; 
Patterson  v.  Stewart,  41  Minn.  84 ;  i.e» 
16  Am.  8t.  Bep.  671 ;  42  N.  W.  Ba^ 
926. 
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created  by  the  officers   of  the  debtor  corporation  in  plain 
breach  of  their  trust,  to  which  breach  of  trust  the  creditor  was 
privy,  or  of  which  he  had  notice  when  he  gave  the  credit, 
then  the  trustees  of  the  corporation  cannot  be  made  liable  in 
respect  of  such  a  debt,  by  reason  of  their  failure  to  file  the 
annual  report  required  by  a  statute.     The  reason  of  the  rule  is, 
that  the  debt  is  one  which  cannot  be  enforced  against  the 
corporation  itself;^  and  such  being  the  case,  it  makes  no  dif- 
ference that  the  offending  directors  may  have  created  the  debt. 
The  general  rule  under  this  head  seems,  therefore,  to  be  that 
debts  which  are  ultra  vires  in  such  a  sense  that  they  cannot  be 
enforced  against  the  corporation,  cannot  be  enforced,  under 
statutes  of  the  kind  under  consideration,  against  the  directors; 
and  it  is  said  that  the  liability  of  the  directors  is  measured  by 
the  obligation  of  the  company,  and  that  the  remedy  against 
them  is  concurrent.* 

§  4188.  Certificates  of  Deposit. — Under  a  statute  making 
the  directors  of  a  corporation  jointly  liable  whenever  the  debts 
of  the  corporation,  "whether  by  bill,  bond,  note,  or  other 
security,*'  should  exceed  a  given  amount,  they  were  liable 
where  the  debt  was  evidenced  by  a  certificate  of  deposit;  because 
it  created  a  debt  and  constituted  a  security,  within  the  mean- 
ing of  the  language  quoted.  Nor  was  any  weight  given  to  the 
argument  that  the  funds  paid  into  the  bank  for  which  the  cer- 
tificate was  issued,  balanced  the  liability  created  by  the  certifi- 
cate; since  such  funds  went  into  the  general  moneys  of  the 
bank,  and  were  not  in  the  nature  of  a  special  deposit.* 

§  4189.  Jadgrments  and  Jndgrments  for  Costs.  —  A  judg- 
ment existing  at  the  time  of  such  a  statutory  default  has  been 
held  to  be  a  '^  debt''  within  the  meaning  of  the  statute/    A 

^  National  Park  Bank  v.  Remsen,  *  Hargroves  «•  Chambers,  80  Ghu 

48  Fed.  Rep.  226 ;  t.  c.  8  Rail.  <&  Corp.  680. 
L.  J.  457.  *  Lewia  v.  Armstrong,  8  Abb.  N. 

*  Jonea  «•  Barlow,  82  N.  T.  202;  Gas.    (N.  Y.)    88^.    Compare  po$t. 

Rector  Ac.  v.  Vanderbilt,  08  N.  Y.  (  4206,  €(  m^,  as  to  the  time  of  the  debt 

170,  178;  Gold  «.  dyne,  184  N.  Y.  being  contracted. 


282,265. 
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judgment  for  costs  has  been  held  to  be  a  ''debt"  within  such 
a  statute.^  On  the  contrary,  a  judgment  npon  a  scire  facias 
has  been  held  not  to  be  a  'Mebt  contracted/' within  the  mean- 
ing of  such  a  statute;*  nor  is  a  recovery  of  a  judgment  for 
damages  for  tort,*  Alth  ough  the  recovery  of  a  judgment  against 
a  corporation  extinguishes  the  debt  as  to  it,  such  recovery 
does  not  afifect  the  penal  liability  of  a  trustee  for  the  amount 
of  such  debt,  under  a  statute  making  trustees  of  manufactur- 
ing companies  liable  for  neglecting  to  file  an  annual  report* 

S  4190.  Debts  Which  have  been  AsslsTBed.  —  The  assigi^ 
ment  of  a  debt  owned  by  a  corporation  carries  with  it  a  right 
to  enforce  such  a  liability  against  the  directors.*  So,  an 
assignment  of  a  judgment  against  the  corporation  carries  with 
it  the  right  to  enforce  such  a  liability  against  the  directors/ 
This  being  so,  all  the  incidents  of  an  assignment  of  a  chose  in 
action  follow.  After  an  assignment  had  been  made  and  the 
directors  notified  of  it,  it  would  not  be  competent  for  them,  ot 
any  one  of  them,  to  compound  with  the  assignor  and  procure 
a  release  of  the  liability  from  him,  which  would  be  valid  as 
against  the  assignee.'  It  has  been  held  that  where  the  direct- 
ors  are  made  by  statute  liable  to  any  creditor,  and  a  stock- 
holder redeems  ths  bills  of  the  bank,  he  becomes  a  creditor,  and 
the  directors  are  liable  therefor  to  him;  hence  a  release  of  the 
directors  is  a  release  of  the  stockholders  in  such  a  case.*    And 


»  Allen  V.  Clark,  108  N.  Y.  269;  16  Abb.  Pr.  (v.  s.)  (N.  Y.)  81;  ADen 

••  c.  16  N.  E.  Rep.  387 ;  reyeraing  i.  c.  v.  Clark,  49  N.  Y.  St.  Rep.  175;  <.  c. 

48  Hon  (N.  Y.),  877;  Allen  v.  Clark,  21  N.  Y.  Bnpp.  888. 
4»  N.  Y.  8t.  Rep.  175;  $.  c  21  N.  Y.  •  Bolen  v.  Crosby,  ^  N.  T.  188. 

Bupp.  338.  *  Ibid.    That  the  assignment  of  a 

'  Ami8trongfy.Cowle8,44Conn.44.  judgment  necessarily  carries  with  it 

*  Chase  0.  Curtis  et  al.,  118  U.  8.  the  debt,  see  Jackson  v.  Blodget,  5 
462.  Cow.  (N.  Y.)  202;  Rose  v.  Bsker,  13 

«  McHarg   v.  Eastman,   7    Robt.  Barb.  (N.  Y.)  230;  Gre^  «.  Hart,  1 

(N.  Y.)  187.  Johns.  (N.  Y.)  580 ;  Pattison  t .  Hall,  9 

•  Pier  V.  George,  86  N.  Y.  618;  Cow.  (N.  Y.)747;  Gallaimti  t.0r8er, 
rsYendng  (on  another  point)  t.  e.  20  4  Bosw.  (N.  Y.)  94;  Thomas  v.  Hab- 
Hun  (N.  Y.),  210 ;  Boonell «.  Wheeler,  bell,  85  N.  Y.  120. 

*  Robinson  «.  Bealle,  20  Ga.  276. 
8080 
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altliough  statutes  of  this  kind  do  not  extend  to  the  absurdity 
of  making  the  directors  personally  liable  for  debts  of  the  cor- 
poration  due    to  the   directors  themselves/  yet  where  the 
corporation  owes  a  debt  to  one  of  its  directors,  evidenced  by 
a  negotiable  insiruvient,  and  the  director  aasigna  the  instrument 
to  an  innocent  purchaser  for  value,  the  rule  which  protects  the 
iixnocent  purchaser  of  ultra  vires  commercial  paper  of  corpo- 
rations* operates  to  protect  him  in  this  instancOi  and  to 
enable  him  to  enforce  a  statutory  liability  against  the  direct- 
ors for  failure  to  file  an  annual  report.* 

§  4191*  VfskgeB  of  BteployA.  — -  An  obligation  assumed  by 
contract  to  pay  an  employ^  a  stated  salary  is  of  course  a 
**  deM/'  within  the  meauing  of  such  a  statute.*  But  services, 
in  order  to  constitute  a ''debt'' within  such  a  statute,  must 
have  been  rendered  upon  request;  and  it  has  been  held  that, 
in  an  action  founded  on  the  failure  of  the  trustees  of  a 
manufacturing  corporation  to  file  an  annual  report,  a  failure 
to  allege  that  the  services  for  which  plaintiff  asks  compen- 
sation were  rendered  at  the  request  of  the  corporation,  is 
fatal.' 

4102.  Debts  Payable  in  Future.  —  To  charge  a  trustee  of 
a  manufacturing  corporation  for  its  debt,  no  report  having 
been  filed,  the  debt  must  have  been  so  contracted  as  to  give 
a  present  right  of  action  against  the  corporation.* 

§  4103.  Unliquidated  Dama^res  for  Breacbes  of  Con- 
tract.—  It  seems  that  such  statutes  do  not  include  un2igut- 
daied  damages  for  breaches  of  contract^ 

^  ArUe,  ^  4186.  Gt.  404.    As  to  the  liability  of  ttoeh- 

*  Pott,  ^  6737,  eOSS.  holderB  (and  ol  coarse   dnectars)  for 

*  Obemical  Nat.  Bank  v.  Oolwell,  **  labor  debts"  under  statutes,  see 
14  Daly  (N.  T.),  361 ;  14  N.  T.  St.  Rep.  anU,  i  8141,  el  uq. 

SfB.  *  Vemon  v.  Palmer,  62  Bxsw.  Pr. 

«  Brand  v.  Godwin,  3  N.  Y.  Bupp.  (N.  Y.)  425. 
•07;  t.  c.  S  N.  Y.  Snpp.  389.  »  Victory   Web  Printing  Ac.  Cto. 

*  ToYey  r.  Culver,  64  N.  Y.  Super.  #.  Beecher,  26  Hun  (K.  Y.),  48. 
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§  4104.  Taxes.  —  A  tax  duly  assessed  against  tlie  corpora- 
tion,  and  presently  payable,  is  a  "  debt,'*  within  the  meaning 
of  such  a  statute.^ 

§  4195.  Debts  Barred  by  liimltation :  Obligration  of  licssee 
to  Pay  Taxes*  —  Of  course,  a  debt  barred  by  limitation  is  not 
revived  by  a  penal  statute,  so  as  to  be  enforced  against  persons 
other  than  the  original  debtor.  It  has  been  held  that  where 
a  lessee  agrees  to  pay  the  taxes  assessed  on  the  leased  property, 
or  to  pay  the  amount  to  the  lessor  on  a  certain  day  afterwards, 
no  debt  is  due  to  the  lessor  until  the  day  named.  In  three 
years  from  that  day  the  bar  of  the  statute  of  limitations 
attaches.  After  the  bar  has  attached,  it  follows  that  there  is 
no  debt  on  the  basis  of  which  the  trustees  of  the  lessee  cor- 
poration can  be  charged  for  a  default  in  filing  an  annual 
report  of  the  condition  of  the  corporation.* 

§  4106.  Renewals. — As  already  seen,*  the  theory  of  the 
New  York  courts  is,  that  such  a  statute  does  not  apply  to 
renewals^  unless  the  debt,  as  renewed,  and  as  sued  upon,  was  a 
subsisting  debt  at  the  time  of  the  default  in  complying  with 
the  statute;  so  that,  by  accommodating  the  corporation  at  the 
request  of  the  defaulting  directors,  the  creditor  may  succeed 
in  renewing  his  debt  out  of  existence,  so  far  as  any  means  of 
enforcing  it  remains.  But  the  mere  liquidation  of  the  debt 
by  the  company,  and  payment  thereof  in  its  promissory  notes, 
does  not  cancel  the  indebtedness,  and  does  not  affect  the 
liability  of  the  trustees.^  It  has  been  held  that  where  a  cor- 
poration note  is  merely  a  renewal  and  consolidation  of  items 
of   previous  indebtedness,  the  liability  of  those   who  were 


^  Felker  v.  Standard  Yam  Co., 
14S  Mass.  226;  «.  c.  19  N.  £.  Rep. 
220. 

«  Trinity  Ohurch  v.  VanderbUt,  9S 
N.  Y.  170. 

»  ArUU,  5  3117. 

*  Deming  «.  Paleston,  85  N.  Y. 
Super.  Gt.  309 ;  «.  c*  affirmed,  55  N.  Y. 
666 ;  Jones  v.  Barlow,  88  N.  Y.  Super. 
Ot.  142;  I.  e.  affirmed,  62  N.  Y.  202. 
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But  note  a  decision  of  a  subordinate 
court  to  the  effect  that  where,  after 
the  filing  of  a  false  certificate  for 
which  the  directors  are  liable  under  a 
statute,  renetoal  notes  are  given  for  a 
debt  contracted  prior  to  the  filing  of 
the  certificate,  the  directors  are  per- 
sonally liable  for  it  under  the  statute : 
Fergerson  v.  Gill,  46  N.  Y.  St.  Bqk 
474;  «.  c  19 II.  Y.  Supp.  149. 
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directors  when  such  note  waj  given  does  not  attach,  as  in  the 
oase  of  a  debt  originally  accruing  during  their  direction.^ 

§  4197.  Debts  Contracted  and  Due  in  Other  States. — The 
liability  of  trustees  of  a  corporation  organized  under  the  New 
York  Manufacturing  Corporation  Act,  for  debts  of  the  corpo- 
ration, where  an  annual  report  is  not  filed,  extends  to  debts 
contracted  and  due  in  other  States,  as  well  as  to  debts  con- 
tracted and  due  in  New  York.* 

§  4198.  Debts  Due  to  Participants  in  the  Wron^rs  De- 
lioiuieed  by  the  Statute* — As  we  have  seen,*  the  directors 
theTnselues  cannot,  in  their  character  of  creditors,  enforce  a 
personal  liability  against  themselves,  founded  on  their  own 
wrong  in  violating  a  statute  of  the  kind  under  consideration; 
and  this  rule  extends  to  others  who  participate  in  the  wrong 
denounced  by  the  statute.  Not  quite  upon  this  principle,  but 
upon  the  principle  of  acquiescing  in  the  wrongful  act  of  the 
directors,  was  a  case  where  a  statute  made  the  directors  of 
railroad  companies,  receiving  taxes  voted  in  aid  of  its  road, 
liable  to  the  stockholders  for  incumbering  the  road  beyond  a 
prescribed  limit,  in  case  it  should  operate  to  reduce  the  value 
of  its  stock.  This  was  designed  to  protect  the  stockholders 
who  had  become  such  by  receiving,  under  statutes,  shares  of 
stock  in  railway  companies,  in  exchange  for  taxes  paid  by 
them  in  aid  of  such  railroads.  It  was  held  that  it  did  not 
apply  so  as  to  enable  stockholders,  who  had  become  such  by 
receiving  shares  for  taxes  paid  after  the  recording  of  a  mortgage 
securing  an  indebtedness  in  excess  of  the  statute, — for  the 
reason  that,  under  those  circumstances,  the  tax-payer  might 
have  resisted  the  payment  of  the  tax  on  the  ground  of  the 
excessive  mortgage,  and  was  therefore  deemed  to  have  ac- 
quiesced in  it.^ 

^  Snlliyan  v.  Salliyan  Man.  Co.,  24  *  Sears  v.  Waters,  44  Htm  (N.  T), 

8.  C.  S41.    And  the  old  directors  are     101. 
not  to  be  charg^  the  higher  rate  of  *  Artie,  i  4186. 

interest  stipulated  for  in  the  renewal  *  Walker  v.  Birchard,  82  Iowa,  3SS ; 

note.    Ibid.  t.  c.  48  N.  W.  Rep.  71. 
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S  4109.  Debts  Dae  a  Partnership  Dissolved  by  DeaHi. — 

It  has  been  held  that  a  surviving  partner  may  enforce  a  stat- 
utory liability  against  directors,  for  the  making  of  a  false  cer- 
tificate in  respect  of  a  debt  created  in  favor  of  the  partnership 
firm  prior  to  the  death  of  his  co-partner,  the  reason  being  that 
each  partner  is,  in  theory  of  law,  the  owner  of  the  whole  of 
the  partnership  assets;  and  that  in  case  of  the  death  of  one 
partner  there  is  no  devolution  of  title.^ 

§  4SN>0.  Simple  Contract  Debts. —  In  a  proceeding  in 
equity  under  a  statute  of  Massachusetts,*  making  the  directors 
of  corporations  personally  liable  for  debts  in  excess  of  the  cap- 
ital, the  plaintiffs  may  not  only  prove  their  judgment  debt^ 
but  any  further  sum  due  them  by  simple  eontraeL* 

S  4201.  Obligation  to  Pay  a  Guaranteed  Dividend. — One 

court  has  held  that  the  obligation  assumed  by  a  corporation 
issuing  preferred  stock,  to  pay  semi-annually  a  dividend  guaran- 
teed by  it  upon  that  stock,  is  not  a  debt,  within  the  meaning  of 
a  statute  of  the  kind  under  consideration,  after  the  company 
becomes  insolvent  and  suspends  business,  so  that  there  are  no 
profits  out  of  which  a  dividend  can  be  declared  and  paid/  The 
reasoning  of  the  court  is,  that  an  obligation  to  declare  a  divi- 
dend when  there  are  no  profits  to  divide  is  not  a  "debt"  within 
the  meaning  of  such  a  statute;  but  it  ignores  the  fact  that  the 
company  guaranteed  a  dividend,  and  that  the  contract  did  not 
say  that  the  guaranty  was  based  on  the  contingency  that  there 
should  be  profits  to  divide.    The  obvious  meaning  of  the  con- 
tract was  that  the  company  guaranteed  that  there  should  be 
profits  to  divide;  and  how  the  court  could  interpret  this  guar- 
anty  that  there  would  be  profits  to  divide  to  the  extent  of  fivo 
per  cent   per  annum,  as  not  creating  a  debt,  is  past  under- 
standing.* 

^  Feigerson  v.  Gill,  46  N.  Y.  St.  *  Lock)iartv.VanAl8tyne,811ficfa* 

Rep.  474;  $.  e.  19  N.  Y.  Sapp.  149.  76;  «.  e.  IS  Am.  Rep.  156. 

'  Pub.  SteU.  Haas.,  ch.  106,  $  60,  *  As  to  the  effect  of  auch  gmoan- 

cL  8.  ties  in  favor  of  preferred  shareboldani 

*  Thacher  «•  King,  166  lCa«.  490;  see  anlet  4  2276.  it  leg. 
8.  0.  81  N.  E.  Rep.  64S. 
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Abticlb    III.    Liability    Attaches   to    What    Dibbotobs 
IN  Respect  of  the  Datb  of  thb  Dbbts  Being  Con- 


tbacted, 

BBcnov 

4206.  Liability  attaches  only  to  those 

directors  in  office  at  the  time 
of  the  default* 

4207.  Illustrations. 

4208*  Where  the  statute  enjoins  the 
making  of  a  particular  finan- 
cial statement  or  report. 

4209.  Such  as  the  New  York  Manu- 

facturing Ck)rporations  Act. 

4210.  Where   the    statute   prohibits 


SaonoK 

the  contracting  of  particular 
debts. 

4211.  Whether  liable  for  debts  con- 

tracted before  the   doing  of 
the  prohibited  act. 

4212.  When  the  debt  is  deemed  con- 

tracted   "after   such    viola- 
tion." 
4218.  Oonclusiyeness  of  action  of  cred- 
itor in  fixing  date  of  debt. 


S  4206.  liiability  Attaches  only  to  Those  Directors  in 
Office  at  the  Time  of  the  Default*  —  Liability  under  statutes 
for  oflScial  defaults  obviously  attaches  only  to  those  directors 
who  were  in  office  when  the  particular  misprisions  were  com- 
mitted: the  rule  being,  that  each  one  stands  liable  to  or  exempt 
from  the  particular  liability,  accordingly  as  he  did,  or  did  not, 
participate  in  the  particular  wrong.*  This  is  the  general  rule 
in  regard  to  the  liability  of  stockholders,*  though  there  are 
exceptions  to  it.*  There  may  be  an  exception  to  it  in  cases 
where  directors  who  succeed  those  who  committed  the  wrong 
do  acts  which  amount  to  a  ratification,  or  a  continuing  of  it — 
just  as  one  person  may  be  liable  as  the  author,  and  another 
as  the  continuer,  of  a  nuisance.*  The  same  view  was  taken 
where  the  question  arose  under  a  special  charter  providing 
that  ''this  company  shall  not  at  any  time  contract  debts 
exceeding  three-fourths  the  amount  of  its  capital  paid  in;  and 


1  Schley  v.  Bizon,  24  Ga.  273,  279; 
«.  0.  71  Am.  Dec.  121 ;  Bank  of  Mntnal 
Bedemption  v.  Hill,  56  Me.  d86;  t.  e* 
96  Am.  Dec.  470. 

•  Mofls  V.  Oakley,  2  Hill  (N.  Y.), 
265;  Judson  v.  Boeaie  Galena  Co.,  9 
Paige  (N.  Y.),  598;  i.  e.  88  Am.  Dec. 
669;  Tracy  v.  Yatee,  18  Barb.  (N.  Y.) 
162 ;  Adderly  v.  Storm,  6  Hill  (N.  Y.), 
624;  Harger  v.  McGaUongh,  2  Den* 


(N.  Y.)  119;  McGullongh  v.  Moss,  5 
Den.  (N.  Y.)  567 ;  Mokelomne  dec.  Go. 
V.  Woodbury,  14  Gal.  265 ;  Davidson 
V.  Rankin,  34  Gal.  503;  Larrabee  v. 
Baldwin,  85  Gal.  155;  Williams  «. 
Hanna,  40  Ind.  535. 

*  Thompson  on  Stockholders,  ch« 
VI. 

^  Moees  v.   Oooee   Bank,   1 
(Tenn.),  898. 
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if  each  indebtedness  shall  exceed  the  amount  aforesaid,  the 
directors  and  stockholders  shall  be  personally  holden  to  the 
creditors  of  said  company/'  This  did  not  charge  with  liabil- 
ity for  the  debts  of  the  company  those  who  were  directors  and 
stockholders  at  the  time  of  the  bringing  of  the  suit,  but  those 
who  were  such  at  tJie  time  tJie  debt  w<u  contracted^  if  the  statute 
was  then  being  infringed  by  them/ 

§  4207.  ninstrations* — Thus,    under  a  statute   of    Indiana/ 
requiring  of  gravel-road  companies  that  a  financial  statement  shall 
be  '*  made  out  .  •  •  •  within  fifteen  days  after  the  first  day  of  Julj 
in  each  year,"  —  only  those  in  office  at  the  time  fixed  for  the  statement 
are  liable  for  the  failure  to  make  it.*  •  •  •  .  Under  the  rule  of  the 
preceding  section,  if  there  is  a  default  to  publish  the  reports  required 
by  the  statute,  on  the  20th  of  January,  and  a  director  comes  into 
office  on  the  27th  of  January,  and  resigns  on  the  20th  of  August,  he 
will  be  responsible  for  a  debt  of  the  company  contracted  on  Julj 
6th/  •  •  .  .  The  directors  of  a  corporation,  whose  terms  of  oflSce 
began  after  an  indebtedness  had  been  created  against  the  corpora- 
tion, and  after  default  had  been  made  by  the  previous  board  in  fail- 
ing to  file,  as  required  by  law,  a  report  showing  the  amount  of  the 
corporate  indebtedness,  are  not  liable,  under  a  statute  of  Colorado/ 
which  provides  *'  that  all  the  directors  or  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
that  shall  be  contracted  during  the  year  next  preceding  the  time 
when  such  report  should  ....  have  been  made  and  filed,  and  until 
such  report  shall  be  made."* 

§  4208.  Where  the  Statute  Bnjoins  the  Making  of  a  Par^ 
ticular  Financial  Statement  or  Report.  —  Where  the  statute 
enjoins,  as  many  statutes  do,  the  making  and  publication  of 
a  particular  report  or  financial  statement  on  a  particular  date, 
those  who  are  directors  at  that  date  and  who  fail  to  comply  with 
the   statute,   incur   the  liability   denounced  by  it,  —  as,  for 

*  Windham  Prov.  Inst.  v.  Sprague,  0.  (N.  Y.)  197;  t.  c,  2  Hun  (N.  Y.)i 
43  Vt.  502.  618. 

«  Ind.  Rev.  Stat.,  ^  8688.  •  Gen.  Stat.  Ool.,  i  252. 

»  State  V,  Oox,  88  Ind.  254.  •  AuBtin  v.  Berlin,  13  Col.  1S8;  #.«. 

*  Chandler  v.  Hoag,  5  Thomp.  ds     22  Pac.  Rep.  433. 
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iiistancei  where  the  statute  requires  an  annual  report  to  he 
made,  and  makes  the  directors  jointly  and  severally  liahle  for 
the  debts  contracted  during  the  year,  in  case  it  is  not  made.^ 
Where  the  language  of  the  statute,  or  its  judicial  construction, 
admits   a  loctL8  peniteniise,  so  to  speak,  —  that  is,  allows   the 
directors  to  stop  the  running  of  the  penalty  by  doing  the  act 
at  a  future  time,  —  then,  it  has  been  held  that  the  liability 
will  attach   only  to  those  directors  who  were  in  office,  (1) 
during  the  period  of  the  default,  (2)  within  which   period 
the  debt  must  have  been  contracted.     In  other  words,  if  the 
statute  says  to  the  directors  of  a  corporation,  "You  shall  pub- 
lish a  certain  financial  statement  on  a  given  day,  or  be  jointly 
and  severally  liable  for  the  debts  of  the  company,''  the  direct- 
ors in  office,  who  allow  that  date  to  pass  without  publishing 
the  required  statement,  contract  any  debts  in  behalf  of  the 
corporation  during  the  period  of  the  default  at  the  peril  of 
having  to  pay  them  personally,  —  that  is,  until  by  making  the 
statement  (which,  it  seems,  they  may  curatively  do  at  a  future 
date),  they  place  themselves  right  before  the  law.*    It  will 
follow  from  this  that  if  a  director  goes  oiU  of  office  during  the 
period  of  default,  he  will  be  liable  only  for  those  debts  which 
were  contracted  during  the  period  of  default  and  while  he  was 
in  office}    On  the  other  hand,  a  director  cominjf  into  offi^ce  after 
the  default  is  only  liable  for  such  debts  as  are  contracted  while 
he  is  in  office,  and  before  a  report  is  made  and  published/ 
So,  under  a  statute  of  Wisconsin,  it  is  necessary  for  a  bill  in 
equity,  to   charge   directors  for  failing  to  make  a  certificate 
required  by  statute,*  to  allege  that  the  indebtedness  to  the  plain- 
tiff was  contracted  after  stu^h  refusal  and  before  the  making  of 
any  subsequent  annual  statement.*    It  would  seem  to  be  equally 


^  Anstin  v.  Berlin,  18  OoL  108;t.o.  (N.  Y.)  470;  Andrews  v.  Murray,  33 

4  Deny.  Leg.  News.  338.  Barb.  (N.  Y.)  854;  Squires  v.  Brown, 

«  McHarg    v.   Eastman,  7    Robt.  22  How.  Pr.  (N.  Y.)  36. 

(N.  Y.)  187;  Garrison  v.  Howe,  17  *  Boughton  v.  Otis,  21  N.  Y.  261; 

N.  Y.  458.  Shaler  dec.  Co.  v.  Brewster,  10  Abb. 

*  Shaler  Ac.  Co.  v.  Bliss,  27  N.  Y.  Pr.  (N.  Y.)  404. 

297 ;  affirming  «.  e.  84  Barb.  (N.  Y.)  *  Rev.  Stet.  Wis.,  ch.  73,  (  28. 

809;  Quarry  Co. «.  Bliss,  12  Abb.  Pr.  *  Seaman  v.  Goodnow,  20  Wis.  27. 
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dear  that  where  a  liability  has  thns  attached  in  respect  of 
particular  debts  contracted  during  the  period  of  default,  the 
directors  cannot  throw  off  the  liability  by  the  retrospectiye 
act  of  filing  the  report  in  respect  of  which  they  were  iu 
default,  —  as  by  filing  the  annual  report  for  a  previous  year 
after  the  debts  in  respect  of  which  it  is  sought  to  charge  them 
have  accrued.*  And  if,  after  the  time  of  an  election  has 
passed,  a  former  trustee  holds  over,  and  continues  to  act  as 
trustee,  he  becomes  personally  liable  upon  failure  to  file  a 
report  for  debts  of  the  company.'  But  if,  at  the  expiration  of 
his  term,  a  trustee  retires  from  the  company, and  afterwards 
performs  no  official  act,  and  assumes  no  official  authority,  he 
cannot  be  held  liable  as  trustee  for  the  omission  to  make  and 
file  such  a  report.* 

§  4209.  Such  as  the  New  Tork  Manufactnrlnir  Corpora- 
tions Act.  —  Restating  this  somewhat  complicated  question  with 
reference  to  the  provisions  of  the  New  York  statute  relating  to 
manufacturing  corporations,*  it  will  be  observed  that  this  statute 
requires  such  corporations  to  make  certain  reports  within  twenty 
days  from  the  1st  of  January  of  each  year,  in  default  of  which  ''all 
the  trustees  of  the  company  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  company  then  exietii^g,  and  for  all  that  shall  bo 
contracted  before  such  report  shall  be  made."  This  statute  is  held 
to  impose  a  personal  liability  upon  all  trustees  in  office^  for  all  cor- 
porate debts  contracted  while  they  are  in  office,  there  being  a  default 
in  the  particular  named,  but  not  for  debts  contracted  after  their 
retirement  from  office.  Under  it,  a  trustee  coming  into  office  after 
default  is  personally  liable  for  such  debts  only  as  are  contracted 
while  he  is  in  office,  and  before  a  report  is  made  and  published;  but 
if  he  resign  the  office,  he  is  not  liable  for  debts  of  the  company  in 
consequence  of  the  subsequent  default  of  the  trustees  to  make  and 
file  the  report  required  by  the  statute.*  Thus,  the  board  of  trustees 
guilty  of  the  default  in  January,  and  retiring  from  office,  are  liable 
for  all  antecedent  debts,  and  for  those  only;  their  successors,  if  they 

1  Duckworth    v.    Boach,   S   Daly         *  Beed  «.  Keeee,  nipra. 
(N.  Y.),  159.  *  Iaws  N.  Y.  1848,  ch.  40,  « 12. 

*  Deming    v.  Pulsion,   S5  N.  Y.  *  Squire  «•  Brown,  22  How.  Pt. 

Super.  Ot.  809;  Beed  «•  Keese,  87  (N«  Y.)  3&. 
N.  Y.  Super.  Ct.  209. 
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continue  in  default  until  the  next  January,  and  no  longer,  are  liable 
for  debts  afterwards  contracted  during  that  year,  and  for  no  other/ 
In  order  to  charge  a  trustee  under  this  statute,  three  things  must 
concur  in  point  of  time:  the  trusteeship,  the  default  to  publish  the 
reports  required  by  the  statute,  and  the  contracting  of  the  debt»* 
In  a  case  decided  in  the  New  York  Superior  Court  in  1871,  Freed- 
man,  J.,  expressed  the  following  opinion  concerning  the  meaning  of 
the  statute:    **  1.  Upon  the  default  of  the  company  to  report,  all  the 
trustees  then  in  office  are  jointly  and  severally  liable  for  all  the 
debts  of  the  company  then  existing,  whether  contracted  by  them  or 
their  predecessors,  and  for  all  that  may  be  subsequently  contracted 
during  their  continuance  in  office  until  such  report  is  made.     2. 
Trustees  who,  upon  such  default,  retire  from  office, are  liable  for  all 
debts  of  the  company  then  existing,  but  for  no  subsequent  ones. 
3.  Their  successors,  by  promptly  obeying  the  requirements  of  the 
statute,  may  escape  all  liability;  but,  if  they  continue  the  default 
until   the  next  January,  they  are  liable  for  the  debts  contracted 
during  their  Administration  up  to  that  time,  and  for  no  other,  unless 
they  then  aitd  there  make  default,  in  which  latter  case  they  become 
liable  for  all  debts  then  existing.    4.  Thus,  the  members  of  succes- 
sive boards  of  trustees  may  become  liable  for  the  same  debts  by 
reason  of  successive  defaults."*    The  statute  makes  directors, who 
are  guilty  of  the  default  mentioned,  liable  ^^for  all  debts  then  exist- 
ing."   This  is  said  to  be  a  distinct  liability  from  the  liability  which 
the  statute  also  imposes  for  debts  "afterwards  contracted."    The 
meaning  of  the  statute  is  said  to  be,  that  the  trustees  of  a  corpora- 
tion which  shall  omit  to  make  its  annual  report,  who  are  in  office 
at  the  time  of  such  omission,  shall  be  liable  for  all  debts  existing  at 
the  time,  whenever  contracted^  and  shall  be  further  liable  for  all  debts 
which  may  be  contracted  after  such  time,  during  their  continuance 
in  office,  and  until  such  report  is  filed.*    As,  by  the  terms  of  the 

1  Bqnghton  «•  Otis,  21  N.  T.  261;  ton  v.  Otis,  21  N.  T.  261 ;  Shaler  &c. 

Shaler  &c.  Co.  v.  Bliss,  27  N.  Y.  297 ;  Co.  v.  Bliss,  27  N.  Y.  297 ;  affirming 

affirming  i.  e.  12  Abb.  Pr.  (N  Y.)  470.  i.  c  34  Barb.  (N.  Y.)  S09,  and  12  Abb. 

•  Shaler  Ac.  Co.  v.  Bliss,  27  N.  Y.  Pr.  (N.  Y.)  470;  Garrison  v.  Howe, 
297.  6o  ruled  under  Rev.  Stat.  Conn.,  17  N.  Y.  458;  Miller  v.  White,  57 
♦  404,  p.  172;  Prov.  Steam-Engine  Co.  Barb.  (N.  Y.)  504;  #.€•  8  Abb.  Pr. 
V.  Hubbard,  101  U.  8.  188;  «.  c.  12  (k.  s.)  (N.  Y.)  46;  Nimmons  v.  Hen- 
Chic.  Leg.  N.  143.  nion,  2  Sweeny  (N.  Y.),  663. 

*  Vincent  v.  Sands,  11  Abb.  Pr.  *  Nimmons  «•  Hennion,  2  Sweeny 
(H.  8.)  (N.  Y.)  866,  371;  citing  Bough-  (N.  Y.),  663. 
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statute^  the  directors  guilty  of  the  default  become  liable  for  all 
debts  "  then  existing,"  if  the  default  occurs  afUr  the  ereditor^M  death, 
thej  become  personally  liable  to  his  exeetUar}  Under  a  later  and 
similar  statute  of  the  same  State/  it  is  reasoned  that  a  director,  who 
is  in  default  by  reason  of  failing  to  make  the  annual  report  required 
by  the  statute,  becomes  personally  liable  for  a  debt  of  the  corpora- 
tion the  moment  the  same  is  contracted.'  But  the  liability,  under 
another  section  of  the  same  statute/  for  signing  and  filing  a  fal$e 
report^  is  held  to  attach  only  in  respect  of  corporate  debts  contracted 
subsequently  to  the  time  of  filing  the  report  and  while  the  director 
continues  in  office/ 

§  4210.  Where  the  Statute  Prohibits  the  Oontractinir  of 
Particular  Debts. — Where  the  statute  prohibits  the  directors 
from  contracting  particular  debts,  such  as  debts  in  excess  of  a 
given  limit,  then  its  obvious  construction  would  attach  liabil- 
ity only  to  those  directors  guilty  of  the  prohibited  act.  Thus, 
where  the  statute'  prohibits  directors  from  contracting  debts 
beyond  the  amount  of  the  solvent  stock  of  the  corporation,  a 
member  of  a  former  board  is  not  liable  for  a  contract  made 
by  his  successors/  So,  in  an  action  brought  against  a  director 
under  the  California  statute/  the  plaintiff  must  prove  that  the 
debts  were  contracted  under  the  administration  of  the  defend- 
ant, and  that  he  was  **  present  when  the  same  did  happen/'* 

§  4211.  Whether  Liable  for  Debts  Contracted  before  tbe 
Doinsr  of  the  Prohibited  Act. — Of  course,  it  is  not  the  policy 
of  any  of  these  statutes  that  the  innocent  should  suffer  the 
penalty  for  the  acts  of  the  guilty;  and  so  it  has  been  held  that 
subsequent  directors  and  stockholders  of  a  bank  are  not  liable 


»  Carley  V.  Hodiges,  19 Hun  (N.  Y.),  187. 


«  N.  Y,  Lawfl,  1875,  ch.  611. 

'  Chapman  v.  Comstock,  58  Hon 
(N.  Y.),  325;  a.  c.  84  N.  Y.  State  Rep. 
617 ;  11  N.  Y.  Supp.  930. 

*  N.  Y.  Laws,  1875,  ch.  611,  §  21. 

•  Young  V.  Godwin,  19  N.  Y. 
Supp.  656;  Woods  v.  Godwin,  19 
N.  Y.  Supp.  658;  Ashley  v.  Godwin, 
19  N.  Y.  Supp.  658. 
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•  Here,  Ind.  Rey.  Stat.  1876,  p.  654. 
^  Schofield  V.  Henderson,  67  Ind. 

258.  This  obvious  principle  of  justice 
would  apply  in  any  relation:  Schley 
V.  Dixon,  24  Ga.  278 ;  i.  c.  71  Am. 
Dec.  121. 

*Cal.   Corp.    Act   of  1850,  §  H; 
Wood's  Dig.  Gal.  Stat.,  p.  116. 

•  Iryine  v.  McKeon,  23  Gal.  472. 
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for  the  fraud  of  their  predecessors,  in  issuing  bills  for  circula- 
tion before  the  amount  of  stock  required  by  the  charter  has 
been  paid  up  in  specie,  if  they  do  not  participate  in  it;  but 
otherwise,  if  they  continue  the  fraud  by  reporting  to  the  public 
authorities,  from  time  to  time,  that  the  requisite  amount  has 
been  paid.^     So,  it  has  been  held  that  one  who  purchases  stock 
in  a  banking  association  cannot  maintain  an  action  against  a 
director  of  the  association  for  violations  of  the  statute  relating 
to  moneyed  corporations  which  occurred  before  he  becanus  a 
stockholder,  although  the  value  of  the  stock  is  depreciated  by 
reason  of  such  violations  of  the  statute.'     So,  a  trustee  of  a 
moneyed  corporation   in   New  York  will  not  be  held  liable 
personally  for  a  debt  of  the  corporation,  upon  the  ground  of 
wrongful  acts  of  the  defendant  committed  before  the  corpora- 
tion incurred  any  obligation  to  the  plaintiff;  but  in  order  to 
sustain  a  recovery,  it  should  appear  that  the  plaintiff  was  a 
creditor  of  the  corporation  at  the  time  the  violation  of  the  law 
is  alleged  to  have  been  committed.'    On  the  contrary,  it  is 
held  that  a  provision  of  the  statute  of  Massachusetts,^  that 
officers  knowingly  making  a  false  certificate  of  the  condition 
of  the  corporation  shall  be  *'  liable  for  its  debts,"  cannot  be 
limited  to  debts  incurred  afterwards^    And,  as  already  seen, 
under  the  New  York   Manufacturing  Corporations  Act,  the 
directors  guilty  of  the  default  become  liable  "for  all  debts 
then  existing."  *     Of  course,  the  decision  turns  in  each  case 
upon  the  language  of  the  particular  statute.     Thus,  under  the 
statute  of  Connecticut,^  the   president   and    secretary   must 
annually  make  a  certificate  showing  the  condition  of   the 
affairs  of  the  corporation  on  the  first  day  of  January  or  July 
next  preceding,  setting  forth  the  amount  of  capital  actually 
paid  in,  the  cash  value  of  its  credits,  the  amount  of  its  debts, 
etc.;  and,  on  neglecting  to  comply,  they  are  jointly  and  sever- 

^  Schley  v.  Dixon,  24  Ga.  273 ;  a.  c.  *  Mass.  Pub.  Stat.,  ch.  106,  (  00. 

71  Am.  Dec.  121.  *  Felker  v.  Standard  Yam  Co.,  148 

*  Mabey  v.  Adama,  3  Bosw.  (N.  T.)  Mass.  226 ;  «.  c.  19  N.  E.  Bep.  220. 
346.  *  Ante,  i  4209. 

'  Ogden  V.  BoUo,  13    Abb.    Fr.         *  Oonn.  Bev.  Stat.,  p.  172,  i  404. 
(N.  Y.)  800. 
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ally  liable  to  an  action  fonnded  on  the  statate  for  all  debts  of 
cruch  corporation  contracted  during  (he  period  of  iuch  rugUct  er 
refusal.  In  an  action  by  a  creditor  o{  ench  corporation  against 
its  president,  a  ntrict  construction  of  the  statute  required  the 
court  to  hold  that  the  defendant  was  not  liable^  if  the  debt 
was  contracted  by  the  corporation  before,  although  it  might 
remain  unpaid  during  the  period  when  he  neglected  or  refiised 
to  comply  with  the  requirements  of  the  statute.^ 

S  4212.  When  the  Debt  Is  Deemed  Contracted  ''After 
Such  Violation/'  —  A  more  difficult  question  has  arisen  under 
a  statute  declaring  that ''  if  any  corporation, organized  and  es- 
tablished under  the  authority  of  this  act,  shall  violate  any  of 
its  provisions,  and  shall  thereby  become  insolvent,  the  direct- 
ors ordering  or  assenting  to  such  violation  shall  be  jointly  and 
severally  liable,  in  an  action  founded  on  this  statute,  for  all 
debts  contracted  after  euch  violation  as  aforesaid."  *  Here  it 
was  held  that  where  a  seriee  of  a>ets  or  a  continuoua  couree  of 
conduct^  on  the  part  of  the  directors,  in  violation  of  the  stat- 
ute, finally  producing  the  insolvency  of  the  corporation,  is 
begun  before  the  debt  of  a  creditor  is  contracted,  the  debt  is 
not  contracted  *^  after  such  violation,"  although  the  series 
of  acts  or  course  of  conduct  is  not  completed,  or  the  ins(d- 
vency  of  the  corporation  consummated,  until  afterwards.* 

§  4213.  Conclnsiveiiess  of  Action  of  Creditor  in  Fixinir 
Date  of  Debt. -^  Where  the  creditor  has  charged  against  a 
corporation,  in  his  books  of  account,  the  price  of  articles  pro- 
cured for  them,  but  never  delivered  and  accepted,  as  due  at 
the  time  when  they  were  ready  for  delivery  and  acceptance^ 
and  has  recovered  a  judgment  against  the  corporation, upon 
his  account  made  up  as  due  at  that  time,  with  interest  there- 
after, he  cannot  afterwards,  in  an  action  brought  for  the  pur- 
pose of    holding    the  officers  of  the    company  personally 

*  Bteam  Engine  Co.  r.  Hubbard,  *  Pattenon  «u  Stewart,  41  Ifinn. 

101  U.  8.  188.  84;  a.  e.  16  Am.  St.  Bep.  671;  42 

>  Minn.  Laws,  187S,  ch.  II,  «  23;  K.  W.  Bap.  806. 
Minn.  Qen.  SUts.,  ch.  84,  i  42. 
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responsible  therefor,  aver  that  the  debt  was  not  due  until  a 
later  date.^ 


Akticlx  IV*    Liability  for   Debts   Contracted   Before 

Organization* 


SMonov 

4216.  The  mischief  which  these  stat- 

utes were  designed  to  rem- 
edy. 

4217.  laable  for  making  sham  pay- 

ments of  stock  subscriptions. 


Sbction 

4218.  Liable  for  contracting  debts  be- 
fore legal  organization. 

4219«  Not  liable  on  contracts  made 
before  being  empowered  by 
the  by-laws. 


§  4216.  The  Mischief  Which  These  Statutes  i^ero  De-> 
aigrned  to  Kemedy. — In  the  preceding  title  we  have  consid- 
ered this  subject  with  reference  to  the  liability  of  shareholders.' 
We  have  noted  in  a  former  chapter  a  view  that  the  promoters  * 
of  corporations  are  not,  as  matter  of  law,  liable  as  partners, 
although  facts  may  exist  making  them  so  liable;  for  the  rea- 
son that  an  agreement  to  enter  into  a  partnership  in  future 
does  not  create  a  partnership  in  prssseiiti}  It  lias  also  been 
decided  that  the  members  of  a  company  not  fully  organized 
as  a  corporation,  are  not  liable  as  partners  for  debts  contracted 
by  the  directors,*  To  obviate  the  injury  which  might  accrue 
to  the  public  from  such  rules  as  this,  statutes  exist  in  many 
of  the  States,making  the  directors  and  shareholders  of  incho- 
ate corporations  jointly  and  severally  liable  as  partners,  for 
the  debts  contracted  for  the  company  prior  to  the  time  when 
the  organization  of  the  corporation  is  completed  in  the  man- 
ner pointed  out  by  the  statute.'    The   object  sought  to  be 


^  Bond  V.  Clark,  6  Allen  (Mass.), 

asi. 

•  AnU,  4  2968,  9t  9eq. 

*  Ante,  «  421. 

'  It  is  held  in  MassachosettB  that 
members  of  a  corporation,  to  whom  a 
certificate  of  oi^anization  as  a  corpo- 
vatioa  has  been  issued  by  the  sec- 
retary of  the  Commonwealth,  in 
aooordanoe  with  the  statute  of  1870, 
ch.  224,  are  not  liable  as  partners 
before  the  whole  of  the  capital  has 


been  paid  in,  in  violation  of  section  32 
of  that  statute.  First  National  Bank 
of  Salem  v.  Almy,  117  Mass.  476. 
Compare  Fay  v.  Noble,  7  Cush. 
(Mass.)  188;  Trowbridge  v.  Scudder, 
11  Cush.  (Mass.)  83 ;  Pierce  v.  Bryant, 
6  Allen  (Mass.),  91;  Lancaster  v. 
Choate,  6  Allen  (Mass.),  530;  Hag- 
gerty  v.  Foster,  103  Mass.  17. 

*  The  following  is  given  as  an  ex- 
ample of  such  a  statute :  "  The  direct- 
ors, trustees,  and  corporators,  and 

3093 


3  Thomp.  Corp.  §  4218.]    directors. 

attained  by  these  statutes  is  this:  that  the  society  shall  be 
treated  as  a  partnership,  and  that  there  shall  be  an  unlimited 
individual  liability,  not  only  on  the  part  of  its  managers,  but 
also  on  the  part  of  its  members,  till  a  joint  fund  has  beeii  cre- 
ated, of  a  certain  prescribed  amount,  which  will  be  answerable 
to  creditors.  Accordingly,  some  of  the  statutes  provide  that 
the  creditors  and  members  shall  be  jointly  and  severally  lia- 
ble for  the  company's  debts  till  the  amount  of  capital  stock, 
fixed  and  limited  by  the  charter,  or  by  the  articles  of  associa- 
tion, under  the  governing  statute,  has  been  actually  paid  in.' 
As  these  statutes  involve  in  liability  the  members,  as  well  as 
the  directors,  the  subject  more  properly  concerns  the  liability 
of  stockholders;  and  the  author  has  treated  it  in  a  former 
chapter  on  that  subject.' 

§  4217.  Liable  for  Makingr  Sham  Payments  of  Stock  Sub- 
scriptions.— For  the  directors  to  deposit  their  notes  iu  the 
place  of  specie,  in  payment  of  the  stock  for  which  they  had 
subscribed,  was  not  a  compliance  with  such  a  statute,  but  was 
a  fraud  upon  the  public,  of  the  most  reprehensible  character, 
which  made  them  liable  for  the  corporate  debts  under  the 
terms  of  the  statute.* 

§  4218.  Uable  for  Contracting  Debts  before  I/egral  Or- 
ganization.—  Referring  to  a  subject  already  considered,*  it 
may  be  stated  generally  that  while  it  is  true  that  mere  irregu- 
larities iu  the  organization  of  a  corporation  will  not  deprive 


those  empowered  to  participate  in  the 
profits  of  any  corporation  organized 
under  the  provisions  of  this  chapter, 
shall  be  jointly  and  severally  liable 
for  all  debts  and  responsibilities  of 
such  corporation,  until  the  whole 
amount  of  the  capital  shall  have  been 
paid  in,  and  a  certificate  thereof  filed, 
as  hereinbefore  provided."  Eev. 
Btats.  Wis.  1878,  §  1901. 

*  ATUe,  §  2983. 

'  Under  a  statute  of  tliis  kind  in 
Oalifornia  providing  that  the  '*  direct- 
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ors  and  stockholders  in  corporationf 
shall  be  jointly  and  severaUy  liable 
for  aU  debts  contracted  prior  to  the 
final  organization  of  the  company,"  * 
recovery  was  denied  in  one  case,  be- 
cause Uie  petition  was  not  framed 
with  a  view  to  its  provisions.  Blan- 
chard  v*  Eaull,  44  Oal.  440. 

*  Schley  v.  Dixon,  24  6a.  27S,  278; 
«.  c.  71  Am.  I>ec  121. 

«  AnU,    ^^    226,   227,    228,   2976, 
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Hs  officers  and  stockholders  of  the  protection  of  its  charter, 
and  of  the  immunities  which  attach  to  corporators  from  per- 
sonal liability,  yet  this  does  not  hold  where  the  organization 
is  not  in  substantial  conformity  with  the  charter.     On  this 
principle,  persons  acting  as  directors  of  a  corporation  when 
less  than  the  necessary  amount  of  stock  has  been  subscribed, 
and  before  they  have  acquired  legal  authority  to  create  any 
corporate  obligation,  become  liable  for  debts  contracted  in 
their  pretended  corporate  character,  although  acting  in  good 
faith.*    And  generally,  promoters,  or  others  who  make  con- 
tracts for  the  delivery  of  goods  or  the  performance  of  work 
and  labor  for  the  benefit  of  a  corporation  before  its  organiza- 
tion, make  themselves   personally  liable   in   case   it  is  not 
organized.'     So,  where   certain  members    of    an    insolvent 
banking  corporation,  which  had  been  in  a  state  of  suspen- 
sion for  sixteen  years,  attempted  by  irregular  and  culpable 
methods  to  galvanize  it    into  life,   and    did  reorganize  it 
ostensibly,  and  made  it  the  means  of  perpetrating  a  great 
swindle  upon  the  public,  it  was  held  that  they  could  not 
claim  the  immunities  of  its  charter  to  shield  them  from  per- 
sonal liability.*    But  this  decision  may  be  supported  upon  a 
still  broader  ground,  namely,  that  conspirators  cannot  claim 
the  immunity  of  corporators.     "  If  any  number  of  persons 
combine,  with  intent  to  injure  and  defraud  another,  they 
cannot  defend  themselves  against  an  action,  by  showing  that 
they  did  the  act  in  the  character  of  corporators,  under  any 
charter  whatever."  *      "A  valid  act  of  incorporation,  or  an 
invalid  and  pretended  right  to  exercise  corporate  franchises, 
is  alike  powerless  to  secure  the  guilty  from  the  consequences 
of  their  fraudulent  conduct,  where  it  has  been  knowingly 
resorted  to  as  the  mere  means  of  chicane  and  imposition, 
and  used   to  facilitate  the  work  of   deception   and  injury. 

*  Farmers'  Oo-op.  Ac.  Oo.  v,  Floyd,      Rep.  641 ;  18  N.  Y.  Supp.  666;  anie, 
47  Ohio  St.  625;  i.  c.  21  Am.  St.  Rep.      4  416. 

S26;  12  L.  R.  A.  346;  26  N.  E.  Rep.  '  Bartholomew  v.  Bentley,  1  Ohio 

110;  33  Am.  &  Eng.  CJorp.  Cas.  218.  St.  37. 

•  Hub  Pub.  Oo.  V.  Richardson,  59  *  Vose  v.  Grant,  16  Mass.  605,  616, 
Hun  (N.  Y.),  626;  i,  c.  37  N.  Y.  St.  per  Jackson,  J. 
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Were  it  otherwise,  it  would  be  a  reproach  to  the  law."  ^  Aa 
already  eeen,  where  certain  persons  enter  into  a  coiitraeti 
claiming  to  be  directors  of  a  corporation,  if  no  each  cor- 
poration really  existSi  such  persons  are  individually  liable  on 
the  contract,  on  the  theory  of  breach  of  warranty  of  agency.' 
But  all  this  is  compatible  with  the  conclusion  that  a  person 
who  knows  that  he  is  dealing  with  a  corporation  before  it  has 
made  publication  of  its  articles  of  incorporation,  stating  the 
amount  of  indebtedness  which  it  can  contract,  as  required 
by  law,  cannot  object  that  the  publication  was  not  completed, 
although  begun  within  the  time  specified.* 

§  4210,  Not  liable  on  Contracts  Made  before  beinir 
EUnpowered  by  the  By-laws.  —  A  statute  of  California,  relating  to 
turnpike  corporations,  provided  as  follows:  '*The  board  of  directors 
shall  exercise  the  corporate  powers  of  the  company,  with  such 
limitations  and  restrictions,  and  to  the  extent  only  that  may  be 
prescribed  in  the  by-laws  of  the  company.  It  is  expressly  under- 
stood that  the  directors  and  officers  have  no  powers  except  such  as 
are  given  by  the  stockholders  in  their  resolutions  and  by-laws.  The 
secretary  shall  file  a  copy  of  the  by-laws  and  all  amendments 
thereto  with  the  county  recorder  of  each  county  traversed  by  the 
road,  for  public  inspection,  from  which  filing  all  contracts  made  by 
directors,  or  any  officers  or  agents  of  the  company,  must  be  entered 
into,  under  the  powers  and  by  the  authority  conferred  by  such  by- 
laws; otherwise  all  such  contracts  shall  be  null  and  void  as  against 
the  company,  but  valid  and  binding  as  against  each  and  all  the 
directors,  officers,  or  agents,  who  made  such  contract,  or  did  not 
dissent  therefrom."^  Under  this  statute  it  has  been  held  that  the 
failure  to  file  by-laws^  as  required,  did  not  make  the  directors  per- 
sonally liable  on  any  contracts  which  they  had  made  for  the  com- 
pany, if  no  by-laws  had  been,  in  fact,  made.     Since  the  directors 


*  Bartholomew  v.Bentley,  15  Ohio, 
659,  666;  a.  c.  45  Am.  Dec.  596; 
Bartholomev  «.  Bentlej  (in  a  case 
between  the  same  parties),  1  Ohio  6t. 
87,44. 

*  Herod  v.  Rodman,  16  Ind.  241. 

'  Thornton  «.  Balcom,  85  Iowa, 
198;  a.  c.  52  N.  W.  Rep.  190.    That 
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the  authority  conferred  by  Rev.  Stat. 
Tex.,  art.  685,  to  dispose  of  onsub- 
scribed  stock  does  not  authorise  the 
directors  to  commence  to  do  businea 
before  the  stock  is  ail  Babseribed* 
see  Orynski  v.  Loastaunan  (Tex.),  15 
S.  W.  Rep.  674. 

«  Gal.  8tat.  1853,  p.  173,  §  It. 
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coold  only  be  clothed  with  poifer  to  ftct  bf  by-lawa,  and  till  the 
making  of  by-laws,  their  powera  were  dormant,  they  could  make  no 
contract  as  directors,  and  could  not  become  liable  under  a  statute 
for  making  a  contract  in  excess  of  their  powers/ 


Abtiglb  v.    Statutost  Liability  fob  Faiung  to  Filb 

Gbbtain  Bkpobts. 


Sbction 

4221.  Introdnctory. 

4222.  Time   at    which   the   debt   is 

deemed  to  accrae. 

4223.  The  same,  where  the  contract  is 

to  deliyer  or  receive  goods. 

4224.  In  the  county  or  counties  where 

the  corporation  may  conduct 
its  business. 

4225.  Meaning   of   "within    twenty 

days  from  the  first  day  of 
January." 

4226.  Liability  contingent  upon  cor- 

porate indebtedness  actually 
due. 

4227.  Effect  of  giring  time  to  the  cor- 

pwation* 


Section 

4228.  What  will  excuse  the  filing  of 

such  a  report. 

4229.  Need  not  state  how  much  capi- 

tal paid  in  cash  and  how  much 
in  property. 

4230.  What  is  a  signing  by  a  majority 

of  the  trustees. 

4231.  Verification. 
4282.  Signing. 

4233.  Further  of  the  construction  of  the 

New  York  Manufacturing  Act. 

4234.  Construction  of  other  statutes. 
^35.  Filing  a  false  report  not  equiva- 
lent to  filing  no  report. 

4236.  Publication  of  articles  of  incor^ 
poration  under  Iowa  statute. 


S  4221.  Introductoiy. — In  many  of  the  States  there  exist 
statutes,  and  even  constitutional  ordinances,  requiring  the 
directors  or  trustees  of  corporations  to  make  and  file,  in  some 
designated  public  office,  or  publish  in  some  designated  man- 
ner, at  stated  periods,  reports  of  the  condition  of  the  company. 
If  the  directors  fail  to  perform  this  duty,  they  are  made  liable 
to  pay  any  debts  of  the  company  contracted  during  the  period 
when  they  are  thus  in  default.  These  statutes,  which  made 
an  agent  liable  to  pay  the  debts  of  his  principal  in  conse- 


>  HaU  «.  Orandall,  29  Oal.  667; 
«•  c.  89  Am.  Dec.  64.  This  case,  the 
writer  submits,  is  incapable  of  vindi- 
cation. The  court  had  previously 
held  (Hall  «.  Auburn  Turnpike  Co., 
27  Gal.  255;  I.  c.  87  Am.  Pec.  75) 
that  the  company  was  not  liable  on 
the  note  sued  on ;  and  now  they  hold 
that  the  directors  were  not  respon- 


sible ;  and  thus  the  directors  got  the 
plaintiff's  money,  either  for  them- 
selves or  somebody  else,  and  no  one 
was  responsible  for  it.  The  decision 
is  so  plainly  opposed  to  sound  prin- 
ciples and  to  the  express  langoage  of 
the  statute  that  it  can  scarcely  be 
Hoarded  as  one  entitled  to  respect. 
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quenco  of  a  mere  non-feasance,  fall  within  the  class  which 
are  deemed  penal  and  to  be  atricily  construed}  Most  of  the 
questions  which   have  arisen  under  them  are  of  a  general 


1  AnU,  i  4164.  These  ttatates  and 
constitational  proyisions  were  set  out 
at  length  in  the  author's  former  work 
on  Liability  of  Officers  and  Agents  of 
Corporations.  A  mere  reference  to 
some  of  them  will  here  be  made: 
Const,  of  Ark.,  art.  XVn.,4  18;  Ark. 
Dig.  Stats.  1874,  4  8344;  Ibid.,  4  8853; 
Oai.  Act  Apr.  1,  1876,  4  2;  Col.  Gen. 
Laws  1877,  §  206;  Conn.  Gen.  SUts. 
1875,  p.  280,  4  18;  Fla.  Laws  1879,  ch. 
8165,  4  11 ;  Ind.  SUts.  1876,  p.  166, 
4  17;  Rev.  Stats.  Ohio  1880,  4  8615 
(insurance  companies);  Comp.  Laws 
Mich.  1871,  4  2925,  subsec.  7;  Ibid., 
44  2988,  2t>89  (insurance  companies) ; 
Rev.  Stoto.  N.  Y.  (Banks  <Sc  Bros.,  6th 
cd.,  1876),  vol.  IL,  p.  644,48  (insurance 
companies) ;  1  Bright.  Purd.  Dig.  Pa. 
1873,  p.  797,  4  31  (insurance  compa- 
nies); Code  of  Va.  1873,  p.  817,  4  99; 
p.  371,  4  39  (insurance  companies). 
Liability  of  treasuren  of  steam  navi- 
gation companies  in  Maine  for  failing 
to  publish  an  annual  financial  report : 
Rev.  Stats.  Maine  1871,  p.  466,  4  4. 
Reports  to  State  auditor:  Const.  Neb. 
1875,  art.  XI.,4  1;  Cod.  Stats.  Mont. 
1871-72,  p.  409,  4  27 ;  to  railroad  com- 
missioner: Rev.  Stats.  Ohio  1880, 
4  253.  Reports  of  banking  companie$ 
to  State  treasurer:  Rev.  Stats.  Wis. 
1878,  4  2023.  Officers  of  gravel-road 
companies,  etc.,  to  publish  annual 
financial  statement :  Ind.  Stats.  1876, 
p.  678,  4  2.  President  and  directors 
of  railroad  companies  liable  for  failing 
to  file  certificate  as  to  road  and  rolling 
stock:  Rev.  Stats.  Me.  1871,  p.  463, 
4  73.  Duty  of  railroad  companies  in 
Missouri  to  make  annual  report  to 
tlie  State  auditor :  Const,  of  Mo.  1875, 
art.  XII.,  4  15.  Duty  of  corporations 
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generally  to  make  and  publish  finan- 
cial reporU:  Cod.  Stats.  Mont.  1871- 
72,  p.  409,  4  15.    Duty  of  directors  to 
file  certificate  that  capital  has  been 
paid  in :  Gen.  Stats.  N.  H.,  p.  283, 
4  20;  to  record  certificate  of  increased 
capital:   Rev.  Stats.  N.  J.  1877,  p. 
182,   44  31,  82.    Manufacturing  and 
mechanical    corporations, — duty   to 
record  certificate  of  paid-up  capital 
with  derk   of   county:    Rev.  State. 
N.  J.  1877,  p.  182,  4  30.    Liability  of 
bank  directors  for  failing  to  make 
semi-annual   financuU   reporU:   Col. 
Gren.  Laws  1877,  4  244.    Manufactur- 
ing corporations  in  Rhode  /aland,  cer- 
tificate of  payment  of  capital  stock,  how 
made  and  recorded — penalty  for  fail- 
ure: Gen.  Stats.  R.  L  1872,  p.  304, 
44  2,  8.    Penalty  for  failure  ol  direct- 
ors to  submit  annual  financial  state- 
ment  to  stockholders :  Rev.  Stats.  S.  G. 
1873,  p.  340,  4  12.    Certificate  of  reduc- 
tion of  capital  stock:  Rev.  Stats.  8.  C. 
1873,  p.  359,  4  17;  of  increase  of  cap- 
ital stock:  Ibid.,  p.  360,  44  24,  25.   A 
statute  of  Massachusetts  makes  it  the 
duty  of  cfishiers  of  banks,  under  a  pen- 
alty, to  transmit  to  town  clerks  lista 
of  shareholders:   Gen.  Stats.  N.  H. 
1867,  p.  182,  44  1,  11;  Ibid.,  p.  283, 
44  16,  18.    For  other  statutes  of  the 
general  class  under  consideration,  see 
Gen.  Stats.  N.  H.  1867,  p.  282,  4  1^; 
2  Bright.  Puid.  Dig.  Pa.  1873,  p.  280, 
4  8;  Rev.  Stots.  S.  C.  1873,  p.  381, 
4  28 :  Ibid.,  p.  859,  4  16;  Ibid.,  p.  860, 
4  23;  Tenn.  Acts  1875,  p.  249;  Gen. 
Stats.  Vt.  1862  (appendix  1870),  p. 
552,  44  56,  57,  58,  62, 63;  Minn.  Stats. 
at  Large,  p.  446,  4  117;  Ibid.,  p.  447, 
4  124;  Cal.  Act  Apr.  1,  1876,  4  1;  1 
Hittell's  Codes  &  SUts.  1876,  p.  617. 


THEIR  STATUTORY  LIABILITY.     [3  Tbomp.  Corp.  §  4222. 

cliaracter,  and  are  considered  in  the  preceding  subdivisions 
of  this  chapter. 

fi  4222.  Time  at  Which  the  Debt  is  Deemed  to  Accrae.  — 

The  principal  question  which  relates  distinctively  to  these 
statutory  provisions,  and  which  is  not  common  to  all  statuties 
imposing  a  personal  liability  upon  directors  for  official  defaults, 
has  reference  to  the  time  when  the  debt  for  which  the  direct- 
ors may  be  charged  is  deemed  to  accrue.^    If  there  has  been 
a  default  in  making  the  reports  required  by  such  a  statute, 
during  a  particular  year,  and  during  that  year  a  debt  is  con- 
tracted, and   during  a  subsequent  year,  within   which   the 
directors  are  not  in  default  in  the  making  of  their  reports,  a 
promissory  note  is  given  for  the  debt,  it  would  seem  that,  for 
the  purposes  of  the  relief  afforded  the  creditor  by  the  statute, 
the  debt  ought  to  be  deemed  to  have  accrued  from  its  orig- 
inal inceptiont  A^^d  not  from  the  making  of  the  note.     And 
this  is  obviously  the  correct  view.     The  reason  of  the  statute 
is,  to  require  corporations  to  make  such  a  public  showing  of 
their  affairs  as  will  enable  those  dealing  with  them  to  deter- 
mine  whether   they  can   safely  give    them  credit;   and  the 
mischief  at  which  it  is  aimed  is  not  done  unless  the  credit 
was  actually  given  during  the  period  of  default.     Moreover, 
this  view  conforms  to  the  general  doctrine  of  the  courts  that 
a  promissory  note  given  for  an  antecedent  debt  is  not  a  pay- 
ment of  the  debt,  but  merely  an  evidence  of  it  —  an  addi- 
tional security.'    But,  on  the  ground  that  such  statutes  are 
highly   penal,*  it  has  been  held  that  the   directors  will  not 
be  charged  if  they  were  not  in  default  at  the  time  the  note 
was  given,  although  they  were  in  default  at  the  time  the  debt 
was  first  contracted.^    Subsequent  cases,  however,  hold  that 
if  the  directors  are  in  default  at  the  time  the  debt  was  first 
contracted,  their  liability  is  fixed,  and  is  not  discharged  by 


^  AnU,  i  4206,  et  uq.  *  AnJU,  $  4164. 

*  Freeland  v.  McOallongh,  1  Benio         *  Qarrison  v.  Howe,  17  K.  Y.  468, 

(N.  T.)»  414,  426;  «.  c.  43  Am.  Bee  462. 
086. 
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the  taking  of  a  note  by  the  creditor  from  the  corporation.^ 
Neither  is  such  liability  affected  by  a  renewing  of  the  note/ 
nor  by  the  recovery  of  a  judgment  against  the  corporation.* 

S  4223*  The  Same,  where  the  Contract  is  to  Delirer  or 
Beceiye  Goods.  —  Under  a  contract  to  furnish  to  a  corpora- 
tion materials  to  be  delivered  at  stated  times,  to  be  paid  for 
in  the  company's  notes  at  ninety  days,  it  seems  that  the  debt 
would  be  deemed  to  arise  from  the  time  when  the  materials 
were  delivered,  and  not  from  the  time  when  the  contract  was 
made.*  And  where  the  contract  was  to  deliver  a  certain  num- 
ber of  articles,  and  its  terms  were  such  that  the  vendor  could 
not  demand  payment  until  all  were  deliveredi  the  fact  that 
some  of  them  may  have  been  delivered  during  a  period  of 
default  would  not  be  sufficient  to  charge  the  trustees  for  the 
debt,  if  a  report  was  made  and  filed  in  conformity  with  the 
statute  before  the  delivery  was  complete.  The  court  pro- 
ceeded upon  the  ground  that,  the  statute  being  highly  penal, 
the  directors  ought  not  to  be  charged  under  it  with  liability 
for  an  uncertain  and  contingent  debt.* 


^  Deming  «.  Puleston,  3  Jones  A 
Sp.  (N.  Y.)  809;  «.  e.  affirmed,  55 
X.  Y.  655 ;  Jones  v.  Barlow,  6  Jones 
&  Bp.  (N.  Y.)  142. 

*  Breitimg  v.  Lindanery  37  Mich. 
217. 

'  Vincent  v.  Sands,  1  Jones  A  8p. 
(N.  Y.)  511 ;  «.  c.  11  Abb.  Pr.  (k.  «.) 
(N.  Y.)  366;  McHaig  v.  Eastman,  7 
Eobt.  (N.  Y.)  137. 

*  Garrison  «•  Howe,  17  N,  Y. 
458. 

*  Whitney  Arms  Co.  «.  Barlow,  68 
N.  Y,  34;  «.  c.  63  N.  Y.  62;  «.  c.  20 
Am.  Rep.  504.  In  a  case  arising 
under  such  a  statute,  the  suit  was 
brought  against  directors  upon  a  con- 
tiact  under  which  plaintiff  sold  to  the 
corporation  certain  standing  timber, 
the  title  to  which  was  to  vest  in  the 
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corporation  as  fast  as  cut,  the  corpo- 
ration binding  itself  to  remove  a  cer- 
tain quantity  each  year,  and  all  within 
fiveyeank  The  cori>oratioi&  iailedto 
fulfill  its  contract*  and  the  directon 
were  made  defendants  because  of 
their  fiiilure  to  comply  with  the  stat- 
ute requiring  the  publication  oj  the 
artideM  of  association.  It  was  held 
that  they  were  liable  only  for  breaeha 
wiihin  the  time  covered  by  their  negUd 
to  comply  with  the  statute,  and  not  for 
damages  occasioned  by  the  nonfulfill- 
ment of  the  contract  by  the  oorpor*- 
tion ;  and  that  a  record  of  a  judg^nt 
obtained  in  another  State  against  the 
corporation  for  the  same  cause  of 
action  was  admissible  in  evidence 
Oady  V.  Sanford,  53  Yt.  6S2. 


THEIR   STATUTORY   XJABIUTT.      [3  Thomp.  Coip.  §  422ft. 

§  4224.  In  tbe  County  or  OoimtieB  where  the  GorporeAion 
iBLAy  Conduct  Its  Bnalness. — Tbe  provisions  of  the  statutes  of 
Michigan/  requiring  certain  reports  to  be  filed  in  the  county 
or  counties  where  the  corporation  may  conduct  its  business, 
is^  when  taken  in  connection  with  the  rest  of  the  statute,  con- 
strued to  mean  that  the  reports  must  be  filed  in  each  county 
in  which  the  material  business  of  the  corporation  is  done.' 

§  4225^  Meaningr  of  ''Within  Twenty  Days  from  the 
First  I>ay  of  January."  —  Suppose  the  statute  provides^as  the 
New  York  Manufacturing  Act  did  before  it  was  amended, 
that  the  company  shall  ''annually^'  make  and  publish  a 
certain  report  "within  twenty  days  from  the  first  day  oi 
January/'  does  this  require  the  company  to  make  such  repoi-t 
in  the  January  sixceeding  the  day  of  its  organization,  although 
a  year  has  not  elapsed  ?  Or  is  it  entitled  to  wait  till  the  first 
January  which  shall  succeed  after  it  has  been  in  existence  for 
a  year?  It  has  been  held  that  it  must  publish  the  required 
report  in  the  January  succeeding  its  organization,  although  a 
year  has  not  since  elapsed;  and  further,  that  a  legislative  act 
construing  the  statiUe '  to  mean  otherwise,  is  of  no  validity^ 
because  it  is  an  invasion  of  the  power  of  the  judicial  branch 
of  the  government  for  the  Legislature  to  pass  a  declaratory 
statute/  The  Court  of  Appeals  of  New  York  did  not^  however, 
seem  to  have  taken  the  same  view  of  this  declaratory  statute.* 
The  filing  of  a  report  in  December  and  its  remaining  on  file 


^  Ck)mp.  Laws  Ifich.,  ch.  63,  §4  6, 
18, 19. 

'  Van  Etten  v.  Eaton,  19  Mich.  187. 

»  N.  Y,  Laws  1875,  ch.  510?  Beir. 
Stats.  N.  Y.  (Banks  A  Bros.  6th  ed.>, 
▼ol.  II.,  p.  606,  ^  47.  This  statnte 
amends  and  repeaU  by  substitution 
the  corresponding  pfrovision  in  the 
Act  of  1848  (N.  Y.  Laws  1848,  eh.  40, 
4  12), — the  difierence  being  that  the 
corporation  is  reliered  from  filing 
until  the  lapse  of  a  year  after  the  filing 
ol  the  certificate  ol  incorporation: 


Victory  Web  Printing  Ac.  Cow  ». 
Beecher,  26  Hun  (N.  Y.),  48.  Effect 
of  the  saving  clause  in  the  pr<nn9o: 
Knox  r.  Baldwin,  80  N.Y.  610.  There 
is  a  similar  statute  in  that  State  relat- 
ing to  "  business  corporations'* :  Ibid^y 
yol.  II,  p.  798,  4  18. 

*  Union  Iron  Oo.  v.  Pierce,  4  Biss. 
(U.  S.)  827,  able  opinion  by  Mc- 
Donald, J.  Contra,  Cameron  v.  Sea- 
man, 69  N.  Y.  S96;  i.  e.  25  Am.  Bep. 
212. 

»  See  Knox  v.  Baldwin,  SQN.  Y.  610. 
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in  January  is  not  a  compliance  with  such  a  statute,^  althoagh 
the  report,  as  filed,  shows  the  true  condition  of  the  corpora- 
tion in  the  month  of  January.' 

S  4226.  liability  Oontinsrent  upon  Corporate  Indebted- 
ness Actually  Due.  —  The  liability  imposed  by  the  New  York 
Manufacturing  Act  above  referred  to,*  upon  trustees  of  manu- 
facturing corporations  organized  thereunder,  to  pay  the  debts 
of  a  corporation  in  case  of  failure  to  file  annual  reports 
thereby  required,  was  held  subject  to  the  same  conditions 
and  qualifications  which  attached  to  the  original  indebted- 
ness; so  that  whatever  would  defeat  or  abate  an  action 
against  the  corporation  might  be  set  up  as  a  defense  by  the 
trustees.  They  were  only  liable  to  an  action  where  there 
were  debts  of  the  corporation  actually  due,  and  for  which  a 
present  right  of  action  existed  against  the  corporation.^  Ac- 
cordingly, it  is  held  that  where  an  indebtedness  of  a  corpora- 
tion fulls  due  during  the  time  the  trustees  are  in  default  for 
not  making  such  report,  for  which  notes  are  given  which  are 
renewedf  and  an  action  is  commenced  against  the  trustees  to 
enforce  this  statutory  liability  prior  to  the  maturity  of  a  por- 
tion of  the  unrenewed  notes,  the  plaintiff  can  only  recover  from 
the  trustees  the  sum  actually  due  from  the  corporation  at  the 
time  of  the  commencement  of  the  action.*  So,  where  a  con- 
tract has  been  made  to  erect  buildings  for  the  corporation, 
and  the  work  is  not  completed,  and  payment  therefor  is  not 
made  until  after  a  dissolution  of  the  corporation,  the  debt  is 
not  within  the  statute.* 


1  Here  N.  Y.  Laws  1S4S,  ch.  40, 

♦  12. 

'  Cincinnati  Cooperage  Co.  v, 
O'Keeffe,  120  N.  Y.  603 ;  a.  c.  81  N.  Y. 
St.  Bep.  912;  24  N.  £.  Bep.  093. 

»  N.  Y.  Laws  1S48,  ch.  40,  §  12. 

«  Jonea  v.  Barlow,  62  N.  Y.  202 ; 
Gold  V.  Clyne,  184  N.  Y.  262;  i.  c. 
47  N.  Y.  St.  Bep.  770;  31  N.  E.  Bep. 
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9S0;  17  L.  B.  A.  767;  affirming  i.  c 
68  Hun  (N.Y.),  419;  36  N.  Y.  Bt 
Bep.  582 ;  12  N.  Y.  Snpp.  631. 

'  Jones  V*  Barlow,  nipra. 

•  Gold  V.  Olyne,  134  N.  Y.  262; 
I.  e.  47  N.  Y.  St.  Bep.  770;  31  N.  E. 
Bep.  980;  17  L.  B.  A.  767;  affirming 
a.  c.  68  Hun  (N.  Y.),  419;  85  N.  Y. 
St.  Bep.  682;  12  N.  Y.  8upp.  631. 


THEIR   STATUTOBT   LIABILITY.      [3  Thomp.  Corp.  §  4228. 

§  4227.  Effect    of   Giringr    Time    to    the    Corporation. — 
Tlie  trustees  are   not  entitled   to   be   discharged  from  the 
obligation  imposed  by  the  New  York  Manufacturing  Act,  to 
pay  the  debts  of  the  corporation  existing  at  the  time  of  a 
failure  of  the  corporation  to  file  the  annual  report  thereby 
required,  by  the  mere  fact  of  the  creditor  extending  further 
time  to  the  corporation  in  which  to  pay  the  debt.     The  rea- 
son is,  that  such  an  extension  of  time  is  necessarily  made 
w^ith  the   assent  of  the  trustees   themselves,   who  in   such 
matters  represent  the  corporation,  and  consequently,  assum- 
ing that  they  are  in  the  position  of  sureties,  they  are  not 
entitled  to  be  discharged  by  reason  of  such  extension;'  for 
the  extending  to  the  principal  debtor  additional  time  does  not 
discharge  his  sureties  where  they  assent  thereto.' 

§  4228.  What  will  Sxcuse  the  Filing  of  Such  a  Report.  — 

The  text  of  the  New  York  Manufacturing  Act  requires  that  the 
report  shall  not  only  be  made  and  published,  but  that  it  shall 
be  filed  in  the  office  of  the  clerk  of  the  county  where  the  busi- 
ness of  the  company  shall  be  carried  on.  The  construction  of 
the  statute  is  that  the  making  and  publishing  of  the  report  does 
not  comply  with  the  statute,  but  that  it  must  also  be  filed 
as  therein  provided;  that  the  trustees  must  make  and  verify 
the  report  within  the  time  prescribed  by  the  statute, — twenty 
days  after  the  close  of  the  year, —  and  that,  having  done  this, 
they  may  file  and  publish  it  as  soon  thereafter  as  may  be  con- 
sistent with  reasonable  diligence  and  good  /a^^A, without  incur- 
ring the  penalty  of  the  statute.'  The  fact  that  a  company  is 
closing  up  its  affairs,  and  has  ceased  to  do  business,  does  not 
exonerate  the  trustees  from  liability  for  failing  to  file  such  a 
report,*  but  a  total  abandonment  of  the  enterprise,  either  before* 
or  after'  the  corporate  organization  was  effected,  may  be  shown 

>  Jones  V.  Barlow,  62  N.  T.  202,  Cameron  v.  Seaman,  09  N.  Y.  396; 

207.    But  that  the  renewal  of  notes  a.  c.  26  Am.  Rep.  212. 
will  have  a  different  effect,  see  ante,  *  Sanborn  v.  Lefferta,  68  N.  Y.  179; 

M  2018,  8117,  4196.  «.  c.  16  Abb.  Pr.  (n.  b.)  (N.  Y.)  42. 

•  Wright  V.  Storrs,  82  N.  Y.  691.  •  De  Witt  v.  Hastings,  69  N.  Y.  618. 

'  Whitney  v.  Oammann,  187  N.  Y.  *  Losee  v.  Ballard,  79  N.  Y.  404. 


842;  BuUer  v.  BmaUey,  101  N.  Y.  71 ; 
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in  defense.  The  filing  of  such  a  report  is  excused  where, 
before  the  time  for  filing  it  arrives,  the  objeH  faiU  for  which 
the  corporation  was  organized,  and  there  is  no  intention  to 
prosecute  its  business;^  as  where  it  is  adjudged  a  bankrupt  and 
its  entire  property  has  passed  into  the  hands  of  an  assignee 
in  bankruptcy;*  or  where,  prior  to  the  date  at  which  the  report 
should  be  filed,  an  application  for  a  receiver  has  been  made, 
followed  by  the  appointment  of  a  receiver  subsequently  to 
such  date;'  or  where  the  trustees  pass  a  resolution  that  the 
corporation  shall  eeaie  to  transact  business,  and  thereupon  resign 
their  offices  to  take  effect  at  the  end  of  their  term,  and  do  not 
act  afterward.*  But  in  the  view  of  another  court,  it  is  not 
excused,  although  the  corporation  has  become  insolvent  and 
has  entirely  abandoned  its  business,  and  all  its  property  has 
been  turned  over  to  one  of  its  trustees  in  satisfaction  of  an 
indebtedness,  and  none  of  its  oflBcers  or  trustees  have  exer- 
cised any  corporate  act  or  function  for  the  period  of  two 
months,  and  there  is  no  intention  to  resume  the  business  of 
the  curporation.'  The  omission  thus  to  file  the  report  is  not 
excused  by  intrusting  the  duty  to  another  who  fails  to  perform 
it/  On  the  other  hand,  the  making  and  filing  of  a  report  as 
required  by  such  a  statute,  after  the  life  of  the  corporation 
has  expired  by  limitation,  will  not  raise  any  presumption  of 
law  that  statutory  proceedings  have  been  taken  to  extend  its 
period  of  existence.'  In  short,  the  construction  of  the  New 
York  statute  is,  that  a  technical  dissolution  is  not  necessary 
to  absolve  the  trustees  from  the  duty  of  making,  publishing, 
and  filing  such  a  report,  but  that  a  de  facto  dissolution  or  total 
abandonment  will  be  suflScient.'    The  fact  that,  after  the  term 


>  Eirkland  •.  Kme,  9S  K.  Y.  890; 
Carraher  o.  Mulligan,  28  N.T.  St.  Bep. 
439. 

«  Brace  V.  Piatt,  80  N.  Y.  879. 

*  First  Nat.  Bank  v.  Lamoo,  ISO 
K.  Y.  see;  1.  c  29  N.  E.  Rep.  321 ; 
8  N.  Y.  Supp.  444;  29  N.  Y.  8t.  Rep. 
181. 

*  Van  Amborgh  nw  Baker,  81  K.  Y. 
48. 
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*  Gam  V.  Switser,  9  UaaJL  408; 
••  e.  24  Pac  Rep.  18. 

*  Ibid.  Whether  it  is  excused  bj 
the  existence  of  an  injunctwn:  Whit- 
ney v.  Cammann,  137  K.  Y.  342;  «w<. 
18  N.  Y.  SU  Bep.  200. 

*  Gold  V.  Glyne,  134  N.  Y.  282;  «wi. 
48N.Y.  Si.Bep.770;  31  N.£.B^ 
980;  17L.R«A.767. 

*  Loeee  v.  Bollard,  79  N.  Y.  404» 
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of  bis  office  had  expired,  and  before  the  debt  in  favor  of  the 
plaintiff  was  contracted  by  the  corporation,  the  trustee  filed 
his  petition  in  bankruptcy,  including  in  his  list  of  assets  his 
shares  of  stock  in  the  corporation,  and  was  adjudged  a  bank- 
rupt, and  assigned  and  delivered  his  shares  to  the  assignee 
and  received  his  discharge,  and  that,  after  the  filing  of  the 
petition  in  bankruptcy,  he  had  no  connection  with  the  cor- 
poration,—  has  been  held  a  good  defense  to  an  action  to 
charge  him  under  the  New  York  statute.^ 

§  4229.  Need  not  State  how  mach  Capital  Paid  In  Cash 
and  how  mach  in  Property.  —  It  was  at  one  time  supposed 
that  the  clause  of  the  statute  requiring  the  report  to  state  ''  the 
amount  actually  paid  in"  of  the  capital,  required  it  to  state 
how  much  was  paid  in  in  cash  and  how  much  in  property.' 
But,  proceeding  on  the  ground  that  the  statute,  being  penal, 
is  to  be  strictly  construed,'  the  court  of  appeals  of  that  State, 
two  judges  dissenting,  held  that  no  liability  attaches  for  fail- 
ing so  to  state  in  such  a  report/  A  statement  in  an  anntial 
report,  that  the  *^  capital  stock  had  been  paid  up  in  full,''  is 
sufficient  to  comply  with  this  requirement/ 

§  4:230.  What  is  a  Si^rningr  ''by  a  Majority  of  the  Trustees.'* 

The  statutory  requirement  that  the  report  be  signed  "by  a 
majority  of  the  trustees"  is  complied  with  by  the  report  being 
signed  by  a  majority  of  the  acting  or  de  facto  trustees,  although 
the  number  of  trustees  composing  the  board  may  have  been 
irregviarly  reduced  from  a  larger  number,  so  that  the  trustees 

^  Philadelphia  Ac  Co.  •.  Hotch-         *  BonneU  «.  Griswold,  80  N.  Y.  12S 

kiss,  82  N.  Y.  471.  (Folger  and  Earl,  JJ.,  dlBsenting) ; 

*  Accordingly,  the  following  state-  reaffirmed  in  Whitaker  v.  Masterton, 
ment  was  held    to    be    defective:  106N.Y.  277. 

"  Amount  of  capital  stock,  of  which         *  Bonnell  v.  Griswold,  80  N.  Y.  128. 

all  but  five  shares  were  issued  for  the  That  an  omission  of  the  names  of  the 

purchase  of  property  necessary  for  owners  of  stock  in  the  company  will 

the  business  of  the  association,  and  not  render  the  officers  personally  lia* 

such  five  shares  haye  been  paid  in  ble, — see   Walton  v.   Goodwin,   68 

lull,  $15,000."    Glen  Falls  Paper  Co.  Hun  (N.  Y.),  87 ;  «.  c.  S3  N.  Y.  St.  Bep. 

«.  White,  18  Hun  (N.  Y.),  214.  886;  11 N.  Y.  Supp.  891. 

•  AnU,  i  4164. 
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signing  the  report  do  not  constitute  a  majority  of  this  theo- 
retical or  de  facto  board.  The  governing  principle  is  that, 
the  stockholders  acquiescing,  the  validity  of  the  constitution 
of  the  board  of  trustees  cannot  be  questioned  collaterally  by  a 
creditor — especially  in  an  action  for  a  penalty — when  to  do 
so  would  not  only  in  effect  invalidate  all  the  acts  of  the  board, 
but  also  work  a  forfeiture  of  the  franchises  of  the  corporation. 
So  held  where  the  board,  by  an  action  plainly  irregular,  had 
been  reduced  from  twelve  to  nine  members,  and  the  report  was 
signed  by  six  only;  and  it  was  competent  for  the  stockholders 
to  fix  the  number  of  the  board  at  any  number  as  low  as  three.^ 
But  where  the  certificate  of  incorporation  was  signed  by  seven 
trustees,  and  the  annual  report,  filed  within  a  year,  was  signed 
by  two  only,  and  the  corporate  records  did  not  show  the  res- 
ignation of  the  others,  it  was  held  that  the  report  did  not 
satisfy  the  requirement  of  the  statute,  and  that  the  other  trus- 
tees were  not  relieved  from  liability  for  the  corporate  debts.* 
It  will  be  recalled  that  the  statute  requires  that  the  report 
shall  be  signed  ''by  the  president  and  a  majority  of  the  trus- 
tees.'' Where  only  a  bare  majority  of  the  trustees  sign,  and 
one  of  them  is  president,  this  satisfies  this  requirement.* 

§  4281.  Verification.  —  A  sworn  statement  of  the  president 
that  the  report  is  ''true  to  the  best  of  his  knowledge  and 
belief,''  is  a  sufficient  verification.* 

§  4232.  SigninfiT*— The  annual  report  must  be  signed  by 
the  trustees;  a  signing  of  the  trustees'  names  by  the  secretary 
and  a  verification  by  him  will  not  do.* 

g  4233.  Farther  of  the  Constraotion  of  the  New  York  Man- 
nfactminsr   Act.  —  The    statute  makes  the    trustees    liable   for 

>  VTallace  v.  Walsh,  126  N.  Y.  26 ;  (N.  Y.),  460 ;  t .  c  67  How.  Pt.  (N.  Y.) 

«.  e.  11  L.  B.  A.  166;  9  Rail,  db  Oorp.  204. 

L.  J.  163;  84  N.  Y.  8t.  Rep.  426;  25  •  Brand  v.  Godwin,  29  N.  Y.  St 

N.  E.  Rep.  1076;  affirming  «.  c.  52  Bep.  143;  i.  c.  8  N.  Y.  Sapp.  839. 

Hun  (N.  Y.),  828;  23  N.  Y.  St.  Rep.  *  Glen  Falls  Paper  Go.  v.  White,  IS 

641 ;  6  N.  Y.  Supp.  851.  Hon  (N.  Y.),  214. 

*  Westerfield  •.  Radde,  12  Daly  *  Bolen  «.  Groeby,  49  N.  Y.  ISS. 
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**  exUting  debt$ ''  in  case  of  neglecting  to  comply  with  its  provisions. 
This  means  debts  due  and  payable  at  the  time  the  penalty  attaches, 
and  it  does  not  include  a  promissory  note  not  due  until  after  default.^ 
The  fact  that  the  company  is  closing  up  its  affairs  and  has  ceased 
to  do  business  does  not  excuse  the  omission  to  file  the  report;  nor 
does  the  fact  that  the  creditor  claiming  the  advantage  of  the  statute 
is  a  stockholder,  cognizant  of  the  financial  condition  of  the  com- 
pany.'   But  it  is  otherwise  where  the  creditor  is  himself  a  trustee 
of  the  corporation;  he  cannot  enforce  against  his  co- trustee  a  for- 
feiture for  a  wrong  in  which  he  himself  has  participated.*    The 
obligation  to  make  and  file  this  report  and  the  consequent  liability 
do  uot  attach  to  a  trustee  by  virtue  of  the  mere  fact  that  he  has 
been  elected   as  such;    there  must    be  evidence  of  an  express  or 
implied  acceptance  of  the  ofiice.*    But  one  who  has  assumed  the 
character  of  trustee  cannot  escape  the  liability  on  the  plea  that  he 
was  not  legally  elected.^    The  debt  for  which  the  trustees  may  be 
rendered  liable  because  of  the  omission  of  the  duty  required  by  the 
statute,  roust  be  a  valid  debt  as  against  the  corporation.    If  the 
obligation  was  fraudulently  imposed  upon  the  corporation,  there  is 
no  personal  liability;*  and,  in  general,  the  directors  may  set  up,  in 
a  proceeding  against  them  to  enforce  this  liability,  any  defense  to 
which  the  original  indebtedness  was  subject.*    Only  the  trustees 
who  are  guilty  of  the  negligence  are  liable.*    The  liability  does  not 
extend  to  their  eucceseors  in  office.*    The  defendant  in  such  a  pro- 
ceeding is  entitled  to  prove  that  the  enterprise  of  the  contemplated 
company  was  abandoned  before  its  formation;  that  no  papers  were 
filed;  that  he  surrendered  his  stock,  and  notified  the  acting  presi- 
dent that  he  would  have  nothing  to  do  with  it,  and  that  in  fact  he 
had  no  further  connection  with  it.^*    Where  a  judgment  was  recov- 
ered on  a  four  months'  draft  of  the  corporation,  dated  November  8, 
1877,  and  the  corporation  failed  to  file  the  report  required  by  the 
statute  in  the  following  January,  it  was  held  that  the  judgment 
creditor  could  maintain  an  action  to  enforce  the  liability  of  the  pres- 

^  Nimmons  v.  Hennion,  2  Sweeny  *  Jones  v.  Barlow,  62  N.  Y.  202. 

(N.  Y.),  663.  •  Boughton*.Otis,  29 Barb.  (N.  Y.) 

*  Sanborn  •.  Lefferts,  68  N.  Y.  179.  196. 

*  Easterly  •.  Barber,  65  N.  Y.  252.  *  Shaler  Ac  9.  Bliss  Go.,  84  Barb. 
«  Cameron  v.  Seaman,  60  N.  Y.  (N.  Y.)  809;  t.  e.  affirmed,  27  N.  Y. 

396;  «.  c.  25  Am.  Rep.  212.  297. 

»  Easterly  v.  Barber,  66  N.  Y.  262.         »  BeWitt  v.  Hastmgs,  69  N.  Y.  518. 

*  Adams  v.  Mills,  60  K.  Y.  633. 
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ident'    The  directors  are  not  exonerated  by  filing  a  report  on  the 
twenty-eighth  day  of  the  preceding  December,  the  statute  reqniring 
it  to  be  filed  within  twenty  days  from  the  first  day  of  January.*    It 
is  not  enough  that  the  report  be  mtuie  out  and  ready  to  file  within 
twenty  days  from  the  first  of  January;  it  must  be  actuaUy  filed 
within  that  time,  and  the  time  when  it  was  made  out  and  got  ready  to 
be  filed  is  immaterial,  so  that  it  contains  a  truthful  statement  of  the 
facts  required  by  the  statute,  as  of  that  date.*    Where  money  was 
loaned  to  the  corporation  in  1873,  for  the  recovery  of  which  a  cause 
of  action  accmed  in  1874  in  consequence  of  the  failure  of  the  direct^ 
ors  to  file  the  statutory  report  in  that  year,  and  there  was  another 
default  in  1875,  and  the  action  was  commenced  under  the  statute  in 
March,  1877,  it  was  held  not  a  good  objection  that  the  cause  of 
action  accrued  in  1874,  when  made  for  the  first  time  after  the  trial 
had  taken  place/    On  the  trial  of  such  an  action,  the  defense  that 
the  omission  to  file  the  report  was  in  consequence  of  the  advice  of 
the  plaintiffs  given  on  the  ground  that  the  filing  of  the  report  would 
hurt  the  credit  of  the  corporation,  which  was  at  the  time  largely 
indebted,  should  be  submitted  to  the  jury.*    The  $tatute  of  limiieUums 
runs  in  favor  of  the  trustees  from  the  time  of  each  particular  failure, 
and   a  subsequent  failure,  or  a  successive  number  of  subsequent 
failures,  does  not  operate  to  extend  the  time  within  which  suit  may 
be  brought  against  them.*    It  seems  that  a  trustee,  whose  term  of 
office  expired  before  the  contracting  of  the  debt,  will  not  be  liable, 
unless  the  plaintiff  proves  that  he  field  over;  and  the  fact  of  his 
holding  over  will  not  be  presumed.^ 


^  South  Norwalk  Bank  «.  Fenton, 
23  Hun  (N.  Y.),  300. 

*  Cincinnati  Cooperage  Co.  e. 
O'Keefe,  44  Hun  (N.  Y.),  64. 

»  Butler  V.  Smalley,  101  N.  Y.  71« 

*  Duckworth  v.  Koach,  81  N.  Y. 
49.  For  a  failure  of  the  report  of 
trustees  of  a  manufacturing  corpora- 
tion to  comply  with  both  N.  Y.  Laws 
1848,  ch.  40»  and  18^,  eh.  333,  the 
trustees  become  liable  for  all  the  debts 
of  the  company,  as  provided  by  flec- 
tion 12  of  said  chapter  40.  Blake  v. 
Wheeler,  18  Hun  (N.  Y.),  496. 

*  Carraher  «•  Mulligan,  28  N.  Y. 
St.  Bep.  439. 
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*  Cornell «.  Roach,  9  Abb.  N.  Cas. 
(K.  Y.)  275;  Loeee  v.  Bnllaid,  99 
N.  Y.  404 ;  distinguiahing  Bongbton 
«.  Otis,  21  N.  Y.  261.  See  also  Mer- 
chants' Bank  «.  Bliss,  35  N.  Y.  412. 

*  Philadelphia  &c.  Co.  ••  Hotch- 
kiss,  82  N.  Y.  471.  What  corpora^ 
tions  are  within  the  proyisionsof  thi^ 
statute:  Allen  v.  Clark,  49  N.  Y.  Si, 
Rep.  175 ;  «.  e.  21  K.  Y.  Supp.  S3&. 
That  the  pubUoaiUm  in  en  o&acm 
paper  of  Urmted  cireulation  does  not 
comply  with  the  statute,  but  renders 
the  trustees  liable :  Whitn^  o.  Oam- 
mann,  18  N.  Y.  Supp.  200.  Thai  the 
statute  does  not  by  ijnx>licatioi&  piro* 


THEIR   STATUTORY   UABIUTT.       [8  Thoiop.  Corp.  §  4234. 

5  4234L  Confltractioii  of  Other    Statates.  — -  By  the    pro- 
Tisions  of  the  statute  of  Massaehvsetts^  the  directors  of  every 
corporation,  forming  an   organization   under  that  act,  are 
required  to  make  annually,  in  the  month  of  January,  a  cer- 
tificate containing  a  statement  of  certain  facts  and  particulars, 
which  is  to  be  signed  and  sworn  to  by  the  president,  treasurer, 
and  a  majority  of  the  directors,  and  to  deposit  the  same  with 
the  clerk  of  the  town  or  city  within  which  such  corporation  is 
located.     By  a  subsequent  statute,  this  provision  was  so  far 
modified  that  such  certificate,  containing  the  required  state- 
ments  as  to  the  condition  of  the  corporation  on  the  first  day 
of  the  month  then  next  ensuing,  maybe  made  at  any  time  in 
each  year.     Construing  this  statute,  it  is  held  that  if  the 
directors  make  and  deposit  the  proper  certificate  in  any  month 
during  the  year,  they  will  perform  the  duty  required  of  them, 
if  they  make  a  similar  certificate  at  any  time  during  the  cor- 
responding mouth  in  the  next  ensuing  year;  and  they  will  be 
guilty  of  no  neglect  of  duty  in  that  respect  by  failing  or 
omitting  to  make  and  deposit  a  new  certificate  until  after  the 
expiration  of  such  corresponding  month.     If  the  certificate  is 
made  and   deposited   in   any  month   during  one  year,  the 
officers  will  be  liable  for  any  debts  contracted  after  the  expira- 
tion of  the  corresponding  month  of  the  year  next  ensuing,  if 
they  should  not,  within  that  time,  have  made  and  deposited 
a  like  certificate  of  a  like  kind;  and  they  will  continue  to  be 
80  liable  for  debts  contracted  till  the  proper  certificate  is  made 
and  deposited  by  the  directors.     But  they  will  not  be  liable 
for  any  debt  contracted  during,  or  till  after  the  expiration  of 
the  whole  of  the  next  corresponding  month.'     Under  such 


hibift  9k  forfeiture  of  ike  charter:  People 
9.  BofEalo  Stone  Ac  Co.,  181  N.  T. 
140;  t.  c  15  L.  R.  A.  240;  42  N.  Y. 
St.  Bep.  753;  29  N.  £.  Rep.  947. 
That  the  words  **  each  year'*  in  the 
amending  Act  of  1S75,  cfa.  110,  take 
the  place  of  the  word  **ann'uaUy" 
in  the  original  Act  of  184Sy  chapter 
40,  ^  12|  and  leave  the  statute  of  the 
Mine  import;  Allen «.  Clark,  49  N.  Y. 


St.  Bep.  175;  «.  c.  21  N.  Y.  Sapp. 
888. 

^  Mass.  Stat.  1851,  ch.  183,  4  9. 

*  Bond  V.  Clark,  6  Allen  (Mass.), 
861.  Another  statnte  of  that  State 
requires  the  filing  with  the  secretary 
of  the  Commonwealth  of  eemi-annoal 
reports  (Supp.  to  Gen.  Stata.,  vol.  I., 
p.  810,  4  38),  and  of  any  increase 
(/bi<f.,  i  84),  or  reduction  (Ihid^  4  85), 

3109 


8  Thomp.  Corp.  §  4234.]    diesctobs. 

statutes  a  liability  attaches  to  de  facto  directors  as  well  as 
those  who  are  such  dejure^  in  conformity  with  a  rule  already 
stated.*  The  acting  officers  of  a  corporation  will  not  be 
allowed  to  avail  themselves  of  any  informalities  which  may 
have  taken  place  at  the  meeting  at  which  they  were  chosen,  in 
order  to  escape  the  liability  imposed  by  such  a  statute.^ 
Whether  a  given  corporation  belongs  to  the  class  of  corpora- 
tions required  to  file  such  a  report,  must  of  course  be  deter* 
mined  by  a  reference  to  its  charter  or  governing  statute.^ 
The  annual  statement  required  of  directors  by  such  a  statute 
must  be  made  without  regard  to  whether  there  was  or  was 
not  a  stockholders'  meeting.^  The  California  statute*  requiring 
the  posting  of  itemized  accounts  and  balance-sheets  is  construed 
as  referring  to  two  separate  papers,  either  of  which  may  be 
posted.  The  detailed  statement  mentioned  in  the  statute  ib 
construed  as  applying  only  to  the  itemized  account;^  so  that 
the  apparent  purpose  of  the  statute  may  be  conveniently 
evaded  by  filing  a  balance-sheet  merely.  A  **  balance-sheet, " 
according  to  the  commercial  understanding  of  the  term, 
posted  by  the  directors  of  a  mining  corporation,  is  sufficient, 
although  it  does  not  contain  all  the  particulars  mentioned 
in  the  first  section.*  In  an  action  under  this  statute  it 
must  be  alleged  that  money  had  in  fact  been  received 
and  liabilities  incurred.  An  allegation  that  the  directors 
pretended  to  have  received  large  sums  of  money  and 
incurred  large  liabilities  is  not  sufficient.*  The  directors 
are  liable  for  the  willful  failure  of  the  superintendent  to 
make  the  reports  therein  required,  but  not  for  his  negligence 


of  capital  stock,  and  annexes  a  pen- 
alty for  failure.  In  the  same  State 
directors  and  trustees  of  banks,  in 
winding  them  up,  and  receivers,  are 
required  to  make  annual  financial 
reports,  under  a  penalty  of  a  forfeiture 
of  twenty  dollars  for  each  day's 
neglect.  Gen.  Stats.  Mass.,  p.  310, 
^  156,  167. 

^  Newcomb    v.    Reed,    12    Allen 
(Mass.),  362. 
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*  Thayer  v.  New  Ei^land   lith. 
Steam  Printmg  Co.,  108  Mass.  623. 

*  Cooke  V.  Pearoe,  23  S.  G.  239. 

*  Ibid. 

*  Cal.  Act  of  April  23, 1880;  Cat 
Acts  of  1880,  p.  134. 

'  Eyre  v.  Harmon,  92   Gal.  680r 
f  •  c.  28  Pac.  Rep.  779. 
•Ibid. 

*  Hewlett  ••  Epstein,  68  OaL  18k 
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in   failing  to  make  them.^    The  statute  does  not  render  the 
directors  liable  for  each  failure  to  post  the  verified  balance 
sbeet  therein  required.*    Where  it  appeared  in  evidence,  in 
an  action  under  the  statute,  that  a  director  and  stockholderi 
when  elected  superintendent,  served  as  such,  though  declar- 
ing that  he  would  not,  and  managed  the  business  of  taking 
out  ores  and  working  them,  it  was  held  that  a  finding  that 
the   corporaton   worked  it8  mines  was   justified.'    The  mere 
fact  that  the  directors  have  not  the  information  sufficient  to 
enable  them  to  post  the  itemized  account   or  balance-sheet 
required  by  the  statute,  is  no  defense  to  such  an  action,  unless 
they  make  it  appear  that  they  could  not  obtain  the  necessary 
information/    Where  a  right  of   action  accrues  to  a  stock- 
holder by  reason   of  the  failure  of  the  directors  to  post  the 
itemized  account  at  the  time  required  by  the  statute,  it  is  not 
avoided  by  posting  it  at  a  subsequent  time,  although  before 
an  action  is  actually  commenced.* 

§  4235.  FilinfiT  a  False  Beport  not  Eqaivalent  to  Filinsr 
No  Report. — Where  the  proceeding  is  instituted  under  a  stat- 
ute making  directors  liable  for  failure  to  file  a  stated  report, 
the  allegations  of  the  complainant  are  not  made  good  by 
proving  fhat  they  filed  a  report  which  was  false.  The  reason 
is,  that  the  statute,  being  penal^  must  be  strictly  pursued,  and 
that  if  the  creditor  would  charge  the  directors  with  filing  a 
false  report,  he  must  frame  his  complaint  under  the  branch 
of  the  statute  which  makes  them  liable  in  case  the  report 
which  they  file  is  false,  and  he  must  allege  in  substance  that 
the  signers  of  it  did  so,  knowing  its  statements  to  be  false  and 
with  a  fraudulent  intent.*    In  like  manner,  the  penalty  im- 


^  Eyre  v.  Harmon,  npra. 

>  Loyeland  «.  Gamer,  71  Cal.  541. 

*  Beal  V.  Osborne,  72  Gal.  S05 ; 
i.  c.  13  Pac.  Rep.  871. 

*  Schenck  v.  Bandmann,  81  CaL 
281;  «.  c.  22  Pac  Bep.  664. 

*  Ibid.  A  director  of  a  corporation 
organized  for  mining  purposes  is  not 
relieved  from  the  making  and  posting 


of  an  itemized  balance-sheet  impo!«c<l 
by  the  Califomia  Act  of  March  SO, 
1874,  upon  directors  of  all  corporations 
formed  for  that  purpose,  by  the  fact 
that  it  has  not  engaged  in  mining. 
Francais  v.  Sompe,  92  Oal.  503;  «•  c. 
28  Pac.  Rep.  602. 

*  Mathew^  v.  Patterson,  16  061. 
216;  «.  e.  26  Pac  Bep.  812. 
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posed  by  the  New  York  Manufacturing  Act  of  1848,  doc«  not 
attach  where  a  report  is  made  and  filed  in  external  form,  com- 
plying with  the  statute,  although  some  of  its  material  repre- 
sentations may  be  untrue.  In  other  words,  a  false  report 
cannot  be  regarded  as  no  report,  but  must  be  dealt  with  under 
another  provision  of  the  statute.^ 

§  4296.  Pablioatlon  of  Articles  of  Incorporation  under 
Iowa  Statute.  —  The  statute  law  of  Iowa  requires  a  pubHea- 
Hon  of  the  articles  of  incorporation  before  a  newly  organized 
corporation  is  entitled  to  do  business,  and  makes  the  stock- 
holders liable  for  the  debts  of  the  corporation  if  such  publica- 
tion is  not  made.  This  statute  and  the  interpretation  it  has 
received  have  been  the  subject  of  several  adjudications  by  the 
supreme  court  of  that  State  which  are  dealt  with  in  a  former 
title." 


ArTICLS   VI.      LlABILITT   FOB   MAKING   FaLSB   BbPOBTS. 


Sbctiion 

4240.  Introductory. 

4241.  Nature  of  these  statutes. 

4242.  Buch    statutes   penal:   strictly 

pursued  —  whether    enforce- 
able in  other  States. 

4243.  Only  those  liable  who  sign  the 

report. 

4244.  Seii'nter:  doctrine  that  the  re* 

port  must  have  been  willfully 
false. 
4246.  Such  willfulness  a  question  of 
fact  for  a  jury. 

4246.  What  facts  sufficient  to  make 

out  a  case. 

4247.  What  reports  have  passed  judi- 

cial scrutiny. 


Bmcvum 

424S.  Defense  that  the   report 

voluntary,  and  not  such  as 
required  by  the  statute. 

4249.  Each  report  giTOS  a  sepaiato 

cause  of  action*    * 

4250.  Statements  of  such  a  report. 

4261.  Whether  directors  so  liable  for 

antecedent  debts. 

4262.  Liability  to  the  creditors  coUeo- 

tively   under    Massachusetts 
statute. 

4263.  Director  is  an  "  officer.'* 

4254.  No  defense  that  the  director  Is 

also  a  creditor. 
4265.  Questions  of  procedure. 


§  4240.  Introductory.  —  The  statutes  whicli  have  been  con- 
sidered in  the  previous  article,  enjoining  upon  the  directors 


*  Bonnell  v.  Griswold,  80  N.  Y.  128. 

*  AnU,  §  2977 ;  First  Nat.  Bank  v. 
Dayies,  43  Iowa,  424;  Eisfeld  v.  Ken- 
worth,  60  Iowa,  389;  Marshall  V.  Har- 
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and  officers  of  corporations  the  making  of  certain  reports, 
^irotald  afford  little  security  to  the  public^  if  they  were  not  fol- 
lowed up  by  statutes  imposing  a  personal  liability  upon  them 
in  case  such  reports  are  false.  Such  statutes  exist  in  most  of 
the  States,  and  we  are  now  to  deal  briefly  with  them.  They 
are  threefold:  1.  Those  imposing  a  crimiTial  liability  as  for 
perjury}  2.  Those  making  the  guilty  directors  jointly  and 
severally  liahU  for  the  debts  of  the  corporation.*  8.  Those 
making  them  liable  in  damages  to  any  person  injured.'    To 


^  Such  as :  Comp.  Laws  Mich.  1871, 
i  8002;  Ga.  Code  1873,  f  1474;  Gen. 
8Ut8.  Ky.  1879,  p.  329,  t  8  (liable  to 
the  penalties  ior/cUae  swearing).  By 
the  following  they  are  guilty  of  a  mis- 
demeanor:  Gal.  Penal  Gode,  i  564; 
Battle's  Rey.  Stats.  N.  G.,  p.  263,  ^  16, 
Bright.  Purd.  Dig.  Pa.  1873,  p.  349, 
§  172;  Gomp.  Laws  Utah  1876,  p.  635, 
§  325.  See  also  Gomp.  Laws  Mich. 
1871,f2932;  J^ii.,f2954;  Bey.SUts. 
M.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
vol.  XL,  p.  310,  i  84  (relating  to  safety 
fond  banks) ;  Rev.  Stats.  Maine  1871, 
p.  424,  ^  8;  Minn.  Stats,  at  Large,  p. 
487,  4  29;  Cren.  Laws  Gregon  1872,  p. 
419,  i  587;  Rev.  Stats.  Wis.  1878, 
4  4435.  Several  of  the  statutes  either 
enact  eivil  remediei  in  the  same  sec- 
tions, or  provide  in  express  terms  that 
civil  remedies  shall  not  be  affected: 
Gomp.  Laws  Mich.  1871,  ^  2932;  Ibid., 
4  2954;  Minn.  Stats,  at  Large,  p.  487, 
4  89;  Bright.  Purd.  Dig.  Pa.  1873, 
p.  349,  44  174, 175. 

«  Such  as:  Rev.  Stats.  N.  Y. 
(Banks  &  Bros.,  6th  ed.,  \B76),  vol.11., 
p.  794,  f  21.  For  similar  forms,  see 
Ibid.,  p.  709,  i  15;  Ibid.,  p.  761,  §  16; 
Ibid.,  p.  763,  §  79;  Ibid.,  p.  727,  4  87; 
Ibid.,  p.  507,  4  50;  Ibid.,  p.  620,  4  12 
(gas-light  comx>anie8);  God.  Stats. 
Mont.  1871-72,  p.  409, 4 18;  Rev.  Stats. 
N.  J.  1877,  p.  187;  Rev.  Stats.  Texas 
1879,  p.  597,  art.  4184;  Tenn.  Acts 
1875,  pp.  247,   254,  260;    GoL  Gen. 


Laws  1877,  f  215.  A  statute  of  North 
Garolina  makes  them  *' individually 
liable  om  sureties  for  the  company  to 
such  directors,''  etc.:  Battle's  Rev. 
Stats.  N.  a,  p.  263,  4  15;  Minn. 
Stats,  at  Large,  p.  487,  4  29;  Gomp. 
Laws  Mich.  1871, 4  2954 ;  Ibid.,  4  2932. 
Some  of  the  statutes  add  the  words 
**  knowing  it  to  be  fahe**:  2  Bright. 
Purd.  Dig.  Pa.  1873,  p.  1410,  4  34; 
Gen.  Stats.  R.  I.  1872,  p.  306,  4  18; 
Rev.  Stats.  S.  G.  1873,  p.  862,  i  34. 
So  also  Rev.  Stats.  Mass.  1886,  ch.  38, 
i  17.  Another  has  added :  "  Knowing 
Utobesoor  withatU  due  inquiry.**  Gen. 
SUts.  N.  H.  1867,  p.  282,  4 14. 

*  Such  as :  Kurd's  Rev.  Stats.  III. 
1880,  p.  281,  4  21;  Gol.  Gren.  Laws 
1877,  4  209.  Similarly,  Gal.  Act  Apr. 
1,  1876,  4  3;  1  Gal.  Givil  Code  1876, 
4  316;  1  Hittell's  Godes  &  Stats.  1876, 
4  5316;  Givil  Gode  Dak.  Ter.,  4  409; 
(Sen.  SUts.  Neb.  1873,  p.  201,  ^  140. 
Gther  statutes  giving  damages  for 
fraudulently  inducing  persons  to  give 
credit  to  the  corporation:  Comp. 
Laws  Arix.  1877,  4  3139;  Gen.  Laws 
Gregon  1872,  p.  527,  4  15.  See  also  1 
Thomp.  &  Steg.  Tenn.  Stat.  1871, 
4  1489  (imposing  penalties).  A  stat- 
ute of  Michigan  relating  to  insurance 
companies  makes  the  offendingofficers 
''  severally  liable  to  a  penalty  of  $500 
each":  Gomp.  Laws  Mich.  1871, 
4  2311 ;  and  by  a  statute  of  Nebraska 
there  is  a  fine  of  f  500  and  an  action 
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the  lasi-named  class  may  be  added  statutes  making  them  lia- 
ble for  damages  caused  by  the  publication  of  false  reports, 
prospectusesi  etc.,  voluntarily  put  forth. 

§  4241.  Nature  of  These  Statutes.  —  Statutes  of  this  kind 
are  believed  to  be  either  declaratory  of  the  common  law,  or 
else  enacted  with  the  design  of  affording  better  remedies  to 
creditors  than  those  afforded  by  the  common  law,  as   ex- 
pounded   by  a  class   of   weak   and   discreditable  decisions/ 
whicli  have  denied  a  remedy  to  the  party  defrauded  in  such 
cases,  on  the  ground  of  want  of  privity  with  the  directors,  or 
because  the  representations  were  not  addressed  directly  to  the 
party  defrauded    by  them,  —  thus  remanding  him   for   bis 
damages  to  the  security  of  a  supposed  corporate  fund,  when 
no  such  fund  existed.     In  the  view  of  the  Court  of  Appeals 
of   Maryland,  a  judgment  obtained,  under  the  New   York 
statute,*  against  a  director  for  signing  a  false  report,  fnerges 
whatever  right  of  action  the  creditor  may  have  against  the 
same  person  as  a  stockholder;*  but  two  judges  dissented,*  an'd 
the  case  was  reversed  on  a  Federal  question.*    Aside  from 
this,  the  view  seems  quite  untenable  that  the  liability  thus 
created  should  affect  the  liability  of  the  same  person  as  a 
stockholder,  whether  arising  by  statute  or  otherwise,  saving, 
of  course,  that  he  could  not  be  required  to  pay  the  same  debt 
to  the  corporation  twice.      Such  an  offense  would  not  fall 
within  the  commou-law  definition  of  perjury,    because  that 
consists  in  willfully  swearing  falsely  to  some  material  fact  in 
issue  in  a  judicial  proceeding.*    But  the  common-law  offense 
is  believed  to  be  supplemented,in  the  criminal  codes  of  most 
of  the  States,  by  statutes  making  it  a  misdemeanor  willfully 
to  make  a  voluntary  and  corrupt  oath.'    Such  statutes  would, 


for  damages :  Gen.  Stats.  Neb.  1S7S,  191 ;  i.  c.  14  Am.  St.  Bep.  S44 ;    IS 

p.  201,  i  140.  Atl.  Rep.  651. 

^  See  and  compare  ante,  ^f  1471,  *  Stone  and  McSherry,  JJ. 

1472,  1600,  4144,  4145.  *  Huntington  ••  AttriU,  146  U.  8. 

*  N.  T.  Laws  1875,  ch.  611,  i  21.  667;  ante,  4  4166. 

*  AttriU   V.  Huntington,  70   Md.  *  2  Bish.  New  Orim.  Law,  }  1016. 

*  See  State  v.  Boland,  12  Mo.  App.  74. 
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of  coarse^  reach  and  punish  the  offSense  of  willfully  swearing 
falsely  to  such  reports  and  statements  as  those  under  con* 
fftideration.    The  making  and  swearing  to  such   a  report, 
knowing  it  to  be  false,  is  also  perjury  under  a  general  stat- 
ute providing  that,  if  any  person,  of  whom  an  oath  shall  be 
required  by  law,  shall  willfully  swear  falsely,  in  regard  to  any 
matter  or  thing  respecting  which  such  oath  is  required,  such 
person  shall  be  deemed  guilty  of  perjury.^    If  such  a  report 
is  sworn  to,  not  in  positive  terms,  but  if  the  affiant  simply 
states  that  the  statements  made  in  it  are, ''  according  to  the 
best  of  hie  knowledge  and  belief,  true,"  and  yet  he  knows  them 
to  be  false,  he  is  equally  guilty  of  perjury  as  though  he  had 
sworn  in  positive  terms  that  they  were  true.     But  in  order  to 
convict  of  perjury  in  such  a  case,  it  must  appear  clearly  that 
the  false  oath  was  taken  with  some  degree  of  deliberation,  and 
that  it  was  not  owing  to  mere  weakness,  or  that  it  was  not  the 
result  of  surprise  or  inadvertency;  and  although  the  books  of 
the  corporation  have  been  mutilated  to  correspond  with  the 
return,  yet  if,  discarding  the  books  entirely,  the  return  is 
substantially  true,  the  defendant  cannot  be  convicted.* 

I  4242.  Sncli  Statates  Penal:  Strictly  Pursued  —  Whether 
Enforceable  in  Other  States. — Statutes  of  this  kind  fall 
within  the  class  which  have  been  generally  regarded  as 
penal,^  and  which  the  State  courts  have  generally  refused  to 
enforce  when  enacted  by  the  Legislature  of  another  State,^ 
But  the  Supreme  Court  of  the  United  States  has,  in  a  recent 
decision,  which  is  believed  to  be  both  sound  and  beneficial,^ 
taken  a  step  toward  a  conclusive  settlement  of  this  question^ 
by  holding  that  the  refusal  of  the  courts  of  one  State  to  give 

>  Rev.  State.  Mass.,  ch.  128,  $  2. 

*  Cknn.  ••  Dunham,  Thach.  Or.  conflicts  of  this  kind  between  the  dif- 
Oas.  (Mass.)  610.  ferent  States  present  ^(Sd^oZ  queiHonM, 

*  Whitakerv.  Masterton,  106  K.  T.  will  be  extended  so  as  to  find  a  Fed- 
277.  eral  question  in  the  refusal  of  the 

*  Ante,  4  4166.  Oompare  ante,  oourtsof  a  State  to  give  due  faith  and 
4  9052.  credit  to  the  acts  of  judicial  assignees, 

*  It  is  to  be  hox)ed  that  the  doctrine  trustees,  and  receivers  appointed  in 
oi  this  case*  in  so  far  as  it  holds  that  other  States. 
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effect,  within  their  limits,  to  a  judgment  recovered  in  another 
Slate  against  the  directors  of  a  corporation, for  a  debt  of  the 
corporation,  for  which  they  are  made  liable  by  reason  of  fil- 
ing a  false  report  nnder  a  statute  of  the  kind  under  consid- 
eration,  is  a  refusal  to  give  ftdl  faith  and  credit  to  the  judicial 
proceedings  of  another  State,  as  required  by  the  constitution 
of  the  United  States.^  A  statute  of  the  kind  under  considera- 
tion has,  however,  been  held  to  be  a  penal  statute,  in  such  a 
sense  that  the  right  of  action  given  by  it  does  not  eumve  to 
the  personal  representatives  of  a  creditor  of  the  corporation.* 
It  is  also  subject  to  the  rule  which  applies  to  penal  statutes, 
that,  in  order  to  a  recovery  under  them,  they  must  be  eiricUy 
pur»aed;Bo  that  the  state  of  facts  upon  which  the  statute  gives 
the  penalty  must  be  clearly  alleged  and  proved, — from  which 
it  follows  that  where  a  report  is  filed  which  is/abtf,  the  cred- 
itor cannot  recover  his  debt  of  the  directors,  proceeding  under 
another  section  of  the  statute,  which  makes  them  liable  for 
the  debts  of  the  corporation  in  case  of  their  failure  to  file  the 
prescribed  report:  the  filing  of  a,  false  report  not  being  tanta- 
mount to  the  filing  of  no  report,  thus  mixing  and  confusing 
the  two  statutes.'  Where  the  statute  requires  the  filing  of  a 
certificate  or  statement  by  a  corporation,  as,  for  instance,  the 
filing  of  a  certificate  of  the  amount  of  capital  stock  paid  in,* 
and  the  object  of  the  statute  is  not  to  afford  information  to  the 
public,  but  merely  to  enable  the  corporation  to  procure  its 
right  to  transact  business  and  to  save  its  agents  from  a 
penalty,  the  falsity  of  the  certificate  will  not  constitute  such 
fraud  or  deceit  as  will  sustain  an  action  by  a  person  who  has 
purchased  shares  of  stock  in  the  corporation  in  reliance  upon 
it,  after  having  obtained  information  of  its  contents  through 
a  search  by  his  attorney.*    But  this  decision  is  believed  to  be 

^  Huntington  9.  AttriU,  146  U.  S.  *  Ante,  i  4235;  Matthews  9.  Patter- 

657;  reyeraingf.  e.«u&.  ttom.  AttriU  v.  son,  16  OoL  215;  t.  c*  26  Pac  Rep. 

Huntington,  70  Md.  191 ;  «.  e.  14  Am.  812. 

St.  Bep.  344;  16  AtL  Bep.  651;   2  «  Mass.  Stats.  1884,  ch.  830,  §  3. 

U  R.  A.  779.  •  Hunnewell    v.    Dnxbury,     154 

•  Boyke  v.  Tlnirber,60 Hun  (N.  Y),  Mass.  286;  t.  «.  28  N.  E.  Rep.  267. 

259;  B.C.  19N.  Y.  St.  Bep.  881.  Effect  ef  the  Pa.  Act  ol  April  29, 1874, 
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unsound,  because  the  directors  or  officers  filing  the  false  cer- 
tificate must  know  that  the  public  are  liable  to  be  misled  by 
it,  and  ought  to  be  held  to  indemnify  the  public  against  the 
natural  consequences  of  their  own  fraud  and  deceit  The 
court  proceed  upon  the  analogy  of  decisions/  to  the  effect 
that,  in  order  to  hold  a  person  liable  for  the  consequences  of 
his  misrepresentations  on  the  ground  of  deceit,  the  misrep- 
resentations must  have  been  intended  to  influence  the  mind 
of  the  plaintiflT.* 

§  4243.  Only  Those  l4iable  Wlio  Slsrn  the  Report. — There 
is  no  doubt  that,  under  such  statutes,  there  is  no  vicarious 
liability,  or  liability  by  representation,  but  that  only  those 
directors  or  officers  are  liable  who  signed  the  false  report.' 

§  4244.  Scienter:  Doctrine  that  the  Report  most  have 
been  Willfully  False.  —  The  weight  of  opinion  is  that  stat- 
utes making  directors  and  other  officers  of  corporations  jointly 
and  severally  liable  for  the  corporate  debts,  for  making  and 
publishing  false  reports  or  statements  of  the  condition  of  the 
company,  being  penal  in  their  nature  and  hence  to  be  strictly 
construed,*  do  not  impose  such  a  liability  unless  the  reports 
or  statements  were  vnllfully  faUe^ — which  fact  must  be  alleged 
or  the  complaint  will  be  demurrable.*  Such  a  conclusion  was 
easy  under  the  statute  of  Massachusetts,^  which  contained  the 
clause  "  knowing  it  to  be  false";  there  was  not  much  difficulty 
in  holding  that,  in  order  to  charge  the  directors,  it  was  neces- 
sary to  show,  not  only  that  the  certificate  made  and  signed  by 


in  rex)ealing  the  penal  provisiona  of 
the  Act  of  July  18, 1863,  making  di- 
rectors liable  for  false  reports :  Bar- 
ber V.  Standard  Sewer  Pipe  Co.,  6  Pa* 
County  Ct.  293. 

*  Such  as  Fogg  v.  Pew,  10  Gray 
(Mass.),  409;  «.  c.  71  Am.  Dec.  662. 

*  But  compare  aiUe,  $$  1471,  1472, 
1600,  4144,  4145,  4241. 

*  Pier  V.  Hanmore,  86  N.  Y.  95; 
Pier  «.  George,  86  N.  Y.  613. 

«  AnU,  44  4164,  4242. 


*  Stebbins  v,  Edmands,  12  Gray 
(Mass.),  203;  Felker  v.  Standard 
Yam  Co.,  148  Mass.  226;  «.  e.  22 
K.  E.  Rep.  896;  Pier  v.  Hanmore,  86 
N.  Y.  95 ;  Pier  t^.  George,  86  N.  Y.  613 ; 
Bonnell  v.  Griswold,  89  N.  Y.  122. 

*  Matthews  v,  Patterson,  16  CV>1. 
215 ;  «.  e.  26  Pac.  Rep.  812. 

V  R.  8.  Mass.  1836,  ch.  38,  44  17, 
28.  For  the  present  statute  of  that 
State,  see  Mass.  Pub.  Stat.,  ch.  106, 
4  60. 

3117 


S  Thomp.  Corp.  §  4244.]    dibegtobs. 

them  as  directors  was  false,  but  that  they  knew  it  to  be  false. 
It  was  not  enough  to  prove  that  the  certificate  did  contain  the 
exact  truth  according  to  the  strict  interpretation  of  the  statute. 
It  must  be  made  to  appear  that  it  was  willfully  false  —  made 
intentionally  with  the  purpose  of  deceiving.     The  scienter,  or 
guilty  knowledge  intended  by  the  statute,  must  be  equivalent 
to  mala  fides  in   making  the  certificate.     This   conclusion 
resulted,  not  only  from  the  statute  itself,  but  also  from  the 
fact  that  it  was  penal,  and,  therefore,  to  be  strictly  construed. 
But  it  was  conceded  that  in  many  cases  it  would  be  competent 
to  infer  bad  faith  and  guilty  knowledge  from  the  fact  that  the 
statements  or  representations  contained  in  the  certificate  were 
false.^    But  it  is  more  difficult  to  conclude,  under  the  New 
York  statute,  which  omits  these  words,  that  in  order  to  sustain 
such  an  action  against  the  directors, bad /ai^A  or  a  fravduUrU 
purpose  must  be  shown,  as  the  penalty  follows  an  actual,  not  a 
constructive,  falsehood;*  and  that  some  fact  or  circumstance 
must  be  shown  indicating  that  it  was  made  in  bad  faith  or  for 
some  fraudulent  purpose,  and  not  innocently  or  inadvertently.' 
Notwithstanding  the  interpretation  put  upon  that  statute  by 
the  highest  court  of  that  State,  it  is  easier  to  conclude,  having 
reference  to  the  purpose  of  the  statute  of  protecting  the  public 
from  giving  credit  to  insolvent  corporations,  that,  as  the  stat- 
ute imposes  upon  the  directors  the  dttty  of  knowing^  and  as 
they  have  the  means  and  opportunity  of  knowing,  negligent 
ignorance  has  the  same  effect  in  charging  them  with  liability 
as  actual  knowledge.     Some  courts,  construing  that  statute, 
have  accordingly  taken  the  view  that  ignorance,  innocence/ 
or  absence  of  an  intent  to  defraud,*  will  be  no  defense;  and 
hence  a  director  signing  a  false  report  cannot  set  up  that  he 

>  Stebbins  v.  Edmands,  12  Gray  *  Brand  v.  Godwin,  29  N.  Y.  St. 

(Mass.),  203.    So,  under  the  present  Bep.  14S. 

statute :  Felker  v.  Standard  Yam  Co.,  •  Torbett  v,  Eaton,  49  Hun  (N.  Y.), 

148  Mass.  226;  «.  c.  22  N.  £.  Bep.  896.  209;  «.  e.  17  N.  Y.  St.  Bep.  117;  1 

«  Bonnell  v.  Griswold,  89  N.  Y.  N.    Y.    Supp.    614;    Chittenden    v. 

122.  Thannhauser,  47  Fed.  Bep.  410;  «.  c 

•  Pior  V.  Hanmore,  86  N.  Y.  95;  10  Bail.  &  Corp.  L.  J.  442. 
Pier  V.  George,  86  N.  Y.  613. 
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signed  it  in  good  faith,  under  the  advice  of  eounself  believing 
it  to  be  true.^  Under  this  theory,  it  is  not  necessary  that  the 
director  should  know  that  the  report  is  false,  but  it  is  his 
duty  to  know  that  it  is  true;  and  the  fact  that  the  report  is 

untrue  in  any  material  representation  is  sufficient  to  charge 

him.* 

5  4245,  Sach  Willfulness  a  Qaestion  of  Fact  for  a  Jary. 

Nor  is  the  solution  of  this  question  of  interpretation  helped 
one  way  or  the  other  by  taking  into  consideration  the  further 
proposition  that  the  question  whether  such  willfuUness  existed 
is,  in  an  action  at  law,  a  question  of  fact  for  a  jury.*  The 
qaestion  is,  what  interpretation  is  to  be  put  upon  the  statute; 
not  what  branch  of  the  judicial  machinery  is  to  decide  the 
facts.  It  is  for  the  judge  to  interpret  the  statute,^  and,  in  a 
trial  by  jury,  to  tell  the  jury  what  it  means;  and  unless  there 
is  evidence  which,  if  believed  by  the  jury,  would  fairly  war- 
rant the  conclusion  of  willfulness  or  bad  faith,  it  will  be  error 
for  him  to  submit  the  question  to  them  at  all. 

§  4246.  Wbat  Facts  Safflcient  to  Make  oat  a  Case. — I^et 
as  next  consider  some  cases  answering  the  inquiry  what  facts 
are  sufficient  to  make  out  a  case  under  such  a  statute,  or 
rather  what  state  of  evidence  is  sufficient  to  take  the  question 
to  a  jury.  Where  the  statute  enacted  that  the  officers  should 
be  liable  if  the  certificate  was  false  in  any  material  represen- 
tation, and  the  certificate  set  forth  that  the  capital  stock  had 
been  paid  in  in  eaahf  whereas  in  fact  it  had  been  paid  in  in 
property  of  an  uncertain  value,  it  was  held  that  this  was  a 
material  misrepresentation,  and  the  officers  were  liable.' 
Where  the  certificate  stated  that  the  capital  stock,  of  $2,000,- 
'.>00,  had  been  paid  up  in  full,  and  it  appeared  that  the  whole 

*  Brand  v.  Godwin,  S  N.  Y.  Supp.  •  Pier  v.  Hanmore,  86  N.  Y.  95; 
807;  «.  c«  8  N.  Y.  Supp.  839.  Pier  v.  George,  86  N.  Y.  613 ;  Brock- 

*  Huntington  v.  Attrill,  118  X.  Y.  way  v.  Ireland,  61  How.  Pr.  (N.  Y.) 
365;  8.  e.  23  N.  E.  Bep.  544;  29  N.  Y.  872. 

St.  Bep.  5;  affirming  f,  e.  42  Hun  *  Thomp.  Trials,  i  1060,  H  $eq. 

(N.  Y.),  469.  •  Waters  v.  Quimby,  27  N.  J.  L.  198. 
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of  the  stock  had  heen  issued  to  A.  in  payment  for  certain 
mining  property,  the  yalue  of  which  was  9peculativey  but  which 
did  not  exceed  $70,000,  of  which  fact  the  trustee  had  notice, 
it  was  held  that  the  action  was  maintainable  against  him.^    In 
another  case  it  appeared  that  A.  had   purchased   land   for 
$30,000,  paying  therefor  $8,000  in  cash,  and  giving  a  purcbaae- 
money  mortgage  for  the  residue;  that  the  next  year  he  con- 
veyed the  land  to  a  corporation,  of  which  he  had  in  the  mean 
time  been  elected  director,  receiving  in  payment  its  entire 
stock,  amounting  to  $700,000;  that  he  and  H.  subsequently 
subscribed  and  swore  to  a  certificate  of  full-paid  stock,  stating 
that  the  amount  of  capital  paid  in  full  was  the  sum  of  $700,000; 
it  was  held  that  a  verdict  for  the  plaintiff  was  supported  by 
the  evidence.'    8o,  where  the  certificate  contained  the  names 
of  two  persons  as  stockholders  and  stated  the  amount  of  their 
stock  as  actually  paid  in,  when  in  fact  they  were  not  stock- 
holders at  all,  this  report  was  "  false  in  a  material  representa- 
tion," and  the  directors  signing  it  were  liable.* 

§  4247.  What  Reports  have  Passed  Jadicial   Scrutiny.  — 

Where  the  charter  of  a  manufacturing  corporation  required  a 
certificate  within  thirty  days  after  the  payment  of  the  last 
installment  of  capital  stock,  it  was  held  that  a  certificate, 
made  within  thirty  days  after  the  officers  were  satisfied  and 
had  decided  that  the  capital  was  paid  in,  was  sufficient.^  So, 
where  the  statute  required  directors  to  make  and  file  a  report 
which  should  "state  the  amount  of  the  capital  and  proportion 
actually  paid  in,  and  the  amount  of  its  existing  debts,"  and  a 
subsequent  statute  enacted  that,  in  all  reports  of  the  company 
to  be  published,  stock  issued  in  payment  of  mines  or  other 
property  should  not  be  stated  or  reported  as  issued  for  cash 
paid  into  the  company,  but  should  be  reported  in  this  respect 
according  to  the  fact,  and  the  report  in  question  stated: — 
''  The  amount  of  the  capital  stock  of  this  company,  and  which 

»  Blake  v.  Griawold,  103  N.  Y.  429.  •  Brand  v.  Godwin,  8  N.  Y.  Sapp. 

s  Huntington  v.  Attrill,  42  Hon  839;  i.  e.  29  N.  Y.  St.  Rep.  14S. 
(N.  Y.),  459 ;  «.  c.  affirmed,  US  N.  Y.  *  Waters  «.  Qcumby,  27  K.  J.  L 

365.  29e. 
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bas  been  issued  for  the  purchase  of  patent  rights,  and  which 
lias  not  been  paid  in  cash,  is  $300,000;  amount  of  existing 
debts,  $45,393.88"; — in  the  absence  of  express  proof  of  an 
intention  to  evade  the  statute  and  put  forth  a  false  and 
deceptive  report,  this  was  held  a  substantial  compliance  with 
its  requirements;  although  the  language  was  admitted  to  be 
ambiguous  and  to  be  susceptible  of  a  construction  that  a  por- 
tion of  the  company's  capital  had  been  paid  in  cash/ 


§  4248.  Defense  that  the  Report  was  Toliintaryy  and  not 
Such  as  Required  hy  the  Statute.  —  A  statute  of  New  Jersey 
requires  certain  officers  and  directors  of  certain  corporations, 
within  thirty  days  after  the  payment  of  the  last  installment 
of  the  capital  stock,  to  make,  file,  and  publish  a  certificate 
stating  the  amount  of  the  capital  so  fixed  and  paid  in  in 
cash.*  Another  section  requires  the  same  thing  to  be  done 
in  case  of  any  increase  of  the  capital  stock.*  Another  makes 
such  officers  and  directors,  in  case  of  a  failure  to  perform 
this  duty,  or  if  the  certificate  shall  be  untrue,  jointly  and 
severally  liable  for  all  the  debts  of  the  company  contracted 
after  the  expiration  of  the  said  thirty  days  and  before  such 
certificate  shall  be  recorded  as  aforesaid/  Further  on  there 
is  a  section  reading  as  follows:  ''  If  any  certificate  made  or 
any  public  notice  given  by  the  officers  of  any  company,  in 
pursuance  of  the  provisions  of  this  act,  shall  be  false  in 
any  material  representation,  all  the  officers  who  shall  have 
signed  the  same  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  contracted  while  they  were  stock- 
holders thereof."*     Suppose  the  directors  make,  file,  and 

^  Whitney  Arms  Go.  v.  Barlow,  S3  stock  paid  in,  and  an  erraneow  tlUUer 

N.  Y.  62;  s.  e.  20  Am.  Rep.  604,    To  meni  that  a  certain   person   was  a 

a  similar  effect  in  a  case  where  the  stockholder  will  not  render  the  offl- 

com  plaint  was  framed  with  a  count  cers  personally  liable, — see  Walton 

under  the  statute  torfailiT^g  to  file  a  v.  Godwin,  33  K.  Y.  St.  Bep.  S86;  11 

report,  and  also  with  a  count  under  N.  Y.  Supp.  391. 
the  stotute  for  filing  a  faUe  report.—  '  Nix.  N.  J.  SUts.  458^  §  19. 

Bee  Whitaker  v.  Masterton,  106  K.  Y.  *  IHd.,  §  20. 

277 ;  12  N.  £.  Rep.  604.    That  a  tUghi  «  IbidL,  i  21. 

diicrepancy  as  to  the  amount  of  capital  *  ibid.,  i  SO. 
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publish  the  certificate  required  by  the  first  of  these  sections 
before  the  capital  stock  is  paid  in,  and  thereafter,  and  before 
the  capital  stock  is  paid  in,  a  debt  is  contracted,  will  they  be 
personally  liable  to  pay  such  debt?  This  question  was  seri- 
ously  raised  and  discussed  at  length.  It  was  indeed  admitted 
that  the  certificate  was  false;  but  it  was  contended  neverthe- 
less that  the  defendants  were  not  liable  for  making  it,  because 
it  was  not  such  a  certificate  as  is  required  by  the  section  of 
the  statute  first  quoted.  That  section  required  a  certificate  to 
be  made  within  thirty  days  after  the  last  installment  of 
capital  stock  should  be  paid  in;  but  the  certificate  in  question 
was  made  before  that  time.  Therefore,  it  was  contended 
that  it  was  not  such  a  certificate  as  the  statute  called  for,  and 
there  was  no  personal  liability  upon  the  defendants  for  mak- 
ing it,  although  it  was  false.  It  was  plain  to  see  that  this 
contention,  if  allowed,  would  operate  entirely  to  defeat  the 
statute;  for  it  would  result  in  this:  if  the  last  installment  of 
stock  was  not  paid  in,  the  certificate  was  not  required  by  the 
act,  and  was  hence  not  within  the  penalty  of  the  statute, 
although  false;  while,  if  the  last  installment  was  paid  in, 
then  the  defendants  were  not  liable  because  it  would  not  be 
false.  It  is  almost  needless  to  say  that  the  court  did  not  take 
this  view  of  it,  although  one  judge  dissented.^ 

§  4249.  Each  Report  Gives  a  Separate  Cause  of  Action.— 
The  filing  of  a  false  report  by  a  manufacturing  corporation  on 
successive  years  gives  rise  to  a  separate  cause  of  action  as 
to  each  year,  under  the  New  York  statute  of  1848.* 

§  4250.  Statements  of  Sach  a  Report.  —  In  the  annnal 
statement  of  the  assets  of  the  corporation  required  by  the 

1  Waters  v.  Quimby,  27  N.  J.  L.  their  default  in  filing  and  publiflhiflg 

296.    It  was  also  held  that  the  pen-  the  certificate  required,  and  the  l^t- 

alty  given  by  the  nineteenth  section  ter  making  them  liable  for  the  p^r 

was  prospective,  while  that  given  by  ment  of  debts  accruing   l)ef(^  ^^ 

the  thirtieth  section  was  retrospect-  making  of  the  folae  certificate, 
ive ;  the  former  making  the  direct-  '  Anderson  v.  Speers,  68  Hoir  ^* 

ors  liable  for  debU  contracted  after  (N.  T.)  68. 
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Iowa  statute,  it  is  improper  to  state  tbe  outstanding  accounts 
as   assets,  without  deducting  an  approximate    amount    for 
probable  losses.^     Profits  of  a  former  season  should  not  be 
stated  as  a  separate  item,  where  they  have  not  been  declared 
or  withdrawn  from  the  general  assets.*    It  was  at  one  time 
held  in  the   Supreme  Court  of  New  York  that,  under  the 
Statute  of  1848  of  that  State,  relating  to  manufacturing  com- 
panies, the  directors  making  such  a  report  would  be  liable  as 
for  making  a  false  report,  unless  their  report  stated  how  much 
of  the  capital  stock  had  been  paid  for  in  cash  and  how  much 
in  property;*  but  a  later  holding  of  the  Court  of  Appeals  of 
that  State  is  to  the  effect  that  it  is  not  necessary  for  the  report 
so  to  state,  but  that  it  is  sufficient  if  it  states  the  amount  of 
tbe  capital,  that  it  has  all  been  paid  in,  and  then  gives  the 
amount  of  the  existing  debts/ 

S  4251.  Whether  Directors  so  Liable  for  Antecedent 
Debts.  —  It  has  been  recently  held  in  the  Supreme  Court  of 
New  York  that  the  Statute  of  1875  of  that  State*  does  not 
make  the  directors  who  have  signed  a  false  report  liable  for 
debts  contracted  before  the  publication  of  the  report,  especially 
where  such  debts  matured  before  the  date  of  such  publication  * 
This  decision  keeps  in  view  the  policy  of  the  statute,  which  is 
to  make  directors,  who  have  published  false  reports  which  may 
have  misled  the  public  into  giving  a  false  credit  to  the  com- 
pany, liable  for  debts  which  may  have  resulted  from  the  false 
credit  thus  created.  But  the  Supreme  Judicial  Court  of 
Massachusetts  holds  that  the  statute  of  that  State,^  providing 
that  the  officers  of  a  corporation,  who  knowingly  make  a  false 
certificate  to  be  filed  in  the  office  of  the  secretary  of  the  Com- 
monwealth, **  shall  be  jointly  and  severally  liable  for  its  debtsj' 

»  Hubbard  v.  Weare,  79  Iowa,  678?  $.  c.  44  N.  W.  Rep.  916. 

•  Ibid.  •  N.  Y.  Laws  1875,  ch.  611, «  21. 

*  Pier  9.  George,  20  Hun  (N.  Y.),  *  Torbet     v.    Godwin,    62     Hun 
210.                                                           (N.  Y.),  407;  «.  c.  42  N.  Y.  St.  Rep. 

«  Whitaker  v.  Masterton,  106  N.  Y.      823 ;  27  Abb.  N.  Gas.  (N.  Y.)  444 ;  17 
277 ;  $.  e.  12  N.  £.  Rep.  604;  S  N.  Y.     N.  Y.  Sapp.  46. 
Bt.  Bep.  888.  *  Pub.  Stoti.  Mais.,  eh.  106,  «  60. 
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applies  as  well  to  debts  existing  when  the  certificate  is  made 
to  future  debts.^ 


§  4252.  Liability  to  the  Creditors  CollectiTely  under 
Massachusetts  Statute. — Under  the  Massachusetts  statute* 
the  liability  is  to  all  the  creditors  as  a  class,  and  not  to  any 
particular  creditor  who  may  conclude  to  sue.* 

§  4253.  Director  is  an  '*  Officer.** — A  director  is  an  offi* 
cer  within  the  meaning  of  the  New  York  Statute  of  1875^ 
relating  to  limited  liability  companies,  which  makes  officers 
who  sign  false  reports  liable  for  the  debts  of  the  corporation/ 
especially  where,  in  case  the  directors  were  not  deemed  offi- 
cers, the  corporation  would  have  but  one  officer  who  could  sign 
the  report,  namely,  its  president* 

S  4254.  No  Defense  that  the  Director  is  Also  a  Cred- 
itor. — The  fact  that  the  director  is  a  creditor  of  the  company 
to  an  amount  exceeding  his  stock  furnishes  no  defense  what- 
ever to  this  species  of  liability.* 

§  4255.  Questions  of  Procedure. — Some  of  the  statutes 
provide  for  the  simultaneous  prosecution  of  actions  against 
the  offending  officers  and  against  the  company.'  One  of  them 
adds  a  provision  for  a  diacovery^with  the  qualification  that  the 
answer  is  not  to  be  admissible  against  the  person  "  charged 
with  any  of  the  said  misdemeanors."*  In  an  action  under 
such  a  statute  it  is  necessary  to  allege  that  the  defendant 
knew  the  report  to  be  false;*  but  it  is  not  necessary  to  pkad 


*  Felker  ••   Standard  Yam  Co.,  •  Richards  r.  Crocker,  19  AbK  K. 
148 Mass.  226;  $.  e.10  N.  E.  Rep. 220.  Gas.  (N.  T.)  73;  «.6.9X.  T.  St.  Btip. 

>  Pub.  8tat8.  Mass.,  ch.  106,  §  60.  531. 

'  George  Woods  Co.  v.  Storer,  144  *  Geiu  Stats.  R.  L  1872,  p.  306, 

Ma».  899;  $.  e.  11  N.  £.  Rep.  662.  i  19;  Rey.  Stats.  S.  O.  1878,  p.  862, 

*  Brand  v.  Qodwin,  8  K.  Y.  Stxpp.  ^  85. 

807.  •  Bright.  Purd.  Dig.  Piu  1878,  ^ 

*  Torbett  V.  Eaton,  49  Hon  (N.  Y.),  849,  i  176. 

209;  s.  c.  17  N.  Y.  8U  Rep.  117;  1  •  AnUy  i  4244;  Matthews  «.  Pfet^ 

H.  Y.  Snpp.  614*  terson,  16  OoL  216. 
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the  evidence  from  which  such  knowledge  is  to  be  inferred.^  In 
an  action  to  render  directors  of  a  corporation  personally  liable 
for  signing  a  false  certificate  that  the  capital  stock  was  fully 
paid  in,  the  report  of  commisBioners  appointed  to  take  subscrip- 
tions to  stock,  stating  that  a  certain  per  cent  iu  cash  had  been 
paid  in,  has  been  held  competent  evidence  where  it  was  not 
shown  that  the  amount  stated  has  not  been  paid  in.^  In  an 
action  under  the  New  York  Statute  of  1S7 5  *  sl  judgment  recov- 
ered by  the  plaintiff  against  the  corporation  is  not  admissible 
in  evidence  to  establish  the  debt.* 


Articlb  VII.    Liability  for  Debts  Contracted  in  Excess 

OF  A  Prescribed  Limit. 


GxcnoK 

4259.  Introductory. 

4260.  The  making  of  snch  excessiTO 

loans  a  misdemeanor. 

4261.  Differences  among  the  statutes 

as  to  limit  of  indebtedness. 

4262.  Loans  to  the  directors  them* 

selves. 
42S3.  Individual    liability    imposed 
upon  what  directors. 

4264.  Extent  of  the  liability  imposed. 

4265.  To  whom  liable:  to  creditors— 

to  the  corporation  itself. 

4266.  Provisions  for  the  exoneration 

of  dissenting  directors. 

4267.  Whether  the  corporation  also 

liable  for  such  excessive  debts. 

4268.  Remedies  given  to  enforce  these 

statutes. 

4269.  Liability    both    for    excessive 

debts  and  for  deficits  occa- 
sioned by  insolvency. 
42r0.  No  defense  that  the  corporation 
did  not  get  the  benefit. 


Section 

4271.  No  recovery  unless  on  a  case 

strictly  within  the  statute. 

4272.  No  defense  that  a  receiver  has 

been  appointed,  etc. 

4273.  No  defense  that  procedings  have 

not  been  taken  to  dissolve 
corporation. 

4274.  No  defense  that  another  action 

is  pending  against  defendants 
as  stockholders. 

4275.  Sucii  statutes  nut  enforceable  in 

other  States. 

4276.  Renewals,  substitutions,  and  ap- 

plication of  part  payments. 

4277.  This  liability  extends  to  debts 

due  to  stockholders. 

4278.  Right  of  action  not  altered  by 

corporate  dissolution. 
4270.  What   contracts   are    "debts" 

within  the  meaning  of  such 

statutes. 
4280.  Statute  of   limitations. 


*  Taylor  v.  Thompson,  66  How.  Pr. 
(N.  Y.)  102. 

«  Hatch  V.  Attrill,  118  N.  Y.  883; 
t.  e.  23  N.  £.  Rep.  549;  29  N.  Y.  St. 
Rep.  14. 

•  Laws  K.  Y.  1875,  ch.  611.  (  2L 


*  Torbett  «.  Goodwin,  17  N.  Y. 
Supp.  46;  Watson  v.  Goodwin,  17 
N.  Y.  Supp.  61 ;  following  Miller  v. 
White,  50  N.  Y.  137.  Compare  ante^ 
i  8396,  €t  ug.;  po9t,  i  4329. 
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§  4259.  IntTodactory.  —  Among   the    deyices   adopted  hj 
legislation  to  secure  to  the  shareholders  in  business  corpora- 
tions an  exemption  from  liability  to  pay  the  debts  of  the  com- 
pany, and  at  the  same  time  to  protect  the  public  dealing  with 
such  companies,  is  that  of  prohibiting  the  directors  from  con- 
tracting debts  in  behalf  of  the  corporation  beyond  a  stated 
limit,  and  making  them  personally  liable  for  any  such  excess, 
or  imposing  other  penalties  upon  them.     Perhaps  the  sim- 
plest form  of  such  a  statute,  which  can  be  quoted  as  an  exam- 
ple of  the  others,  is  the  following  from  the  statutes  of  New 
York,  of  which  there  are  several  chapters  relating  to  different 
kinds  of  business  corporations:  "  If  the  indebtedness  of  any 
such  corporation  shall  at  any  time  exceed  the  amount  of  its 
capital  stock,  the  directors  of  such  corporation  creating  such 
indebtedness  shall  be  personally  and  individually  liable  for 
such  excess  to  the  creditors  of  such  corporation."  ^    Anotlier 
form,  from  the  same  statutes,  is  slightly  diflFerent  in  respect 
of  the  words  printed  in  Italics:    "If  the  indebtedness  of  any 
such  company  shall  at  any  time  exceed  the  amount  of  the 
capital  stock,  the  trustees  of  such  company  assenting   thereto 
shall  be  personally  and  individually  liable  for  such  excess  to 
the  creditors  of  such  company."*    A  little  attention  to  this 
statute  will  suggest  that  it  leaves  widely  open  several  doors 
for  judicial  construction.     First,  wh^t  is  the  meaning  of  the 
expression  " capital  stock"?     Does  it  mean  simply  the  «tt6- 
scribed  stocky  or  the  stock  subscribed  by  solvent  persons,  or  the 
stock  subscribed  and  actually  paid  in  t    And  does  it  include 
or  exclude  stock  subscribed  and  paid  for  in  specific  property? 
Secondly,  what  will  be  the  evidence  of  the  assent  of  a  partic- 
ular director?     Will   his  assent  be  presumed  from  the  fact 
that  he  was  a  member  of  the  administration  at  the  time  when 
the  prohibited  debt  was  created?    Or  must  his  assent  be 
affirmatively  proved  by  the  creditor  proceeding  against  him! 
Thirdly,  is  he  liable  for  such  excess  to  any  creditor  whose 

1  Rev.   Stats.    N.    T.  (Banks   A         *  ilid.,  p.  710,  ( 23.    Similarly, flee 
Bros.,  6th  ed.,  1876),  vol.  IL,  p.  794,     Ibid.,  p.  508,  i  68. 
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debt  was  created  after  the  limit  had  been  reached,  or  is  his 
liability  to  all  the  creditors  as  a  class,  so  that  the  action 
against  him  must  be  brought  by  or  on  behalf  of  all  ?  Fourthly, 
the  debt  being  prohibited  by  positive  law,  does  it  remain 
enforceable  against  the  corporation  in  the  absence  of  a  saying 
clause  to  that  effect  in  the  statute  ?  Other  questions  which 
have  arisen  under  such  statutes  will  be  suggested  by  succeed- 
ing sections  of  this  article;  but  the  solution  of  some  of  them 
is  rendered  simple  by  the  canon  of  interpretation  that  these 
statutes  are  penal  and  hence  to  be  strictly  eoTistrued} 

§  4260.  The  Maklnir  of  Bach  Xbccessive  Loans  a  Misde- 
meanor. —  Statutes  of  some  of  the  States  also  punish  the  mak- 
ing of  such  excessive  loans  as  a  misdemeanor.* 

§  4261.  Differences  amonir  the  Statutes  as  to  limit  of 
Indebtedness. — On  further  analyzing  these  statutes,  wide  dif- 
ferences will  be  discovered  among  them  in  respect  of  the 
amount  of  the  indebtedness  which  the  directors  are  allowed 
to  contract.  The  most  usual  limit  is  the  amount  of  the  cap- 
ital stock  actually  paid  in.*  But  statutes  are  found  fixing  it 
at  "fifty  per  cent  of  the  amount  of  its  capital  actually  paid 
in."*  Others  fix  it  loosely  at "  the  amount  of  its  capital  stock,"* 
without  saying  whether  this  means  merely  potential  stock, 
subscribed  stock,  stock  actually  paid  in,  or  stock  paid  in  prop- 
erty as  well  as  money.  Another  fixes  the  limit  at  "  the  solvent 
stock  of  such  company,"  • — implying  that  the  stock  need  not 
be  paid  in,  but  that  it  must  be  subscribed  by  solvent  persons. 

>  Ante,  a  4164,  4242.  Stats.  S.  0.  1S73,  p.  839,  (  9;  Tenn. 

>  Such  as :  Cal.  Penal  Code,  i  566.     Acts  1875,  p.  248. 

See  also  Bev.  Stats.  N.  Y.  (Banks  A  <  Ala.  Code  1876,  «  1902. 

Bros.,  6th  ed.,  1876),  p.  545,  $  77 ;  •  Hard  Rev.  Stats.  lU.  1880,  p.  280, 

Oomp.  Laws  Utah  1876,  p.  635,  i  827.  i  16;  Rev.  Oode  Miss.  1871,  §  2420; 

'  Rev.  Laws  Idaho,  p.  622,  i  14;  Cod.  Stats.  Mont.  1871,  p.  409,  i  25; 

Bev.  Code  Md.  1878,  p.  376,  art.  7;  Rev.  Stats.  N.  Y.  (Banks  <Sc  Bros.,  6th 

Gomp.  Laws  Not.  1873,  §  8402 ;  Bright,  ed.,  1876),  vol.  IL,p.  794,  §  22 ;  Ibid., 

Pud.  Dig.  Pa.  1873, 1080,  i  25;  Gen.  p.  710,  §  23;  Ibid.,  p.  508,  «  58;  Laws 

Stats.  R.  I.  1872,  p.  806,  ^4;  Rey.  Wyo.  1869,  p.  241,  §  22. 

•  Ind.  Stats.  1876,  p.  662,  i  25.  See  Aimen  v.  Hardin,  60  Ind.  119. 
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Another  fixes  it  at  the  snbscriberl  capital  stock  ;^  and  this  is 
applicable  to  all  the  subscribed  capital  stock,  irrespective  of 
the  mode  of  disposition^  and  whether  it  is  paid  in  or  not.* 
Another  fixes  the  amount  at  **  twice  the  amount  of  its  capital 
stock  paid  in,  exclusive  of  deposits."*  Another  fixes  it  at 
"  one-half  its  capital  stock  then  actually  paid  in  or  unimpaired,"  * 
Another  is  more  explicit,  thus:  ''  The  total  amount  of  the 
debts  which  any  incorporated  company  shall  at  any  time  owe, 
whether  for  deposits  or  by  bond,  bill,  note,  or  other  contract, 
over  and  aboye  the  actual  deposits  with  the  said  company, 
shall  not  at  any  time  exceed  three  times  the  amount  of  the 
capital  stock  actually  paid  in.''*  Another,  in  the  same  State, 
enacts:  "No  debt  or  debts  shall  be  contracted  or  incurred  by 
or  on  behalf  of  any  incorporated  railroad  company,  beyond  or 
exceeding  its  available  means  in  its  possession  under  its  con- 
trol and  belonging  to  it,  including  its  bona  fide  and  available 
stock  subscriptions,  and  exclusive  of  its  real  estate,  at  the  time 
the  same  shall  be  contracted  or  incurred,  to  pay  and  discharge 
the  same  and  all  its  debts  previously  contracted  or  incurred."* 
Another,  in  the  same  State,  drops  simply  and  vaguely  to 
"one-half  the  amount  of  its  capital  stock";'  and  to  offset  this, 
another  in  Pennsylvania  rises  to  '*  three  times  the  amount  of 
its  capital  actually  paid  in.*'*  Another,  in  the  same  State, 
fixes  a  low  and  vague  limit  at  'Uhree-fourths  of  the  actual 
available  assets  of  such  company."  •  Some  statutory  draughts* 
men  have  thought  it  necessary  to  exclude  the  idea  that  the 
indebtedness  referred  to  should  not  include  the  capital  stock 
itself,  which  book-keeping  has  set  down  on  the  debit  side, — as 
by  reciting  that  "  the  total  amounts  of  the  debts  and  liabilities 

*  Oal.  Civ.  CJode,  §  309.  ing  half  the  capital  stock  and  assets. 

*  Moore  v.  Lent,  81  Oal.  602;  $.  e.  Niagara   Bridge  Works   v.   Jose,   59 
22  Fac  Rep.  875.  N.  H.  81. 

*  Gen.  Stats.  Mass.,  p.  203,  M  25, 26.  *  Rer.  Stats.  N.  Y.  (Banks  St  Bros., 

*  Gen.  Stats.  N.  H.  1867,  p.  281,  ^  4.  6th  ed.,  1876),  vol.  II.,p.  399, 5  8. 
Railroad    directOTS,    authorized    by  •  Und.,  p.  545,  4  77. 

N.  H.  Laws  1871,  ch.  S3,  to  contract  »  Ihid.,  p.  446,  §  38. 

debts  for  construction  and  equipment,  •Bright.    Purd.    Dig.   P^    1873, 

are  not  liable  under  this  sUtute  for  p.  997,  «  288. 
debts  so  contracted,  though  exceed-  •  /Wd.,  p.  1410,  i  33. 
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father  than  its  capital  stock)  of  any  such  company  shall  never 
exceed  the  amount  of  its  capital  stock  actually  paid  in.'*'  A 
statute  of  Rhode  Island  limits  the  indebtedness  which  banking 
companies  can  create  to  *^ sixty- five  per  cent  of  its  capital  stock 
actually  paid  into  said  bank/"  From  this  the  limit  mounts 
upward  in  a  statute  of  South  Carolina  to  "double  the  amount 
of  its  capital  stock  actually  paid  in,"'  and  again  sinks  in 
Vermont  to  "two-thirds  of  the  capital  stock  of  such  corpora- 
tion actually  paid  in."*  By  the  codes  of  California  and 
Dakota  the  directors  <5f  corporations  are  prohibited  from  cre- 
ating debts  "beyond  their  subscribed  capital  stock."*  A 
statute  of  Iowa,*  provides  that  articles  of  incorporation  must 
fix  the  highest  amount  of  indebtedness  to  which  the  corpora- 
tion is  to  be  at  any  time  subject,  which  must,  in  no  case, 
except  in  that  of  insurance  companies,  exceed  two-thirds  of 
the  capital  stock;  and  another  section '  provides  that  a  failure 
to  comply  substantially  with  this  and  other  requisites  in  rela- 
tion to  organization  and  publicity  renders  the  stockholders 
individually  liable  for  the  debts  of  the  corporation.  This 
statute  is  held  to  mean  potential  or  authorized  stock,  and  not 
stock  actually  subscribed  for  at  the  time  when  the  articles  are 
filed.*  Under  a  provision  of  the  National  Currency  Act,  the 
directors  of  national  hanks  who  make  or  assent  to  the  making 
of  a  loan  to  any  one  person,  of  a  sum  exceeding  one- tenth  of 
the  capital  stock  of  the  bank,  become  personally  and  individu- 
ally liable  for  all  loss  sustained  thereby.* 


»  Bright.  Purd.  Dig.  Pa.  1873, 
p.  1080,  i  25. 

'  Gen.  Statfl.  B.  I.  1872,  p.  296, 
«22. 

*  Bey.  Stats.  S.  0.  1873,  p.  862, 
«88. 

*  Gen.  Btata.  Vt.  1862  (Appendix 
1870),  p.  650,  H3.  See  National  Bank 
9.  Paige,  53  Vt.  452. 

*  1  Gal.  Oiy.  Code,  4809;  C&v.  Code 
Dak.  Ter.,  i  409. 

*  Iowa  Code  1880,  i  lOSl. 


»  Ibid.,  $  1068. 

*  Sweny  v.  Talcott,  85  Iowa,  103; 
«.  e.  52  N.  W.  Rep.  106. 

*  Rev.  SUts.  U.  S.,  i  5200 ;  Witters 
«.  Sowles,  31  Fed.  Rep.  1;  a.  e.  24 
Blatchf.  (U.  S.)  332.  ProviBions  spe- 
cially applicable  to  edncational  and 
religious  corporations:  Rey.  Stats. 
N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
vol.  IL,  p.  400,  §  11 ;  Gomp.  Laws 
Kan.  1879,  f  1176;  Rev.  Stats.  Texas 
1879,  p.  106,  art.  685. 
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§  4202.  Loans  to  fhe   Directors   ThemselT6s.  —  As  a  cor- 
poration may  lawfully  make  a  contract  with  one  of  its  direct- 
ors/ loans  of  money  by  the  corporation  to  the  directors  ar€  to 
he  counted  in  determining  whether  the  limit  prescribed  by  the 
statute  has  been  reached  prior  to  the  making  of  the  particu- 
lar loan  with  which  it  is  sought  to  charge  the  directors.'   The 
National  Currency  Act  provides  that  "  the  total  liabilities  to 
any  association,  of  any  person,  or  of  any  company,  corpora- 
tion, or  firm,  for  money  borrowed,  including,  in  the  liabilities 
of  a  company  or  firm,  the  liabilities  of  the  several  members 
thereof,  shall  at  no  time  exceed  one-tenth  part  of  the  amount 
of  the  capital  stock  of  such  association  actually  paid  in/" 
By  another  section  of  the  same  statute  "  if  the  directors  of 
any  national  banking  association  shall  knowingly  violate,  or 
knowingly  permit  any  of  the  officers,  agents,  or  servants  of 
the  association  to  violate,  any  of  the  provisions  of  this  title, 
....  every  director  who  participated  in  or  assented  to  the 
same  shall   be  held   liable  in  his  personal  and   individual 
capacity  for  all  damages  which  the  association,  its  share- 
holders, or  any  other  person,  shall  have  sustained  in  conse- 
quence of  such  violation.''^    Under   these  statutes  there  is 
a  holding,  which  seems  entirely  untenable   if  not  unintel- 
ligible, that  the  statute  does  not  apply  as  against  a  director 
where  a  loan  is  made  to  himself,  though   it   does  apply  as 
against  his  co-directors  assenting  to  the  loan.     The  theory  of 
the  case  is,  that  the  director  who  procured  the  loan  for  him- 
self stands  liable  as  a  simple  debtor.*    But  this  interpreta- 
tion cannot  possibly  be  sound,  because  a  director  violates  his 
duty  in  assisting  in  the  making  of  a  loan  to  himself  where 
the  statutory  limit  has  been  passed,  even  more  than  in  mak- 
ing it  to  a  third  person,  and  the  theory  which  remits  him  to 
the  position  of  a  simple  debtor  destroys  that  part  of   the 
statute  *  which  makes  him  liable  to  the  ^*  shareholders  or  any 


>  AnU,  f  4059.  «  Ihid.,  «  6239. 

•  Thacher  v.  King,  IM  Mass.  490;         *  Witters  v.  Bowles,  31  Fed.  Bep. 
••  c.  31 N.  E.  Rep.  64S.  1;  «.  c.  24  Blatchi  (U.  8.),  332. 

•  Bev.  Stats.  U.  8.,  k  5200.  •  Bey.  8tat8.  U.  8.,  i  5239. 
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other  person/'  sustaining  injury  in  consequence  of  such 
violation.  On  the  other  hand,  the  director  violating  the 
statute  by  receiving  the  prohibited  loan  cannot^  if  he  is 
otherwise  a  creditor  of  the  corporation,  have  the  remedy 
against  the  directors  provided  for  by  the  statute,  because  that 
would  give  him  a  remedy  for  his  own  wrong.^  So,  under  a 
statute  of  New  Hampshire,*  providing  that  no  stockholder 
who  consented  to  the  creation  of  a  corporate  debt  in  excess 
of  the  statutory  limit  "  shall  recover  against  any  corporation 
who  did  not  ....  consent  thereto,''  a  stockholder  to  whom 
the  corporation  became  immediately  and  originally  indebted  in 
excess  of  the  statutory  limit,cannot  recover  against  stockhold- 
ers who  did  not  consent  to  the  creation  of  the  indebtedness.' 

§  4203.  Individiial  liability  Imposed  apon  What  Directors. 

A  further  analysis  of  these  statutes  will  show  a  considerable 
difference  among  them  as  to  the  designation  of  the  directors 
upon  whom  this  individual  liability  is  imposed.  By  the  lan- 
guage of  one  of  them,  ''if  such  debts  and  liabilities  at  any  time 
exceed  such  amount,  the  directors,  who  were  such  at  the  time 
such  excess  of  debt  was  created,  are  jointly  and  severally  lia- 
ble for  such  excess,  unless  it  is  shown  that  they  voted  against 
the  contracting  of  such  debt  or  liability."*  By  another, 
"  trustees,  under  whose  administration  this  provision  is  vio- 
lated,  are  jointly  and  severally  liable  to  the  corporation  or 
creditors  for  the  excess."  •  By  another,  "  every  officer,  agent, 
or  stockholder  of  any  railroad  company  who  knowingly 
assents  to  or  has  any  agency  in  contracting  any  debt  by  or 
on  behalf  of  such  company,  unauthorized,"  etc.,  "is  guilty  of 
a  misdemeanor."  *  By  others,  the  liability  is  imposed  upon 
"the  directors  and  officers  of  such  corporation  assenting 
thereto.**^    By  another,  "the  directors  .  •  •  •  shall   be  liable 

*  Thacher  v.  King,  166  Mass.  490;  *  Rev.  Laws  Idaho,  p.  622,  i  14, 

••  «.  81  N.  £.  Rep.  648;  ante,  i  4186.  condensed. 

'  Gen.  Laws  N.  H.,  ch.  149,  «  15.  •  Oal.  Penal  Code,  4  666. 

■  Oonnecticat  River  Bank  «.  Fiake,  *  Huid  Rev.  Stata.  HI.  1880,  p.  280, 

ra  N.  H.  178.  i  16;  Cod.  Stats.  Mont.  1871,  p.  409, 

«  Ala.  Code  1876,  i  1902.  i  25;  Rev.  Stata.  N.  Y.  (Banks  & 
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in  their  individual  property  for  any  debt  they  may  contract 
over  and  above  the  solvent  stock  of  the  company."*  By 
otherSi  the  liability  is  imposed  upon  the  directors  "under 
whose  administration  it  happens."'  By  another,  the  liability 
is  imposed  upon  "the  directors  who  contracted  such  debts'';' 
by  another,  "the  directors  of  such  corporation  creating  such 
indebtedness";^  in  another,  "the  directors  under  whose 
administration  the  same  may  have  happened,  except  those 
who  may  have  caused  their  dissent  therefrom  to  be  entered  at 
large  on  the  minutes  of  the  said  directors  at  the  time,  and 
except  those  who  were  not  present  when  the  same  did  hap- 
pen."* By  another,  "every  officer,  agent,  or  stockholder  of 
said  company,  who  shall  knowingly  assent  to,  or  have  any 
agency  in  contracting  or  incurring  any  debt  in  violation  of 
the  provisions  of  this  section,  shall  be  personally  and  indi- 
vidually liable  to  pay  such  debt.''*  By  another,  "the  direct- 
ors and  officers  contracting  the  same,  or  assenting  thereto."' 
By  another,  "the  directors  for  the  time  being  shall  forfeit 
$1,000  each."*  By  another,  "if  they  do  contract  debts  for  a 
largeramount,  they  shall  be  individually  liable  for  the  same 
after  the  means  of  the  corporation  are  exhausted."  * 

§  42M.  Extent  of  the  liability  Imposed. — Nearly  all  the 
statutes  make  the  directors, upon  whom  the  liability  is  imposed, 
liable  for  the  excess  of  debts  contracted  beyond  the  prescribed 
limit.^*    Most  of  the  statutes  use  such  language  as  ^  shall  be 


Bros.,  6th  ed.,  1876),  vol.  n.,p.  710, 
« 23;  Ihid.,  p.  508,  ^  68;  Ibid.,  p. 446, 
i  86;  Tenn.  AcU  1875,  p.  248;  Gen. 
Stats.  Vt.  1862  (Appendix  1870),  p.  560, 
«  43;  Laws  Wyo.  1869,  p.  241,  ^  22. 

^  IndL  Stat.  1876,  p.  622,  $  25. 

•  Rev.  SUts.  Me.  1871,  p.  410,  i  40. 
Similarly,  Kev.  Code  Md.  1878,  p.  S76, 
art.  7;  Gen.  Stats.  Mass.,  p.  203,  §  27 ; 
Oomp.  Laws  Nev.  1873,  ^  3402 ;  Bright. 
Purd.  Dig.  Pa.  1873,  p.  440,  §  83 ;  Gen. 
Stats.  R.  1. 1872,  p.  806,  M4;  Ibid., 
p.  276,  i  22;  Rev.  Stats.  8.  C.  1873, 
p.  339,  i  9;  Ibid.,  p.  862,  $  33. 
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•  Rev.  Code  Miss.  1871,  i  2420. 

«  Rev.  SUte.  N.  Y.  (Banks  &  Bros., 
6th  ed.,  1876),  vol.  II.,  p.  794,  i  22. 

•  Ibid.,  p.  399,  i  8. 

•  Ibid.,  p.  545,  i  77, 

»  Bright.   Purd.   Dig.   Pa.    1878, 
p.  997,  ^  288;  Ibid.,  p.  1080,  i  25. 

•  Gen.  Stats.  R.  L  1872,  p.  296, 
«25. 

•  Rev.  Stats.  Tex.  1879,  p.  106,  «rL 
636. 

»  Hurd's  Rev.  Stala.  1880,  p.  880, 
i  16;  Rev.  Stats.  Me.  1871,  p.  410, 
4  40;  Gen.  Stots.  Mass.,  p.  208,  $  27; 
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liable  for  such  excess  ";  but  some  of  them  vary  the  language 
by  saying  in  form  that  the  directors  who  assent  to  the  con- 
tracting  of  debts  beyond  the  prescribed  limit  "  shall  be  liable 
/or  the  same";  ^  or  liable  for  any  debt  they  may  contract  over 
and  above  the  prescribed  limit.^  Some  of  them  make  their 
liability  in  terms  analogous  to  that  of  guarantors,  by  adding 
some  such  expression  as  ''  after  the  means  of  the  corporation 
are  exhausted."  *  Some  statutes  say:  ''And  in  case  of  any 
excess,  the  directors,  under  whose  administration  it  shall 
happen,  shall  be  jointly  and  severally  liable,  to  the  extent  of 
such  excess,  for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted,  as  long  as  they  shall 
respectively  continue  in  office,  and  until  the  debts  shall  be 
reduced  to  the  amount  of  the  capital  stock  of  such  company 
paid  in."^  Another  statute  enacts  that  "  the  directors  for  the 
time  being  shall  forfeit  $1,000  each,  and  the  charter  of  such 
bank  shall  thereupon  be  declared  null  and  void.'*^  It  has  been 
held,  under  a  New  York  statute,  which  makes  directors  jointly 
and  severally  liable  to  the  corporation,  in  case  the  indebted- 
ness shall  exceed  three  times  the  amount  of  the  capital  stock 
actually  paid  in,  and  to  the  creditors  thereof  in  the  event  of  a 
dissolution  of  the  corporation, — that  the  liability  of  the  direct- 
ors is  not  restricted  to  those  debts  which  were  contracted  or 
remained  unpaid  while  the  excess  of  indebtedness  existed^ 
but  attaches  to  any  debt  of  the  corporation,  in  case  it  shall 
appear,  upon  investigation,  that  at  any  time  there  has  been  an 


Bev.  Code  Mia^.  1871,  i  2420;  Co<L 
Stats.  Mont.  1871,  p.  409,  ^25;  Comp. 
Laws  Nev.  1873,  $  3402;  Rev.  Stats. 
K.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
voU  II., p.  H99,  §  3;  Ibid.,  p.  794,  §  22; 
Ibid.,  p.  710,  §  23 ;  Ibid.,  p.  608,  §  68 ; 
Ibid,,  p.  545,  i  77;  Ibid.,  p.  446,  §  36; 
2  Bright.  Purd.  Dig.  Pa.  1873,  p.  997, 
4  288;  Ibid.,  p.  1410,  4  83;  Ibid.,  p. 
1080,  i  25;  Gen.  Stats.  R.  I.  1872, 
p.  296,  i  22;  Rev.  Stats.  8.  0.  1873, 
p.  339,  4  9 ;  Rev.  Stats.  8.  0.,  p.  362, 
4  33;  Tenn.  Acts  1875,  p.  248;  Gen. 
BUts.  Yt.  1862  (Appendix  1870),  p. 


650,  M3;  Laws  Wyo.  1869,  p.241» 
4  22. 

>  Rev.  Code  Md.  1878,  p.  876,  art. 
7;  Rev.  Stats.  Tex.  1877,  p.  106,  arU 
636. 

>  Ind.  Stats.  1876,  p.  662,  i  26. 

*  Gomp.  Laws  Kan.  1879,  $  1176; 
Rev.  Stats.  Tex.  1877,  p.  106,  art.  636. 

*  Gen.  Stats.  R.  I.  1872,  p.  806, 
4  14.  So  nearly.  Bright.  Purd.  Dig. 
Pa.  1873,  p.  1410,  i  33 ;  Rev.  Stata. 
8.  C.  1873,  p.  362,  4  83. 

»  Gen.  Stats.  R.  I.  1872,  p.  800^ 
4  25. 
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excess  of  indebtedness  beyond  the  limit  fixed  by  the  statute.* 
This  view  of  such  statutes  seems  to  be  unsound.  It  ignores 
the  real  policy  of  the  statute,  which  is  the  protection  of  the 
creditors  of  the  corporation,  and  makes  it  more  highly  penal 
than  necessary  to  accomplish  its  purposes.  A  better  view  is 
that  taken  by  the  same  court  at  a  later  date,  that  the  personal 
liability  created  by  the  statute  should  be  limited  to  debts  due 
to  creditors  to  whom  such  excess  is  owing.*  It  is,  by  the  terms 
of  most  of  the  statutes  themselves,  and  by  their  manifest 
policy,  limited  to  the  amount  of  the  excese  of  the  debts  over  the 
prescribed  limit.*  Where  a  single  creditor  is  permitted  to  sue, 
he  cannot  recover  the  entire  excess  in  eolido,  but  at  most  can 
recover  only  the  amount  of  hi$  debt  or  demand/  and  under 
some  theories  he  can  only  recover  his  proportion  of  it.*  On 
the  other  hand,  where  the  liability  was,  as  it  is  described  in 
the  simplest  forms  of  these  statutes,  "  for  the  excess,"  an  inter- 
pretation has  been  fallen  into  which  assimilates  their  liability 
to  that  of  guarantors  of  final  payment^  which  is  believed  to 
comport  best  with  the  real  policy  of  all  such  statutes,  by  hold- 
ing that  the  effect  of  the  statute  is  to  make  the  directors  indi- 
vidually liable  for  such  specific  debts  only  as  were  contracted 
with  their  assent  in  excess  of  the  paid-up  capital,  and  which 
remained  unpaid  after  the  exhaustion  of  the  corporate  assets.* 
But  where  the  charter  of  a  bank  provided  that  in  case  of  an 
overissue  of  bills,  the  directors  under  whose  administration 
it  should  happen  should  be  liable  for  the  same,  in  their  pri- 
vate and  individual  capacities,  and  also  that  the  stockholders 
should  be  ultimately  liable  for  the  redemption  of  all  the  bills 
issued,  the  liability  of  the  stockholders  for  such  excess  was  not 
secondary  and  collateral  to  that  of  the  directors,«so  as  to 
require  their  personal  liability  to  he  first  exhausted.^    In  some 

^  Tallmad^  v.  Fishkill  Iron  Co.,  4  *  Anderson    v.   Spears,    21    Hnn 

Barb.  (N.  Y.)  882.  (N.  Y.),  66S ;  #.  e.  60 How,  Pr.  (N.  Y.) 

'  Patterson  v*  Robinson,  87  Hun  421. 

(N.  Y.),  841.  •  AUiBon  v.  Goal  Oo.,  87  l^nn  60; 

*  Sturges  V.  Burton,  8  Ohio  St.  215 ;  «.  e.  9  S.  W.  Rep.  226 ;  4  Rail.  A  Corp. 
f .  c.  72  Am.  Dec.  582.  L.  J.  559. 

*  Moultrie  v.  Smiley,  16  Ga.  289.  '  McDougald  v.  Lane,  18  Ga.  444. 
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cases  the  draughtsmen  of  such  statutes  have  thought  it  neces- 
sary to  negative,  in  express  terms,  the  conclusion  that  a 
debt  for  which  the  directors  are  rendered  so  liable  includes 
the  indebtedness  of  the  corporation  for  its  capital  stock;  but, 
in  the  absence  of  such  clauses,  a  judicial  decision  would 
Iiardljbe  necessary  to  establish  that  the  indebtedness  referred 
to  in  such  statutes  does  not  include  the  theoretical  indebtedness 
of  the  corporation  to  its  own  stockholders  for  their  stock/ 

g  4265.  To  Whom  Liable:  To  Creditors — to  the  Corpora- 
tion Itself. — Most  of  these  statutes  simply  make  the  directors 
contracting  such  excessive  debts,  liable  therefor  to  the  credit- 
ors of  the  company,*  meaning,  of  course,  to  the  persons  in 
whose  favor  such  debts  were  contracted.  In  some  cases  it  is 
not  distinctly  so  expressed;*  but  in  such  cases  the  implica- 
tion of  course  is,  that  they  are  liable  to  creditors;  because 
when  it  is  said  that  a  man  is  liable  for  a  debt, the  meaning  is 
that  he  is  liable  to  the  person  to  whom  the  debt  is  due.  Some 
of  the  statutes  have  declared  a  liability  to  the  corporation  as 
well  as  to  its  creditors.  Thus,  a  statute  of  South  Carolina 
uses  this  language:  ''And  in  case  of  excess  the  directors  in 
whose  administration  it  shall  happen  shall  be  jointly  and 
severally  liable  for  the  same  in  their  natural  capacities,  as 
well  to  the  directors  of  the  other  party  as  to  the  corporation."* 
So,  a  statute  of  New  York  uses  this  language:  "Shall  in  their 
individual  and  private  capacities,  jointly  and  severally,  be 
liable  for  such  excess  to  the  said  corporation,  and  in  the  event 
of  its  dissolution,  to  any  of  the  creditors  thereof,  to  the  full 


*  The  debts  referred  to  in  Cal.  Civ 
Code,  §  809,  making  directors  of  cor- 
porations personally  liable  for  debts, 
created  beyond  their  subscribed  cap- 
ital stock,  do  not  include  capital  stock 
paid  for  corporate  property :  Moore  v. 
Lent,  SI  Cal.  602 ;  «.  c.  22  Pac.  Rep. 
876. 

*  Cod.  Stats.  Mont.  1871,  p.  409, 
i  25;  Bey.  Stats.  N.  T.  (Banks 
ABros.,  6th  ed..  1876),  yol.  II.,  p. 
794,  i  22;  Ihid.,  p.  710,  i  23;  Ibid., 


p.  608,  ^  58 ;  Ibid.,  p.  545,  §  77 ;  Ibid., 
p.  446,§  36;  Gen.  Stats.  B.  I.  1872,  p. 
296,  ^  22 ;  Tenn.  Acts  1875,  p.  248 ; 
Laws  Wyo.  1869,  p.  241,  $  22. 

•  Bright.  Purd.  Dig.  Pa.  1873, 
p.  997,  §  288;  Ibid.,  p.  1410,  ^  33; 
Ibid.,  p.  1080,  5  25 ;  Gen.  Stats.  Vt. 
1862  (Appendix  1870),  p.  550,  §  43; 
Ind.  Stats.  1876,  p.  662,  §  25 ;  Oomp. 
Laws  Kan.  1879,  §  1176;  Bey.  Stats. 
Texas  1879,  p.  106,  art.  635. 

«  Bey.  Stats.  S.  C.  1873,  p.  839,  i  9. 
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amount  of  such  excess,  with  legal  interest  from  the  time  such 
liability  accrued.''  ^  The  author  does  not  recall  any  case 
where  the  effect  of  this  clause  making  them  liable  to  the  cor- 
poration has  been  construed.  The  corporation  presumptively 
gets  the  consideration  of  the  debt  contracted,  although  in 
excess  of  the  statutory  limit.  Does  the  statute  mean  that  the 
corporation  can  keep  this  benefit,  and  then,  after  having  paid 
the  debt  (or  possibly  without  having  paid  it),  turn  round  and 
sue  the  directors  and  recover  it  of  them?  It  is  very  difficult 
to  see  how  any  liability  can  attach  for  such  an  act,  save  to  the 
creditor  of  the  corporation  in  whose  favor  the  debt  was  con- 
tracted.  Even  where  the  corporation  becomes  insolvent,  its 
assignee  or  receiver,  in  suing  to  enforce  such  a  liability  of  the 
directors,  would  act  in  right  of  the  creditors,  and  not  in  right 
of  the  corporation;  for  the  latter,  having  suffered  a  practical 
dissolution,  would  have  only  a  theoretical  right  at  most  in 
seeing  that  its  just  debts  were  paid.  Where,  however,  the 
liability  is  to  the  corporation  itself,  and  the  action  to  enforce 
it  is  brought  against  the  directors  by  the  corporation  or  its 
legal  representative,  the  directors  are  entitled  to  a  reduetiim 
for  advances  made  by  them  to  the  company,  as  well  against  the 
demand  of  creditors  after  dissolution,as  they  would  haveagainst 
the  demand  of  the  corporation  before  dissolution.'  Where 
such  a  statute  sajrs  that  they  shall  be  liable  to  creditors,  does 
it  mean  that  they  shall  be  liable  to  any  creditor  who  may 
elect  to  sue,  or  to  all  the  creditors  as  a  class  ?  Where  the 
statute  prescribes  a  remedy  in  equity,*  there  would  not  be 
much  difficulty  in  answering  the  question;  because,  by  the 
principles  of  that  forum,  such  an  action  would  ordinarily  be 
brought  by  or  on  behalf  of  all  the  creditors  against  all  the 
directors  liable.  And  this  construction  has  been  put  upon  a 
statute  of  New  York  relating  to  manufacturing  corporations,* 
— the  conclusion  being  that  such  action  can  only  be  brought 

^  Bev.    Stots.    N.   T.  (Banks   A  *  TallmiMlge  «.  Fiahkill  Jzoa  Gow,  4 

Bros.,  6th    ed.,    1876),    p.  S99,  §  8.  Barb.  (N.  Y.)  882. 

Nearly  the  same  is  Ck)mp.  Laws  Nev.  »  Pott,  i  4810,  et  $eg. 

1873,  §  8402.  See  Tallmadge  v.  Fish-  *  N.  Y.  Laws  of  1848,  ch.  40,  i  IB. 
km  Iron  Co.,  4  Barb.  (N.  Y.)  882. 
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by  all  the  creditors  jointly^  or  by  one  in  behalf  of  himself  and 
all  the  others,  and  that  each  creditor  can  only  recover  such  a 
proportion  of  the  excess  of  the  debts  over  the  amount  of  the 
capital  stock  as  his  debt  bears  to  the  whole  amount  of  the 
dobts  of  the  company.^ 

§  4266.  Provisions  for  the  Exoneration  of  Dissentingr 
Directors. — It  is  assumed,  on  grounds  elsewhere  discussed,' 
that  any  director  may  exonerate  himself  from  the  liability 
thus  imposed,  by  showing  that  he  dissented  from  the  creation 
of  the  prohibited  debt,  and  did  what  he  conld  to  prevent  it. 
But  as  this  opens  the  door  to  frauds  on  the  statute,  some  of 
tlie  Legislatures  have  seen  fit  to  prescribe  in  express  language 
what  shall  be  evidence  of  such  dissent  sufficient  to  exonerate 
the  director.  Thus,  a  statute  of  New  York  contains  this  ex- 
ception: "  Except  those  who  may  have  caused  their  dissent 
therefrom  to  be  entered  at  large  on  the  minutes  of  the  said 
directors  at  the  time,  and  except  those  who  were  not  present 
when  the  same  did  happen."'  An  exception  in  nearly  the 
same  words  is  found  in  a  statute  of  Nevada/  and,  it  is  believed, 
in  other  statutes.  Some  of  the  statutes  are  more  explicit,  — 
providing  that  absent  or  dissenting  directors  may  be  exonerated 
by  recording  their  vote  on  the  minutes,  or  giving  notice  at  a 
stockholders'  meeting;*  or  by  giving  notice  of  such  absence 
or  dissent  to  either  of  the  bank  commissioners;*  or  to  the 
governor  and  council,  and  to  the  stockholders  at  any  general 
meeting;^  or  by  filing  a  written  objection  with  the  secretary 
of  the  company  or  with  the  clerk  of  the  county.*  There  is 
hardly  a  doubt  that  these  statutes  are  exclusive,  and  that  no 
other  mode  of  exoneration  is  open  to  the  director.  But  in 
the  case  of  the  more  numerous  class  of  statutes,  where  the  lia- 

*  Anderson  v.  6peera,  21  Hun  •  2  Bright.  Purd.  Dig.  Pa.  1S73,  p. 
(N.  Y.),  568;  #.c.  59  How.  Pr.  (N.  Y.)  1410,  k  33;  Rev.  Stats.  S.  0.  1S73,  p. 
421.                                                             339,  i  9 ;  Ibid.,  p.  362,  4  33. 

'  Ante,  4  4111 ;  post,  §$  4358,  4359,  *  Gen.  Stats.  Mass.,  p.  203,  $  28. 

4360,  4361.  '  Rev.  Stats.  Me.  1871,  p.  410,  %  41. 

'  Rev.  Stats.  N.  Y.  (Banks  &  Bros.,  Nearly  the  same  is  Rev  Code  Md. 

6th  ed.,  1876),  vol.  II.,p.  399,  4  8.  1878,  p.  876,  art.  7. 

*  Oomp.  Laws  Nev.  1873,  4  3402.  '  2  SUnt.  Ky.  SUt.,  p.  521,  4  16. 
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bility  is  imposed  upon  "the  directors  ctssenting  thereto,**  the 
creditor  would,  in  order  to  recover,  on  elementary  principles, 
be  required  to  state  and  prove  a  case  within  the  statute;  and 
this  would  require  him  both  to  allege  and  prove  that  the 
directors  against  whom  he  proceeds  did  assent  to  the  unlaw- 
ful contract.  Moreover,  if  the  statute  exempts  from  liability 
those  directors  who  were  not  present  when  the  debt  was  con- 
tracted, it  is  necessary,  in  order  to  charge  a  director,  to  show 
afiirmatively  that  he  was  present  when  this  was  done.^  But 
where  the  statute,  like  some  of  the  above,  points  out  the  mode 
which  the  director  must  pursue  for  his  exoneration,  a  mere 
eimulated  compliance  with  it  will  not  exonerate  him.  When, 
therefore,  a  director,  in  formal  compliance  with  such  a  statute/ 
recorded,  in  the  proper  county  court  office,  a  notice  that  the  in- 
debtedness of  the  company  exceeded  the  capital  stock  by  $268, 
and  stated  his  objection  thereto,  but  nevertheless  continued 
to  officiate  actively  as  a  director,  and  co-operated  in  carryiug 
on  and  expanding  the  company's  business,  till  the  excess  of 
indebtedness  over  the  capital  stock  was  swelled  to  more  than 
$5,000,  and  he  filed  no  further  notice  and  objection  under  the 
statute,  and  did  not  prove  that  he  did  not  concur  in  and 
approve  the  contracting  of  such  increased  indebtedness,  it  was 
presumed  that  they  were  contracted,  either  at  his  instance,  or 
with  his  sanction,  and  he  was  held  liable.'  In  one  State 
only,  so  far  as  the  writer  knows,  has  this  statutory  liability 
been  held  to  attach  to  all  the  directors  without  reference  to 
their  assent  or  dissent;  and  the  case  so  holding  is  so  clearly 
out  of  line  with  all  other  American  decisions  on  the  point, 
that  it  must  be  regarded  as  not  well  decided.* 

§  4267.  Whether  the  Corporation  also  liable  for  SacH 
Excessive  Debts.  —  Under  judicial  conceptions  which  pre- 
vailed fifty  years  ago,  when  the  so-called  doctrine  of  vUra 
vires  was  much  more  fashionable  than  now,  if  a  corporation 
were  by  statute  prohibited  from  contracting  a  debt  in  excess 

>  Irvine  v.  McKeon,  2S  Cal.  472.  ■  Cornwall   v.  Eaatham,  S   BiMh 

*  2  Stant.  Ky.  Stat.,  p.  521,  4  16.         (Ky.),  661. 

*  Banks  v.  Darden,  IS  Ga.  818. 
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of  a  certain  amount,  any  debt  so  contracted  would  be  held 
vindf  so  that  no  recovery  could  be  had  thereon  against  the 
corporation.^  But  it  is  believed  that  such  judicial  concep- 
tions are  seldom  acted  upon  at  the  present  day.'  There  are 
decisive  reasons  against  it.  First,  the  general  public  who 
deal  with  corporations  cannot,  from  the  nature  of  things, 
have  the  means  of  knowing  the  volume  of  the  indebtedness 
of  any  business  corporation;  but  the  stockholders  have  the 
right  to  inspect  the  corporate  books,  and  legal  remedies, 
some  of  them  highly  penal,  exist  to  compel  the  exercise  of 
this  right*  They,  therefore,  have  the  means  of  knowing  the 
volume  of  the  corporate  debts,  and  what  their  trustees,  the 
directors,  are  doing  in  the  execution  of  their  trust.  Sec- 
ondly, in  the  absence  of  fraud  or  collusion,  such  a  contract  is 
always  executed  on  the  side  of  the  lender.  He  has  parted 
with  his  money  and  the  corporation  has  received  it.  The 
contract  has  been  fully  executed  on  one  eide^  —  which  brings 
the  case  within  the  rule,  hereafter  considered,  which  pre- 
vents a  corporation  from  setting  up  the  defense  of  ultra  viree 
to  avoid  contracts  made  for  it  by  its  duly  appointed  oflQcers.^ 
Thirdly,  this  case  is  strongly  analogous  to  the  case  where  a 
natural  person  or  corporation  appoints  an  agent  to  perform 
a  certain  duty  and  gives  him  orders  how  to  perform  it.  If 
the  agent,  while  acting  in  the  discharge  of  that  employment, 
injures  a  third  person,  the  principal  is  liable,  although  the 
agent  may  have  acted  against  his  express  orders.*  So,  here, 
the  State  clothes  the  corporation  with  the  general  power  of 
contracting  debts,  but  prohibits  the  directors  from  exercising 
this  power  beyond  a  certain  limit.  In  the  case  of  the  agent 
the  stranger  cannot  in  general  know  whether  he  has  acted  in 
conformity  with  his  instructions  or  against  them.  So  in  the 
case  of  the  directors  contracting  the  debt,  the  obligee  can 

^  PosU  §  50S8,  et  nq.  '  Po$t,  i  4407,  et  $eq. 

*  Bee,     however,     VTorkingmen't  *  Pa$t,  \  6024. 

Banking  Co.  v.  Rautenberg,  103  HL  *  PoH,  §  6283.    Ck>mpare  the  rea- 

460;  f.  e.  42  Am.  Rep.  26;  Weber  v.  soning  in  XJnderhill  v.  Santa  Barbara 

SpolLane   Nat.  Bank,  60  Fed.  Bep.  Ac  Co.,  93    Cai.  800,  310;  #.  c.  28 

735.  Pac.  Bep.  1049. 
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never  know  whether  the  prescribed  limit  of  indebtedness  has 
been  reached.  The  principle  which  holds  the  principal  in 
the  one  case^  will  hold  the  corporation  in  the  other.  Not 
only  legal  analogies,  then,  but  the  strongest  considerations  of 
justice,  require  that  the  corporation  should  hold  to  such  con- 
tracts,unless  the  creditor  at  the  time  of  giving  the  credit 
knows  that  the  statutory  limit  of  indebtedness  has  been 
reached;^  and,  in  the  absence  of  decisions  to  the  contrary, 
this  may  safely  be  accepted  as  the  view  of  the  courts  and  of 
the  profession.  But  some  of  the  Legislatures  have  thought 
it  necessary  to  put  this  question  beyond  peradventure  by 
express  enactments.  ''This  provision/'  says  the  Legislature 
of  Maine,  **  shall  not  exempt  the  bank,  or  its  lands,  goods,  or 
chattels  from  liability  for  such  excess."*  "This  shall  not 
be  construed,''  say  the  Legislatures  of  Rhode  Island  aud 
Maryland,  "to  exempt  the  corporation,  or  their  lands,  tene- 
ments,  goods,  or  chattels,  from  being  also  liable  for  and 
chargeable  with  such  excess."'  "  But  the  debts,"  says  the  Leg- 
islature of  New  York,  "  contracted  in  violation  of  the  pro- 
visions of  this  section,  shall  not  be  deemed  invalid  against 
the  said  company  by  reason  thereof."*  "The  last  section,'' 
says  the  Legislature  of  Utah,  "  does  not  affect  the  validity  of 
a  debt  created  in  violation  of  its  provisions,  as  against  the 
company."*  The  enacting  of  these  clauses  cannot  have, 
been  necessary;  for  it  can  scarcely  be  conceived  that  the 
Legislature  could  have  intended,  in  enacting  statutes  making 
the  directors  liable  for  contracting  debts  beyond  a  prescribed 
limit,  to  impair  the  security  of  the  creditor  against  the 
funds  of  the  corporation  on  the  faith  of  which  he  contracted, 
and  remit  him  to  an  action  against  directors  who  may  be 
personally  insolvent.     Accordingly,  some  of  the  courts  have 

1  IJnderhill  v.  Santa  Barbara  &c.  '  Gen.  Stats.  B.  I.  IS72,  p.  296, 

Co.,  supra.    By  the  statute  of  Mis-  §23;  Rev.  Code  Md.  IS78,  p.  876, 

sissippi  the  directors  are  liable  only  art.  7. 

provided  the  "  creditor  had  no  notice  *  Eev.    Stats.    N.  Y.    (Banks   & 

or  knowledge  of  the  excess  of  such  Bros.,  6th  ed.,  1876),  vol.  II,,  p.  645, 

contract,  at  the  time  it  was  made."  §  77. 
Rev.  Code  Miss.  1871,  §  2420.  *  Oomp.  Laws  Utah  1876,  p.  686, 

>  Rev.  StaU.  Me.  1871,  p.  410,  ii(k  i  328. 
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recently  taken  the  view^  that  unless  the  statute  declares  the 
contract  void  in  express  terms,  it  is  to  he  construed,  not  as 
prohibiting  the  corporation  from  making  it  as  between  it  and 
the  creditor,  but  as  making  it  a  breach  of  trust  on  the  part 
of  the  directors  as  between  them  and  the  corporation,  and 
as  giving  the  corporation  or  the  creditors  an  additional  remedy 
against  the  directors  for  any  loss  sustained  by  reason  of  it/ 

§  4268.  Semedles  Given  to  Enforce  These  Statutes. — Some 
of  the  Legislatures  have  taken  the  precaution  to  prescribe  the 
remedies  which  may  be  pursued  to  enforce  the  provisions  of 
such  statutes;  and  this  should  have  been  done  in  all  cases, to 
avert  the  danger  of  the  judges  rendering  the  statutes  ineffec- 
tual by  narrow  interpretations  in  respect  of  the  remedies  to 
be  pursued  under  them.  Some  of  the  statutes  prescribe  an 
action  of  contract;  *  others  an  action  of  debt;  *  and  it  should  be 
observed  that  this  is  the  proper  action  at  common  law  to 
recover  the  penalty  given  by  such  a  statute/  Statutes  enacted 
in  States  practicing  under  a  code,  where  there  is  but  one  form 
of  civil  action,  merely  provide  that  the  liability  may  be 
enforced  by  an  acUon}  One  of  them  makes  the  offending 
directors  liable  to  arrest  and  imprisonment  in  execution  of  the 
judgment,  in  like  manner  as  defendants  in  trespass/  Many 
of  these  statutes,  and  notably  those  just  cited,  provide  for  a 
survival  of  the  cause  of  action,  by  stating  that  the  action  may 
be  prosecuted  against  executors  and  administrators. 

§  4209.  Liability  Both  for  Excessive  Debts  and  for  Deficits 
Occasioned  by  Insolvency. — Statutes  have  been  enacted  ^  which 
render  directors  liable  for  all  excess  of  debts  beyond  a  pre- 
scribed limit,  without  regard  to  the  solvency  of  the  corpora- 

»  Woolverton  v.  Taylor,    132  HI.  •  2  Bright.  Purd.  Dig.  Pa.   1S78, 

107 ;   f .  c.  £2  Am.  St.  Rep.  521 ;  23  p.  1080,  §  25. 

N.  E.   Rep.  1007 ;   28  Am.  &  Eng.  *  Sturges  v.  Burton,  8  Ohio  St.  216 ; 

Corp.  Oas.  467 ;   Underhill  v.  Santa  f .  c  72  Am.  Dec.  582. 
Barbara  Ac.  Co.,  98  Cai.  300, 807 ;  #.  c  '  Rev.  Code  Md.  1878,  p.  876,  art  7. 

»  Pac.  Rep.  1049.  •  Rev.  Stats.  N.  Y.  (Banks  A  Bros,, 

•  Gen.  Stota.  Maag.,  p.  208,  §  27.  6th  ed.,  1876),  vol.  IL,p.  645,  $  77. 

«  Such  as  Mich.  Act,  Mar.  15, 1837,  k  25. 
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tion ;  and  for  all  deficits  in  case  of  insolvency,  without  regard 
to  the  excess  of  debts  incurred.* 

§  4270.  No  Defense  that  the  Corporation  did  not  Got  the 
Benefit.  —  Where  the  contract  is  fairly  made  on  the  part  of 
the  creditor,  with  the  corporation  through  its  agents,  it  is  no 
defense  that  the  corporation  did  not  get  the  benefit  of  it;  for 
to  allow  such  a  defense  would  be  in  effect  to  allow  the  direct- 
ors, after  having  involved  the  corporation  in  liability  for  a 
prohibited  loan,  to  escape  the  personal  liability  which  the 
statute  imposes  upon  them,  on  the  ground  that,  in  addition 
to  this,  they  had  cheated  the  corporation  out  of  the  proceeds. 
Thus,  it  was  held  no  defense  to  an  action,  under  an  early 
Michigan  statute,  that  the  notes  sued  on  came  into  the  pos- 
session and  control  of  a  third  person  who,  without  the  sanc- 
tion of  the  bank,  fraudulentlv  used  the  same  for  his  own 
purposes,  and  that  the  bank  received  no  value  for  them. 
Such  notes  being  payable  to  the  bearer,  it  was  wholly  immate* 
rial  how  they  came  into  circulation,  if  the}'  came  into  the  pos- 
session of  the  plaintiff  without  any  notice  of  fraud  or  unfairness; 
and  this,  without  being  alleged,  will  not  be  presumed.' 

§  4271.  No  Recovery  unless  on  a  Case  Strictly  within  the 
Statute.  —  It  is  a  principle  of  legal  procedure  that  when  a 
party  sues  to  enforce  a  liability  created  by  a  statute  in  dero- 
gation of  the  common  law,  he  must  not  only  distinctly  aver, 
but  he  must  make  strict  proof  of,  a  case  within  the  terms  of 
the  statute.  The  principle  operates,  if  possible,  more  stronglj 
where,  as  in  the  cases  under  consideration,  the  statute  creates 
a  liability  in  the  nature  of  a  penalty.'  The  principle  is 
believed  to  be  a  rule  of  right  rather  than  a  rule  of  procedure, 
and  hence  applicable  in  the  equitable,  as  well  as  in  the  legal, 
forum.  Accordingly,  it  has  been  held  that  a  bill  in  equity  to 
enforce  a  liability  of  the  kind  under  consideration,  must 
clearly  show  that  the  excess  of  debts  over  and  above  the 

^  White  V.  How,  8  McLean  (TJ.  S.),  '  White  v.  How,  3  McLean  (TJ.  B.)t 

111.  291.    See  po<t,  i  5707. 

*  AnU,  ^i  4164,  4242;  pent,  i  4276. 
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amount  of  the  capital  stock  actually  paid  in  happened  under 
the  administration  of  the  defendants^  ^ —  such   being  the  lan- 
guage of  the  statute.     So,  under  the  Indiana  statute,  the  plain- 
tiff can  only  recover  by  showing  that,  at  the  time  the  debt 
was  contracted,  it  was  ''over  and  above  the  solvent  stock  of 
such  company."*    So,  where  a  statute  made  directors  liable  for 
suffering  the  corporate  indebtedness  at  any  one  time  to  exceed 
the  amount  of  capital  stock  paid  in,  and  the  evidence  was  that 
a  quartz-mill  and  lode  had  been  put  in,  worth  from  $6,000  to 
$8,000;  that  the  defendant  had  put  in  $1,095;  and  that  the  debts 
amounted  to  $9,084, — it  was  held  that  a  case  was  not  made 
out  to  charge  the  director,  since  it  did  not  appear  that  this 
was  all  the  capital  stock  paid  in,  and  such  a  fact  was  not  to 
be  presumed.     Nor  was  the  fact  that  the  deed  from  the  former 
owners  of  the  mill  and  lode  to  the  corporation,  expressed  & 
consideration  of  only  $12,  evidence  that  such  was  the  value  of 
tbe  property,  nor  was  that  to  be  considered  the  amount  paid 
in;  for  the  real  consideration  of  the  deed  of  conveyance  may 
always  be  inquired  into,  and  the  parties  are  not  estopped  by  the 
deed  from  showing  it.'    In  stating  a  case  under  the  New  York 
statute,  it  is  enough  to  state  the  amount  of  the  capital  and  of 
the  claims  which  are  outstanding,  and  it  is  not  necessary  that 
the  debts  making  the  statutory  ''excess"  should  be  due.     If  an 
apparent  claim  is  not  real,  the  fact  should  be  set  up  by  answer.* 

§  4272.  No  Defense  that  Receiver  has  been  Appointed,  etc. 

Nor  is  it  a  good  plea  to  such  an  action  that  a  proceeding 
in  chancery  has  been  commenced  with  an  injunction  and 
the  appointment  of  a  receiver,  and  that,  at  the  time  of  the 
appointment  of  the  receiver,  the  notes  sued  on  were  the  prop- 
erty of  the  bank;  for  this  plea  does  not  negative  the  plaintiff's 
right  of  property  in  the  notes.* 

§  4273.  No  Defense  that  Proceedings  have  not  been  Taken 
to  Dissolve  Corporation. — In  an  action  under  section  5239  of 

*  Merchants'  Bank  v.  Stevenson,  6  *  Robinson  v.  Attrill,  66  How.  Fir. 
Allen  (MaasO,  398.                                  (N.  Y.)  121. 

>  Aiznen  v.  Hardin,  60  Ind.  119.  *  White  v.  How,  3  McLean  (T7. 8.), 

*  Irvine  v.  McKeon,  23  OaL  472.         291. 
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the  Revised  Statutes  or  the  United  States,  to  charge  a  direc- 
tor of  a  natioual  bank,  under  section  5200  of  the  same  stat- 
utes, for  making  or  assenting  to  an  excessive  loan,  the  fact 
that  the  comptroller  has  or  has  not  procured  a  forfeiture  of 
the  charter  of  the  bank,  or  attempted  to  procure  the  same, is 
irrelevant,*  though  one  Federal  judge  held  otherwise.* 

8  4274.  No  DefwLse  that  Another  Aetion  is  Pendineragaliut 
Defendants  as  Stockholders. — It  is  no  defense  to  a  suit  in 
equity,*  to  enforce  this  species  of  liability,  that  another  suit  in 
equity  ia  pending,  brought  by  the  same  plaintiffs  against  the 
same  defendants,  <is  itoekholderSf  to  enforce  their  personal 
liability,  on  the  ground  that  the  capital  stock  of  the  corpora- 
tion was  never  paid  in.  And  the  same  principle  applies  to 
the  bill  against  the  stockholders/ 

§  4275.  Buch  Statutes  not  Enforceable  in  Other  States. — 

The  liability  created  by  such  statutes  being  in  the  nature  of 
a  peiialty,^  they  are  not  enforceable  outside  the  State  enacting 
them,*  unless  the  rule  is  to  be  regarded  as  changed  by  a  more 
recent  holding  of  the  Supreme  Court  of  the  United  States.^ 

§  4276.  Renewals,  Substitutions,  and  Application  of  Part 
Payments. — It  has  been  held  that  a  giving  of  new  notes  for 
old  ones  is  not  an  increase  of  indebtedness  in  such  a  sense  as 
to  render  the  directors  liable,  under  such  a  statute,  in  an 
action  based  on  the  new  notes,  although  the  original  indebt- 
edness represented  by  them  was  in  excess  of  the  siatutoiy 
limit.*  Where  there  is  an  agreement  between  a  corporation 
and  its  banker  that  the  old  indebtedness  to  the  bank  shall 
remain  suspended,  and  that  the  proceeds  of  the  commercial 
paper  received  from  its  customers  and  turned  over  to  the  bank 

^  Stephens  v.  Overstoltz,  48  Fed.  *  Ante,  i  4164. 

Eep.  771.  •  Rret  Nat.  B«nk  v.  Price,  83  Md. 

*  PoUj  ^  4278.  487 ;  «.  c.  8  Am.  Bep.  204. 
»  Under  Mass.  Stat.  1870,  ch.  224,  ^  Ante,  «  4166. 

^  42.  *  National  Bank  v.  Fkoge,  58  Tt. 

*  First   Nat.   Bank   v,    Hingham     452.     Oompsre    poit,  i  6060;    ottfe, 
Man.  Co.,  127  Mass.  568.  §§  2018,  8117,  4196. 
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sliall  not  be  credited  on  the  old  indebtedness,  but  shall  be 
applied  to  the  payment  of  debts  for  supplies  and  other  current 
expenses,  the  directors  cannot  be  held  liable, under  such  a  stat- 
ute, upon  new  paper  made  by  it  to  the  bank,  upon  which  its 
commercial  paper  should  have  been  applied  under  the  agree- 
ment; for  the  effect  of  the  agreement  is  to  pay  the  new  paper 
of  the  corporation,  and  it  is  hence  no  increase  of  indebted- 
ness.^   In  short,  the  meaning  of  all  these  statutes  is,  whether 
they  say  so  in  direct  terms  or  not,  that  the  excess  of  corporate 
indebtedness  which  will  render  the  directors  personally  liable 
must  have  existed  at  one  time,*  and  that  time  must  either  have 
been  the  time  of  the  creation  of  the  particular  debt  upon 
which  it  is  sought  to  charge  the  directors,  or  else  that  debt 
must  have  been  created  when  the  statutory  limit  was  full.* 

§  4277.  This  Liability  Extends  to  Debts  Due  to  Stock- 
holders.—  Stockholders,  as  we  have  seen,^  may  in  general  make 
contracts  with  the  corporation  as  strangers  may,  and  are  not 
conclusively  charged  with  notice  of  the  management  of  its 
internal  affairs.  There  is  nothing  in  the  relation  which 
subsists  between  a  stockholder  and  the  corporation  of  which 
he  is  a  member,  which  precludes  him,  if  he  is  a  creditor  of 
such  corporation,  from  maintaining  an  action  against  the 
directors  thereof  under  such  a  statute.'  The  circumstances 
may,  however,  be  such  as  to  preclude  the  stockholders  from 
any  remedy,  on  the  theory  of  acquiescence  in  the  creation  of 
the  excessive  loan, — as  where  they  voluntarily  become  stock- 


^  Patterson  v.  Robinson,  116  N.  Y. 
193;  s.  c.  26  N.  Y.  St.  Bep.  685;  22 
N.  E.  Rep.  872. 

'  Kritzer  v.  Woodson,  19  Mo.  327. 

'  Where  a  bank  had  allowed  the 
liabilities  of  its  directors  to  amount  to 
a  sum  beyond  that  allowed  by  law, 
and  the  cashier  of  the  bank,  in  antic- 
ipation of  a  legal  examination  of  its 
affairs,  and  to  reduce  the  liabilities  of 
the  directors,  procured  notes  to  be 
maile  and  indorsed  for  his  accommo* 


dation,  and  with  them  took  up  other 
notes  of  his,  held  by  the  bank,  on 
which  a  director  was  an  indorser,  — 
it  was  held  that  the  transaction  was 
not  illegal,  and  that  the  parties  to  the 
substituted  paper  were  liable  thereon, 
Seneca  County  Bank  v.  Neass,  5  Benio 
(N.  Y.),  329. 

*  Ante,  i  1071,  et  teq.;  post,  $  4460. 

*  Anderson  v.  Blattau,  43  Mo.  42 
(overruling  in  effect  Kritaer  r.  Wood- 
son, 19  Mo.  327). 
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holders  after  the  loan  had  been  made  and  the  mortgage  placed 
upon  the  public  records.^  On  the  other  hand,  it  is  a  sound 
interpretation  of  such  statutes  that  an  officer  of  a  corporation 
who  has  paid  a  debt  of  the  corporation,  under  a  statute  charg- 
ing him  with  liability  for  the  debts  of  the  corporation  because 
of  official  defaults  or  misprisions,  has  no  remedy  against  the 
stockholders  for  eontributian,* 

§  4278*  Bight  of  Action  not  Altered  by  Corporate  Dlssola- 
tion.  —  It  seems  scarcely  necessary  to  add  that,  although  these 
statutes  are  said  to  be  penal,*  the  right  of  action  given  by  them 
does  not  abate  with  the  expiration  of  the  charter  of  the  corpo- 
ration.* So,  under  the  National  Banking  Act,*  the  right  of 
action  against  a  director,  to  recover  the  damages  sustained  in 
consequence  of  an  excessive  loan,  is  not  affected  by  the  ques- 
tion whether  the  comptroller  has  or  has  not  procured  a  for- 
feiture of  the  bank's  charter.* 

§  4279.  What  Contracts  are  "Debts**  within  the  Mean- 
ing  of  Such  Statutes.  —  Upon  the  question  what  corporate 
contracts  create  deb(8,0T  an  indebtednc88,within  the  meaning 
of  prohibitory  statutes  of  the  kind  under  consideration,  it  has 
been  held  that  a  mortgage  given  by  a  bank  to  secure  a  depos- 
itor in  the  repayment  of  his  deposits  does  not  violate  a  statu- 
tory prohibition  against  increasing  the  indebtedness  of  the 
bank  without  the  consent  of  the  stockholders,  so  as  to  make 
the  directors  personally  liable.'  Similarly,  it  has  been  held 
that  the  execution  of  non-negotiable  notes  and  mortgages  by  a 
corporation,  the  consideration  of  which  is  the  promise  of  the 
mortgagees  to  advance  money  and  deliver  lumber  as  needed 
by  the  corporation  to  improve  the  mortgaged  property,  is  not 
within  the  prohibition  of  the  constitution  of  California,  for- 

1  Walker  v.  Birchard,  82  Iowa,  888 ;  *  Moultrie  v.  Smiley,  16  6a.  280. 

i.  c.  48  N.  W.  Rep.  71.  •  Bev.  Stot.  U.  8.,  §  6239. 

*  Connecticut  Riyer  Bank  v.  Fiske,  *  Stephens  v.  Overstolx,  4S  Fed. 
«2  N.  H.  178.  Rep.  771. 

•  Sturges  V.  Burton,  8  Ohio St.216;  *  Ahl  v.  Bhoada,  84  F^  St.  819. 
f .  e.  72  Am.  Dec.  582. 
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bidding  an  increase  of  the  ''bonded  indebtedness"  of  a  cor- 
poration without  the  sanction  of  a  general  law  and  the  consent 
of  a  majority  of  the  stockholdersi  so  as  to  make  the  contract 
void.* 

§  4280.  Statute  of  Limitations.  —  In   the   application  of 
Mtatutes  of  limitation  to  the  liability  created  by  a  statute  which 
provides  that  "  if  the  indebtedness  of  any  stock  corporation 
shall  exceed  the  amount  of  its  capital  stock,  the  directors  and 
officers  of  such  corporation  assenting  thereto  shall  be  person- 
ally and  individually  liable  for  such  excess  to  the  creditors  of 
such  corporation/'  —  it  has  been  held  that  the  statute  is  not 
penal  but  remedial^  and  consequently  that  the  period  of  limi- 
tation prescribed  for  penal  actions  does  not  attach.'    Where, 
after  having  contracted  an  amount  of  indebtedness  in  excess 
of  the  limit  prescribed  by  the  statute,  the  directors  contract  a 
further  indebtedness  and  execute  promissory  notes  of  the  cor- 
poration  therefor,  the  statute  of  limitations,  in  an  action  to 
charge  them  in  respect  of  this  further  indebtedness  under  the 
statute,  begins  to  run,  not  from  the  date  of  the  execution,  but 
from  the  date  of  the  maturity  of  the  notes.' 

Article  VIII.    Liability  for  Certain  Prohibited  Loans. 

SaonoR  Section 

4286.  Loans  to  the  stockholders  pro-     4286.  ConBtraction  of  these  statutes, 
hibited. 

§  4285.  Loans  to  the  Stockholders  Prohibited. — The  most 
numerous  class  of  statutes  which  we  shall  consider  in  this 
article  are  directed  against  loans  to  the  stockholders  of  the 
company,  making  the  officers  who  assent  thereto  jointly  and 
severally  liable  therefor.^    Some  of  them  are  so  drawn  as  to 

^  Underhill  i;.  Santa  Barbara  Land  Rep.  1007;  28  Am.  A  Eng.  Corp.  Oas. 

^kc  Oo. ,  93  Oal.  SOO ;  # .  e.  28  Pac.  Rep.  647 ;  reversing  a.  c.  90  HI.  App.  ?0. 
1049.    Bee  also  post,  §  6060.  *  Ibid. 

"  Woolverton V.Taylor,  132 HI. If7;  *2   Bright.  Purd.  Dig.  Pa.  1873, 

$.  c.  22  Am.  St.  Bep.  521 ;  23  N.  E.  p.  1410,  i  82;  Rev.  Stats.  8.  G.  1S7S, 
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meet  a  class  of  frauds  which  we  have  already  had  occasion  to 
consider/ — that  of  allowing  stockholders  to  make  payment 
of  their  shares  and  then  lending  money  back  to  them,  the 
same   being  a  mere  emulated  payment^    Others  contain  a 
saving  clause  permitting  the  payment  of  shares  to  be  made  in 
property  other  than  money.*    Some  of  the  statutes  denounc- 
ing loans  to  shareholders  or  members,  contain  exceptions  in 
the  case  of  building  or  homestead  oisoeiatianej  or  associations 
for  the  loan  of  money  on  real  or  personal  property;^  and 
others  contain  a  similar  exception  in  regard  to  banks  gener- 
ally.*   Borne  of  them  impose  limits  upon  the  extent  to  which 
corporations  may  guarantee  or  indorse.^    Some  of  them  make 
it  a  misdemeanor  to  make  or  assent  to  the  prohibited  loan;' 
and  some  of  them  even  make  it  feUmy}    Some  of  the  statutes 
prohibit  loans  beyond  a  certain  limit  to  directors;  *  others  to 
directors,  officers,  and  agents  when  the  company  is  insolveni;^ 
and  many  special  charters  contain  similar  provisions."    Some 
of  them  prohibit  savings  banks  from  lending  money  upon  a 
single  name.^ 

§  428e.  OonstmctLon  of  These  Statates. — Under  these 
statutes,  the  directors  stand  answerable  for  the  amount  of  the 
loan,  with  interest,  to  any  creditor  of  the  corporation  until 


p.  862,  §  S2;  Bev.  Code  Md.  187S, 
p.  324,  ^  64;  Bev.  Ck)de  Miss.  1871, 
^  2417;  Cod.  Stats.  Mont.  1871-72, 
p.  409,  §  17 ;  Bey.  Stats.  N.  Y.  (Banks 
Si  Bros.,  6th  ed.,  1876),  vol.  IL,p.  70S, 
§  14 ;  Ibid.,  p.  793,  $  20. 

»  AnU,  §  1685. 

'  See,  for  example,  Bev.  Stats. 
N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
vol.  II.,p.  507,  k  49. 

•  Bev.  Stats.  N.  Y. (Banks* Bros., 
6th  ed.,  1876),  vol.  II.,p.  761,  ^  14. 
Compare  Bev.  Stats.  K.  J.  1877, 
p.  186,  4  64. 

«  Bev.  Code  Md.  1878,  p.  824, «  64. 

•  Gen.  Stats.  N.  H.  1867,  p.  281, 
♦  2. 
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6th  ed.,  1876),  vol.  II,,p.  312,  §  93. 

'  Bev.  Stats.  N.  Y.  (Banks  <fc  Bros., 
6th  ed.,  1876),  vol.  n.,p.  312,  J  95;  2 
Bright.  Purd.  I>ig.  Pa.  1873,  p.  1079, 
§23. 

•  Gen.  Stats.  Vt.  1862  (Appendix. 
1870),  p.  669,  §  30;  Cal.  Acts  1877-78, 
eh.  481,  §  8  (prohibiting  investments 
in  mvMng  stock). 

•  Gen.  SUta.  K.  H.  1867,  p.  318, 
$13. 

»  Bev.  Stats.  Mo.  1879,  §  6024. 

^^  See,  for  example,  Conant  v.  Beedt 
1  Ohio  St.  298,  where  such  a  charttf 
provision  was  under  oonaderation. 

^  Conn.  Gen.  State.,  p.  519,  k  88^ 
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the  loan  is  repaid.    They  are  in  fact  made  guarantors  to  all 
creditors  of  its  repayment.     The  law  treats  them  very  much 
as   though  they  had  taken  so  much  of  the  funds  of  the  cor- 
poration out  of  its  treasury  and  put  it  in  their  own  pockets; 
and  that  is  what  such  loans  amount  to  in  many  cases.     But 
it  has  been  held  that,  to  create  a  liability  under  such  a  stat- 
ute, there  must  have  been  "a  loan  of  money"  both  in  fact 
and  in  law;  that  is,  an  actual  loan  of  money  in  such  a  form 
as  to  create  an  indebtedness  and  a  liability  for  repayment.^ 
With  regard  to  the  validity  of  such  a  prohibited  loan,  some 
observations  have  already   been   offered   with   reference  to 
another  class  of  statutes  which  are  equally  applicable  here. 
These  statutes  are  enacted  for  the  better  security  of  creditors; 
and  therefore  in  furtherance  of  the  purpose  of  the  statute,as 
well  as  on  general  principles,  a  loan  should  be  held  collectible, 
and  any  security  given  by  it  should  be  held  good  and  enforce- 
able.    It   has  nevertheless    been   held   that  where   a   bank 
charter  provides  that  no  director  shall  be  indebted  to  it  above 
a  certain  amount,  a  note  given  to  it  by  a  director  for  an 
indebtedness  in  excess  of  that  amount  is  void,  and  a  guaranty 
thereof,  although  by  one  not  a  director,  is  not  enforceable.* 
The  decision  seems  strikingly  unsound.     It  is  as  though  a 
guardian,  in  violation  of  his  duty,  should  make  a  loan  of  his 
ward's  money  to  himself  upon  security  of  a  note  indorsed  by 
a  third   person;  and   then,   the  guardian   and   his   sureties 
becoming  insolvent,  the  note  should  be  held  not  collectible 
against  the  indorsers  because  the  making  of   the  loan  for 
which  it  was  given  was  prohibited  by  law.     If  the  statute 
fixes  the  limit  to  the  amount  which  may  be  loaned  to  direct- 
ors and  officers,  it  will  be  no  defense  to  an  action  to  charge 
the  directors  with  violating  it,  to  say  that  they  neglected  to 
keep  themselves  informed  of  the  amount  of  the  loans  made 
to  such  officers.' 


»  Billings  V.  Trask,  80  Hun  (N.  Y),  814. 
*  Workingmen's    Banking    Com-  '  Bank  ()ommi88ioner8  v.  Bank  of 

pany  v.  Rautenberg,  103  111.  460; «.  c.     Buffalo,  6  Paige  (N.  Y.),  497.    Com- 
42  Am.  Bep.  26.  pare  anUf  i  4262. 
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Articlb  IX.    Liability  for  Declarinq    Unlawful  Divi- 
dends. 

SBcnoN  SacnoN 

4288.  Introductoiy.  4292.  Liable  to  the  corporation. 

4289.  The  general  nature  of  these  sta^     4293.  Remedies  given  by  these  stat- 

utes, utes  and    procedure  there* 

4290.  Statutes  prescribing  the  cases  under. 

in  which  dividends  may  and     4294.  Liable   to  creditor  who  is  a 
may  not  be  declared.  stockholder. 

4291.  What  is  not  a  declaration  of  an     4296.  Liability  under  these  statutoi 

illegal  dividend  under  such  for  dividends  declared, 

statutes. 

§  4288.  Introdactoiy.  —  There  is  no  form  of  statutory  lia- 
bility more  commonly  imposed  upon  directors  of  corporations 
in  all  the  States  of  the  Union,  than  that  which  makes  them 
personally  liable  for  declaring  dividends,  when  there  is  no 
surplus  to  divide.  Such  a  distribution  of  the  assets  of  a  cor- 
poration is  in  the  nature  of  a  fraud  upon  its  creditors,  and  is 
remediable  in  equity  on  the  same  principle  on  which  those 
courts  aid  judgment  creditors  in  setting  aside  fraudulent  con- 
veyances.^ It  has  been  suggested  that  a  director  is  liable  ai 
common  law  to  the  corporation  or  to  a  receiver  of  its  assets, 
for  willfully  co-operating  with  other  directors  in  declaring 
dividends  when  there  are  no  surplus  profits  to  divide.'  But 
where  there  are  profits  which  may  lawfully  be  divided, 
whether  a  dividend  shall  be  declared  or  not  rests  in  general 
in  the  sound  discretion  of  the  directors,'  subject  to  judicial 
supervision  in  the  case  of  abuse.^ 

§  4289.  The    General    Nature   of    These    Statates.  —  The 

general  nature  of  these  statutes  is  that  they  prohibit  the 
declaration  and  payment  of  dividends  out  of  the  capital 
stock,  or  where  there  is  no  surplus  to  divide,  and  make  the 

^  Thomp.  Stockh.,  f  19;  Bank  of  *  Ely  v.  8pragae,  1  Clarke  (N.  Y.), 

St.  Mary's  v.  St.  John,  25  Ala.  566,  851. 
609;  ante,  ^  2135.  «  AnU,  f  2128.    There  is  a  note  on 

'  Van  Dyek  v.  McQuade,  67  How.  the  suhject  of  the  improper  declara- 

Pr.  (N.  Y.)  62;  t.  c.  45  N.  Y.  Super,  tion  of  dividenda  in  19  Am.  A  £ng. 

Ct.    620;    i,    e.   reversed   on   other  Ck>rp.  Cas.  219. 
grounds,  86  N.  Y.  38. 
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directors  assenting  thereto  jointly  and  severally  liable  in  their 
individual  capacities  for  all  debts  thereafter  contracted,  so 
long  as  they  continue  in  office.  They  also  contain  provisions 
for  exonerating  dissenting  directors,  similar  to  those  which 
have  been  already  noticed  in  another  connection.  Without 
attempting  to  state  in  more  detail  the  provisions  of  these 
8tatutes,or  the  points  wherein  they  dififer,  some  of  them  will 
be  referred  to  in  the  marginal  note.^ 

§  4290.  Statutes  Prescribinfir  the  Cases  in  Which  Divi- 
dends may  and  may  not  be  Declared.  —  Nearly  all  the  statutes 
under  consideration  in  this  article  prescribe^in  terms  more  or 
less  definite,  the  circumstances  under  which  dividends  may 
or  may  not  be  declared.  It  will  be  found,  on  an  analysis  of 
these  statutes,  (1)  that  they  permit  the  declaration  of  divi- 
dends at  stated  periods, or  in  the  discretion  of  the  directors, 
out  of  profits*  or  surplus;  and  (2)  that  they  prohibit  the 
declaration  of  dividends  out  of  the  capital^  of  the  company,  or 
(what  is  the  same  thing)  except  from  surplus  profits,*  or  net 
profits,*  or  net  earnings;*  or  when  the  payment  of  the  divi- 
dend  would  impair'  or  diminish*  its  capital;  or  while   its 


»  2  Bright.  Purd.  Dig.  Pa.  1873, 
p.  996,  f  20;  Rev.  Stats.  Wis.  1878, 
4  17S5;  Rev.  Stats.  N.  Y.  (Banks  <fe 
Bros.,  6th  ed.,  1876),  vol.  II., p.  702, 
^  7  (mutual  insurance  companies ); 
Tbid.,  p.  398,  f  2  (corporations  gener- 
ally) ;  Rev.  State.  N.  J.  1877,  p.  178, 
k  7;  Conn.  Gen.  Stats.  1875,  p.  286, 
k  4;  Rev.  State.  Mo.  1879,  f  913 
(savings  banks  and  fund  com- 
panies) ;  Ga.  Acte  1877,  p.  85 ;  Supp. 
Gku  Code,  4  300  (corporations  gen- 
erally)* 

*  Ga.  Code  1873,  «  4431 ;  2  Bright. 
Puid.  Dig.  Pa.  1873,  p.  1217,  4  26; 
2/&id.,  p.  794,  ^  16;  1  Ibid.,  p.  121, 
k  24;  2I6td.,p.  996,  ^  20;  Rev.  State. 
N.  J.  1877,  p.  186,  4  53;  Gen.  Stote. 
Neb.  1873,  p.  201,  *  141;  Rev. 
SUto.  Mo.  1879,  4  931;  Rev.  State. 
S.  C.  1873,  p.  840,  1 14. 


'  See  the  statute  of  New  Jersey, 
quoted  in  the  next  section. 

«  Rev.  Stat.  Me.  1871,  p.  425,  «  10; 
Rev.  Stote.  N.  Y.  (Banks  <k  Bros., 
6th  ed.,  1876),  vol.  II.,  p.  398,  $  2; 

1  Cal.  Civ.  Code  1876,  ^  309;  Civ. 
Code  Dak.  Ter.,  ^  409;  Rev.  Stote. 
Mo.  1879,  ^  6025. 

•  2  Bright.  Purd.  Dig.  Pa.  1873, 
p.  1217,  ^  26;  2  Ibid.,  p,  121,  «  24; 
Ga.  Code  1873,  «  4431. 

•  Rev.  Stote.  S.  C,  p.  340,  §  14. 

»  Rev.    Stots.  Wis.  1878,  4  1765; 

2  Bright.  Purd.  Dig.  Pa.  1873,  p.  1217, 
$  26;  Rev.  Code  Md.  1878,  p.  377, 
art.  9;  Cod.  Stots.  Mont.  1871,  p.  409, 
^  16 ;  Rev.  Stote.  N.  Y.  (Banks  <k  Bros., 
6th  ed.,  1876),  vol.  11.,  p.  506,  f  48. 

•  Rev.  Stote.  Wis.  1878,  4  1765 ; 
Laws  Wyo.  1869,  p.  239,  $  15 ;  Rev. 
Stote.  Mo.  1879»  «  931;  Rev.  Stote. 
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capital  is  impaired/  or  (3)  when  it  is  insolvent,*  or  (4)  when 
the  payment  of  the  dividend  would  render  it  insolvent.' 

§  4291.  What  is  not  a  Declaration  of  an  Illesral  Dividend 
under  Such  Statutes.  —  A  transfer  in  good  faith  of  all  the 
assets  of  one  corporation  to  another,  for  which  the  purchas- 
ing corporation  issues  to  the  stockholders  of  the  selling  cor- 
poration certificates  of  its  stock,  in  lieu  of  the  stock  held  by 
them  in  the  selling  corporation,  is  not  a  declaration  of  an 
illegal  dividend,  under  the  Missouri  statute,  such  as  renders 
the  directors  individuallv  liable/  An  illustration  of  the  dis- 
position  of  some  judges  to  extend  indulgence  to  corporate 


N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
vol.  n.,p.  708,  ^  13;  Ibid.,  p.  793, 
*  19;  Ibid.,  p.  729,  i  36;  Ibid.,  p.  761, 
^  13 ;  Gen.  Laws  Or.  1872,  p.  527, 4 15 ; 
Comp.  Laws  Arix.  1877,  §  3139;  Rev. 
Code  Md.  1878,  p.  323,  4  62. 

^  Conn.  Gen.  Stats.  1875,  p.  280, 
4  16;  Tenn.  Acts  1875,  p.  246. 

«  Ark.  Dij?.  Stats.  1874,  §  3355; 
Rev.  Code  Miss.  1871,  i  2418;  Gen. 
Stats.  Vt.  1862  (Appendix  1870), 
p.  553,  i  61 ;  Rev.  Stats.  Wis.  1878, 
p.  1765;  Bush  Laws  Fla.  1872,  p.  170, 
4  26 ;  Comp.  Laws  Kan.  1879,  ^  1095 ; 
Comp.  Laws  Nev.  1873,  4  3841;  Laws 
Wyo.  1869,  p.  289,  i  15 ;  Rev.  Stets. 
Texas  1879,  p.  597,  art.  4133  (raihroad 
companies);  Ibid,,  p.  100,  art.  594 
(corporations  p^enerally) ;  Rev.  Stats. 
Mo.  1879,  M31;  Ibid.,  i  741;  Cod. 
Stats.  Mont.  1871,  p.  409,  i  16;  Rev. 
Stats.  N.  Y.  (Banks  &  Bros.,  6th  ed., 
1876),  vol.  II.,p,  506,  4  48;  Ibid.,  p. 
708,  ^:^;  Ibid.,  p.  702,  §  7 ;  Ibid.,  p.  793, 
4  19;  Ibid.,  p.  729,  §  36;  Ibid.,  p.  761, 
H3 ;  2  Bright.  Turd.  Dig.  Pa.  1873, 
p.  1410,  ^  31 ;  Gen.  Stats.  R.  L  1872, 
p.  304,  §6;  Rev.  Stats.  S.  C.  1873, 
p.  361,  §  31 ;  Gen.  Siats.  N.  H.  1867, 
p.  281,  §  3 ;  Gen.  Laws  Or.  1872,  p.  527, 
4  15;  Comp.  Laws  Mich.  1871,  §  2310; 

*  Skinker  v.  TayloTi 
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Rev.  Code  Md.  1878,  p.  323,  ^62; 
Tenn.  Acts  1875,  pp.  258,  259. 

•  Ark.  Dig.  Stats.  1874,  «  3355; 
Comp.  Laws  Ariz.  1877,  i  3139;  BeT. 
Code  Miss.  ISH,  i  2418;  Bush  Laws 
Fla.  1872,  p.  170,  i  26 ;  Comp.  Laws 
Kan.  1879,  f  1095;  Comp.  Laws  Nev. 
1873,  i  3481 ;  Laws  Wyo.  1869,  p.  239, 
i  15 ;  Rev.  State.  Tex.  1879,  p.  597, 
art.  4133  (railroad  companies) ;  Ibid., 
p.  100,  art.  594  (corporations  gen- 
erally) ;  Rev.  Stats.  Mo.  1879,  i  931 ; 
Ibid.,  i  741 ;  Cod.  Stats.  Mont.  1871, 
p.  409,  §  16;  Rev.  State.  N.  Y. 
(Banks  A  Bros.,  6th  ed.,  1876), 
voL  II.,  p.  606,  i  48;  Ibid.,  p.  702; 
«  7;  Ibid.,  p.  703,  i  13;  Ibid., 
p.  729,  ^  36;  Ibid.,  p.  761,  i  13; 
Ibid.,  p.  793,  «  19;  2  Bright.  Poni. 
Dig.  Pa.  1873,  p.  1410,  i  31;  Gen. 
State.  R.  I.  1872,  p.  304,  M;  Ber. 
Stets.  S.  C.  1873,  p.  361,  f  31;  Gen. 
Stete.  N.  H.  1867,  p.  281,  f  3;  Gen. 
Laws  Or.  1872,  p.  527,  §  15;  Comp. 
Laws  Ariz.  1877,  §  3139;  Thomp.  ft 
Steq.  Tenn.  SUte.  1871 ,  f  1489 ;  Qomp. 
Laws  Mich.  1871,  «  2310;  Rev.  Code 
Md.  1878,  p.  323,  f  62.  For  a 
arising  under  such  a  stetnte, 
Rorke  v.  Thomas,  56  N.  Y.  659. 

11  Mo.  App.  592. 
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managers,  in  plain  disregard  of  the  language  of  statutes,  is 
famished  in  a  decision  of  the  Court  of  Appeals  of  Ne\Kr  York, 
under  a  statute  ^  of  that  State  declaring  that  "  whenever  any 
interest  or  dividends  shall  be  declared  and  credited,  in  excess 
of  the  interest  or  profits  earned  and  appearing  to  the  credit 
of  the  corporation,  the  trustees  voting  for  such  dividend  shall 
be  jointly  and  severally  liable  to  the  corporation,  for  the 
amount  of  such  excess  so  declared  and  credited."*  The  court 
held  that  this  statute  does  not  limit  the  interest  which  lawfully 
may  be  voted  for,  to  net  profits;  but  that  if  a  trustee  votes  for 
a  dividend  less  than  the  whole  amount  of  interest  or  profits 
earned,  without  any  deduction  therefrom  for  expenses, 
although  the  earnings  have  not  been  actually  received,  he 
does  not,  in  the  absence  of  fraud  or  bad  faith,  overstep  his 
statutory  duty,  and  he  is  not  liable  to  the  penalty.'  The  con- 
clusion of  the  majority  is  that  expenses  are  profits.  There 
are  no  profits  but  net  profits.  To  say  that  an  amount  of  gross 
earnings  which  includes  expenses^  that  which  has  been  or 
must  be  paid  out,  is  profits,  is  to  commit  the  absurdity  of  say- 
ing that  loss  is  profit. 

g  4292.  litable  to  the  Corporation. — Some  of  the  statutes 
make  the  directors  declaring  the  illegal  dividend,  or  consent- 
ing thereto,  liable  to  tixe  corporation  for  the  full  amount  or 
proportion  of  the  capital  so  divided  or  withdrawn.^  Some  of 
the  statutes  make  them  liable  to  the  corporation  and  to  the 
creditors}  A  comprehensive  statute  of  New  York,  already 
quoted,  makes  the  directors  jointly  and  severally  liable  to  the 
corporation  and  to  the  creditors  thereof  in  the  event  of  disso- 
lution, to  the  full  amount  of  the  capital  stock  of  the  company 
BO  divided,  withdrawn,  paid  out,  reduced,  etc.;  and  there  are 


»  N.  Y.  Laws  1876,  ch.  871. 

*  Rev.  Stats.  N.  Y.  (Banka  k  Bros., 
6th  ed.,  1876),  yol.  n.,p.  381,  «  400. 

*  Van  Dyck  «.  McQuade,  Sd  N.  Y. 
38,  Folger  and  Earl,  JJ.,  disaenting; 
reversing  «•  e.  45  N.  Y.  Super.  Ot. 
e20;  67  How.  Pr.  (N.  Y.)  62. 

*  Eev.  Code,  Md.  1878,  p.  377,  art 


9 ;  1  Bright.  Purd.  Dig.  Pa.  1873,  p.  121, 
k  24 ;  Ibid,,  p.  794,  f  16.  In  tlie  case  of 
railroad  companiu  the  Pennsylvania 
statute  makes  the  directors  liable  to 
the  company  '*  in  an  action  of  debt  as 
in  other  cases."  2  Bright.  Pnrd.  Dig. 
Pa.  1873,  p.  1217,  «  26. 

•  Bev.  Stats.  K.  J.  1877,  p.  178,  «  7. 
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statutes  in  other  States  drawn  upon  this  model.^  A  right  of 
action  under  such  a  statute  accrues  to  a  receiver,  under  a  judg- 
ment dissolving  the  corporation.' 

§  4208.  Bemedies  Oiven  by  the  Statutes  and  Procedure 
thereunder.  —  Some  of  these  statutes  prescribe  the  civil  rem- 
edy to  enforce  the  personal  liability  thus  created.     By  the 
statute   of  Pennsylvania,  'Uhe   directors  consenting  thereto 
shall  be  liable  jointly  and  severally  in  any  action   of  ddi, 
scire  facias,  or  biU  in  equity,  in  their  individual  capacities,  to 
such  corporation  for  the  amount  of  the  stock  so  divided/'  etc' 
Under  a  statute  of  Maine,  '^  all  sums  received  for  such  divi- 
dends may  be  recovered  by  any  creditor  of  the  corporation  in 
an  action  on  the  caee."^    By  a  statute   of  West  Virginia,  the 
remedy  is  by  a  biU  in  equity  filed  by  a  creditor.*    A  creditor 
seeking  to  enforce  such  a  liability  against  a  director  must,  at 
least,  have  an  actionable  demand   against   the  corporation.* 
On  general  principles  of  equity,  and  without  the  aid  of  any 
statute,  a  corporation  may  recover  money  paid  to  a  director 
of  the  company  for  dividends  illegally  declared;  and  a  judg- 
ment creditor  of  such  company,  whose  execution   has  been 
returned  nulla  bona,  may  subject  to  the  satisfaction  of  bis 
demand  the  money  so  paid,  when  the  company  is  insolvent; 
and  he  need  not  bring  the  other  creditors  and  stockholders  of 
the  company  before  the  court.'    When  it  is  remembered  that 
the  courts  regard  statutes  which  impose  this  species  of  liability 
as  penal  statutes,  it  may  easily  be  concluded  that  directors  will 
not  be  personally  charged,  under  such  a  statute,  for  declaring 
a  prohibited  dividend,  except  upon  strict  proof.* 

§  4294.  liable  to  Creditor  Who  is  a  Stockholder.  —  Where 
a  statute  gives  an  action  for  an  injury  received  from  such  a 

■  Aniey  ^  4290 ;  Cal.  Oiy.  Code,  ^809;  *  Rev.  Stata.  Me.  1671,  p.  425,  ^  10. 

Oiv.  Code    Dak.  Ter.,  f  409;    Rev.  •  Bev.  Stata.  W.  Va.  1879,  p.  316, 

Stats.  N.  Y.  (Banks  &  Bros.,  6th  ed.,  $  40. 

1876),  vol. II.,p.  898,  i  2.  •  Hill  r.  Fraaier,  22  Pa.  St.  320, 

>  Van  Dyck  v.  McQuade,  45  N.  Y.  *  Grati  v.  Bedd,  4  B.  Mon.  (Ky.) 

Super.  Ot.  620 ;  ».  c.  86  N.  Y.  S8.  178. 

*  1  Bright.  Purd.  Dig.  Pa*  1878,  *  Slaymaker    v.    Ja£fray,    82  Va. 

p.  121,  $24.  846. 
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^^rong  of  the  directors,  to  a  stockholder,  as  well  as  to  a  cred- 
itor, the  stockholder  is  not  estopped  to  maintain  a  suit 
against  the  directors  by  reason  of  his  having  received  the 
dividend;  since  he  may  well  have  received  it  innocently. 
And  even  if  such  a  fact  were  conceded,  a  good  replication  to 
a  declaration  under  such  a  statute,  the  fact  must  be  directly 
alleged;  it  cannot  be  made  a  matter  of  inference  from  the 
mere  fact  that  .he  was  a  stockholder.^ 

S  4295.  liability  under  These  Statates  for  Dividends 
Declared.  —  These  statutes  are  penal  in  their  nature,*  and 
obviously  do  not  make  the  directors  liable  where  the  dividend 
is  declared  in  good  faith,  they  believing  at  the  time  that  the 
company  is  solvent,  and  upon  reasonable  grounds.  Probably 
directors  would  not  be  held  liable  under  such  a  statute,  where 
the  belief  in  the  company's  solvency  was  an  error  of  judg- 
ment attributable  to  negligence,  unless  the  negligence  was  of 
so  gross  and  flagrant  a  character  as,  in  the  eye  of  the  law,  to 
be  equivalent  to  actual  fraud.'  On  the  other  liand,  it  is  imma- 
terial what  form  the  transaction  takes.  If,  in  point  of  fact,  it 
amounts  to  a  distribution  of  the  assets  of  the  company  among 
its  shareholders  while  the  company  itself  is  insolvent,  it  will 
render  the  directors  liable  under  such  a  statute.^  Some  of  the 
statutes  impose  an  individual  liability  upon  the  directors  for 
declaring  a  dividend  when  the  corporation  is  insolvent^ 
Where  an  action  is  brought  to  charge  the  directors  under  such 
a  statute,  the  question  whether  the  corporation  was  insolvent 
at  the  date  of  the  dividend  is  a  question  of  facif  and  of  course 
the  plaintiff  must  establish  it  by  sufficient  proof.*  A  statute 
repealing  an  individual  liability  predicated  upon  the  declara- 


»  Gaffney  v.  Oolvill,  6  ffiU  (N.  Y.),  288 ;  Gaffney  v.  ColviU,  6  HiU  (N.  Y.), 

M7, 675.  567. 

'  Ante,  $  4164.  *  See,  for  iUostration,  the  following 

*  Consult,  on  this  principle,  Char-  somewhat  compUcatedcaae:  Borkev. 

itable  Corporation  v.  Sutton,  2  Atk.  Thomas,  56  N.  Y.  559. 

400;   t.  c  Thomp.  Off.  Corp.   226;  *  Code  Va.  1878,  eh.  57,  $  SS. 

Spering's  Appeal,  71  Pa.  St.  11 ;  «.  c.  *  Slaymaker  v.  Jafiray,  82  Ya.  S46; 

10  Am.  Rep.  684 ;  Thomp.  Off.  Corp.  «.  c.  4  S.  E.  Bep.  606. 
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tion  of  an  unlawful  dividend  is  of  general  application  to  all 
existing  corporations  in  its  relation  to  debts  thereafter  created.^ 
In  declaring  upon  such  a  statute  it  is  not  necessary  to  allege 
that  the  defendants  knowingly  paid  the  dividends,  since  it  is 
their  duty  to  know,  and  ignorance  is  no  defense.' 

Article  X.    Miscellaneous  Liabilities  akd  Penalties. 


SiEcnov 

4298.  Acting  as  agent  of  foreign  in- 

surance company  which  has 
not  complied  with  the  do- 
mestic law. 

4299.  Doing  business  for  the  corpora* 

tion  without  a  license. 

4300.  Beceiving   deposits    and    ere* 

ating  debts  while  insol* 
Tont. 


SacnoN 

4301.  Whether  such  a  constitutional 

provision  self-enforcing. 
4902.  Official  mismanagement. 
4803.  Liability  of  directors  under  the 

National  Banking  Act. 
4304.  Whether  the   right   of  setion 

given  by  this  section  is  lodged 

alone  in  a  receiver. 
4806.  Resignation  of  such  diiectooL 


§  4S980  Acting  as  Asrent  of  Foreign  Insurance  Companj 
Whicb    has   not   Complied   with   the   l>omestio    I^aw.  — It 

may  be  assumed  that  statutes  exist  in  every  State  prescrib- 
ing the  conditions  on  which  foreign  insurance  companies, 
and  insurance  companies  chartered  or  organized  in  other 
States^maydo  business  within  the  particular  State;  and  the 
well-known  rule  of  constitutional  law  that,  the  business  of 
insurance  not  being  interstate  or  foreign  commercOi  and  not 
concerning  Federal  relations,  such  companies  may  be  kept 
out  entirely,  and  for  stronger  reasons  regulated  at  will/  may 
be  here  adverted  to*  These  statutes  begin  by  presciibing 
the  terms  upon  which  such  insurance  companies  may  do 
business  within  the  State,  and  then  they  impose  penalties 
upon  the  agents  of  such  companies  who  presume  to  do  busi- 
ness within  the  State  until  such  terms  have  been  complied 


>  Slaymaker  v.  Jaffray,  82  Va.  946; 
s.  0. 4  8.  E.  Bep*  eoe.  That  the  dec- 
laration of  a  dividend  when  the  oor- 
poration  has  no  profits  to  divide  and 
is  embarraswdy  does  not  oreale  a  debt 
Sn  favor  of  each  of  the  stodcholders 
upon  which  reoofsory  may  be  had|  — 
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see  Slayden  «•  8eip  Coal  Co.,  25  Ifd 
App.  49R9 ;  also  Lexington  ^bc  Ins.Co. 
«.  Page,  17  B.  Hon.  (Ky.)  418, 442;  a  c 
es  Am.  Dec  165;  ante,  §  94. 

>  Gafiney  v.  GolviU,  6  Hill  (N.  Y.h 
667,676;  onft,  $  410a. 
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with.^  It  has  been  held  that  where  a  property  owner  applies 
to  an  agent  for  a  policy  of  insurance  upon  his  property,  and 
directs  him  that  if  he  cannot  give  him  a  good  company 
to  send  his  money  back,  and  the  agent  procures  the  policy 
to  be  written  by  a  foreign  company  which  has  not  complied 
with  the  statutes  of  the  State  so  as  to  be  entitled  to  write 
policies  therein,  the  agent  in  effect  guarantees  the  solvency  of 
the  company,  and  becomes  personally  responsible  for  the 
loss.'  Outside  of  any  statute  creating  such  a  liability,  a  per- 
son acting  as  agent  of  a  foreign  corporation  which  is  without 
license  to  do  business  in  the  domestic  State,  becomes  liable 
personally  to  make  good  the  contracts  which  he  has  assumed 
to  make  in  the  name  of  the  foreign  corporation,  on  the 
theory  of  breach  of  warranty  of  agency.' 

§  4299.  Doingr  Basiness  for  the  Corporation  without  a 
License.  —  Where  a  corporation  has,  under  its  charter,  the 
power  to  invest  its  surplus  funds  in  stocks,  funded  debts,  etc., 
and  to  sell  and  transfer  the  same  at  pleasure,  its  directors  are 
not  liable  to  indictment  under  a  statute, for  engngiug  the  cor- 
poration in  the  business  of  buying  and  selling  for  its  own 
account  such  securities,  where  it  does  not  thus  engage  as  a 
broker  for  third  persons.* 

g  ^300.  Beoeivin^  Deposits  and  Creating:  I>ebts  wbile 
Insolvent.  —  Many    constitutional    ordinances    and    statutes 


>  Gen.  Stats.  Mass.,  p.  332,  eh.  58, 
9  74.  See  also  Mass.  Acts  1873,  ch. 
141,  f  11;  6upp.  to  Gen.  Stats.  Mass. 
vol.  II.,  p.  16;  Z&id.,  p.  581;  Mass. 
Acts  1867,  ch.  267,  §  5;  Comp.  Laws 
Nev.  1873,  ^  8949  (misdemeanor  — 
fine  $2,000) ;  Gen.  Stats.  N.  H.  1867, 
p.  327,  $  3  (fine  |500,  one-half  to  the 
prosecutor) ;  Key.  Stats.  N.  J.  1877, 
p.  508,  «  8;  pp.  1348,  1349,  ^  6,  9 
(fine  $5(X)) ;  1  Bright.  Purd.  Dig.  Pa. 
1873,  p.  799,  t  39  (penalty,  $500); 
Gen.  Stats.  R.  I.  1872,  p.  316,  «  16 
(fine  $1*000) ;    Gen.  SUts.  Vt.  1862 


(Appendix  1870),  p.  557,  « 13  (for- 
feiture not  exceeding  $300,  nor  less 
than  $500);  Gomp.  Laws  Mich.  1871, 
§^  1683,  1689  (fine  not  less  than  $15, 
nor  more  than  $100);  Rev.  Stats. 
N.  Y.  (Banks  <k  Bros,,  6th  ed.,  liJH), 
vol.  II.,p.  664,  4  61;  Laws  Nev.  1877, 
p.  58,  §  2. 

«  Morton  v.  Hart,  88  Tenn.  427; 
«.  e.  12  S.  W.  Rep.  1026;  19  Ins. 
L.  J.  347. 

'  Lasher  v.  Stimson,  145  Pa.  St. 
80;  t.  e.  23  Atl.  Rep.  552. 

*  Henderson  v.  State,  50  Ind«  234» 
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exist,  prohibiting  the  directors  and  other  officers  of  hanking 
corporations  from  receiving  deposits  of  money  or  other  vala- 
able  things,  or  creating  debts,  while  the  institution  is  insol- 
vent. Some  of  these  statutes  make  the  offense  a  misdemeanor,^ 
others  a  felony; '  some  declare  the  offenders  guilty  of  larceny,* 
others  of  embezzlement;*  many  impose  e^ personal  dvU  liabU- 
ity  upon  the  directors  for  the  obligation  so  created/  and  some 
add  a  provision  for  contribution  among  them;*  and  one  pro- 
vides for  a  survivorship  of  the  right  of  action  against  executors 
and  administrators.'' 

§  4301.  Whether  Such  a  Constitutional  Provision  Self- 
enforcing.  —  The  provision  of  the  constitution  of  Missouri  on 
this  subject  is  as  follows:  ''It  shall  be  a  crime,  the  nature  and 
punishment  of  which  shall  be  prescribed  by  law,  for  any  pres- 
ident, director,  manager,  cashier,  or  other  officer  of  any  bank- 
ing institution,  to  assent  to  the  reception  of  deposits,  or  the 
creation  of  debts,  by  such  banking  institution,  after  he  shall 
have  had  knowledge  of  the  fact  that  it  is  insolvent  or  in  fail- 
ing circumstances;  and  any  such  officer,  agent,  or  manager 
shall  be  individually  responsible  for  such  deposits  so  received, 
and  all  such  debts  so  created  with  his  assent.'^*  In  a  well- 
considered  decision,  the  St.  Louis  Court  of  Appeals  held  that 
the  latter  clause,  creating  a  civil  liability,  is  self-enforcing, 
not  being  affected  by  the  previous  clause  referring  it  to  the 
Legislature  to  prescribe  the  nature  and  punishment  of  tl)e 


^  Gal.  Pen.  Code,  i  662;  Oomp. 
Laws  Utah  1S76,  p.  635,  §  323 ;  Comp. 
Laws  Mich.  1871,  i  2201. 

*  Iowa  Act  of  April  3, 1880;  Seas. 
Acts  S.  0.  1877,  p.  232,  Act  No. 
216. 

*  Rev.  Stats.  Mo.  1879,  f  1350; 
Ck>mp.  Laws  Kan.  1879,  i  1818.  The 
Missouri  statute  is  not  applicable  to 
private  bankers:  State  v.  Kelsey,  89 
Mo.  623;  t.  c.  1  S.  W.  Rep.  838. 

*  Hurd  Rey.  Stots.  HI.  1880,  p.  358, 
$25  a. 
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•  Const.  Wash.  1889-90,  art.  XII., 
§12;  Ck>mp.  Laws  Kan.  1879,  H79; 
Ck)nst.  La.  1879,  art.  241  (applicable 
to  any  private  or  pnblic  bank);  Bev. 
Stats.  Mo.  1879,  §918;  Sess.  Acts&G. 
1877,  p.  232,  Act  No.  216. 

•  Oomp.  Laws  Kan.  1879,  i  479; 
Rev.  Stats.  Mo.  1879,  §  918. 

V  Rev.  Stats.  Mo.  1879,  §  920.  £x- 
ample  of  a  good  petition  under  eacht 
statute :  Gumming?  v.  Winn,  89  Mo. 
61. 

•  Ckmst.  Mo.,  art.  XIT.,  i  27. 
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crime  thereby  declared;  and  the  court  took  the  view  that  such 

civil  liability  might  be  enforced  by  the   ordinary   remedies 

existing  at  the  time  of  the  adoption  of  the  constitution.^    But 

the  Supreme  Court  of  Missouri  held  otherwise  in  a  decision 

which  is  not  entitled  to  the  least  respect.'    Subsequently  to 

this  decision,  the  Legislature  of  Missouri  enacted  a  statute, 

following  substantially  the  language  of  the  coustitution,  and 

making  directors  receiving  deposits  in  violation  of  the  statute 

jointly  and  severally  liable,  but  without  prescribing  to  whom 

they  should  be  liable.     It  was  held  that  this  statute  would  not 

support  an  action  against  the  directors  by  a  depositor.'    This 

decision  is  believed   to   be  unsound;  since  where  a  statute 

declares  a  liability  and  gives  a  right  of  action,  the  principles 

of  the  common  law  will  extend  the  right  to  any  one  injured 

by  the  wrong  denounced  by  the  statute;  and  it  is  to  be  noted 

that  a  Federal  judge  within  the  State  of  Missouri,  a  year  after 

this  decision  was  rendered,  submitted  a  case  to  a  jury  under 

the  same  statute,  where  the   action  was  brought   against  a 

director  by  a  depositor.* 

§  4302.  Official  Mismanagrement. — As  a  general  rule,  offi- 
cial  mismanagement  by  the  directors  of  a  corporation  is  an 
offense  against  the  corporation  only,  and  not  against  creditors; 
but  there  are  a  few  statutes  which  make  this  an  actionable 
injury  to  creditors.  Thus,  by  a  statute  of  Pennsylvania,  for 
official  misconduct  in  general,  where  no  other  punishment  is 
prescribed  by  the  Pennsylvania  statutes,  the  officer  shall  be 
deemed  to  have  committed  larceny^  and  shall  be  fined  not  ex- 
ceeding one  thousand  dollars,  and  be  imprisoned  in  the  county 
jail  or  penitentiary  not  exceeding  three  years.*    A  statute  of 

1  Cumminga  v.  Spaunhorst,  6  Mo.  deposits  while  a  bank  is  inaolyent 
App.  21.  does  not  create  a  felony ,  see  Com.  v. 

*  Fuss    V.    Spaunhorst,    67    Mo,     Schall,  12  Pa.  Ck).  Ct.  654. 

266.  •  Bright.    Pard.    Dig.   Pa.   1873, 

'  Fischer  i;.  Tamm,  18  Mo.  App.  p.  132,  $  33.    In  Rhode  Island  bank 

108.  officers  gmlty  of  fraudulent  manage- 

*  Bodge  9.  Mastin,  17  Fed.  Rep.  ment  may  be  fined  not  exceeding 
660.  That  the  Pennsylvania  statute  $6,000.  Gen.  Stats.  R.  1. 1872,  p.  297» 
making  it  a  criminal  offense  to  receive  {  85. 
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Maine  provides  that  'Hhose  directors,  by  whose  mismanage- 
ment a  loss  or  deficiency  of  capital  stock  occurs,  shall  be  liable 
therefor  in  tlieir  individual  capacity/'  etc.^     By  another  sec- 
tion of  the  same  statute,  a  suit  in  equity  to  enforce  this  liability 
is  given  to  the  holders  of  unredeemed   bills.     It  will   be 
observed  that  this  liability  is  the  same  as  exists  at  common 
law,  except  as  to  the  persons  toward  whom  it  flows.     At  law 
the  liability  for  negligence  is  to  the   corporation  only;   in 
equity  it  is  to  the  corporation  immediately,  and  to  the  direct- 
ors mediately.'    Under  this  statute  it  is  ruled  that  directors, 
to  avoid  liability,  are  obliged  to  take  the  same  care  as  factors 
or  agents.    They  are  answerable,  not  only  for  any  fraud  and 
gross  negligence  which  they  may  be  guilty  of,  but  also  for  all 
faults  that  are  contrary  to  the  care  required  of  them.     They 
are  answerable  for  ordinary  neglect,  and  this  means  the  omis- 
sion of  that  care  every  man  of  common  prudence  takes  of  his 
own  concerns.'     When,   therefore,  the   directors   discounted 
paper  on  the  pledge  of  stock,  in  violation  of  the  statute,  on  irre- 
sponsible names, — those  of  day -laborers,  clerks,  and   bank- 
rupts,— they  were  held  liable.     But  they  were  not  liable  for 
renewing  worthless  paper  which  was  discounted  by  their  pre- 
decessors, for  the  conclusive  reason  that  the  bank  sustained 
no  loss  on  account  of  such  renewals.^ 


g  4d03.  liability  of  Directors  under  the  Kational  Banking 
Act. — The  National  Banking  Act  contains  this  provision: 
^  If  the  directors  of  any  national  banking  association  shall 

»  R.  S.  Me.  1857,  ch.  47,  «  43. 


■  Ante,  i  4090,  et  %eq. 

'  Quoting  and  following  Scott  v. 
Depeyster,  1  Edw.  Ch.  (N.  Y.)  613, 
547 ;  Domat.  132,  tit.  8,  f  2. 

*  Bank  of  Mutual  Redemption  v. 
Hill,  56  Me.  885;  t.  c.  06  Am.  Dec. 
470.  The  Maine  sUtute  of  1831,  '*to 
regnlate  banks  and  banking/'  ch.619, 
4  28,  gave  a  remedy  only  to  creditors 
ol  a  bank,  as  holders  of  its  bills  or 
otherwise,  and  not  to  the  stockhold- 
ers, against  the  directors  thereof,  for 

31G0 


losses  arising  "  from  the  ofBeial  mis- 
management of  the  directors."  Rich 
V.  Shaw,  23  Me.  343 ;  Rev.  Stats.  Me. 
1871,  p.  410,  f  42.  Construction  of 
obsolete  Pennsylvania  statute  relating 
to  the  fraudulent  vMoUeney  of  banks 
and  the  consequent  personal  liability 
of  the  directors,  with  the  eonclosion 
that  there  is  no  jnima  facie  imputation 
of  fraud  springing  frcun  the  mere  fact 
ol  insolvency;  Wright  «•  DaTenportv 
66  Pa.  St.  148. 
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knowingly  Tiolate,  or  knowingly  permit  any  of  the  officers, 
agents,  or  servants  of  the  association  to  violate,  any  of  the 
provisions  of  this  title,  all  the  rights,  privileges,  and  fran- 
chises of  tlie  association  shall  be  thereby  forfeited.  Such 
violation  shall,  however,  be  determined  and  adjudged  by  a 
proper  circuit,  district,  or  territorial  court  of  the  United  States 
in  a  suit  brought  for  that  purpose  by  the  Comptroller  of  the 
Currency,  in  his  own  name,  before  the  association  shall  be 
declared  dissolved.  And  in  cases  of  such  violation,  every 
director  who  participated  in  or  assented  to  the  same  shall  be 
held  liable,  in  his  personal  and  individual  capacity,  for  all 
damages  which  the  association,  its  shareholders,  or  any  other 
person,  shall  have  sustained  in  consequence  of  such  violation."^ 
It  may  assist  in  the  construction  of  this  act  in  future  cases 
to  note  that  it  is  almost  literally  transcribed  from  an  early 
statute  of  Pennsylvania.'  Two  questions  have  arisen  in  dif- 
ferent circuits  of  the  United  States  concerning  the  right  of 
action  given  by  this  section,  and  both  have  been  answered 
differently.  The  first  is  whether  the  action  given  by  it  against 
directors  may  proceed  before  the  Comptroller  has,  in  a  direct 
proceeding  to  forfeit  the  franchises  of  the  banking  association 
by  reason  of  the  violation  of  the  act  by  the  directors,  pro- 
cured an  adjudication  of  such  forfeiture,  establishing  the  fact 
of  such  violations  of  the  act.  The  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri  has  held  that  such 
an  adjudication  is  not  necessary;'  and  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Virginia  has 
held  that  it  is.*  The  latter  decision  is  obviously  unsound. 
There  is  no  connection  between  the  subject  of  forfeiting  the 
franchises  of  the  corporation  and  making  the  directors 
liable,  except  that  the  draughtsman  has  placed  them  in  the 
same  section.  Forfeiting  the  franchises  would  theoretically 
redress  the  fictitious  public  wrong  and  punish  the  innocent 


»  Rev.  Stat.  U.  8.,  4  5239. 
•  1  Bright.  Ford.   Dig.  Pa.  1S73,         *  Stephens  v.  Overstols,  43  Fed. 
pu  124,  «  40.  Rep.  46& 

*  National  Exdu  Bank  v.  Peters,  44  Fed.  Rep.  IS. 
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sbareholderSy  but  holding  the  directors  liable  would  redress 
the  real  wrong. 

§  4904.  Whether  the  Bight  ofActlonOiTen  by  This  Section 
Is  Lodged  Alone  in  a  BecelTer.  — -  In  the  case  just  referred  to/ 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis* 
trict  of  Virginia  also  holds  that  the  right  of  action  given  by 
the  section  already  quoted  is  lodged  alone  in  a  receiver  of 
the  national  banking  corporation;  while  the  intimations  of  the 
decision  of  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri  are  to  the  contrary.'  The  court  in 
Virginia  holds  that  a  creditor  of  such  a  corporation  cannot 
sue  its  directors,  for  the  purpose  of  charging  them  with  the 
damages  which  he  has  sustained  through  their  mismanagement 
of  the  institution.  The  court  reasons  that  no  such  action 
exists  at  common  law,  and  in  this,  as  already  seen,  the  court 
is  correct.  The  court  next  concludes  that  no  such  action  is 
given  by  the  statute;  but  in  so  holding  the  court  proceeds  in 
the  very  face  of  the  language  of  the  statute:  *'  And  in  case  of 
such  violation,  every  director  who  participates  in  or  assents 
to  the  same  shall  be  held  liable  in  his  individual  capacity  for 
all  damages  which  the  associationj  its  shareholders,  or  any  other 
person,  shall  have  sustained  in  consequence  of  such  violation." 
It  must  strike  the  attention  that  a  more  comprehensive  frame 
of  language  could  not  have  been  devised  by  the  draughtsmen 
of  the  statute,  so  as  to  make  it  include  both  stockholders  and 
creditors.  The  right  of  action  thus  given  does  not,  upon  any 
sound  principle,  reside  exclusively  in  the  receiver.  He  repre- 
sents the  creditors  first,  and  the  shareholders  next,  for  the 
purpose  of  collecting  the  assets  of  ths  association.  He  may 
indeed  sue  for  and  recover  the  damages  which  the  association 
may  have  sustained  through  their  illegal  acts;  but  it  is  to  be 
observed  that,  for  the  recovery  of  such  damages,  the  statute 
gives  a  right  of  action  to  ''its  shareholders  or  any  other  per- 
son who  shall  have  sustained  damages  in  consequence  of  such 

^  National  Exch.  Bank  «•  Peters,  *  Stephens  i;.  OvcmrtoU,  43  Fed. 

44  Fed.  Rep.  13.  Bep.  466. 
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yiolation.'*  Now,  damages  which  its  shareholders  may  have 
sustained^  do  not  belong  to  the  corporation,  and  cannot  there- 
fore be  sued  for  by  its  receiver.  Nor  can  the  receiver  sue  for 
such  damages  as  the  representative  of  its  creditors,  for  they 
belong  to  the  shareholders,  and  not  to  the  creditors.  Then 
as  to  the  damages  which  *^  any  other  persons"  —  that  is,  any 
person  other  than  the  shareholders,  may  have  sustained 
by  reason  of  such  violation,  it  would  be  absurd  to  call  such 
damages  assets  of  the  corporation,  or  to  hold  that  a  right 
of  action  for  them  is  vested  in  its  receiver.  It  is  exceed- 
ingly plain  that  the  statute  gives  three  actions  against  the 
directors:  1.  An  action  by  the  association,  which  of  course 
passes  to  its  receiver  as  its  legal  representative;  2.  And  by 
its  shareholders,  who  in  law  are  separate  and  distinct  per- 
sons from  the  corporation,  and  which  right  of  action  is  there- 
fore not  assets  of  the  corporation;  8.  By  any  other  person, 
which  would  include  creditors,  or  others  who  might  be  dam- 
aged by  the  acts  of  the  directors  in  violation  of  the  statute,  — 
which  last  right  of  action  cannot,  on  any  theory,  be  regarded 
as  belonging  to  the  corporation  or  its  representative. 

S  4305.  Besigrnation  of  Such  Directors.  —  Where  a  director 
of  a  national  banking  association  agreed  to  sell  his  stock,  the 
price  of  which  he  afterwards  received,  and  orally  resigned  his 
office  of  director  to  the  president  of  the  bank,  in  his  place  of 
president  at  the  bank,  it  was  held  that  he  thereupon  ceased 
to  be  a  director,  and  was  not  liable  for  subsequent  losses  sus- 
tained by  negligence  of  the  directors.^ 

Article  XI.    Rbmedibs  and  Progedurb  Under  Thbsb  Stat* 

UTES. 

Sflonov  SacnoK 

4S08.  Preliininary.  4310.  Doctrine  of  Snpreme  Oonrt  of 

4209.  Whether  the  remedy  is  at  law  *  United    States:    remedy  in 

or  in  equity.  equity. 

1  Movius  V.  Lee,  SO  Fed.  Bep.  298;  «•  c.  affirmed  tub.  nom.  Briggi  «. 
Spaulding,  141  TJ.  8. 132. 
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4311.  8o  in  Maflsachasetts. 

4312.  So  in  Georgia. 

4313.  8o  in  Alabama. 

4314.  8o  in  other  States  tinder  Tarioaa 

statutes  and  charters* 

4315.  In  Kentucky,  remedy  at  law. 

4316.  So  in  Missouri  where  equitable 

relief  not  sought. 
4817.  So  in  Vermont. 

4318.  So  in  New  York. 

4319.  So,  it  seems,  in  Indiana. 

4820.  Action  by  single  creditor  against 
single  director. 

4321.  Form  of  the  action  at  law* 

4322.  Actions  by  creditors. 
4823.  Actions  by  receivers. 

4324.  Actions  l^  assignees. 

4325.  Actions  by  stockholders. 

4320.  Actions  by  Attorney-General  In 

New  York. 
4327*  Judgment  against  oorporation  a 
condition  precedent. 

4323.  Exception  in  case  of  inchoate 

corporations. 

4329.  Exception  in  some  States. 

4330.  Theory  that  judgment  agunst 

corporation  conclusive. 

4331.  Theory  that  such  judgment  not 

evidence  against  the  directors. 
4832.  Whether  judgment  against  coi^ 
poration  by  garnishment  a 
sufficient  foundation  for  such 
an  action. 


SscnoH 

1333.  Burden  of  proof  under  aacb 

statutes. 
4834.  Parol   evidence  admissible   to 

identify  the  judgment. 

4335.  Misjoinder  of   such   causes  of 

action. 

4336.  Pleading  under  such  statnies: 

complaint  must  allege  aU  the 
statutory  grounds  of  recoT- 
ery. 

4337.  What  exceptions  of  the  statnte 

must  be  negatived. 

4338.  Averment  of  date  of  debt. 

4339.  Averment  that  the  debt  remains 

unpaid. 

4340.  Misdescription  of  the  statute 

immaterial. 

4841.  Not  necessary  to  aver  how  the 

damage  happened. 

4842.  Other  points  in  such  com]Jaint8« 

4343.  Plaintiff  recovers  upon  a  pre- 

ponderance of  evidence. 

4344.  Procedure  in  case  of  the  death 

of  a  director. 

4845.  Bule  in  Maasachosetta  in  esse 

of  insolvency  proceedings 
against  director. 

4846.  Other  decisions  under  statutes 

of  Massachusetts. 

4347.  Costs  in  prooeedings  under  these 

statutes. 

4348.  Various  matters  of  practice  in 

such  acticms. 


g  4308.  Preliminary.  —  Somo  of  the  statutes  which  wo 
have  been  consideriug  give  special  remedies  for  the  special 
liabilities  created  by  them.  Such  statutes,  except  in  so  far 
as  they  are  declaratory  of  the  common  law,  are  subject  to  the 
well-known  rule  that  where  a  statute  creates  a  right  and  gives 
a  remedy  to  enforce  that  right,  that  remedy  is  exclusive. 
But,  contrary  to  this  principle,  it  has  been  held  that  where 
the  charter  makes  the  directors  liable  jointly  and  severally 
for  the  corporate  debts,  though  it  gives  an  action  against 
them,  the  statutory  remedy  by  such  action  is  not  exclusive. 
The  reasoning  is  that  the  creditors  of  the  corporation  are 
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creditors  of  the  directors,  and  may  pursae  them  or  their  prop- 
erty by  the  general  methods  of  the  law,  e.  g.^  attachment.^ 

§  4309*  Whether   the   Remedy  is   at  Eaw   or  in   ISqnity* 

This  question  depends  so  much  on  the  terms  of  particular 
statutes,  and  on  the  remedial  systems  of  the  different  States^ 
that  it  is  not  surprising  that  there  should  be  such  a  conflict 
of  decisions  with  regard  to  it  as  to  preclude  any  attempt  to 
reconcile  the  cases.  Where  the  statute  does  not  expressly 
require  the  remedy  to  be  pursued  at  law,  we  believe  the  better 
doctrine  is  that  the  remedy  of  the  creditor  should  be  sought 
in  equity;  for,  notwithstanding  these  statutes  are  generally 
regarded  as  penal,  yet,  the  object  of  the  Legislature  in  enact- 
ing them  is  to  create  an  additional  security  for  all  the  cred- 
itors of  the  corporation;  and  this  policy  is  in  a  measure 
defeated  by  allowing  a  proceeding  whereby  those  who  succeed 
in  first  prosecuting  their  claims  to  judgment  exhaust  the 
security  and  leave  the  others  unpaid.  Moreover,  if  the  statute 
is  penal,  and  is  to  be  favorably  construed  toward  the  persons 
against  whom  the  penalty  is  denounced,  and  if  there  is  a  fair 
question  as  to  the  remedy  to  be  pursued  in  enforcing  it,  that 
remedy  ought  to  be  chosen  which  will  be  least  oppressive  to 
them.  In  these  cases  the  least  oppressive  remedy  for  the 
directors  is  that  of  the  courts  of  equity;  for  this  saves  them 
from  being  harassed  by  a  multiplicity  of  suits;  it  exhausts 
the  assets  of  the  corporation  before  charging  them;  it  affords 
an  opportunity  for  enforcing  contribution  among  themselves 
where  the  right  to  contribution  exists,  and  it  gives  scope  for 
the  adjusting  of  all  conflicting  equities  among  the  parties^ 
such  as  may  arise  where  the  creditor  is  himself  a  shareholder 
or  a  director.  Opposed  to  this  reasoning  is  the  suggestion 
that  courts  of  equity  never  sit  to  enforce  penaliieB;  and  from 
this  the  conclusion  has  been  deduced  that  where  the  liability 
is  imposed  upon  directors  in  favor  of  creditors  for  a  particular 
act,  and  a  court  of  equity  is  clothed  with  the  jurisdiction  to 
enforce  it,  the  statute  is  not  penal  for  that  very  reiason.' 

*  Ex  parte  Van  Biper,  20  Wend.  *  Woolverton  v.  Taylor,   18S   ID. 

(N.  Y.)  ei4.  197 ;  «.  e.  22  Am.  81.  Bep.  62U 
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§  4810.  Doctrine  of  Sapreme  Court  of  United  States: 
Remedy  in  Eqoity.  —  The  Supreme  Court  of  the  United 
States  has  taken  this  view  of  the  remedy  under  a  statute  of 
the  District  of  Columbia.  This  statute  provided  that  **  if  the 
indebtedness  of  any  company  organized  under  this  act  shall 
at  any  time  exceed  the  amount  of  its  capital  stock,  the  trustees 
of  such  company,  assenting  thereto,  shall  be  personally  and 
individually  liable  for  such  excess,  to  the  creditors  of  the 
company/'^  In  giving  the  judgment  of  the  court,  Mr.  Justice 
Miller  said:  **  The  remedy  for  this  violation  of  duty  as  trus- 
tees is  in  its  nature  appropriate  to  a  court  of  chancery.  The 
powers  and  instrumentalities  of  that  court  enable  it  to  ascer- 
tain the  excess  of  indebtedness  over  the  capital  stock,  the 
amount  of  this  which  each  trustee  may  have  assented  to,  and 
the  extent  to  which  the  funds  of  the  corporation  may  be 
resorted  to  for  the  payment  of  the  debts;  also,  the  number 
and  names  of  the  creditors,  the  amount  of  their  several 
debts;  to  determine  the  sum  to  be  recovered  of  the  trustees 
and  apportioned  among  the  creditors,  —  in  a  manner  which 
the  trial  by  jury  and  the  rigid  rules  of  commou-law  proceed- 
ings render  impossible.  This  course  ....  adjusts  the  rights 
of  all  concerned  on  the  equitable  principles  which  lie  at 
the  foundation  of  the  statute."*  So,  it  has  been  held  in  the 
Circuit  Court  of  the  United  States,  that  a  creditor  of  a  dis- 
solved corporation,  the  assets  of  which  have  been  misappro- 
priated by  the  directors,  can  only  maintain  an  action  against 
them  after  an  ascertainment  in  equity  of  the  amount  due 
him,  unless  his  claim  is  the  only  one  that  the  corporation 
owed  at  the  time  of  its  dissolution,  or  unless  the  assets 
appropriated  by  the  directors  exceed  such  claim  in  amount.* 

§  4311.  So  in  Massachnsetts.  —  In  Massachusetts,  the 
remedy  by  an  action  at  law,  to  recover  of  an  officer  of  a  cor- 

^  See  ante,  f  4259,  et  uq. 

*  Homor  «.  Henning,  93  U.  8.  228,  (U.  8.),  695.  So  under  a  similar  sUt- 
232;  reaffirmed  in  Stone  «.  Qusolm,  ate  in  niinois:  Buchanan  «.  BartofW 
lis  U.  8.  302.  Iron  Co.,  3  HI.  App.  191;  Bachanaa 

*  Homer    «•  Carter,   3   McCrary     v.  Law,  3  111.  App*  202. 
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poration  a  corporate  debt,  which  existed  tinder  the  general 
statutes/  has  been  expressly  repealed  by  a  later  statute/  and 
a  suit  in  equity  substituted  therefor,  which  is  now  the  only 
remedy.*  The  liability  of  directors  of  manufacturing  cor- 
porations, under  a  statute  of  that  State,  making  directors 
liable  for  the  debts  of  the  corporation  above  its  capital  stock 
could,  in  like  manner,  be  enforced  only  in  equity/ 

§  4312.  So  In  Georgria.  —  So  in  Georgia,  where  a  statute 
made  directors  of  a  bank  liable  for  certain  official  defaults,  to 
the  creditors  of  the  corporation,  and  these  defaults  amounted 
to  a  gro88  fraud  upon  the  publiCt  it  was  held  that  an  action  to 
enforce  the  liability  might  be  brought  by  any  judgment  cred- 
itor in  equity  by  or  on  behalf  of  himself  and  of  others  stand- 
ing in  the  same  situation  as  himself.  The  court  so  ruling, 
keeping  in  view  the  doctrine  that  the  capital  stock  of  a  corpo- 
ration is  a  trust  fund  for  its  creditors,  and  that  whenever 
a  bank  issues  bills,  a  superior  equity  or  trust  arises  in  favor 
of  those  who  receive  or  become  holders  of  them,  over  that 
which  has  arisen  in  favor  of  the  stockholders,  on  the  part  of 
the  president,  cashier,  and  directors  of  the  bank,  as  custodians 


^  Gen.  Stats.  Mass.,  ch.  60,  $  81. 

>  Mass.  Act  1862,  ch.  218,  ^  10. 

'  Peele  v.  Phillips,  8  Allen  (MassOi 
86;  Bond  v.  Morse,  9  Allen  (Mass.), 
471.  This  last  statute  was  held  to 
apply  to  corporations  organised  under 
general  laws,  as  well  as  to  those 
organized  under  special  statutes.  So, 
under  Pub.  Stats.  Mass.,  ch.  106, 
$  60,  d.  8,  affixing  a  personal  liability 
to  the  directors  of  manuiacturing 
corporations  for  contracting  excess- 
ive debts,  the  remedy  is  in  equity. 
Thacher  v.  King,  156  Mass.  490;  «.  c. 
31  N.  E.  Rep.  648. 

*  Merchants'  Bank  v,  Stevenson, 
1 0  Gray  (Mass.) ,  232.  An  action  cU  law 
cannot  be  maintained  by  a  creditor 
of  a  corporation  against  its  officers, 
to  enforce  the  officers'  liability  im- 
posed by  Mass.  Stat.  1863,  ch.  246, 


^2.  A  bill  in  equity  is  now  the  only 
remedy.  McRae  v.  Locke,  114  Mass. 
96.  The  objection  to  such  a  proceed- 
ing at  law  is  not  waived  by  the  sub- 
mission of  the  case  upon  an  agreed 
9tatement  of  the  facts  necessary  for 
the  determination  of  the  question  of 
liability.  Ibid,  See  also  Crease  n. 
Babcock,  10  Met.  (Mass.)  525.  Eequi- 
9ite9  of  a  biU  in  equity  under  Mass- 
Stat.  1862,  ch.  218,  to  charge  the 
officers  of  a  manufacturing  corpora- 
tion, personally,  with  a  debt  thereof: 
Norfolk  «.  American  Steam  Gas  Co., 
108  Mass.  404;  Thayer  v.  New  Eng- 
land Lith.  &c.  Co.,  108  Mass.  523. 
The  following  are  statutes  of  Massa- 
chusetts relating  to  this  subject: 
Gen.  Stats.  Mass.,  p.  385,  ch.  68,  H7: 
Supp.  to  Gten.  Stats.  Mass.,  vol.  I.» 
p.  811,  ^  42. 
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of  such  fund,  —  has  placed  this  jurisdiction  on  the  ground  of 
trusL  "  It  is  true/'  said  the  court, ''  that  the  bill  is  not  filed 
under  the  charter.  It  is  filed  on  the  principle  that  trustees 
guilty  of  a  breach  of  trust  shall  be  responsible  to  those 
aggrieved  by  it;  and  that  if  the  trustees  have,  or  are  pre- 
sumed to  ha'O^e,  made  any  advantage  by  it,  then  it  is  against 
conscience  that  they  or  their  representatives  should  be 
allowed  to  retain  this  advantage.  They  should  respond  to 
injured  parties."  The  jurisdiction  of  equity  in  this  case  was 
held  not  ousted  by  the  fact  that  the  plaintiff  might  have  a  suit  at 
law,  for  the  remedy  in  equity  is  more  effective  than  that  at  law.' 

§  4313.  So  in  Alabama.  —  So  in  Alabama,  where  the  juris- 
diction was  aided  by  statute,  it  was  held  that  the  note-holders 
of  a  foreign  banking  corporation,  which  had  suspended  pay- 
ment, might,  without  first  obtaining  judgment  at  law,  proceed 
in  equity  against  the  bank,  its  directors,  stockholders,  and 
agents,  charging  them  with  fraud  and  a  misapplication  of  the 
assets,  and  seeking  a  discovery  and  account.  Such  a  bill,  it 
was  said,  might  be  maintained  under  the  general  powers  and 
jurisdiction  of  the  court,  which  regards  the  capital  stock  of 
the  company  and  all  its  assets  as  a  trust  fund  for  the  pay- 
ment of  its  creditors,  and  the  directors,  stockholders,  and 
agents,  as  trustees.  As  against  the  bank,  if  the  bill  was  veri- 
fied by  affidavit,  and  alleged  that  the  bank  was  located  in 
another  State,  and  had  property  and  choses  in  action  in  Ala- 
bama, it  might  also  be  sustained  under  the  attachment  law  of 
1846;  and  if  it  further  alleged  that  the  notes  were  issued  and 
put  in  circulation  in  this  State  by  the  president,  who  was 
charged  to  be  the  principal  stockholder  and  a  non-resident,  it 
was  also  well  filed  against  him  under  the  act* 

§  4314.  8o  in  Other  States  under  Various  Statatea  anii 
Charters.  —  The  same  rule  obtains  in  other  State8,under  vari- 
ous statutes  and  charters.* 

1  Schley  «.  Dixon,  24  Ghu  273,  270;  ••  c  71  Am.  Dec  121. 
*  Bank  of  St.  Maiy's*.  St.  Jobii«  *  Ckwap.  Laws  Mich.  1871,  40671, 

25  Ala.  666.  «  uq.;  Crown  v.  Braiiierdi»  67  Vu  W; 
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g  4315.  In  KcntuGky,  Bemedy  at  Law.  —  The  Court  of 
Appeals  of  Kentucky  have  taken  a  different  view  of  this  ques- 
tion from  that  taken  by  some  of  the  other  courts/  holding 
thaty  under  a  statute  making  directors  individually  liable, 
jointly  and  severally,  for  corporate  debts  contracted  beyond  a 
prescribed  limit/ the  remedy  is  at  law.  In  the  view /of  the 
court,  the  personal  liability  of  a  director  under  this  statute 
may  be  enforced  by  one  creditor  without  inquiring  for  others, 
or  requiring  them,  if  there  be  any,  to  be  made  parties.  Such 
a  case,  say  the  court,  is  not  that  of  an  assignment,  but  the  lia- 
bility is  to  each  creditor  severally,  who,  according  to  the 
nature  of  the  case  and  under  the  eighteenth  section  of  the 
same  statute,  may  maintain  a  separate  action.* 

§4316.  So  in  Missoorl  where  Equitable  Belief  not  Songht. 

In  Missouri  where  the  remedial  systems  of  law  and  equity  are 
blended  under  a  code  of  procedure,  an  action  in  the  nature  of 
an  action  at  law  may  be  prosecuted  by  the  receiver  of  an  insol- 
vent corporation  against  its  directors,  to  recover  damages  sus- 
tained by  the  corporation  through  their  misconduct  in  o£&ce, 
where  no  accounting  or  other  equitable  relief  is  required/ 

§  4317.  So  In  Vermont. — A  statute  of  Vermont  provided 
that  **  the  directors  shall  be  liable  to  pay  the  creditors  and 
stockholders  of  such  bank  all  losses  which  may  be  sustained 
in  consequence  of  any  violation  by  them  of  the  provisions  of 
the  banking  laws  of  the  State,  or  other  unfaithfulness  in  the 
discharge  of  their  official  duties;  and  any  number  of  such 
directors  may  be  sued  in  the  same  action  by  any  claimant 
under  the  provisions  of  this  section."*  It  is  held  that  .any 
stockholder  injured  by  a  violation  of  this  statute  may  main, 
tain  an  action  at  law  against  any  director,  without  joining  the 

Rev.  Stats.  N.  J.  1877,  p.  194,  i  94;  ^  AnU,  H  4268,  4310,  H  uq. 

Citizens'    Loan   Asso.    «•    Lyon,    29  '2  Stant.  Ky.  Stat.,  p.  517,  §  IS. 

N.  J.  £q.  110.    But  under  another         *  Oomwall  v*  Eastham,  2   Bush 

statute  the  remedy  is  by  action  on  the  (Ky.)f  561. 

eau:  Rev.  Stats.  N.  J.  1877,  p.  194,  *  Thompson  v.  Greeley,  107  Mob 

«  9S.  577,  593. 

*  Vt.  Act  1862,  ch.  218,  i  10. 
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other  stockholders.     The  reason  given  by  the  court  was,  that 
if  one  stockholder  could  not  maintain  the  action,  no  number 
less  than  the  whole  could  do  so.     This  would  present   the 
incongruous  result,  either  of  having  some  of  the  parties  on 
both  sides  of  the  record,  or  of  denying  the  right  of  any  suit  at 
law  at  all.     Then,  too,  to  hold  that  all  should  join  in  such  suit 
would  require  a  disregard  of  the  welUknown  rule  that  only 
those  who  have  a  joint  right  should  join  in  the  suit  for  its 
enforcement;  for  the  right  of  the  stockholder  is  several,  and 
not  joint.^     So  where  a  statute  points  out  certain  duties  to  be 
performed  by  directors  of  corporations,  and  provides  that  if 
the  president  and  clerk  or  secretary  of  any  such  corporation 
shall  neglect  or  refuse  to  perform  such  duties,  **  they  shall  be 
severally  and  personally  responsible,  in  an  action  founded  upon 
this  staiulCf  for  all  debts  of  such  corporation,  contracted  during 
the  period  of  any  such  neglect  or  refusal,"  it  has  been  held 
that  a  bill  in  equity  will  not  lie:  the  expression  '^ action  founded 
on  this  statute,"  means  an  action  at  law.*    So,  where  the  char- 
ter of  a  corporation  made  the  directors  and  stockholders  per- 
sonally liable  to  the  creditors  if  the  debts  should  at  any  time 
'  exceed  three-fourths  the  amount  of  the  capital  stock,  but  pro- 
vided no  means  of  enforcing  this  liability,  —  it  was  held  that 
creditors  might  resort  to  their  common-law  action,  that  under 
the  common  law  the  clause  would  make  them  jointly  liable 
for  the  debts,  but  that  it  extended  only  to  those  who  were 
directors  and  stockholders  at  the  time  the  indebtedness  was 
so  increased.* 

§  4318.  So  in  New  York. — So,  under  an  early  conception 
in  New  York,  the  directors  of  a  moneyed  corporation  were 
responsible  in  an  action  on  the  case^  for  improperly  obtaining 
and  disposing  of  its  funds  or  other  property;^  and  so,  under 
the  New  York  statute  making  every  director  in  certain  cor- 


^  Buell  V.  Warner,  83  Vt.  670.  '  Windham  Ac.  Inst.  «.  8pTagQ^ 

s  Bassett  v.  St.  Alban'6  Hotel  Oo.,  48  Vt.  502. 
47  Vt.  313;  Gen.  Stats.  Vt.  1863,  ch.  «  Franklin  Hie  Ins.  Co.  v.  Jen- 
SB,  ^  58,  63.    Oompare  ante,  i  8414.  kins,  8  Wend.  (N.  T.)  180. 
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porations  personally  liable  for  their  debts  not  exceeding  a 
specified  amount,  such  liability  is  an  original  joint  and  sey- 
eral  contract  liability,  which  may  be  enforced  by  a  single 
creditor  in  an  action  at  law,  without  previous  effort  to  collect 
from  the  corporation.^ 

§  4319.  So  It  Seems  in  Indiana. — A  Federal  court  has 
held,  under  a  statute  of  Indiana,  that  an  action  of  debt  may 
be  maintained  against  the  officers  of  a  corporation,  where 
under  its  charter  they  are  made  liable  individually  for  the 
corporate  debts,  if  they  neglect  to  publish  certain  reports 
required  by  the  charter,' 

§  4320.  Action  by  Singrle  Creditor  a^inst  Singrle  Director. 

When  it  is  conceded  that  the  remedy  under  these  statutes 
inures  to  creditors,*  if  the  rule  of  the  jurisdiction  allows  it  to 
be  prosecuted  by  an  action  at  law,  then  it  follows  that  a  Bingle 
ereditor  may  maintain  the  action  against  one  or  more  of  the 
directors,  and  that  he  is  not  obliged  either  to  proceed  for 
other  creditors  or  to  proceed  against  all  the  directors  guilty 
of  the  delinquency  denounced  by  the  statute/ 

§  4321.  Form  of  the  Action  at  Ijaw. — Although  statutes 
of  the  class  we  are  considering  are  generally  regarded  as  penal, 
it  does  not  follow  that  an  action  upon  them  is  necessarily  in 
form  ex  delicto.  As  is  well  known,  an  action  of  debt  lies  to 
recover  a  penalty  given  by  a  statute;*  and  it  has  been  held 
that  this  form  of  action  may  be  resorted  to  under  a  statute 
making  the  directors  of  corporations  "jointly  and  severally 
liable  for  all  the  debts  of  the  company "  in  consequence  of 
being  guilty  of  certain  official  defaults;  provided  the  sum 
sought  to  be  recovered  is  a  sum  certain/  This  form  of  action 
is  sometimes  given  by  statute  in  express  terms. 

^  State  Bank  v.  Andrews,  IS  N.  Y.  Snpp.  107. 

*  Union  Iron  Oo.  «•  Fierce,  4  Bias*  *  Union  Iron  Oo.  v.  Pierce,  4  Bias. 
(U.  8.)  327.                                                (U.  8.)  327,  McDonald,  J.    This  case 

*  Antet  §  41S3.  was  decided  under  the  thirteenth  seo^ 
^  State  Bank  v.  Andrews,  IS  N.  Y.     tion  of  the  Indiana  statute  relating 

Supp.  167.  to  mining  and  manufacturing  com- 

*  Sturges  V.  Burton,  S  Ohio  St.  215;     paniee:  1  Gav.  &  H.  Stats.  426. 
f .  e.  72  Am.  Dec  682. 
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§  4822.  Actions  loff  Creditors* — Under  nearly  all  theso 
Btatutes  the  liability  is  in  terms  to  creditarSf  and  of  courso 
they  are  the  proper  persons  to  sue.  This  has  been  shown  in 
the  preceding  sections.  Under  section  10  of  the  New  York 
statute  relating  to  moneyed  corporations,  a  creditor  cannot 
maintain  an  action  to  charge  directors  for  acts  done  by  them 
which  rendered  the  corporation  insolvent  before  he  became 
its  creditor.  Such  loss  or  injury  is  too  remote  to  be  charged 
to  the  acts  of  the  directors.^  In  Minneeota,  a  creditor  of  the 
corporation  may  sue  one  or  more  of  the  directors  to  enforce 
the  liability  without  joining  all  the  creditors  to  whom  they  are 
liable,  or  all  the  directors  subject  to  the  liability/  —  which  is 
tantamount  to  holding  that  the  remedy  is  at  law* 

§  4d23»  Actions  by  BecolTers. — Whether  a  receiver  of  a 
corporation  can  sue  for  penalties  given  by  statute  for  official 
defaults  of  the  directors  must  depend,  for  the  most  part, 
upon  the  terms  of  the  statute  in  each  case;  but  this  inquiry 
may  be  aided  by  principles  which  are  discussed  in  a  suc- 
ceeding chapter/  If  the  statute  make  the  penalty  a  debt  due 
to  the  corporation^  for  a  breach  of  duty  on  the  part  of  the 
directors  toward  the  corporation,  then  it  is  clear  that  the 
receiver,  who  succeeds  to  the  title  of  the  corporation,  can 
bring  the  suit.  Whether  he  can  sue,  we  take  it,  must  depend 
upon  the  question  whether  the  penalty  is  made  by  the  stat* 
ute  a  part  of  the  corporate  aesets,  which  it  is  the  duty  of  the 
receiver  to  collect  and  distribute  ratably  among  all  the  cred- 
itors, or  whether  it  is  a  debt  by  statute  due  from  any 
director,  guilty  of  the  particular  default,  to  any  creditor  of  the 
corporation  who  may  choose  to  sue  therefor.  Under  a  statute  of 
New  York,  passed  in  1825,  to  prevent  fraudulent  bankruptcies 
of  corporations,*  the  penalty  incurred  by  the  directors  of  a 
bank,  for  dividing  the  capital  stock  of  the  bank  among  the 

»  Ogden  V.  EoUo,  3  Abb.  Pr.  (N.  Y.)  »  Ante,  H  4174,  4176. 

800.  «  PoH,  oh.  161.    See  also  Van  OotI 

>  Patterson  v.  Stewart,  41  Minn.  v.  Van  Brunt,  2  Abb.  N.  Gas.  (N.  7.) 

84 ;  9.  c.  16  Am.  St.  Bep.  671 ;  42  N.W.  283. 
Rep.  926.  »  Laws  N.  Y.  1825,  p.  448L 
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itoekholden,  was  held  to  be  a  debt  due  to  the  eorporatum^  un  der  the 
terms  of  the  statute,  which  provided  that  the  individuals  who 
should  incur  the  penalty  should  be  liable  therefor  ''to  the 
said  corporation,  and  to  the  creditors  thereof  in  the  event  of 
its  dissolution."^  The  court  therefore  concluded  that  suit 
could  be  brought  by  a  receiver  of  the  corporation.'  In  Mis- 
souri, although  there  is  no  statute  conferring  upon  a  receiver 
the  power  to  prosecute  an  action  against  the  directors  of  a 
corporation  to  recover  damages  for  a  loss  of  the  assets  of  the 
corporation  through  their  misconduct,  yet  it  is  held  competent 
for  the  court  appointing  the  receiver  to  direct  that  such  an 
action  be  brought,  it  being  within  the  general  jurisdiction 
of  a  court  of  equity  powers.' 


§  48S4.  ActtoBs  by  Assignees.  —  It  has  been  held  in  Penn- 
ey Ivania  that  where  a  corporation  makes  an  aaeignmetU  far  the 
benefit  of  its  creditors,  it  is  the  duty  of  the  assignee  to  bring 
suit  against  the  directors,  if  they  have  declared  dividends  out 
of  the  capital  stock  in  violation  of  statute.  If  the  assignee 
fails  to  do  this,  it  will  be  good  ground  for  exception  to  his 
final  account,  and  he  will  be  personally  liable  to  an  amount 
which  might  have  been  realized  by  the  bringing  and  prose- 
cuting of  such  suits.^ 

§  4325.  Actions  by  Stockholders. — Although  the  stock- 
holders of  a  corporation  are,  in  the  eye  of  a  court  of  equity, 
the  eestuis  que  trust  of  the  directors,*  yet  in  the  eye  of  the 
courts  of  law  they  are  strangers  to  them.'  The  stockholder 
may  make  contracts  with  the  corporation  through  the  direct- 
ors, or  their  managing  or  contracting  officers.    He  may  sue  it 

*  See  statutes  of  this  kind,  ante,  §§  4314-4319. 
'  Bank  of  Niagara  v.  Johnson,  8  *  Ante,  §  4009. 

Wend.  (N.  Y.)  646.  •  Smith  v.  Hard,  12  Met.  (Mass.) 

•  Thompson  v.  Greeley,  107  Mo.  371;  #.  c.  46  Am.  Dec.  690;  Thomp. 
577;  Thompson  v.  Bwain,  107  Mo.  0£f.  Corp.  249;  Willoughby  v.  Oom- 
^94.  stock,  3  Hill  (N.  T.),  389;  Brinham 

*  Gnnkle's  Appeal,  48  Pa.  St.  18.  v.  Wellenbiirg  Goal  Go.,  47  F^  St. 
See  also  Qrocers'  National  Bank  «•  43,  49. 

Clark,  48  Barb.  (N.Y.)  48. 
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and  be  sued  by  it,  and  for  the  frauds  of  the  directors  com- 
mitted  upon  him  he  may,  like  any  other  stranger,  maintain 
an  action  at  law  for  deceit.^  There  is,  therefore,  nothing  in 
his  relation  towards  the  directors  of  the  company  which  will 
prevent  him,  in  the  event  he  becomes  a  creditor  of  the  com- 
pany, from  maintaining  an  action  to  charge  the  directors  with 
the  liability  to  pay  the  debts  of  the  company,  imposed  upon 
them  by  statute  for  certain  official  defaults.'  Thus,  the 
directors  of  a  company  suffer  its  indebtedness  to  exceed  the 
amount  of  its  capital  stock  actually  paid  in.  A  stockholder 
in  the  course  of  trade  becomes  a  creditor  of  the  company. 
He  may,  under  a  statute  making  the  directors  liable  to  pay 
the  debts  of  the  company,  when  such  indebtedness  during 
their  administration  shall  exceed  the  amount  of  its  capital 
stock  actually  paid  in,*  recover  such  indebtedness  of  the 
directors.^  But  where  the  debt  arises  in  consequence  of  the 
stockholder  being  compelled  to  contribute  to  pay  a  debt  so 
illegally  contracted  by  the  directors,  the  rule  is  different.  The 
statute  was  not  intended  to  give  such  an  action  against  direct- 
ors in  favor  of  stockholders  when  they  seek  to  enforce  a 
demand  arising  in  their  favor  as  stockholders;  it  was  for  the 
protection  of  creditors  and  not  stockholders;  and  stockholders 
can  only  avail  themselves  of  it  when  they  appear  as  creditors, 
claiming  payment  of  debts  arising  in  their  favor  from  the 
corporation,  in  the  ordinary  course  of  dealing,  and  not  grow- 
ing out  of  their  relation  as  stockholders.*  In  like  manner, 
the  New  Jersey  statute  **  to  authorize  the  establishment  and 
to  prescribe  the  duties  of  companies  for  manufacturing  and 
other  purposes,"  does  not  create  a  personal  liability  against 
individual  directors,  for  the  debts  of  the  corporation,  at  the 
suit  of  the  stockholder  as  such.  Nor  will  a  charge  of  usurpa- 
tion of  office  and  destruction  of  corporate  property  by  indi- 

^  AnUi  4  1071,  et  uq,;  posU  $  4460.      distinguiflhing  Krltzer  v.  Woodson,  19 

*  Sanborn  v.  Lefferts,  16  Abb.  Pr.      Mo.  327,  as  stated  in  the  text. 

(N.  8.)  (N.  Y.)  42.  *  This  conclusion  is  the  result  of  & 

'  Gen.    Stats.  Mo.  1S65,    p.  874f  comparison  of  Kritzer  v.  Woodson,  19 

i  20.  Mo.  327,  and  Anderson  «.  Blattao,  43 

*  Anderson  «.  Blattan,  43  Mo.  42;  Mo.  42. 
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vidual  directors  entitle  a  stockholder  to  maintain  an  action 
under  the  act.  The  liability  in  the  first  case  is  to  creditors 
alone,  and  so  it  is  in  the  second  case,  if  there  be  any  liability 
at  all.^  A  statute  which  makes  the  directors  of  a  bank  liable 
for  certain  official  defaults,  to  any  creditor  of  the  corporation, 
makes  them  liable  to  a  stockholder,  provided  he  becomes  a 
creditor.  If,  therefore,  a  stockholder  redeems  bills  of  the 
bank,  he  may  bring  an  action  against  the  directors  to  enforce 
this  statutory  liability.'  But  where  the  directors  of  a  corpo- 
ration commit  breaches  of  duty  by  reason  of  which,  under  a 
statute,  they  become  liable  to  the  stockholders,  it  does  not 
make  them  liable  to  one  who  purchased  his  stock  after  the 
commission  of  such  breaches  of  duty.  Tbe  case  is  like  that 
of  a  man  who  purchases  a  horse  which  has  been  injured  by  a 
third  person  in  the  hands  of  the  seller.  This  does  not  give 
him  a  right  of  action  against  the  person  doing  the  injury.* 

§  4326.  Actions  by  Attorney-general  in  New  York,  — By  a 

very  peculiar  statute  of  New  York,  the  attorney-general  is 
required  to  bring  actions  to  redress  breaches  of  trust  com- 
mitted by  directors  of  private  corporations.* 

§  4827.  Jttdgrment  agrainst  Corporation  a  Condition  Pre- 
cedent. —  By  the  analogy  of  cases  which  relate  to  the  liability 
of  shareholders*  who  are  not  directors,  it  would  seem  clear, 
in  the  absence  of  anything  in  the  statutes  importing  the  con- 
trary,* that  a  creditor  could  not  proceed  against  the  officers  of 
a  corporation  without  first  having  obtained  a  judgment  against 


^  Biegel  v.  Binehart,  26  N.  J.  Eq. 
219. 

*  Bobinson  v.  Bealle,  20  Qa.  276, 
295. 

*  Mabey  «•  Adams,  8  Bosw.  (N.  T.) 
846. 

*  N.  Y.  Code  Civ.  Proc,  H  17S1, 
1782, 1808, 1810.  See  People  v.  Braff, 
60  How.  Fr.  (N.  T.)  1.  where  each 
an  intervention  was  saoceasfol;  also 
People  «.  Ballard,  8  N.  Y.  Bupp.  845 ; 
f.  e.  29  N.  Y.  Bt.  Bep.  926;  8  K.  Y. 


8app.  918,  —  where  the  court  role,  in 
eeeming  opposition  to  the  language  of 
the  statute,  that  the  action  cannot  be 
maintained  where  only  private  inter- 
ests are  involyed. 

*  AnU,  i  8354,  et$eg.;  Blake  v.  Hin- 
kle,  10  Yerg.  (Tenn.)  218, 220 ;  Brink- 
water  «•  Portland  Ac  By.,  18  Me. 
85. 

*  Cambridge  Water  Works  «.  8om- 
eryille  Dyeing  Co.,  4  Allen  (MaaB.)» 
239. 
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{he  corporation.  This  would  seem  to  be  trae  for  stronger 
reasons  than  in  the  case  of  stockholders;  for  the  liability  of 
the  directors  is  like  that  of  a  surety,  stricti  juris,  and  obviously 
ought  not  to  attach  so  long  as  the  debt  can  be  made  out  of  the 
company.  And  so  it  has  been  held,  under  a  statute  charging 
the  directors  of  insurance  companies  with  liability  for  losses 
on  policies  issued  after  the  company  was  under  a  liability  to 
an  amount  equal  to  its  capital  stock.^  This  view  is  supported 
by  a  case  in  Tennessee,  which  turned  upon  the  constraction 
of  the  terms  of  the  charter  of  the  bank  of  East  Tennessee,  a 
private  statute,  not  accessible  to  the  writer,  and  not  set  out,  as 
it  ought  to  have  been,  in  the  report  of  the  case.  It  appears 
to  have  provided,  however,  that  directors  of  the  bank,  who 
should  sanction  certain  violations  of  its  charter,  might  be 
held  liable  in  their  individual  capacities  for  any  loss  or  dam- 
ages which  might  thereby  happen  to  the  creditors  of  the  bank. 
It  was  held  that  two  things  must  exist  as  conditions  precedent 
to  the  enforcement  of  this  liability:  1.  The  violations  of  the 
charter  must  have  been  established  by  some  direct  proceed- 
ing against  tlie  corporation,  although  it  was  held  not  neces- 
sary that  such  proceeding  should  have  resulted  in  a  forfeiture 
of  the  charter;  2.  That  the  assets  of  the  corporation  itself 
must  have  been  first  exhausted.  The  measure  of  the  liability 
of  the  directors,  then,  would  be  the  amount  which  its  assets 
might  fall  short  of  discharging  its  liabilities  which  had 
accrued  in  consequence  of  such  violations  of  the  charter.'  So, 
under  a  statute  of  Massachusetts  now  in  force,'  a  judgment 
must  be  recovered  against  the  corporation  and  an  execution 
returned  thereon  unsatisfied,  after  which  any  creditor  may  file 
a  bill  in  equity,  for  himself  and  all  the  other  creditors,  against 
all  the  officers  liable  for  the  debts  of  the  corporation;  and  in 
such  proceedings  the  judgment  creditor  filing  the  bill|  as  well 
as  other  creditors,  may  prove  any  claims  due  on  simple  cof^ 


1  Kinsley  v.  Rice,  10  Gray  (Maos.),  den,  1  Robt.  (N.  Y.)  883;  2  Abb.  Ft. 

9SB5.  (N.  Y.)  61. 

•  Johnson  v.  OhnrcweU,  1  Head         *  Pub.  8tat.  Mass.,  eh.  106^  M  e2» 

(Tenn.),  146.    See  also  Bird  «.  Hay-  64. 
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tract}  So,  under  a  statute  of  New  York,'  a  judgment  creditor 
only  can  maintain  an  action  against  directors  for  their  mis- 
conduct.* And  this  rule  is  established  in  many  cases  by  stat- 
ute} 

§  4828.  Ezceptl<m  in   Case  of  Inchoate  Corporations.— 

An  obvious  exception  to  this  principle  exists  in  those  cases 
whore  directors  of  inchoate  or  pretended  corporations  are  pro- 
ceeded against  for  debts  contracted  by  them  in  the  name  of  a 
corporation,  when  there  is  really  no  corporation  in  existence. 
In  such  a  case  there  would  be  no  sense  in  requiring  the  cred- 
itor to  obtain  a  judgment  against  the  so-called  corporation 
before  proceeding  against  the  persons  with  whom  he  made 
the  contract* 

§  4320.  BxceptUm  In  Some  States. — In  Minnesotai  it  is  not 
necessary  that  the  creditor,  before  suing  the  directors,  shall  have 
obtained  judgment  against  the  corporation.  He  may,  if  necessary, 
join  it  as  a  co-defendant  with  the  directors,  and  establish  his  claim 
against  the  corporation  in  the  same  action.*  The  statute  of  New 
York  relating  to  manufacturing  corporations,  which  provides  that 
"every  director  shall  be  personally  liable  for  all  the  debts  incurred 
by  the  corporation,  to  an  amount  not  exceeding  $5,000,"  is  held  to 
impose  on  the  directors  an  original  contract  liability,  without  regard 
to  the  efforts  of  the  creditor  to  collect  his  demand  from  the  corpora- 
tion.* 


^  Thacher  «.  King,  156  Mass.  490; 
<•  e.  81  N.  £.  Rep.  648.  The  court 
aUo  intimate  that  when  the  condition 
named  in  the  statute  exists,  namely, 
a  judgment  against  the  corporation 
and  an  execution  returned  nulla  bona, 
any  creditor,  whether  be  be  a  judg- 
ment creditor  or  not,  can  file  the  bill. 

*  av.  Code  N.  Y.,  M  1781, 1782. 

*  Paulsen  v.  Van  Bteenbergh,  66 
How.  Pr.  (N.  Y.)  342. 

*  8upp.  to  Gen.  Stats.  Mass.,  vol.1., 
p.  Sll,  i  40;  Kev.  Stats.  N.  J.  1877, 
p.  194,  $  96;  2  Bright.  Purd.  Big.  Pa. 
1873,  p.  1411,  ^  47;  Bangs -v.  lincoln. 


10  Gray  (Mass.),  600,  605;  Thayer  v. 
Union  Tool  Co.,  4  Gray  (Mass.),  75; 
Denny  «.  Richardson,  4  Gray  (Mass.), 
274;  Norfolk  V.  American  Steam  Gas 
Co.,  103  Mass.  160;  Cambridge  &c.  v. 
Somerville  ^bc  Co.,  4  Allen  (Mass.), 
239;  Kinsley  v.Kioe,  10  Gray  (Mass.), 
325.  Compare  Merchants'  Bank  «. 
Stevenson,  5  Allen  (Mass.),  898. 

*  Ante,  ^  416,  4218. 

*  Patterson  v.  Stewart,  41  Minn. 
S4;  <.  e.  16  Am.  St.  Rep.  671;  42 
N.  W.  Rep.  926. 

*  State  Bank  «.  Andrews,  18  N.  T. 
Supp.  167.    Compare  ante,  ^  3077. 
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§  4890.  Theory  that  Judsrment  against  €k>iporatloii  Is 
Conclusive.  —  Under  a  statutory  system,  like  that  of  Massa- 
chusetts,^ where  the  creditor  is  obliged,  before  he  can  proceed 
against  the  directors,  to  exhaust  his  remedy  at  law,  so  to  speak, 
by  recovering  a  judgment  against  the  corporation,  and  having 
an  execution  thereunder  returned  nulla  bonCf  it  is  analogous 
to  the  rule  relating  to  the  creditor's  bills  in  equity, to  hold 
that  the  judgment  against  the  corporation  is  conclusive  against 
the  directors,  of  the  amount  which  the  plaintiff  is  entitled  to 
recover  of  them;  and  such  is  the  rule  in  Massachusetts.*  But 
it  should  seem  that,  under  any  suflScient  remedial  system,  the 
directors  ought  to  be  allowed,  by  way  of  an  equitable  defense 
to  the  action  against  them,  to  impeach  the  judgment  obtained 
against  the  corporation,  on  the  ground  of  fraud  or  collusion. 
On  the  other  hand,  even  under  a  system  discussed  in  the  next 
section,  where  a  judgment  obtained  by  a  creditor  against  the 
corporation  is  not  even  prima  facie  evidence  in  such  an  action 
against  the  directors,  it  has  been  held  that  it  is  conclxisive  in 
their  favor;  so  that  they  may  show,  as  a  complete  defense,  that 
the  plaintiff  brought  an  action  against  the  corporation  to 
recover  the  same  debt,  and  that  judgment  was  rendered  in 
favor  of  the  corporation  on  the  merits.*  But  this  decision 
seems  to  be  unsound;  because  it  is  a  rule  that  estoppeli  are 
mutual^  and  it  is  difficult  to  understand  a  principle  on  which 
a  judgment  is  or  is  not  to  conclude  the  re-litigation  of  the 
same  matter  in  another  action,  accordingly  as  it  was  rendered 
for  one  party  or  the  other. 

§  4331.  Theory  that  Such  Judgment  not  Evidence  against 
the  Directors.  —  The  rule  established  under  the  New  York 
statutes  is  that  a  judgment  against  the  corporation  in  favor  of 
the  creditor  is  not  only  not  conclusive,^  but  that  it  is  not  even 
prima  facie  evidence  in  such  an  action  against  a  director, — 
in  other  words  that  a  judgment-roll  is  not  admisiible  in  evi- 

>  Ante,  i  4311. 
*  Thayer  «.  New  England  Litli.  Ac         *  Tyng  v.  Garke,  9  Hun  (N.  T.), 
Co.,  108  Mass.  528.  209. 

«  Kraft  V.  Ooykendall,  34  Hun   (N.TO»  285. 
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denee  for  the  purpose  of  proving  the  existence  of  the  ''  debt  ** 
for  which  by  the  terms  of  the  statute  the  directors  may 
become  liable.^  The  theory  of  these  holdings  seems  to  be 
that  it  does  not  follow,  from  the  fact  that  the  creditor  must 
exhaust  his  remedy  against  the  corporation  before  he  can 
charge  the  directors,  that  his  judgment  against  the  former 
will  be  prima  facie  evidence  against  the  latter;  that  a  reason- 
able conclusion,  from  the  rule  that  statutes  of  this  nature  are 
penal,  and  hence  to  be  strictly  construed  and  applied,  is  that 
the  debt  against  the  corporation,  for  the  payment  of  which 
the  directors  will  be  personally  charged,  in  consequence  of  the 
particular  violation  of  duty  enjoined  by  the  statute,  must 
be  established  in  a  direct  proceeding  against  the  directors ; 
and  that  there  is  no  such  privity  between  the  directors  and 
the  corporation  as  will  make  a  judgment  recovered  against 
the  corporation  prima  facie  evidence  of  the  validity  of  the 
debt  in  a  proceeding  to  charge  the  directors  under  such  a 
statute.'  But  while  the  courts  of  that  State  seek  to  justify  this 
conclusion  upon  general  grounds,  it  can,  perhaps,  be  sup- 
ported on  no  other  grourd  than  that  proceedings  of  this  kind 
against  directors  of  a  corporation  to  charge  them  with  a  debt 
not  their  own,  are  stricti  juris.  This  conclusion  conforms  to 
the  peculiar  doctrine  of  the  courts  of  that  State  in  respect  to 
the  liability  of  stockholders.  Under  the  statutes  of  that  State 
making  the  stockholders  of  corporations  liable  in  certain  cases 
for  the  payment  of  the  debts  of  the  corporation,  the  courts 
hold,  after  a  considerable  conflict  of  opinion,  that  the  judg- 
ment obtained  by  the  creditor  against  the  corporation  is  not 
even  prima  facie  evidence  of  his  debt  against  the  stock- 
holder.*     They  accordingly  hold   that  an  action  against  a 


*  Ghaae  v.  Curtis,  118  U.  8.  452; 
Brandt  v.  Godwin,  8  N.  Y.  St.  Rep. 
S07 ;  «.  e.  8  N.  Y.  Sapp.  389 ;  Esmond 
V.  BulUrd,  16  Hon  (N.  Y.),  05,  and 
other  cases  cited  below. 

«  Miller  v.  White,  50  N.  Y.  187  (re- 
Tornng  «.  e.  57  Barb.  (N.  Y.)  504,  and  50 
Barb.  (N.  Y.)  484) ;  Borke  v.  Thomas, 
56  N.  Y.  550;  McHai^v. Eastman,  85 


How.  Pr.  (K.  Y.)  205 ;  •.  c.  7  Robt. 
(N.  Y.)  187;  Esmond  v.  Ballard,  16 
Hun  (N.  Y.),  65.  These  decisions  over- 
rule Hall  V.  Siegel,  7  Lans.  (N.  Y.)  206. 
*  See  McMahon  v.  Macy,  51  N.  Y. 
155, 162,  and  particularly  the  opinion 
of  Mr.  Commissioner  Gray,  where 
the  previous  authorities  on  the  sub- 
ject  are  reviewed. 
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stoehholder  to  charge  him  for  a  deht  of  the  corporation  is  on 
the  original  demand^  and  not  on  the  judgment  which  the  plain* 
tiff  has  obtained  against  the  corporation.^  This  being  so,  the 
burden  of  establishing  the  validity  of  the  debt  is  upon  the 
plaintiff,  and  he  must  make  out  his  ease.'  In  respect  of 
the  liability  of  stockholders,  a  contrary  rule  prevails  in  other 
States.' 

§  4332.  Wbether  Jadgrment  against  Corporation  by  Gar- 
nishment  a  Sufficient  Foundation   for  Bach   an  Action. — 

If  a  voluntary  assignment  by  a  creditor,  of  his  debt  against 
the  corporation,  carries  with  it  his  statutory  remedy  against 
the  directors,^  an  involuntary  assignmeni  of  it,  such  as  takes 
place  by  the  judgment  of  a  court  in  a  proceeding  by  gaTnish- 
meyit,  as  it  is  called  in  most  of  the  States,  or  by  trustee  procetSy 
as  they  say  in  Massachusetts,  or  by  factorizing,  as  they  call  it 
in  Connecticut,  should  have  the  same  effect.  This  has  been 
held  in  Massachusetts,*  but  denied  in  Connecticut.*  Thus,  A. 
sues  B.,  and  recovers  a  judgment  against  him.  C,  a  corpora- 
tion, is  at  the  same  time  in  debt  to  B.  A.  proceeds  against 
the  corporation  by  garnishment,  as  we  would  say,  or  by  scire 
facias,  according  to  the  terms  used  in  Massachusetts,  andcharges 
the  corporation  as  trustee  —  that  is,  gets  a  judgment  against 
it  as  garnishee.  The  corporation  becomes  insolvent,  and  this 
judgment  cannot  be  made  out  of  the  corporate  assets.  Sup- 
pose now,  that  the  officers  of  the  corporation  have  neglected 
to  file  a  certificate  required  by  a  statute,  so  that,  by  the  terms 
of  the  statute,  they  have  made  themselves  liable  to  pay  the 


^  Moss  V.  McCullough,  6  Hill 
(N.  Y,),  131 ;  Mofls  v.  Averell,  10  N.  Y. 
449;  Belmont  v.  Ck)leman,  21  N.  Y. 
06;  Conant  v.  Van  Schaick,  24  Barb. 
(N.  Y.)  87.  Fer  conflicting  deciflions, 
see  Moss  v.  Oakley,  2  Hill  (N.  Y.), 
265;  Belmont  v,  Coleman,  1  Bosw. 
(N.  Y.)  188 ;  Slee  «.  Bloom,  20  Johns. 
(N.  Y.)  660;  «.  e.  10  Am.  Dec.  273. 

*  Dabney  «.  Stevens,  40  How.  Pr. 
(N.Y.)  341. 

•  Merrill  V.Suffolk  Bank,  81  Me.  67; 
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f  .c.  50  Am.  Dec.  640 ;  Came  v.  Brigham, 
80  Me.  35;  Milliken  v.  Whitehouse,  ^ 
Me.  527, 520 ;  Don  worth  v.  Coolbaugh, 
5  Iowa,  SCO ;  Wilson  v.  Pittsbuigh  &o. 
Coal  Co.,  43  Pa.  St.  424;  Gmnd  «. 
Tucker,  5  Kan.  70;  Hawes  v.  Anglo* 
Saxon  Co.,  101  Mass.  385, 807. 

«  AnUf    i    4100.    ComiMwe    amts, 
t8566. 

*  Norfolk  V.  American  Steam  Gat 
Co.,  103  Mass.  160. 

•  Armstrong  «.Oowle8, 44  Goon.  4i» 
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corporate  debt.  Suppose,  moreover,  another  statute  enacts 
that  no  o£Bicers  of  a  corporation  shall  be  held  liable  for  any 
debts  or  contracts  of  the  corporation,  ''unless  a  judgment  is 
recovered  against  it,  and  the  corporation  shall  neglect  for  the 
space  of  thirty  days  after  demand  to  pay  the  same,"  etc. 
Under  these  circumstances,  can  the  officers  be  made  liable  ? 
It  has  been  held  that  they  can.  A  judgment  on  ''trustee  pro- 
cess'' was  deemed  a  judgment  within  the  language  just  quoted.^ 
On  the  contrary,  in  Connecticut,  the  judgment  against  the 
corporation  on  the  scire  facias  (the  process  made  use  of  in 
Connecticut),  was  not  "a  debt  contracted"  during  the  time  of 
the  default  of  the  directors,  so  as  to  come  within  the  statute 
making  the  directors  liable  for  the  debts  of  the  company.* 

§  4383.  Barden  of  Proof  imder  Such  Statutes. — Such 
statutes  being  penal  in  their  nature,'  the  rule  applies  with 
more  than  the  usual  force  that  the  burden  of  proof  is  upon 
the  party  seeking  to  recover  under  them.  Nothing  can  be 
presumed  against  the  defendant,  and  every  fact  necessary  to 
establish  his  liability  must  be  affirmatively  proved.  And 
whilst,  even  iu  criminal  proceedings,  the  burden  rests  some- 
times upon  the  defendant,  in  consequence  of  the  impossibility 
of  the  prosecution  proving  a  negative,  *  yet,  here  it  has  been 
held  that  every  fact  necessary  to  make  out  the  plaintiff's  case 
must  be  proved  by  him,  even  though  it  can  only  be  done  by 


'  Norfolk  V.  American  Steam  Gas 
Ck>.,  103  Mass.  ISO.  In  this  case  A. 
saed^  B.  in  ''trostee  process,"  and 
sammoned  a  manufacturing  corpora- 
tion as  his  trustee.  Pending  this 
suit,  B.  sued  the  corporation  on  the 
deht  owing  to  him;  the  action  was 
referred  to  arbitrators,  and  an  award 
was  returned  for  B.,  to  which  the 
corporation  made  no  objection  as  to 
its  liability  in  trustee  process*  A.  re- 
covered judgment  against  B.  and  the 
trustee,  and  afterwards  against  the 
trustee  in  the  scire  facias.  In  B.'a 
action,  by  agreement  of  parties,  he 


took  judgment  for  costs  only.  Upon 
the  failure  of  the  corporation  to  satisfy 
its  judgment,  after  due  proceedings 
under  the  statute  of  1862,  ch.  218,  A. 
and  B.  joined  in  a  bill  in  equity  to 
charge  its  officers  with  personal  lia^ 
bility  thereon.  It  was  held  tliatthey 
were  entitled  to  recover  tlie  amount 
of  the  judgment,  excluding  costs,  in 
the  scire  facias;  and  also  to  recover 
costs  in  the  suit  in  equity. 

'  Armstrong  o.  Cowles,  44  Oonn.  44. 

■  AnU,  i  4164. 

*  See,  however,  Whart.  on  Bv,, 
$366. 
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proving'a  negative.  When,  therefore,  in  such  an  action,  the 
issue  was  whether  a  certain  report  had  been  made,  filed,  and 
published,  as  required  by  the  statute,  it  was  held  not  incum- 
bent upon  the  defendant  to  prove  the  publication  of  it;  it  was 
for  the  plaintiff  to  show  that  it  had  not  been  published.^  But 
in  a  case  in  Michigan,  where  the  statute  made  directors  liable 
for  an  intentional  neglect  to  file  certain  reports,  it  was  held 
that,  in  the  absence  of  any  proof  to  the  contrary,  it  would  be 
presumed  that  a  failure  was  intentional.' 

§  4334.  Parol  Evidence  Admlasible  to  Identify  the  Jndg^- 
ment.  —  In  a  bill  in  equity,  or  in  any  other  supplementary 
proceeding  against  the  officers  of  a  corporation,  founded  on  a 
judgment  at  law  against  the  corporation^  as  under  the  procedure 
in  Massachusetts,*  the  record  of  judgment  will  not  show  at 
what  time  the  debt  for  which  it  was  recovered  was  contracted. 
If,  then,  the  liability  of  the  officers  rests  upon  the  fact  that 
the  debt  sued  for  was  contracted  during  the  period  of  a  cer- 
tain official  default,  how  shall  this  be  shown?  This  is  only 
one  of  many  cases  where  it  is  necessary  to  resort  to  parol  evi- 
dence to  ascertain  what  facts  were  settled  by  a  verdict  or  a 
judgment.  The  rule  is  said  to  be,  that  if  this  does  not  appear 
by  the  record,  or  that  if  the  verdict  may  have  been  based  upon 
one  of  several  grounds,  it  is  competent  to  show  by  parol  evi- 
dence what  facts  were  passed  upon  by  the  jury.*  Applying 
this  principle,  it  has  been  held  that  parol  evidence  is  admis- 
sible to  show  that  the  judgment  obtained  against  the  corpora- 
tion was  founded  upon  a  debt  contracted  during  a  period 
when  the  officers  were  in  default  in  the  filing  of  certain  rec- 
ords required  by  a  statute.' 

§  4335.  Mifljoinder  of  Such  Causes  of  Action.  —  An  action 
for  such  a  statutory  penalty  cannot  be  joined  with  au  action 

•  VHiitney  Arms  Co.  v.  Barlow,  68  *  Burlen  v.  Shannon,  14  Gray 
N.  Y.  34;  «.  c.  63  N.  Y.  02;  20  Am.  (Mass.),  433,  and  cases  there  cited; 
Hep.  504.  9.  c.  99  Mass.  200;  96  Am.  Dec  733; 

•  Van  Etten  v.  Eaton,  19  Mich.  187.  Merritt  v.  Morse,  108  Mass.  270. 
See,  however,  Breitung  v.  lindauer^  *  Norfolk  v.  American  Steam  Gtm 
87  Mich.  217.  Co.,  108  Mass.  404. 

•  Ante,  ^  4311. 
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ander  another  statutory  proyisioiiy  making  the  shareholderB  of 
a  corporation  personally  liable  for  the  debts  of  the  corporation 
because  of  a  failure  to  make  and  record  a  certificate  of  incor- 
poration; because  this  latter  action  would  be  an  action  upon 
a  contract.^  But,  under  the  provisions  of  the  New  York  Code 
of  Procedfire,  section  167,  authorizing  the  joinder  of  causes  of 
action  which  arise  out  of  the  same  transaetionf  or  transactions 
connected  with  the  same  subject  of  action,  in  an  action  to 
charge  the  ofiScers  of  a  corporation*  individually,  for  a  debt  of 
the  corporation,  a  cause  of  action,  for  not  making  the  annual 
report  within  the  twenty  days  prescribed  by  law,  may  be 
joined  with  a  cause  of  action  for  making  a  false  report,  though 
both  refer  to  the  same  year.*  But  if  such  false  report  was  not 
signed  by  aU  the  defendants  who  are  charged  with  omission  to 
make  report,  there  is  a  misjoinder  of  actions,  by  reason  that 
the  distinct  causes  of  action  do  not  affect  all  the  defendants.' 

§  4396.  Pleadlngr  under  Such  Statutes:  Complaint  most 
Allegre  All  the  Statutory  Grounds  of  Becovery.  —  In  plead- 
ing upon  a  statute,  the  general  rule  obtains  that  the  declara- 
tion must  contain  allegations  embracing  all  the  material 
elements  of  the  statute/  And  whilst  it  will  be  sufficient  if 
the  words  of  the  statute  are  followed,*  yet  it  is  in  all  cases 
necessary  to  follow  its  terms,  either  in  words  or  in  substance. 
This  rule  obviously  applies  with  more  strictness  where  the 
statute  is  in  its  nature  penal,  than  in  other  cases.     When, 

* 

therefore,  a  statute  rendered  officers  of  a  corporation  liable  to 
pay  the  debts  of  the  corporation  for  certain  non-feasances,  but 
only  in  case  of  neglect  or  refusal,  for  thirty  days  after  a  writ- 
ten request  by  a  creditor  or  stockholder,  to  perform  the  duty 
imposed,  a  demurrer  to  a  bill  in  equity  to  enforce  the  liability 
of  the  statute  was  sustained,  because  the  bill  failed  to  allege 

^  WUes  «•  Snydam,  64  N.  T.  17S;  mann,  11  Abb.  Pr.  (n.  s.)  (N.  Y.) 

Napier«,Morfeimer,llAbb.Pr.(N.  B.)  376;   Vincent  v.  Sands,  11  Abb.  Pr. 

<N.  Y.)  456.  (K.  B.)  (N.Y.)  231. 

*  BonneU  v.  Wheeler,  16  Abb.  Pr.  «  Henniker  «.  Gontooook  Valley 
(V.  8.)  (N.  Y.)  SI.  B.  B.,  29  N.  H.  146. 

*  Md.    See  also  Sterne  «.  Her-         *  Gimterv.I>aleOoant3r,44Ala.639. 
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that  a  written  request  to  perform  the  daty  had  been  made.^ 
So,  a  complaint  in  an  action  to  enforce  the  liability  of  defend- 
ants as  trustees  of  a  corporation,  for  a  neglect  to  file  the  annual 
report  as  required  by  the  New  York  Manufacturing  Com- 
panies Act,  plaintiff  being  at  the  time  a  creditor  of  such  cor- 
poration on  account  of  services  rendered,  must  allege  that 
such  services  were  rendered  at  the  request  of  the  corporation.* 
So,  the  complaint,  in  such  an  action,  is  bad  on  demurrer,  if 
it  fails  to  aver  those  things  Vhich  the  statute  makes  the  foun- 
dation of  the  liability,  —  as,  for  example,  that  the  corporation 
did  business  in  the  county.'  Such  a  complaint  must  state  the 
purpose  for  which  the  corporation  was  organized  (merely 
filing  a  copy  of  its  articles  of  association  is  not  enough),  and 
also  that  the  defendants  constitute  a  majority  of  the  directors, 
or  it  will  be  demurrable.^  In  such  an  action  it  is  not  neces- 
sary to  file  a  copy  of  the  articles  of  association  of  the  corpora- 
tion, because  that  is  not  the  foundation  of  the  action.' 

§  4337.  What  Exceptions  of  the  Statote  moat  be  Ke^a^ 
tived.  —  It  is  an  old  rule  that  in  declaring  on  such  statutes, 
any  exception  contained  in  the  enacting  or  prohibiting  clause 
of  the  statute  must  be  excluded  by  averment.'    But  an  ^xcep- 


^  Kassan  Bank  v.  Brown,  SO  K.  J. 
Eq.  478. 

■  Tovey  v.  Culver,  54  N.  Y.  Super. 
Gt.  404.  Ab  to  the  requisites  of  the 
petition  in  an  action  under  the  Iowa 
Revision,  i  1163,  against  an  officer  or 
stockholder  of  a  corporation  for  fraud, 
etc.,  see  White  v.  Hosford,  37  Iowa, 
566. 

'  Anfenger  v.  Anxeiger  Pub.  Co.,  9 
Colo.  377. 

*  Niles  V.  Dodge,  70  Ind.  147.  That 
the  allegation  that  the  defendants 
were  stockJioIders  is  not  irrelevant,  see 
Sterne  v.  Herman,  11  Abb.  Pr.  (n.  b.) 
(N.  Y.)  376.  For  the  allegations  in  a 
bill  in  equity  under  Mass.  Stat.  1862, 
ch.  218,  to  charge  officers  of  a  manu- 
facturing corporation  personaUy  with 
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a  debt  thereof,  -^  see  Norfolk  v.  Amei^ 
lean  &c  Co.,  108  Mass.  404;  Thayer 
V.  New  England  Lith.  &c.  Co.,  108 
Mass.  523.  For  a  bill  in  equity  which 
failed  to  show  that  the  excess  ol  debts 
over  and  above  the  amount  of  capital 
stock  actually  paid  in,  happened  under 
the  administration  of  the  defendants, 
see  Merchants'  Bank  «.  Stevenaon,  5 
Allen  (Mass.),  898. 

•  Niles  t;.  Dodge,  70  Ind.  147. 

•  Gould's  PI.,  ch.  4, «  22.  This  has 
been  held  where  the  statute  was  not 
penal.  Chicago  Ac  B.  Co.  «.  Carter, 
20  111.  390;  Ohio  Ac.  R.  Co.  v.  Brown, 
23  111.  94 ;  Galena  &c.  R.  Co.  v.  Snm- 
ner,  24  111.  631;  Great  Western  B. 
Co.  V.  Bacon,  80  111.  847;  ••  e.  83  Anu 
Dec  199 ;  Toledo  &c  R.  Oo.  «•  Lftverj^ 
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tion  contained  in  any  clause  of  the  statute  is  matter  of  defense 
properly  to  be  pleaded  and  proved  by  the  defendant.^ 

§  4338.  Averment  of  Date  of  Debt.  —  An  action  on  a  stat- 
ute, making  trustees  of  corporations  liable  to  pay  the  debts  of 
the  company,  contracted  while  they  were  in  default  as  to  the 
filing  of  certain  annual  reports^  must,  on  grounds  apparent 
from  what  has  already  been  seen/  aver  that  the  debt  was 
existing  at  the  time  the  default  was  made  by  the  trustees,  or 
show  that  it  was  contracted  afterwards,  or  it  will  be  defective/ 
So,  in  a  suit  to  charge  a  trustee  with  the  debt  of  a  corporation 
because  of  the  filing  of  a/a2«e  report,  and  allowing  the  indebt- 
edness to  exceed  the  capital  stock,  the  complaint  is  defective 
in  failing  to  allege  that  the  debt  was  contracted  after  the  defend- 
ant became  trustee.'  So,  a  bill  in  equity  under  the  statute  of 
Wisconsin*  does  not  state  a  right  of  recovery  when  it  merely 
alleges  that  the  directors  refused  to  make  a  certificate,  signed 
by  the  president  and  secretary  in  either  of  the  months  of  July 
or  January  following  the  organization  of  said  company,  etc.; 
but  it  should  be  further  alleged  that  the  indebtedness  to  the 
plaintiff  was  contracted  after  euch  refusal,  and  before  the  mak- 
ing of  any  subsequent  annual  statement^  An  allegation  that 
the  defendant  was,  January  13, 1877,  and  '^  before  that  date," 
a  trustee,  is  not  a  good  averment  that  he  was  such  trustee  in 
the  year  1876,  when  the  debt  was  alleged  to  be  contracted.^ 

§  4899.  Averment  that  the  Debt  Remains  Unpaid. — It  has 

also  been  ruled,  but  the  ruling  seems  highly  technical,  that  it 
is  not  sufficient  to  allege  that  judgment  was  recovered  on  the 
debt  against  the  corporation  (for  the  payment  of  which  the 

71  HI.  622;  Great  Western  B.  Go.  «•  (N.  T.)  187;  f.  c.  35  How.  Pr.  (K.  Y.) 

Hanks,  96  lU.  281 ;  Illinoifl  dbc.  B.  Oo.  205. 

V.  Williams,  27  HI.  48.  *  Anderson  v.  Bpeers,  8  Abb.  N.  Oas. 

1  Gould's  PL,  eh.  4^  $  23;  Ohicaeo  (M.  Y.)  882. 
Ac. B. Oo.  V. Carter, 20IU. 890;  Toledo         •  Bev.  Stota.  WiEU,  cb.  78,  4  », 
d(0.  B.  Go.  «w  Lairaiy,  71  HI.  662.  *  Seaman  «.  Qoodnow,  20  Wk. 

*  AnU^  i  4221,  Uteq.  27. 

*  AnU,  i  4206.  •  Andenon  «•  Bpeen,  68  How.  Pr. 
«  McHarg  v.   Eastman,  7  Bobt  (N.  Y.)  68. 
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trnsteeSi  if  liable  at  all,  were  liable)i  and  that  such  judgmetd 
remavM  unsatUjUdy  but  it  must  be  alleged  that  the  debt  remains 
unpaid.  The  reason  given  was  that  whether  the  amount 
claimed  was  due  upon  the  judgment  or  for  the  debt,  or  upon 
the  defendant's  liability  as  trustees  or  otherwise,  did  not 
appear.* 

§  4340.  Misdescription  of  the  Statute  Immaterial.  —  It  is 

a  familiar  rule,  that  a  public  statute  need  not  be  recited  or 
even  referred  to  in  pleading.  It  is  sufficient  if  the  pleader 
states  a  case  which  is  within  it.'  This  being  so,  if,  in  the 
pleading,  the  statute  is  erroneously  referred  to,  as  where,  by 
a  clerical  mistake,  the  draughtsman  refers  to  the  wjong  sec- 
tion of  the  statute,  the  error  will  be  rejected  as  surplusage.* 

§  4341.  Kot  Necessary  to  Aver  how  the  Damagre  Hap- 
pened.—  Under  a  statute  prohibiting  the  doing  of  certain 
acts  by  the  directors  of  moneyed  corporations,  and  in  case  of 
their  doing  them,  making  them  ''liable  personally  to  the 
creditors  and  stockholders  respectively  of  the  corporation, 
....  to  the  full  extent  of  any  loss  they  may  respectively 
sustain  from  such  violation,"  it  is  sufficient  that  a  stock- 
holder, in  his  declaration,  after  stating  the  illegal  act,  allege 
that  thereby  the  plaintiff's  stock  became  depreciated  and  of  less 
value  than  it  otherwise  would  have  been,  and  that  the  plain- 
tiff thereby,  and  in  consequence  of  such  violation  of  the  act, 
lost  a  large  sum  of  money,  to  wit,  the  sum  of  $500.  It  is  not 
necessary  to  show  Jiow  or  in  what  manner  the  defendant's 
illegal  act  caused  the  depreciation  of  the  plaintiff's  stock, 
because  that  would  be  matter  of  evidence.  It  is  enough  that 
the  fact  of  depreciation  is  directly  alleged.*  A  statute  ex- 
isted in  Vermont,  providing  that  no   individual  should  be 

^  McHaig   V.   Eastman,   7   Robt.  (N.  Y.)  137;  t.c.SS  How.  Pr.  (N.  Y.) 

(N.  Y.)  137 ;  t.  c.  35  How.  Pr.  (N.  Y.)  205. 

205.    Compare  Chambera  «•  Lewis,  ^  G^fEney  v.  ColvUl,  6  HiU  (K.  Y.), 

28  N.  Y.  454.  667,  574.    Compare  anU,  k  1480,  H 

*  Buell  V.  Warner,  38  Vt.  570,  578.  m^.,  as  to  particularity  in  pleading 

*  McHarg  v.  Eastman,    7    Bobt.  fraud. 
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directly  or  indirectly  indebted  to  a  greater  amount  than  ten 
per  cent  to  any  bank,  with  exceptions  as  to  deposits  made 
for  redeeming,  and  as  to  purchases  of  bills  of  exchange. 
Another  provision  of  the  statute  made  directors  liable  to 
creditors  and  stockholders  for  all  loss  which  the  bank  might 
sustain  through  any  violation  by  them  of  the  banking  laws 
of  the  State.  In  the  case  of  Buell  v.  Warner,*  there  will  be 
found  a  declaration  under  this  statute  set  out  in  full,  to  which 
a  number  of  specific  objections  were  taken  by  special  de- 
murrer; but  it  was,  nevertheless,  held  good.  But  another 
court  has  held,  in  an  action  to  charge  directors  for  failing  to 
make  a  statutory  report  of  the  financial  condition  of  the  cor- 
poration, that  the  manner  in  which  the  plaintiff  was  misled 
and  deceived  must  be  charged  with  reasonable  fullness  and 
certainty.' 

§  4342.  Other  Points  in  Such  Complaints.  —  Under  a 
statute  prohibiting  the  doing  of  certain  acts  by  directors,  a 
declaration,  which  alleges  that  they  caused  them  to  be  done, 
has  been  held  bad  on  special  demurrer;  but  it  seems  that  if 
the  declaration  alleged  that  the  directors  did  the  prohibited 
acts,  it  would  be  sustained  by  evidence  that  they  caused  them 
to  be  done  —  the  reason  of  the  rule  being  that  more  particu- 
larity is  required  in  matters  of  pleading  than  in  matters  of 
evidence.*  Notwithstanding  these  statutes  are  construed 
strictly,  it  has  been  held  that  where  a  statute  prohibits  the 
doing  of  certain  acts  by  directors  in  positive  terms  and  says 
nothing  about  a  scienter,  it  is  not  necessary,  in  declaring  on 
the  statute,  to  allege  that  they  did  the  acts  knowingly.  If 
mistake  or  want  of  guilty  knowledge  is  a  defense,  it  is  for  the 
defendant  so  to  excuse  himself.^  It  is  not  a  good  objection 
on  account  of  duplicity  that  the  declaration  on  such  a  statute 
allege  that  the  directors  did  divide,  withdraw,  and  pay  to  the 


»88Vt.670.   , 
*  For  a  complaint  where  it  was  not         '  Qafbief  «.  (kMXlt  6  Hill  (N.  Y.), 
charged  with  Bufficient  certainty,  see     667,  574. 
NUes  V.  Dodge,  70  Ind.  147.  «  Ibid. 
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stockholders  a  portion  of  the  capital  stock  of  the  company^ 
and  did  tJiereby  reduce  the  capital  stock  without  the  consent  of 
the  Legislature;  for  a  pleading  is  not  double  because  it  states 
the  effect  of  the  act  complained  of,  nor  because  several  words 
or  phrases  are  used  to  express  the  same  thing/ 

§  484d.  Plaintur  BecoYers  npon  a  Preponderance  of 
Evidence.  —  It  has  been  held,  in  an  action  prosecuted  against 
the  directors  of  a  corporation  to  render  them  personally 
liable  tor  falsely  certifying  that  the  full  amount  of  their  capi- 
tal stock  has  been  paid  in,  to  charge  the  jury  that  the  plain- 
tiff, in  order  to  recover,  should  satisfy  them  of  the  guilt  of  the 
defendants  beyond  a  reatonahU  doubt;  but  they  should  be 
permitted  to  reach  a  conclusion  upon  the  rule  which  obtains 
in  civil  cases  of  a  fair  preponderance  of  evidence} 

§  43M.  Proeediire  In  Case  of  the  I>eath  of  a  Director. — 

It  is  a  rule  of  the  common  law^  that  the  personal  representa- 
tive of  a  deceased  joint  obligor  cannot  be  joined  in  an  action 
against  the  survivor.*  This  rule  has  been  applied  in  Mas- 
sachusetts, so  as  to  exempt  the  estate  of  a  deceased  share- 
holder from  liability  as  such,  unless  his  personal  representa- 
tive should  ohoose  to  come  forward  and  assume  such  liability, 
by  paying  claims  or  otherwise.^  This  unjust  and  mischievous 
rule  has  been  changed  by  statute  in  most  of  the  States,  it  is 
believed.  Thus,  in  Georgia,  it  was  early  enacted  that  a  cred- 
itor should  not,  in  such  a  case,  ^'  be  compelled  to  sue  the  sur- 
vivor alone,''  but  might, ''  at  his  discretion,  sue  the  survivor 
or  the  representatives  of  the  deceased  person,  or  the  survivor 
in  the  same  action  with  the  representatives  of  the  deceased 
person.''*    Under  this  statute,  if  some  of  the  directors,  guilty 


1  Gaffney  «•  OolviU,  6  HiU  (N.  Y.),         *  Green    v.  Watkins,    6    Wheat. 

667,  674.     Amwer  upon   information  (U.  S.)  260. 

and  btfZu/ insufficient :  19  Am.  &  Eng.  ^  Bane  v.  Dane  Man.  Co.,  14  Gray 

Corp.  Oas.  112,  n.  (Mass.),  488;  Bipley  v.  Sampson,  10 

'  Huntington  «.  AttrUI,  US  N.  T.  Pick.  (Maas.)  871 ;  Child  v.   Coffin, 

S65;  f.  c.  23K.  £.  Rep.  644;  SSN.Y.  17  Mass.  64. 
8t.  Rep.  6.  •  Cobb  Ga.  Stat.  488. 
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of  a  statutory  default,  should  die  before  the  commencement 
of  the  suit,  the  plaintiff  was  not  bound  to  join  their  represen- 
tatives in  the  suit,  though  he  might  do  so.^  But  in  equity^  the 
maxim  actio  personalia  moritur  cum  persona  does  not  obtain, 
and  therefore  the  liability  of  directors  to  creditors,  founded 
in  fraud,  may  be  redressed  in  those  tribunals  by  an  action 
against  their  personal  representatives  in  case  of  their  death.* 

§  4345.  Rule  in  Massachiisetts  in  Case  of  Insolvency  Pro- 
ceedingrs  agrainst  Director.  —  It  has  been  held  in  Massachusetts 
that  the  qualified  liability  of  a  member  of  a  manufacturing  corpora- 
tion, for  the  debts  of  the  corporation,  under  an  old  statute,"  was  not 
a  "  debt "  such  as  could  be  proved  in  a  court  of  insolvency  against 
the  estate  of  the  deceased  shareholder,  under  a  statute  defining  the 
demands  which  might  be  proved  as  '^  all  debts  due  and  payable  from 
such  debtor."*  This  statute,  it  may  be  observed,  made  the  members 
of  corporations  liable  as  original  contractors,  and  execution  ran 
against  them  on  judgments  against  the  corporation,  without  their 
having  any  day  in  court.  This  statute  was  held  not  to  authorize 
execution  against  estates  of  shareholders  who  died  before  the  com- 
mencement of  suit  against  the  corporation;*  nor  did  it  make  the 
debts  of  the  corporation  a  charge  upon  the  estates  of  deceased  share- 
holders; *  nor  could  one  shareholder,  who  had  voluntarily  paid  a  debt 
of  the  company,  have  contribution  against  another.'  As  late  as  1860, 
the  same  court  held  that  where  a  stockholder,  who  had  been  sum- 
moned, pursuant  to  the  statute,  to  charge  him  with  a  debt  of  the 
corporation,  died,  the  suit  abated  and  could  not  be  revived  against 
his  executor.*  Pursuing,  apparently,  the  same  general  lines  of  con- 
struction, the  same  court  has  held  that  the  liability  of  the  oflScers  of 
corporations  to  pay  the  debts  of  the  corporation,  on  account  of  cer- 
tain official  defaults,  is  not  a  debt  provable  against  the  estate  of 
such  an  officer  in  insolvency.    The  reasoning  on  which  the  court 


'  Haigroves  v.  Chambers,  SO  6ra«  *  Bipley   «•    Sampson,    10    Pick. 

680,  688.  (Mass.)  371.    The  contrary  was  held 

'  Schley  «.  Dixon,  24  Q%.  273,  279;  under  a  later  statute.   Grew  v.  Breed, 

s.  c.  71  Am.  Dec.  121.  10  Met.  (Mass.)  669, 676. 

*  Act  of  1808,  ch.  66,  $  6.  *  Andrews  v.  Callender,  18  Pick. 
«  Kelton  V.  Phillips,  8  Met.  (Mass.)  (Mass.)  484. 

61.  *  Dane  v.  Dane  Man.  Oo.,  14  Gray 

*  Child  V.  Coffin,  17  Mass.  64.  (Mass.),  488. 
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proceeded  was,  that  such  debts  are  not  absolute  debts,  and  that  it 
would  produce  great  confusion  and  delay  in  the  settlement  of  the 
estates  of  insolvents,  if  they  should  be  allowed  to  be  proved  and 
paid  among  other  debts.^  Under  the  revised  statutes,'  the  only 
remedy  against  directors,  for  contracting  corporate  debts  in  excess 
of  the  capital  stock,  was  by  a  bill  in  equity,  provided  the  debts  for 
which  the  directors  were  so  liable  amounted  to  more  than  such 
excess.* 

§  4340.  OtherDeclsionsnnder  Statutes  of  Massachusetts. — 

A  number  of  successive  statutes  have  been  enacted  in  Massachu- 
setts, making  directors  of  corporations  personally  liable  for  the 
debts  of  the  corporation,  under  various  circumstances  and  for  vari- 
ous official  defaults.  The  statutes  have  been  construed  by  the 
Supreme  Judicial  Court  of  that  State  with  reference  to  a  number  of 
questions  which  have  been  raised  with  regard  to  their  interpretation 
in  points  which  are  not  of  a  general  character,  so  that  such  decisions 
do  not  much  aid  in  the  interpretation  of  other  like  statutes  in  other 
States.  The  results  reached  in  these  cases  may  be  here  briefly  col- 
lected and  stated.  The  Act  of  1851^  forbade  the  property  of  the 
general  stockholders  in  corporations  to  be  taken  in  execution  for 
the  corporate  debts  while  there  were  officers  liable,  and  upon  whose 
property  execution  could  be  levied.  This  statute  applied  to  execu- 
tions which  were  issued  upon  debts  which  were  payable  before  the 
act  took  effect.'  By  the  practice  which  obtained  in  that  State  in 
1858,  when  a  manufacturing  corporation  was  sued,  its  stockholders 
were  summoned  in,  and  if  the  execution  could  not  be  satisfied  out 
of  the  corporate  property,  it  ran  against  the  stockholders  personally. 
With  the  foregoing  statute  in  force,  a  stockholder  was  summoned  in, 
and  the  corporation  having  made  default,  he  answered  that  he  was 
not  liable  for  the  corporate  debts  as  a  stockholder,  ^'because,  if  the 
stockholders  thereof  are  liable  for  the  debts  of  the  corporation,  their 
persons  or  property  cannot  be  taken  so  long  as  the  officers  thereof 
have  property  sufficient  to  satisfy  the  execution,  if  any,  which  the 
plaintiff  may  obtain;  and  there  are  officers  of  said  corporation  hav- 

^  Bangs  t;.  Lincoln,  10  Gray  (Mass.),  600. 

>  Rev.  Stats.  Mass.,  ch.  38,  ^  25,  *  Oh.  S15,  i  3. 

29,  81.  *  Denny  v.   Richardson,  4  Graj 

*  Merchants'  Bank  v.  Stevenson,      (Mass.),  274. 
10  Gray  (Mass.),  232. 
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ing  iuffident  property  to  pay  said  claim."  This  aoswer  was  held 
bad  on  demurrer;  for  the  material  question  was,  not  whether  the 
officers  were  possessed  of  sufficient  property  to  pay  the  debt  when 
the  action  was  pending  in  court,  but  when  the  execution  was  to  be 
levied/  The  statute  of  1861 '  did  not  authorize  the  levying  of  an 
execution  issued  on  a  judgment  recovered  against  a  manufacturing 
corporation,  on  the  property  of  an  officer  of  the  corporation,  unless, 
if  he  was  also  a  stockholder,  he  had  been  summoned  and  his  lia- 
bility established;  or,  unless,  if  he  was  not  a  stockholder,  some 
stockholder  had  been  summoned  and  the  liability  of  the  stockhold- 
ers established,  in  the  action  in  which  the  judgment  was  recovered.' 
A  supersedeas  annexed  to  an  execution  issued  on  a  judgment  against 
a  manufacturing  corporation,  as  to  certain  stockholders  who  had 
been  summoned  in  the  action  in  which  the  judgment  was  recovered, 
pursuant  to  section  2  of  the  above  act,  did  not  exonerate  such  stock- 
holders from  any  liability  as  officers  of  the  corporation.  Nor  did 
such  execution  and  supersedeas  afford  protection  to  an  officer  against 
another  stockholder,  upon  whose  property  he  levies  the  execution, 
when  there  are  such  persons,  liable  as  officers,  and  having  property 
upon  which  the  execution  might  be  levied.^  A  mining  corporation 
is  not  a  manufacturing  corporation  within  the  statute,  1862,  chapter 
218,  defining  and  regulating  the  enforcement  of  liabilities  of  officers 
and  stockholders  of  manufacturing  corporations.*  A  bill  in  equity 
under  the  last-named  statute  must  be  brought  in  behalf  of  all  the 
creditors  of  a  corporation.* 

§  4347*  Costs    in    Proceedingrs   under   These    Statutes.—- 

Recollecting  that  statutes  of  the  class  we  are  considering  are 
to  be  strictly  construed,  we  are  prepared  to  find  that  the 
courts  hold  that  a  statute  which,  on  account  of  certain 
defaults,  makes  the  directors  liable  for  all  debts  of  the  com- 
pany then  existing,  does  not  make  them  liable  for  the  costs  in 


^  Brayton  v.  New  England  Goal  *  Moore  v.  Reynolds,  109   Mass. 

Mining  Ck>.,  11  Gray  (Mass.) 1 493.  478.    The   personal  liability  of   the 

*  Oh.  815,  i  8.  directors  of  a  corporation,  imposed 

*  Dewey  v.  Baker,  16  Gray  (Mass.),  by  Mass.  Stat.  1870,  eh.  224,  (  88,  is 
180.  not  affected  by  that  of  1877,  ch.  230, 

^  Ibid.  i  1.    First  Nat.  Bank   v.  Hingham 

*  Byers  v.  Franklin  Goal  Go.,  106  Man.  Go.,  127  Mass.  563. 
Mass.  181. 
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corporation.^  The  rule  has  even  been  stated  so  broadly  as 
that  one  who  has  subscribed  for  stock  in  a  body  which  has 
attempted  irregularly  to  create  itself  a  corporation ,  cannot 
escape  his  liability  as  a  shareholder  to  the  creditors  of  such 
assumed  corporation.'  Pursuing  this  principle,  we  find  that 
if  the  directors  incur  liability  under  a  statute  by  reason  of 
failing  to  make  and  file  certain  certificates  and  statements 
therein  required,  they  cannot,  when  proceeded  against  for  the 
enforcement  of  such  liability,  set  up  as  a  defense  an  irregu- 
larity in  the  organization  of  the  corporation.' 

§  4855.  When  This  Defense  ATailahle.  —  When  we  con- 
sider the  rule  of  interpretation  which  makes  these  statutes 
penal^  we  may  conclude  that  there  is  ground  for  the  contrary 
conclusion,  but  whether  more  than  plausible  ground,  may  be 
doubtful.  The  rule  being  that  the  plaintifi^  must  allege  and 
prove  every  element  upon  which  the  statute  predicates  the 
liability,  it  might  be  plausibly  argued  that  the  fact  of  the 
existence  of  the  corporation  is  the  primary  fact  to  be  alleged 
and  proved.  If  there  has  been  no  corporation  at  aU,  but  only 
a  pretended  or  usurping  board  of  directors,  they,  while  they 
might  be  exonerated  from  liability  in  a  proceeding  under 
such  a  statute,  would  be  liable  as  original  contractorB  on 
another  ground  already  considered.'    This  gives  additional 


^  Eaton  V.  Aspinwall,  19  N.  Y. 
119,  121;  Mead  «.  Keeler,  24  Barb. 
(N.  YO  20;  Abbott  v.  AflpinwaU,  26 
Barb.  (N.  Y.)  202;  Slocum  v.  Provi- 
dence Steam  <fcc.  Oo.,  10  R.  I.  112; 
Chubb  «.  Upton,  95  TJ.  8.  665;  Meth- 
odist Epis.  Church  v.  Pickett,  19 
N.  Y.  4S2;  Upton  v.  Hansbrough,  S 
Bias.  (U.  S.)  417;  McCarty  v.  La- 
vaahe,  10  Ch.  Leg.  News,  342;  Buffalo 
Ac.  R.  Co.  V.  Gary,  26  N.  Y.  75; 
McHose  V.  Wheeler,  45  Pa.  St.  32; 
Rice  V.  Rock  Island  &c.  R.  Co.,  21 
111.  93 ;  Tarbell  v.  Page,  24  111.  46. 

s  Chubb  V.  Upton,  95  U.  S.  665, 
667,  per  Mr.  Justice  Hunt. 

'  Newcomb  «•  Reed,  12  Allen 
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(Mass.),  362.  Compare  TJHej  «. 
Union  Tool  Co.,  11  Gray  (Mass.). 
139,  where  stockholders  escaped  lia- 
bility on  this  ground,  but  where,  in 
contradistinction  to  the  former  case, 
the  corporation  had  no  charter  from 
the  Legislature.  The  irregularity  set 
up  as  a  defense  in  the  former  case 
was,  that  the  call  for  the  first  meeting 
was  signed  only  by  one  of  the  persons 
named  in  the  act  of  incorporation, 
and  not  by  a  majority  of  them,  as 
required  by  the  Act  of  1855,  ch. 
140. 

*  Ante,  k  4164. 

*  AnU,  \  416,  ei  eeq.;  k  2969,  d  eeq.; 
«4218. 
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point  to  the  suggestion  already  made  by  the  author,  that  the 
courts  might  better  have  applied  the  rule  of  remedial  con- 
struction to  these  statutes.  For  if  we  carry  out  the  rule  of 
strict  construction  by  holding  that  the  plaintiff  must  allege 
that  there  was  a  corporation,  then  it  will  follow  that  the 
wrong-doing  directors  may  defend  against  such  an  action  by 
showing  that  they  did  a  cumulative  wrong,  and  one  much 
more  grievous  than  most  of  the  wrongs  denounced  by  these 
statutes, — the  wrong  of  deceiving  the  public  by  acting  as 
directors  of  a  pretended  corporation  that  did  not  exist. 
Nevertheless  there  are  several  decisions  that  land  themselves 
in  this  predicament.  Thus,  it  has  been  held,  under  a  statute 
of  New  Jersey  authorizing  any  persons  to  associate  and  form 
a  corporation,  and  choose  a  board  of  directors,  and  under  its 
direction  carry  on  the  business,  that  if  the  associates  choose 
no  directors,  but  merely  a  president,  who  is,  in  fact,  the  owner 
of  the  concern,  and  who  controls  its  business,  they  are  to  be 
regarded  as  a  corporation,  but  are  not  liable  in  the  character 
of  directors,  but  are  liable  in  equity  as  shareholders,  to  be 
charged  with  debts  of  the  concern^  to  the  extent  unpaid  on 
their  shares.  So,  where  it  appeared  in  such  an  action  that 
the  defendants  had  drawn  up  articles  of  incorporation,  but 
with  the  understanding  that  they  were  not  to  take  effect  until 
certain  things  were  done,  which  never  were  done,  it  was  held 
that  this  did  not  constitute  them  a  corporation,  and  that  the 
president  and  directors  could  not  be  made  liable  under  a 
statute '  making  such  officers  personally  liable  for  debts  con- 
tracted by  the  corporation  or  voluntary  association  before 
complying  with  certain  statutory  requirements.'  So,  where  a 
member  of  an  association  which  had  failed  of  a  legal  incor- 
poration purchased  claims  against  the  association,  it  was  held 
that  this  did  not  give  an  action  against  the  directors,  because 
it  was  a  partnership,  and  one  partner  cannot  sue  the  others  at 
law.^    So,  it  has  been  held  that,  with  the  expiration  of  a  bank 

*  Kinaela  v.  Oataract  Oity  Bank,  IS         *  Corey  v.  Moirill,  61  Yt.  SOS ;  ••  e. 
K.  J.  Eq.  15S.  17  Atl.  Rep.  S40. 

*  Rey.  LawB  Yt.,  $  S279*  ^  Ck>leman  v.  Coleman,  7S  Ind.  844. 
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charter,  the  personal  liability  of  the  directors  for  averissttsi  of 
circulating  notes, ceases:^  a  decision  entitled  to  no  respect 

§  4866.  Defense  of  Negrligrence,  Ifirnorance  of  I^aw*  Want 
of  Guilty  Scienter.  —  This  subject,  which  has  already  been 
considered  in  a  different  relation,*  invites  attention  to  the 
distinction  between  cases  where  the  statute  enjoins  an  affixma^ 
tive  dutyt  and  where  it  prohibits  a  wrongful  act.  In  the  first 
case,  negligent  ignorance  is  no  defense:  every  director,  when 
he  accepts  the  office,  takes  upon  himself  the  obligation  of 
learning  the  law  and  complying  with  its  mandates;  and  he 
will  obviously  not  be  heard  to  say  that  he  depended  upon  his 
fellows  to  perform  the  duty  and  that  they  neglected  it.'  But 
in  the  second  case,  where  the  statutes  prohibit  a  particular 
act,  many  of  the  statutes,  as  already  seen/  make  the  liability 
of  each  director  depend  upon  his  tuseni  to  the  doing  of  the 
particular  act,  and  this  assent  must  in  general  be  affirmatively 
shown  by  the  plaintiff,*  unless,  as  is  often  the  case,  the  statute 
changes  the  ordinary  rule  of  evidence  and  creates  a  presump- 
tion of  assent,  in  the  absence  of  some  prescribed  affirmative 
act  of  dissent.*  On  the  one  hand,  where  the  directors  are 
sued  under  a  statute  making  them  liable  for  the  debts  of  the 
corporation  contracted  during  the  time  when  they  have  been 
in  default  under  a  statute  in  filing  certain  prescribed  rq[>orts,  it 
will  be  no  defense  that  they  were  ignorant  of  the  existence  of 
the  law,  nor  that  they  did  not  know  whether  or  not  the  reports 
had  been  filed,  and  had  not  intentionally  neglected  to  conform 
to  the  requirements  of  the  statute,  and  indeed  had  no  knowU 
edge  of  such  requirements  and  thought  nothing  about  them. 
Although  the  statute  only  fixes  personal  liability  upon  the 

^  Moultrie  V.  Hoge,  21  Ga.  518.  *  Ante,  §  4108. 

Contra:  Moultrie  v.  Smiley,  16  Ga.  *  Van  Etten  «.  Eaton,  19  ]fich« 

289.    Afl  to  the  nuinner  of  proving  the  187. 

corporate  character  of  the  asBociation  *  Ante,  i  4266. 

in  a  suit  in  equity  to  enforce  the  lia-  *  Patterson  v.  Stewart,  41  Minn, 

bility  of  the  officers  of  a  manufactur-  84 ;  i.e,  16  Am.  St.  Bep.  671 ;  42  N.  W. 

ing  company,  see  Priest  v.  Essex  Hat  Bep.  926. 

Man.  Co.,  116  Mass.  880;  First  Nat.  •  PoH,  §  4867. 
Bank  v.  Almy,  117  Mas8.476. 
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directors  when  they  '^ intentionally  neglect  or  refuse  to  com- 
ply with  the  provisions  and  to  perform  the  duties  required  of 
them''  by  its  terms,  it  is  not  incumbent  upon  a  person  sued 
under  it  to  prove  that  the  omission  was  intentional:  the  intent 
will  be  inferred  from  the  neglect  of  the  duty.  If  the  rule 
were  otberwise,  the  directors  might  at  their  pleasure  neglect 
to  report,  and,  by  a  careful  abstinence  from  any  overt  act  or 
word  to  mark  their  design ,  make  their  liability  depend  upon 
their  own  testimony;  and  a  resort  to  that,  by  one  seeking  to 
tix  a  liability  upon  them,  might  be  made  difficult,  and  some- 
times impossible,  by  accident  or  contrivance.*  On  the  other 
hand,  where  the  statute  enacts  a  liability  to  a  negative  prohi- 
bition, it  has  been  justly  reasoned  that  to  constitute  ''assent,'' 
there  must  be  something  more  than  mere  negligence  on  the  part 
of  a  director  in  not  knowing  what,  in  the  exercise  of  proper 
care,  he  ought  to  have  known.  There  must  be  some  willful 
or  intentional  violation  of  duty,  assenting  to  it,  knowing  that 
the  act  is  being  done,  or  that  it  is  about  to  be  done.  But  if, 
with  such  knowledge,  he  neither  objects  to  nor  opposes  it  when 
his  duty  requires,  and  when  he  has  the  opportunity  of  doing 
60,  this  is  **  assent."  ' 

§  4357.  Statutes   Creatinsr  a   Presumption    of   Assent. — 

Many  statutes  exist  embodying  the  principle  that  assent 
should  be  presumed,  unless  some  affirmative  act  of  dissent  is 
shown  by  the  director  defending  on  this  ground.  Many  of 
these  statutes  have  already  been  referred  to  in  their  special 
connections.  Most  of  them  are  in  terms  applicable  to  cases 
where  the  statute  prohibits  the  doing  of  an  affirmative  act, 
but  some  of  them  unnecessarily  extend  to  cases  where  the  stat- 
utes impose  penalties  or  liabilities  for  negative  omissions.* 

^  Van  Etten  v.  Eaton,  19  Mich,  i  4427 ;  Rev.  Stats.  N.  Y.  (Banks  A 

187.    But  see  Breitong  «.  Lmdaner,  Bros.,  6th  ed.,  1876),  toI.  IL,pp.  298, 

37  Mich.  217.  299,  §§  12, 13 ;  Oal.  Penal  Code,  i^  568, 

*  Patterson  v*  Stewart,  41  Minn.  669,  570.  Similarly,  see  Oomp.  Laws 
84;  t.  c.  16  Am.  St.  Bep.  671;  42  Utah  1876,  p.  635,  «  329;  Gen.  Stats. 
N.  W.  Rep.  928.  N.  H.  1867,  p.  281,  §  6;  Gen.  Stats. 

*  The  following  may  he  consulted  R.  1. 1872,  p.  296,  ^  24.  See  a^aoJbid., 
as  examples  of  them :  Ga.  Oode  1873,  p.  806,  §  15. 
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§  4358.  Director  Exonerated  by  Besigrninir  or  Aliandoi&liiLir 
the  Office.  —  Where  the  liability  imposed  by  a  statute  of  this 
kind  has  not  attached,  a  director  may,  of  course,  escape  such 
liability  by  resigning  his  office.     Thus  if,  at  the  expiration  of 
his  term,  a  trustee  retires  from  the  company,  and  afterwards 
performs  no  official  act,  and  assumes  no  official  authority,  he 
cannot  be  held  liable  as  trustee^under  such  a  statute,  for  a  subse- 
quent omission  to  make  and  file  a  report.^    In  like  manner, 
where  a  director  resigned  after  the  corporation  had  incurred 
the  debt  in  respect  of  which  it  was  sought  to  charge  him,  but 
before  any  default  had  taken  place  in  filing  the  report  pre- 
scribed by  the  statute,  it  was  held  that  he  was  not  liable,  and 
further,  that  he  need  not  have  given  notice  of  his  intent  to 
resign,  to  any  person  other  than  his  associates .'    This  was 
quite  obvious;  for  the  statutory  wrong  did  not  consist  in  con- 
tracting the  debt,  but  in  failing  to  file  the  report,  and  he  had 
not  been  guilty  of  that.     In  the  absence  of  a  statute  or  a  con- 
tract to  the  contrary,  a  man  has  a  right  to  resign  any  public 
or  private  office  or  employment,  and  thereby  relieve  himself 
from  the  liabilities  attached  to  it;  and  the  general  rule  there- 
fore is,  that  the  acceptance  of  a  resignation  is  not  necessary  to 
make  it  operative.     Accordingly,  the  director  of  a  corporation 
may  relieve  himself  from  liability  under  these  statutes,  by 
resigning  his  office,  although  his  resignation  has  not  been 
acted  on  by  the  board  or  entered  in  the  books.'    Nor  is  it 
material  what  form  his  resignation  takes,  so  that  it  is  distinct, 
unequivocal,  and  clearly  proved.     He  may  make  his  resigna- 
tion orally f  and  thus  escape  liability  accruing  from  subsequent 
mismanagement.^    Nay,  a  resignation  may  be  effected  for  the 
purposes  under  discussion,  though  it  be  not  made  by  any 
words,  oral  or  written,  provided  it  is  evidenced  by  unequivocal 
acts.     Thus,  it  was  held  that  a  director  who  had  sold  out  his 
stock,  and  thenceforth  ceased  to  take  any  part  in  the  affairs 
of  the  corporation,  was  not  bound  to  tender  a  formal  resigna- 

»  Reed  v.  Keeee,  87  N.  Y.  Super.  •  Blake  v.  Wheeler,  14  Hun  (N.Y.), 

Ct  269.  496. 

'  Bruce  v.  Piatt,  80  N.  Y.  379.  *  Morrius  v.  Lee,  90  Fed.  Bep.  296. 
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tioiiy  nor  to  see  that  a  successor  was  elected;  nor  to  be  respon- 
sible for  the  acts  of  the  managers  at  its  dissolution  five  years 
afterwards,  although  no  successors  to  the  directors  had  ever 
been  elected.^  The  same  court  has  held  that,  in  such  an 
action,  it  is  error  to  refuse  to  allow  the  defendant  to  prove 
that,  before  the  cause  of  action  accrued,  he  was  adjudged  a 
bankrupt,  and  assigned  and  delivered  his  stock  in  the  corpora- 
tion to  his  assignee  in  bankruptcy;  that  he  had  received  a 
discharge  in  bankruptcy;  and  that,  since  the  filing  of  his  peti- 
tion in  bankruptcy,  he  had  had  no  connection  with  the  corpo- 
ration, nor  in  any  way  made  himself  a  trustee  thereof.*  So, 
in  New  Jersey,  an  associate  who  took  no  part  in  the  trans- 
actions of  the  bank,  after  he  had  signed  the  certificate  required 
by  the  statute,  could  not  be  charged  with  implied  knowledge 
or  notice,  as  a  director  and  manager.* 

§  4850.  Other  Evidence  of  Want  of  Assent. — Where  the 
statute  is  of  the  second  class  already  referred  to/ — where  it 
prohibits  the  doing  of  some  affirmative  act, —  a  director  is  not 
liable,  in  the  absence  of  a  statute  establishing  some  special 
mode  of  exoneration,*  who  refuses  to  consent  to  the  proposed 
act  and  protests  against  it.*  There  is  a  doubtful  holding  to 
the  effect  that  the  trustee  of  a  corporation  does  not  assent 
to  the  creation  of  an  indebtedness  exceeding  its  capital  stock, 
by  a  failure  to  dissent,  when  afterwards  informed  that  the 
indebtedness  has  been  created;^  nor  do  trustees  assent  who 
attend  no  meetings,  are  never  consulted,  and  do  nothing  but 
sign  annual  reports  on  the  strength  of  their  reliance  on  the 
truth  of  the  statement  of  a  co-trustee.*  On  this  question  of 
the  liability  of  a  director  for  the  acts  of  his  co-directors,  some 
English  chancery  cases  are  instructive.     One  such  case  holds 

^  Sturges  «.  Vanderbilt,  78  N.  Y.  *  Such  as  those  considered,  arUe, 

3S4,  Miller,  J.,  dissenting.  «  4266. 

*  Philadelphia  <Scc  Go.  v.  Hotch-  *  Schofield  v.  Henderson,  67  Ind. 
kiss,  82  N.  Y.  471.  258. 

*  Kinaela  v.  Cataract  City  Bank,  ^  Patterson  «.  Robinson,  86  Hon 
18  N.  J.  Eq.  158.  (N.  Y.),  622. 

«  AnU,  i  4357.  '  Ibid. 
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that  although  a  director  of  a  company  is  not  bound  to  look 
back  through  the  minute-book  of  the  company  into  entries 
made  in  it  before  he  became  a  director;  yet,  where  subse- 
quently to  hia  becoming  a  director,  he  is  a  party  to  dealings 
founded  on  those  noticed  in  such  prior  entriesi  and  allows  his 
broiher  directors  to  act  and  proceed  upon  the  notion  that  he 
affirms  and  adopts  the  transactions  to  which  such  entries 
relate,  and  this  course  of  action  goes  on  during  two  years, — 
he  is  precluded  from  impeaching  such  transactions,  unless  he 
can  establish  a  case  of  deception,  or  want  of  due  information.^ 
In  another  such  case,  it  appeared  that  at  the  meeting  at  which 
an  amalgamation  with  another  company  was  resolved,  one  of 
the  directors  opposed  the  project,  but,  finding  that  he  was  in 
a  minority,  insisted  on  the  insertion  of  certain  terms,  which, 
as  he  believed,  would  prevent  its  taking  place,  and  a  resolution 
was  then  passed  for  an  amalgamation  subject  to  those  terms. 
It  was  held  that  he  was  not  responsible  in  respect  of  the 
amalgamation.'  In  a  case  at  law,  where  deposits  were  paid, 
according  to  a  rule  of  a  projected  joinUstock  company,  as  set 
forth  in  the  prospectus,  to  certain  bankers,  and  the  account 
with  the  bank  was  kept  in  the  name  of  five  directors,  —  it  was 
held,  in  an  action  to  recover  back  the  deposits,  the  scheme 
having  become  abortive^  that  other  directors  who  had  interfered 
in  the  management  were  liable  in  an  action  for  money  had 
and  received,  along  with  those  five.'  Outside  of  the  operation 
of  statutes,  the  subject  is  illustrated  by  numerous  hold- 
ings in  respect  of  the  liability  of  promoters,  already  consid- 
ered/ The  mintUes  of  the  proceedings  of  the  corporation  are 
admissible  to  show  a  trustee's  knowledge  of  the  falsity  of  a 
report  made  by  the  board  of  which  he  was  a  member.' 

§  4SeO.  Assent  of  the  Plaintiff  to  the  Prohibited  Act.  — 

Where  the  plaintiff  has  himself  assented,  either  in  the  char- 

^  Burt  V.  British  Ac  Association, 4  ■  Johnson  «•  Goslett,  18  C.  B.  728; 

DeGex  &  J.  158;  «.  c.  28  L.  J.  (Ch.)  t.  e.  8  0.  B.  (n.  b.)  669;  87  Eng.  L.  dt 

781.  Eq.  808. 

"  Ex  parte  JolinBon,  31  Eng.  L.  A  *  Ante,  ch.  10,  art.  I. 

Eq.  430.  »  Pier  v.  George,  20  Hun(N.  Y.),  210. 
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acter  of  a  director  or  otherwisei  to  the  doing  of  a  prohibited 
act  in  respect  of  which  he  seeks  to  charge  a  director,  this  fact 
will,  in  general,  be  a  good  defensey  in  accordance  with  the 
maxim  volenti  non  fit  injuria.  This  principle  governed  a  lead- 
ing case  where  a  creditor  of  a  corporation  was  a  stockholder, 
and  also  a  trustee  of  the  corporation,  and  was  present  and 
assented  to  a  vote  of  the  trustees  relative  to  enforcing  pay- 
ment of  subscriptions,  by  which  it  was  resolved  not  to  sue 
stockholders  after  payment  by  them  of  a  certain  portion  of 
their  subscription,  and  it  was  held  that  he  could  not  sue  the 
stockholders  for  a  debt  due  him  from  the  corporation.^  So, 
the  view  has  been  expressed  that  if  a  manufacturing  corpora- 
tion is  indebted  to  a  firm,  one  Tnember  of  which  is  a  trustee  of 
the  corporation,  his  assignees  will  not  be  allowed  to  pursue  such 
a  statutory  remedy,  since  this  would  enable  him  to  profit  by  his 
own  wrong  or  negligence.^ 

§  4361..  Defense  of  the  Statate  of  Limitations  —  Statute 
Belatingr  to  Penalties  Applicable.  —  Statutes  of  this  kind 
being  regarded  as  penal,'  actions  under  them  are  governed  by 
the  statute  of  limitations  which  applies  to  actions  upon  stat- 
utes for  penalties,  and  not  by  the  statutes  which  relate  to  other 
actions.  Thus,  actions  under  section  12  of  the  New  York 
statute  of  1848,  chapter  40,  which  makes  directors  liable  for 
failure  to  file  certain  annual  reports,  and  under  section  13  of 
the  same  act,  which  makes  them  liable  for  declaring  and  pay- 
ing dividends  when  the  company  is  insolvent,  are  governed 
by  the  New  York  statute  of  three  years,  which  provides  that 
"an  action  upon  a  statute  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  party  aggrieved,"  shall  be  com- 
menced within  three  years;  atid  not  by  the  statute  which  pro- 
vides that  "an  action  upon  the  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture,'' may  be  commenced  within 

^  Slee  ih  Bloom,  5  Johns.  Ch.  (N.  dple:  Philadelphia  &e.  R.  Go.  v. 
T.)  366w  The  following  case,  which  Love,  125  Fb.  St.  4S8 ;  t.  c.  17  Atl.  Rep. 
was  an  action  against  the  corporation,      456. 

involved  an  application  of  the  prin-  *  Knox  v*  Baldwin,  80 N.  Y.  610. 

»  AnUy  {  4164. 
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six  years.*  So  the  liability  imposed  by  a  statute  of  Ohio'  on 
stockholders,  shareholders,  or  partners  in  corporations,  for 
issuing  unauthorized  notes  in  the  similitude  of  bank  paper, 
was  an  action  for  a  penalty,  and,  under  the  statute  of  limita- 
tions of  that  State,  an  action  to  enforce  it  was  barred  in  four 
years;'  and  so  was  the  liability  under  a  special  charter  else- 
where set  out.*  But  in  Georgia  it  is  held  that  such  statutes 
are  not  penal,  but  are  remedial,  and  that  the  statute  of  limita- 
tions of  six  months,  relating  to  penalties,  does  not  therefore 
apply.*  So,  in  Minnesota,  where  the  action  was  brought 
under  a  statute  by  a  creditor  of  an  insolvent  corporation,  to 
recover  from  the  directors  for  certain  alleged  violations  of 
law,  consisting  in  the  issuing  of  stock  without  the  same  being 
paid  for,  in  making  unauthorized  loans, and  in  making  and 
indorsing  negotiable  paper  without  consideration,  it  was  held 
that  the  period  of  limitation  was  three  years,  being  the  one 
prescribed  in  respect  of  actions  upon  "  a  statute  for  a  penalty 
or  forfeiture,  where  the  action  is  given  to  the  party  aggrieved,'* 
etc.* 

§  4362.  Tiew  that  Sacb  Liability  is  in  the  Nature  of  a 
Specialty,    and    Statutes    of   limitation    not    Applicable. — 

Widely  opposed  to  the  view  that  the  statute  of  limitations 
relating  to  actions  for  penalties  applies,  is  the  view  that  the 
liability  of  directors  created  by  statute  is  in  the  nature  of  a 
specialty,  and  therefore  not  within  the  operation  of  the  stat- 
ute of  limitations,  and  is  therefore  not  barred  till  the  expira- 
tion of  twenty  years.^ 


^  Merchants'  Bank  v.  Bliss,  35  N.  Y. 
412;  affirming  t.  c.  1  Robt.  (N.  Y.) 
391.  See  also  Bird  v.  Hayden,  1  Kobt. 
(N.  Y.)  383;  «.  c.  2  Abb.  Pr.  (n.  s.) 
(N.Y.)  391 ;  Chapman  v.  Gomstock,  58 
Hun  (N. Y.), 325 ;  «.  c.  34  N.Y.  St.  Rep. 
517 ;  11  N.  Y.  Supp,  920 ;  N.  Y.  CJode 
Oiv.  Proc.,  i  383.  Compare  ante, 
^  1991,  3767.  In  some  States  there 
are  special  ttattUes  of  limitatioru  relat- 
ing to  such  actions,  —  such  as  Conn. 
Acts  1879,  ch.  OVL,p.  455. 
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'  Ohio  Act  of  Jan.  27, 1816. 

•  Lawler  v.  Burt,  7  Ohio  St.  340 ; 
overruling  Lawler  v.  Walker,  18  Ohio, 
151. 

«  Sturges  V.  Burton,  8  Ohio  St.  215 ; 
«.  c.  72  Am.  Bee.  582. 

»  Neal  V.  Moultrie,  12  Ga.  104. 

*  Merchants'  Nat.  Bank  v.  North- 
western Man.  &c.  Co.,  48  Minn.  349; 
f.  c.  51  N.  W.  Rep.  117. 

V  Neal  f.  Moultrie,  12  Ga.  104; 
Banks  v.  Darden,  18  Ga.  318,  340; 
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§  4363.  When  the  Statute  Begliu  to  Bon.  —  There  is  a 
holding  under  the  New  York  Manufacturing  Companies  Act, 
which  may  be  generalized  to  the  effect  that  where  a  statute  re- 
quires certain  duties  of  directors  of  corporations,  and  makes 
them  liable  in  general  terms,  in  an  action  founded  on  the  stat- 
ute, for  all  debts  of  the  corporation  which  may  be  contracted 
during  the  period  of  such  neglect,or  their  refusal  to  perform 
such  duties,  the  statute  of  limitations  begins  to  run  from  the 
time  the  contract  is  entered  into,  and  not  from  the  time  the  judg- 
ment is  recovered  against  the  corporation.  The  reason  is,  that 
the  right  of  action  is  deemed  to  accrue  from  the  time  when 
the  debt  was  contracted, — the  court  meaning,  we  take  it, 
from  the  time  when  the  debt  became  due, —  and  that  the  judg- 
ment at  law  against  the  corporation  did  not  in  any  manner  in- 


Hargroves  v.  Chambers,  30  Ga.  580, 
609.  An  explanation  of  this  may  be 
useful.  Many  of  the  American  States 
borrowed  from  England  the  statute  of 
21  James  I.,ch.  16,  section  3  of  which 
enacted  that  **  all  actions  of  debt  with" 
<nU  specialty  shall  be  brought  within 
six  years."  It  was,  therefore,  a  part 
of  the  law  of  this  country  that  spe« 
cialty  debts  were  not  within  the  stat- 
ute of  limitations,  and  this  rule,  no 
doubt,  lingers  yet  in  some  of  the 
States ;  but  where  this  is  so,  courts 
have  enacted  a  statute  of  their  own  by 
raising  a  presumption  of  payment 
after  a  lapse  of  twenty  years.  The 
liability  of  shareholders  in  England 
arising  under  a  deed  of  settlement,  ae 
it  is  called,  has  been  held  to  be  a  debt 
by  specialty,  and  therefore  not  within 
the  statute.  Helby's  case,  L.  K.  2  £q. 
167,  per  Kindersley,  V.  0.  But  an- 
other court  of  that  country,  in  a  more 
authoritative  decision,  ten  years  be- 
fore, held  otherwise.  Robinson's  Ex- 
ecutor's case,  6  De  Gex,  M.  &  G.  672. 
It  is  old  law  that  a  liability  founded 
on  a  statute  is  in  the  nature  of  a  spe- 
cialty.  Com.  Dig.  f«m|».G.  15:  Jones 


V,  Pope,  1  Saund.  87;  Hodsden  «. 
Harridge,  2  Saund.  61,  65;  Talory  v. 
Jackson,  Cro.  Gar.  513;  Bullard  y. 
Bell,  1  Mason  (U.  8.),  2S9;  Shepherd 
V.  Hills,  32  Eng.  L.  &  £q.  533;  Pease 
V.  Howard,  14  Johns.  (N.  Y.)  479, 
480 ;  Griffin  v.  Heaton,  2  Bailey  (S.  C), 
58 ;  Ward  v.  Beeder,  2  Har.  &  McH. 
(Md.)  154;  Lane  v.  Morris,  10  Ga. 
162;  Thornton  v.  Lane,  11  Ga.  459; 
Hargroves  v.  Chambers,  30  Gra.  580, 
599.  Such  a  liability  was  therefore 
not  within  the  statute  of  James,  and 
in  this  country  was  subject  only  to  the 
presumption  of  payment  after  the 
lapse  of  twenty  years.  The  statutory 
liability  of  stockholders  to  pay  the 
debts  of  the  corporation  has  been  held 
to  be  in  the  nature  of  a  specialty,  and 
within  this  rule.  Bullard  v.  Bell,  1 
Mason  (U.  8.),  289;  Thornton  v.  Lane, 
11  Ga.  459,  502;  Lane  v.  Morris,  10 
Ga.  162.  The  Supreme  Court  of  the 
United  States  has,  however,  ruled 
otherwise  in  a  decision  which,  it  is 
thought,  must  be  accepted  as  overruN 
ing  Bullard  v.  Bell:  Carrol  v.  Green, 
92  U.  S.  609. 
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volve  this  right  of  action.^  Bat  this  holding  aeems  to  have 
been  qualified  in  a  aabsequent  case  in  the  same  court,  where, 
proceeding  upon  the  general  principle  that  a  statute  of  limita- 
tions does  not  begin  to  run  utUil  a  right  action  accrue$,  the 
court  held  that  it  does  not  begin  to  run  from  the  time  of  the 
creation  of  the  debt  against  the  corporation;  for  until  the 
debt  is  dt^,  there  is  no  right  of  action  for  it  against  anyone;' 
and  this  view  has  been  taken  elsewhere.*  Such  a  statute 
necessarily  begins  to  run  from  the  time  of  default  in  mak- 
ing the  report;  because  the  indebtedness  of  the  corporation 
may  not  then  be  due,  though  it  may  have  been  contracted. 
It  may  be  an  indebtedness  within  the  meaning  of  the  statute^ 
but  it  may  be  what  is  termed  debitum  in  prsMentif  solvendum 
in  futurOy  in  which  case  the  statute  would  not  begin  to  run 
until  the  maturity  of  the  debt  after  the  default,  the  same 
having  been  contracted  at  the  time  of  the  default.  So  also, 
where  the  debt  has  become  due  within  the  period  of  the 
default, and  has  nevertheless  been  extended  by  the  consent  of 
the  creditor,  the  statute  does  not  run  in  favor  of  the  default- 
ing trustee/  The  view  is  that,  for  the  purpose  of  determin- 
ing the  time  within  which  such  actions  may  be  brought,  it  is 
immaterial  when  the  debt  against  the  corporation  arose;  but 
if  it  in  fact  existed  and  might  have  been  the  subject  of  an 
action  at  the  time  of  the  alleged  default  in  complying  with 
the  requirement  of  the  statute  touching  the  filing  of  an 
annual  report,  an  action  may  be  commenced  against  the  trus- 
tees at  any  time  within  three  years  thereafter.  When, 
therefore,  the  plaintiff  loaned  money  to  a  manufacturing  cor- 
poration in  1873,  and  the  corporation  omitted  to  file  an 
annual  report  in  January,  1875,  it  was  held  that  an  action 
against  the  trustees,  commenced  in  March,  1877,  was  in  time.* 

*  Merchants'  Bank  v.  BUbb,  1  Robt.  *  Sttllivan  v.  SulliTan  Man.  Go., 

(N.  Y.)  391 ;  s.  c.  13  Abb.  Pr.  (N.  Y.)      20  8.  0.  79,  90. 
226;  21  How.  Pr.  (N.  Y.)  865;  af-  *  Jones  v.  Barlow,  ^  N.  Y.  202, 

firmed,  85  N.  Y.  412.  206. 

»  Duckworth  v.  Roach,  81  K.  Y.  •  Dnckworth  v.  Roach,  81  K.  Y. 

49;  Jones  v.  Barlow,  62  K.  Y.  202,      49. 
207. 
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Each  failure  of  the  directors  to  file  the  annual  report  required 
by  a  statute  gives  a  right  of  action  against  them  in  respect  of 
debts  contracted  during  the  period  of  that  delinquency,  and 
the  statute  of  limitations  begins  to  run  in  favor  of  the  direct- 
ors from  the  maturity  of  such  debts,  and  their  failure  to  file 
such  reports  in  subsequent  years  does  not  create  a  fresh 
liability  in  respect  of  the  debts  already  referred  to,  so  as  to 
prolong  the  period  of  the  statute.^  Where  the  indebtedness 
consists  of  several  notes  maturing  at  different  times,  and 
these  are  consolidated,  and  a  new  note  given  for  the  entire 
indebtedness,  then  the  question  whether  the  new  note  is  a 
new  debt,  so  that  the  statute  of  limitations  does  not  begin  to 
run  until  its  maturity,  or  whether  it  is  merely  a  renewal  or 
prolongation  of  the  several  debts  evidenced  by  the  pre-exist- 
ing notes,  has  been  held  to  depend  upon  the  intention  of  the 
parties;  and  where  in  such  a  case  the  plaintiff  failed  to  make 
it  clearly  appear  that  the  intention  was  to  create  a  new  debt, 
it  was  held  that  the  statute  of  limitations  ran  from  the  date 
of  the  maturity  of  the  previous  notes  respectively,  and  a 
judgment  was  aflirmed  allowing  a  recovery  upon  some  of  the 
notes  upon  that  principle  and  denying  it  as  to  others,*  —  a 
conclusion  which  the  writer  believes  to  be  unsound  for  rea- 
sons already  stated.' 

§  4964.  liimitation  as  to  Time  when  Action  Broagrbt 
agrainst  Corporation.  —  A  statute  of  New  York,  relating  to 
corporations  for  social  and  recreative  purposes,  provides  that, 
"  the  trustees  of  any  company  or  corporation,  organized  under 
the  provisions  of  this  act,  shall  be  jointly  and  severally  liable 
for  all  debts  due  from  said  company  or  corporation,  contracted 
while  they  were  trustees,  provided  said  debts  are  payable 
within  one  year  from  the  time  they  shall  have  been  contracted, 
and  provided  a  suit  for  the  collection  of  the  same  shall  be 
brought  within  one  year  after  the  debt  shall  have  become  due 

^  Ohapman  v*  Gomstock,  6S  Han  '  Sullivan  v.  Solliyan  Man.  Co.,  20 

(N.  Y.),  325;   «.  c.  84  N.  Y.  St.  Rep.      8.  0.  79,  91. 
617;  11  N.  Y.  Supp.  920.  •  Ante,  «  2018,  3117,  4196. 
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and  payable/'  ^  It  became  a  question  whether  the  statute  was 
satisfied  by  a  suit  brought  within  one  year  against  the  cor- 
poration, or  whether  it  required  that  the  suit  brought  against 
the  trustees  should  have  been  brought  within  one  year;  and 
it  was  held  that  the  statute  required  that  the  suit  should  be 
brought  against  the  trustees  within  the  year.  The  right  of 
action  given  by  the  statute  was  not  saved  by  bringing  suit 
against  the  corporation  within  a  year,  and  then  delaying 
several  years  before  suing  the  directors.'  The  terms  of  the 
statute  being  ambiguous,  this  construction  conformed  to  the 
rule  that  such  statutes,  being  penal,  are  to  be  strictly  con- 
strued.' 

§  4365.  Defense  not  Available  to  Director  where  Oor> 
poration  Failed  to  Plead  it. — It  has  been  held  in  New  York 
that  the  defense  that  the  debt  itself  is  barred  by  the  statute 
of  limitations  is  not  available  to  the  director,  where  the  cor- 
poration failed  to  plead  the  statute,  and  suffered  a  judgment 
for  the  debt  to  be  recovered  against  it/  But  this  holding  is 
totally  irreconcilable  with  the  general  course  of  the  holdings 
in  that  State,  which  are  to  the  effect  that  the  judgment  against 
the  corporation  is  not  the  foundation  of  the  action  against  the 
director,  and  is  not  even  admissible  in  evidence  in  such  an 
action  to  prove  the  existence  of  the  debt,  but  that  the  creditor 
must  sue  on  the  original  cause  of  action.^  If  the  judgment  is 
not  admissible  in  evidence  to  prove  the  existence  of  the  debt, 
it  is  difficult  to  understand  how  either  it,  or  the  proceedings 
which  resulted  in  it,;can  be  so  admitted  to  prove  a  state  of 
facts  taking  it  out  of  the  statute  of  limitations.  The  rule 
ought  to  be  consistent  one  way  or  the  other.  That  judgment 
and  the  proceedings  which  led  up  to  it  are  either  an  estoppel 

>  N.  Y.  Laws  1865,  ch.  368,  i  7.  reversed   (50   N.  Y.   187);    and  its 

'Hall  V.  Siegel,  7  Lans.  (N.  Y.)  authority  may  therefore  be  considered 

206;  9.C.  13  Abb.  Pr.  (n.  s.)  (N.  Y.)  doubtful. 

178.    Although  the  conclusion  arrived  *  N.  Y.  Stat.  1848,  ch.  40,  i  12. 

at  by  the  court  seems  sound,  it  is  to  *  Van  Cott  v.  Van  Brunt,  2  Abb. 

be  observed  that  it  proceeds  upon  the  N.  Cas.  (N.  Y.)  2d5. 

authority  of  Miller  v.  White,  57  Barb.  '  Ante,    §  4329.     Ck)mpare    ante, 

(N.  Y.)  604,  which  bAa  been  since  $  8077. 
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or  not.  If  not,  and  if  the  action  against  the  director  is  upon 
the  original  demand,  then  every  defense  which  would  have 
heen  open  to  the  corporation  against  that  demand  ought  to 
remain  open  to  him. 

g  4366.  Kor  unless  Raised  In  the  Trial  Court.  —  In  such 
a  case  it  is  scarcely  necessary  to  suggest  that  the  defendants 
cannot  hring  the  action  against  them  within  the  statute  of 
limitations,  on  the  mere  suggestion  on  appeal  that  there  was 
an  omission  to  file  the  report  required  by  the  statute  on  a  pre- 
vious year;  they  must  set  that  fact  up  as  a  defense  and  prove 
it  at  the  trial.^  When,  therefore,  in  an  action  against  trustees 
of  a  corporation  organized  under  the  New  York  General  Man- 
ufacturing Act,  to  recover  a  debt  of  the  corporation  because  of 
a  failure  to  make  and  file  an  annual  report,  certain  of  the 
defendants,  in  attempting  to  set  up  the  statute  of  limitations, 
failed  to  allege  that  they  were  trustees  at  the  time  of  defaults 
stated  by  them  to  have  occurred  in  previous  years,  and  failed 
to  allege  a  default  on  the  part  of  the  corporation  in  perform- 
ing the  corporate  duty  of  making  a  report,  it  was  held  that 
the  answer  stated  no  defense.' 

§  4^167.  Defense  of  loaches.  —  It  has  been  held  no  defense  to 
an  action  to  charge  directors  under  such  a  statute, that  at  the 
time  the  debt  matured  and  for  a  long  time  afterwards,  the  cor- 
poration was  solvent,  and  its  stockholders  severally  and  indi- 
vidually liable  for  all  its  debts,  by  reason  of  the  non-payment 
of  its  capital  stock;  that  the  plaintiff  neglected  to  institute 
suit  for  two  years;  that  by  reason  of  such  neglect,  the  plain- 
tiff released  and  discharged  the  stockholders  from  personal 
liability;  and  that  no  notice  was  ever  given  to  the  defendants 
of  the  plaintiff's  claim,  nor  had  they  any  opportunity  of  being 
subrogated  to  the  rights  and  remedies  of  the  plaintiff  against 
the  corporation  while  solvent,  or  against  the  stockholders 
before  they  were  released,  as  above  stated.'    A  single  Federal 

>  Dackworth  v.  Roach,  81 N.  Y.  49.  *  Merchants'  Bank  v.  Bliss,  1  Robt. 

s  ComeU  «.  Roach,  101  N.  Y.  373.      (N.  Y.)  391. 
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court  has  held  that  the  right  to  proceed  against  a  director  of 
a  national  bank  ^  is  lost  by  allowing  such  a  period  of  time  to 
elapse  as  cuts  off  the  right  to  forfeii  the  charter  nnder  the  same 
section,  by  reason  of  the  misconduct  complained  of;*  but  this 

view  is  clearly  untenable.' 


§  4368.  Defense  of  Pendency  of  Proceedings  before 
sigrnee  or  Receiver.  —  It  has  been  held  that  the  directors  and 
stockholders  of  a  banking  corporation  cannot,  by  making  an 
ae^ignme^  to  which  the  creditors  of  the  bank  are  not  parties 
nor  consenting,   deprive   such  creditors  of   their  remedies 
against  them  for  a  breach  of  duties.^    It  has  also  been  held 
that  it  is  no  defense  to  an  action  against  bank  directors,  to 
charge  them  with  liability  for  issuing  notes  of  the  bank  in 
excess  of  three  times  the  amount  of  the  capital  stock  of  the 
bank,  under  a  statute  making  them  liable  in  such  cases  for 
the  debts  of  the  bank,  that  proceedings  were  commenced  by 
the  bank  commissioners  against  such  bank;  that  in  such  pro- 
ceedings a  receiver  was  appointed  to  take  entire  charge  of  the 
assets  of  the  bank;  and  that  the  notes  sued  on  by  the  plaintiff 
were  by  him  deposited  with  such  receiver  as  a  part  of  the 
liabilities  of  the  bank,  in  order  to  receive  his  proportionate 
share  of  the  assets  of  the  bank  when  distributed  by  the 
receiver.    It  was  deemed  necessary,  in  order  that  this  should 
constitute  a  defense,  that  it  should  be  averred  either  that  the 
receiver  had  paid  the  notes,  or  that  there  were  assets  in  his 
hands  sufficient  to  pay  them.*    Another  court  has  held  that 
the  fact  that  the  affairs  of  the  corporation  have  been  placed 
in  the  hands  of  a  receiver  neither  takes  away  nor  suspends 
this  right  of  action.' 

§  4369.  Defense  of  Waste  of  Corporate  Assets  by  Assignee 
or  Receiver.  —  Whether  the  directors  of  a  corporation  can 

^  Under  $  5239,  Rev.  Stot.  U.  8. 
*  Welles  V.  Graves,  41  Fed.  Rep.  *  White  «.  How,  8  McLean  (17. 8.), 

459;  ».  c.  7  Rail.  &  Corp.  L.  J.  392.  Ill,  291. 

'  See  antCj  k  4273.  *  Patterson  9.  Stewart,  41  Minn. 

«  Schley  v.  Dixon,  24  Qa.  273;  %.  e.  S4;  t.   e.  16  Am.   Sk  Bepw  671;   42 

71  Am.  Dec.  121.  N.  W.  Rep.  W8. 
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defend  an  action  brought  by  creditors  to  charge  them  -with 
liability  for  certain  oflBcial  derelictions,  must  depend  upon 
the  fact  whether  the  assignee  was  the  agent  of  the  creditors 
or  not.  If  he  was  appointed  by  the  voluntary  action  of  the 
bank,  it  is  too  plain  for  discussion  that  the  creditors  are  not 
to  be  deprived  of  any  remedy  given  them  by  law  against  the 
directors,  on  the  ground  of  his  misconduct  in  wasting  the 
corporate  assets,  which  are  the  primary  fund  or  security.^  It 
has  been  held  that  such  a  defense  is  unavailable,  in  an  action 
to  charge  a  stockholder  for  the  debts  of  the  corporation, 
although  his  liability  is  somewhat  in  the  nature  of  that  of  a 
surety.'  Nor  is  it  any  defense  to  an  action  under  a  statute 
against  directors  of  a  bank,  that  the  assignee  was  not  sued; 
for  the  bank  could  not,  by  making  an  assignment,  deprive  the 
creditors  of  any  remedy  they  might  have  against  the  directors. 

§  4370.  Defense  of  Set-olT. — Under  a  statute  of  New  York, 
which  provided  that  in  case  the  debts  of  any  corporation 
should,  at  any  time,  exceed  three  times  the  amount  of  the 
capital  stock  actually  paid  in,  and  that  in  case  of  any  excess, 
the  directors  under  whose  administration  the  same  may  have 
happened  ....  should  be  jointly  and  severally  liable  for 
such  excess  to  the  corporation,  or,  in  the  event  of  its  dissolu- 
tion, to  its  creditors,'  the  directors,  when  sued,  to  enforce  this 
liability,  may  set  off  any  demands  they  may  have  against  the 
corporation  for  advances  made  to  it.^  This  isolated  case  will 
not,  however,  be  sufficient  to  establish  any  general  rule  on 
the  subject.*    A  judgment  against  a  corporation  upon  which 


^  It  was  ee  reBolved  by  the  Sa- 
preme  Court  of  Greorgia,  in  HargroveB 
«.  Chambers,  SO  Gra.  580,  after  re- 
Tiewing  the  following  cases  which 
bear  by  analogy  on  the  question :  Car- 
ter v»  Barnadiston,  1  P.  Wms.  505; 
lyyv,  Gilbert,  2  P.  Wms.  20;  Har- 
nson  V,  Cage,  2  Vern.  85 ;  Smith  v. 
Smith,  2  Vern.  178;  Hutchinson  v. 
Massareene,  2  Ball  &  B.  49;  Kigge 
V.  Bowater,  3  Bro.  Ch.  365 ;  Wright  v. 
Nutt,   1  H.  Black.   136;    Wright  v. 


Simpson,  6  Yes.  714,  726;  Holditeh 
9.  Mist,  1  P.  Wms.  695 ;  Robinson  «. 
Lane,  19  Ga.  364. 

'  Stewart  v.  Lay,  45  Iowa,  604; 
ante,  §4  1970,  8688,  3768. 

»  Kev.  Stat.  N.  Y.  1886,  p.  604,  i  3. 

*  Tallmadge  v.  Fishkill  Iron  Co., 
4  Barb.  (N.  Y.)  382. 

'  A  discussion  of  the  subject,  so 
far  as  it  concerns  the  liability  of  stock- 
holders, will  be  found  ante,  §  3785, 
etteq. 
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• 

a  particular  director  may  be  charged  under  a  statute,  will  be 
available  as  a  set-off  to  an  action  by  such  director  against  the 
owner  of  such  judgment;  but  the  plea  of  set-off  must  show 
that  the  amount  of  the  corporate  indebtedness  which,  under 
the  statute,  the  plaintiff  has  become  liable  to  pay,  is  equal  to 
the  defendant's  judgment.*  For  the  purpose  of  determin- 
ing the  extent  of  the  excess  of  the  debt  of  the  corporation 
over  its  capital  stock,  under  a  statute  '  making  the  directors 
jointly  and  severally  liable  when  the  debts  of  the  corporation 
exceed  the  capital  stock  to  the  extent  of  such  excess  existing 
when  the  suit  is  commenced  against  the  corporation,  an 
indebtedness  of  the  corporation  to  one  of  its  directors  consti- 
tutes a  debt  due  by  the  corporation,  within  the  meaning  of 
the  statute,  and  is  not  to  be  deducted  for  the  purpose  of  reduc- 
ing the  aggregate  volume  of  the  debts,  on  the  principle  of  a 
set-off  of  mutual  credits,  so  as  to  reduce  the  excess  for  which 
the  directors  are  liable,  or  to  make  it  appear  that  there  is  no 
excess.  In  other  words,  if  the  capital  is  $100,000,  and  the 
indebtedness  at  the  commencement  of  the  suit  is  $150,000, 
and  $50,000  of  this  is  due  to  the  directors  themselves,  other 
creditors  can  charge  the  directors  to  the  extent  of  $50,000.* 

§  4371*  Defense  of  Former  Adjadication.  —  Under  a  stat- 
ute of  Massachusetts,*  which  provides  that  in  certain  cases 
the  officers  of  corporations  shall  be  jointly  and  severally  liable 
for  all  debts  of  the  corporation,  the  fact  that  a  plaintiff  has 
taken  judgment  against  the  corporation  does  not  preclude  him 
from  enforcing  the  liabilities  of  the  officers  for  the  original 
debt  by  a  bill  in  equity;  *  and  it  may  be  assumed  that  this  is 
the  rule  in  all  jurisdictions  under  such  statutes  as  we  are  con- 
sidering.    So,  the  recovery  of  a  jvdgment  against  a  stockholder ^ 

^  Ohambera  v.  Lewis,  2S  N.  T.  454.  parte  Ohippendale,  4  De  Grex,  M.  & 

Ab  to  the  defense  of  set-off  where  the  G*  19. 

action  is  against  a  corporation  by  a  '  Pub.  Stats.  Mass.,  ch.  106,  (  00. 

shareholder  for  money  lent,  see  Mil-  *  Thacher  v.  King,  156  Mass.  490 ; 

yain  v.  Mather,  5  £x.  55 ;  «.  c.  1  Lown.,  «.  c.  31  N.  E.  Bep.  64S. 

M.  &  P.  220;  19  L.  J.  (£z.)  227.    Set-  «  Mass.  Act  1863,  ch.  246,  «  2. 

off  of  advances  made  by  a  shareholder  *  Byers  v.  Franklin  Coal  Ck>.,  106 

against  an  action  for  a  call,  see  Ex  Mass.  131. 
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upon  his  individual  liability  for  the  debts  of  the  corporation 
under  a  statutory  provision,  is  not  a  bar  or  merger  of  a  right 
of  action  against  a  trustee  individually  for  the  same  claim, 
but  upon  a  different  state  of  facts,  and  under  a  different  stat- 
utory provision.^  So,  by  a  statute  in  Michigan,  relating  to 
banking  associations,  a  judgment  rendered  against  any  officer 
or  stockholder,  or  any  number  thereof,  shall  not  be  a  bar  to  a 
prosecution  or  suit  against  any  other  officer  or  stockholder  of 
such  association  or  bank,  for  the  recovery  of  the  same  indebt- 
edness.*  And  this  would  seem  to  embody  an  obvious  prin- 
ciple, which  is  that  a  judgment  against  some  other  officer  or 
stockholder  is  no  bar  until  it  has  been  satisfied.* 

§  4872.  Other  Defenses  Which  have  been  Held  Unavailingr. 

There  is  a  doubtful  decision  to  the  effect  that  where  the  elec- 
tion of  a  trustee  of  a  corporation  is  clearly  invalid,  the  person 
so  elected  will  not  be  held  liable  for  neglect  of  the  corporation 
to  publish"  and  file  a  report  as  required  by  statute,  notwith- 
standing he  accepted  the  appointment  and  acted  as  such 
trustee;  nor  is  he  estopped  from  denying  that  he  is  trustee.^ 
This  decision  is  opposed  to  a  principle  already  considered,*^ 
which  makes  de  facto  directors  liable  the  same  as  directors 
de  jure.  Directors,  when  sued  to  enforce  their  personal  liabil- 
ity,  cannot  question  the  original  consideration  of  a  corporate 
note  indorsed  before  maturity  to  a  bona  fide  indorsee  for  value/ 
It  is  no  defense  on  the  part  of  directors  when  so  sued  that 
there  has  been  a  judgment  of  forfeiture  against  the  corpora- 
tion, or  that  its  charter  has  expired  by  its  own  limitation/ 
It  is  no  defense  to  an  action  against  a  director  by  a  creditor 
of  the  corporation,  to  charge  him  under  a  statute*  for  signing 
false  statements,  that  the  defendant  is  also  a  creditor?    The 

^  Vincent  «.  Sands,  11  Abb.  Pr.  *  ArUe,  $  8901. 

(N.  B.)  (N,  Y.)  866;  ••  6.  42  How.  Pr.  •  Oooke  v.  Pearce,  28  8.  0.  239. 

231.  *  HargroTes  «•  Ohamben,  80  Ga.. 

•  Gomp.  Laws  Mich.  1871,  $  2222.  6S0. 

*  See  anJte,  k  8669.  *  IS.  Y.  LawB  1875,  eh.  611. 

«  Craw  t.  Easterly,  4  Lans.  (N.  Y.)  *  Bichards  v.  Crocker,  19  Abb.  K^ 

618.  Cas.  (N.  Y.)  73. 
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Uquidation  of  the  debt  bj  the  company,  and  payment  thereof 
in  its  promissory  notes,  does  not  cancel  the  indebtedness,  and 
does  not  affect  the  liability  of  the  trustees.^  Where  a  corpo- 
ration, incorporated  as  a  road  and  bridge  company,  was,  by  a 
subsequent  act  of  the  Legislature,  permitted  to  form  iUelf  into 
two  dUtinci  6ompanie$,  one  designated  a  turnpike  company, 
and  the  other  a  bridge  company,  this  did  not  exonerate  the 
o£5cers  of  the  road  company  from  the  penalties  imposed  by 
the  original  act,  it  being  manifest  that  the  Legislature  did 
not  intend  to  relieve  them  from  their  liabilities.* 

t  Deming  v.  Pokston,  85  N.  Y.  of  MsisachiMatta,  to  shonr  tliat  tbm 

Super.  Ot.  809.  officers  hsTS  saffideiit  property  to  pay 

'  Kaaae  v.  People,  8  Wend.  (K.  T.)  the  debt.    Brayton  «•  New  England 

80S.    It  is  no  defense  to  an  sctiiui  ^pc  Oo.,  U  Gray  (Msss.),  488. 
sgainst  a  itoekkolder  under  a  sUtate 
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CHAPTER  LXXXIV. 

OONTEIBUTION  AND  SUBROGATION. 


4376.  When  wrong-doing  directors 
entitled  to  contribution  aa 
among  fhemselvea. 

4S77.  Whether  oontribntion  in 


Saanair 

of  affirmative  acta  done  con- 
trary to  statutory  prohibitions. 

4878.  Statutes  granting  or  witlihold- 
ing  this  right. 


§  4876.  When  Wrong^dotnsr  Directors  Bntitled  to  Con- 
trilmtlon  as  amonsT  Tbemselves.  — ^It  is  fcuniliar  law  that  there 
can  be  no  action  for  contribution  among  tort-feasors}  But  a 
distinction  is  taken  in  this  regard  between  acts  of  misfeasance^ 
such  as  involve  bad  motive  or  moral  turpitude,  and  acts 
whichy  though  wrongful,  consist  of  mere  negligence  or  non-feas* 
anee.  It  is  in  the  former  class  of  actions  that  there  is  no  con- 
tribution among  wrong-doers;  in  the  latter  cases  there  may 
be.  Thus,  if  one  of  two  proprietors  has  been  compelled  to  pay 
damages  for  a  negligent  injury  done  by  their  common  serv- 
ant, he  may  have  contribution  from  his  co-proprietor.'  So,  if 
a  traveler  falls  into  an  excavation  in  the  street  of  a  city,  made 
by  the  negligence  of  an  abutting  owner,  and  he  recovers  dam- 
ages of  the  city^  the  city  may  have  an  action  over  against  the 
private  owner.  Although  the  city  was  primarily  liable  to  the 
traveler  for  failing  to  keep  its  streets  in  repair,  yet  the  wrong 
was  primarily  that  of  a  private  abutter.'    Following  out  this 


*  Merryweatber  v.  Nixan,  8  T.  R. 
186 ;  Miller  v.  Penton,  11  Paige  (N. Y.), 
18;  Peck  v.  Ellis,  2  Johns.  Oh.  (N.  Y.) 
181. 

"  Wooley  V.  Batte,  2  Car.  Sc  P.  417. 
But  see  Oakes  v.  Spaulding,  40  Vt. 
S47 ;  «.  c.  94  Am.  Dec  404 ;  and  Spauld- 
ing V.  Oakes,  42  Vt.  843,  where  the 


wrongful  act  consisted  in  keeping  a 
vicious  animal. 

*  Lowell  V.  Boston  Sec.  B.  Co.,  28 
Pick.  (Mass.)  24 ;  <.  c.  34  Am.  Dec.  38 ; 
Lowell  v.  Short,  4  Gush.  (Mass.)  275; 
Milford  V.  Holbrook,^9  Allen  (Mass.), 
17 ;  «.  c.  85  Am.  Dec.  735 ;  Boston  «. 
Worthington,  10  Gray  (Mass.),  496; 
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doctrine,  it  is  held  that  where  a  wrong,  for  which  a  director 
has  been  made  liable,  consists  of  mere  negligence, —  a  failure 
to  do  something  which  the  law  requires,  such  as  the  filing  of 
an  annual  certificate  or  report, — the  law  imposing  the  duty 
equally  upon  all  the  directors,  and  all  of  them  being  equally 
guilty  of  the  neglect,  the  one  who,  under  the  terms  of  the 
statute,  has  thus  been  compelled  to  pay  a  corporate  debt,  may 
have  contribution  from  the  others.  But  it  was  conceded  that 
this  would  not  be  so  if  the  wrong  consisted  in  the  making  of 
a  false  report.  For  such  a  transaction  none  would  be  respon- 
sible except  those  actually  concurring  in  it,  and  the  maxim 
ex  turpi  causa  non  oritur  actio  would  apply. ^  There  i^,  how- 
ever, a  contrary  decision  in  the  Supreme  Court  of  New  York, 
where  the  principle  is  asserted  on  the  authority  of  Pearson  v. 
Skelton,*  that  no  contribution  is  allowed  among  wrong-doers, 
where  a  liability  arises  from  negligence,  if  the  party  made  lia- 
ble knew  that  he  was  committing  an  unlawful  act.  "  Either 
of  the  trustees/'  said  Ingraham,  J.,  ^' might  have  avoided  this 
liability  by  attending  to  the  duty  imposed  upon  him  by  the 
statute.  He  cannot  charge  any  other  trustees  with  the  conse- 
quences of  his  own  negligence.  The  statute  imposes  the  duty 
on  each,  the  liability  attaches  to  each,  and  the  policy  of  law 
is  to  leave  each  one  to  the  consequences  of  his  own  negligence, 
so  as  to  insure  stricter  attention  to  the  provisions  of  the  statute 
on  the  part  of  each  of  the  trustees,  which  might  not  be  the 


f,  c.  71  Am.  Dec  67S;  Wobom  v.  Am.  Dec  769;  Ohicagov.  Robbins,  2 

Boston  Ac.  R.  Go.,  109  Mass.  288;  Black  (U.  S.),  418;  Robbins  v.  Chi- 

Wobum  V.  Henahaw,  101  Mass.  193;  cago,  4  Wall.  (U.  8.)  657;  Rochester 

«.  e.  3  Am.  Rep.  S38;  West  Boylston  v.  Montgomery,  9  Hun  (N.  Y.),  394 

V.  Mason,  102  Mass.  341 ;  Westfleld  v.  (affirmed  72  N.  Y.  65) ;  Brooklyn  r. 

Mayo,  122  Mass.  100;  «.  c.  23  Am.  Brooklyn  City  R.  Co.,  47  N.  Y.  475; 

Rep.  292 ;  Oentreville  v.  Woods,  67  •.  c.  7  Am,  Rep.  469 ;  Independence 

Ind.  192;  Portland  v.  Richardson,  64  v.  Jekel,  38  Iowa,  427;    Severin  ». 

Me.  46;  «.  c.  89  Am.  Dec.  720;  Lowell  Eddy,  62  111.  189;  Norwich  v.  Breed, 

V.  Spaulding,  4  Oush.  (Mass.)  277;  80Oonn.635.    See  2  Thomp.  Neg.  789. 

$.  0.  50  Am.  Dec.  775;  Littleton  v.  ^  Nickerson  «•  Wheel«r,  llSBlass. 

Richardson,  34  N.  H.  179;  $.  c.  66  295. 

«  1  Mees.  &  AV.  504. 
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case  if  such  negligence  could  be  divided  between  the  whole."* 
On  the  other  hand,  if  there  is  no  element  of  wrong-doing,  but 
if  the  directors  of  a  turnpike  company  assume  by  contract  the 
position  of  sureties  for  the  corporation,  as  where  they  make 
and  indorse  a  note  on  which  money  is  borrowed  for  its  use, 
they  are,  in  the  absence  of  any  special  agreement,  responsible 
mutually,  and  liable  to  contribution  in  case  of  loss, in  favor  of 
any  one  director  who  pays  more  than  his  proportionate  share.' 

§  4377.  Whether  Contribatton  in  Case  of  AflirmatiTe  Acts 
4one  Contrary  to  Statatory  Prohibitions. — When,  there- 
fore, a  director  has  become  personally  liable  to  pay  a  debt  of 
the  corporation,  or  to  pay  a  penalty,  by  reason  of  having 
assented  to  the  doing  of  some  affirmative  act  prohibited  by 
statute,  he  has  no  right  of  contribution  against  mere  stock- 
holders;  since  in  such  a  case  the  directors  and  stockholders 
do  not  stand  on  a  common  footing.*  And  so  it  has  been  held 
that  directors  who  have,  without  the  consent  of  the  stock- 
holders, contracted  debts  in  violation  of  one  of  the  articles  of 
incorporation  prohibiting  the  directors  from  contracting  an 
indebtedness  in  excess  of  sixty-five  per  cent  of  the  capital 
stock,  and  who  have  given  their  personal  obligation  for  the 
same,  are  not  entitled  to  contribution  from  the  other  stockhold- 
trs.^  But  judicial  authority  is  not  uniform  even  to  this  doc- 
trine. .  In  the  English  court  of  chancery  the  question  of 
contribution  between  co-directors  came  before  Vice-Chancellor 
Bacon  in  a  different  shape.  The  directors  of  a  company  had, 
acting  vXtra  vireSj  passed  a  resolution  under  which  certain 
shares  of  the  company  were  purchased  with  the  funds  of  the 
company  and  transferred  to  one  of  the  directors  in  trust  for 
the  company.  The  transaction  was  not  characterized  by  bad 
faith  or  moral  turpitude.  The  company  having  been  ordered 
to  be  wound  up,  this  director  was  put  upon  the  list  of  con- 


1  Andrews  «•  Mnrray,   88  Barb.  '  Stone  v.  Fenno,  6  Allen  (Mass.), 

(N.  Y.)  864,  856.  679, 

>  Slaymaker    v.   Gnrndacker,    10  *  Heald  v.  Owen,  79  Iowa,  23 ;  ••  e. 

8erg.  &  B.  (Pa.)  76.  44  K.  W.  Bep.  210. 
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tributories  &nd  compelled  to  pay  calls  in  respect  of  the  shares. 
It  was  held  that  he  cokold  maintaia  a  bill  in  equity  for  con- 
tribution  from  his  co-directors,  Vice-Chancellor  Bacon  saying: 
'*It  would  be  against  every  principle  of  justice  and  reason 
that  the  persons  who  were  parties  to  the  transaction  should 
say  to  the  one  of  them  who,  by  their  resolution  and  direction, 
is  by  name  the  only  person  under  a  legal  liability,  that  he 
should  bear  that  exclusively,  as  between  him  and  themselves."  ^ 
We  have  elsewhere  referred  to  a  decision*  where  one  share- 
holder voluntarily  paid  a  debt  of  the  corporation  under  a 
statute  making  him  liable  for  the  same,  and  an  action  for 
contribution  against  another  shareholder  was  denied  to  him, 
simply  because  the  statute  did  not  give  such  a  right  in  terms* 
and  the  statute,  being  in  derogation  of  the  common  law»  was 
to  be  construed  strictly.*  We  have  also  had  occasion  to  allude 
to  a  statute  of  that  State,  providing  that  the  stockholders  of 
corporations  should  not  be  liable  to  pay  the  corporate  debts 
till  after  the  property  of  its  officers  had  been  exhausted.  With 
such  a  decision  for  a  precedent,  and  such  a  statute  in  force, 
it  is  clear  that  where  the  directors  or  other  officers  of  a  corpo- 
ration have  been  compelled,  on  account  of  their  own  defaults, 
to  pay  the  debts  of  the  corporation,  they  cannot  have  contri- 
bution from  the  shareholders.  This  would  be  so  on  principle, 
for  the  directors  and  shareholders  are  not  in  mqiuili  jure} 
Under  a  statute  providing  that  an  officer  of  a  corporation  who 


^  Ashhurat  v.  Mason,  L.  B*  20  Eq, 
225,286. 

*  Andrews  v,  Oallender,  18  Pick. 
(Mass.)  484. 

*  The  general  rule  is,  that  a  stock- 
holder who  has  been  compelled  to  pay 
more  than  his  share  of  the  debts  of 
the  corporation  may  have  an  action 
for  contribution  against  the  other 
stockholders.  Aspinwall  v,  Torrance, 
1  Lans.  (N.  Y.)  881 ;  Farrow  v.  Biv- 
ings,  18  Rich.  £q.  (S.  C.)  25;  Qray  v. 
Oofl^,  9  Cush.  (Mass.)  192;  Stewart 
V.  Lay,  45  Iowa,  604,  614.  In  Penn- 
sylvania the  right  is  said  to  be  purely 
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statutory.  Brinham  «.  Wellersburg 
Ooal  Oo.,  47  Pa.  St.  48,  49.  On  obvi- 
ous grounds  a  shareholder  cannot 
have  contribution  against  the  other 
shareholders  tiU  he  has  exhausted 
his  remedy  against  the  corporation 
itself:  Gray V.  Coffin, 9  CTush.  (Maae.) 
192, 208.  F(^  the  principles  on  which 
contribution  in  such  cases  is  decreed, 
and  the ,  proceedings  in  actions  for 
contribution,  see  Thompson  on  Su)ck- 
holders,  4  876. 

*  Stone  «.  Fenno,  6  Allen  (Mass.), 
679. 
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has  paid  a  corporate  debt  for  which,  by  the  statute,  he  is  made 
liable,  shall  have  no  claim  against  the  stockholders  individu- 
ally  for  contribution/  a  director  who  pays  a  judgment  rendered 
against  himself  as  indorser  of  a  note  of  the  corporation  issued 
with  his  consenti  but  in  excess  of  its  statutory  limit  of  indebt- 
edness, acquires  no  right  of  contribution  against  the  other 
stockholders.  The  purpose  of  the  statute  is  to  relieve  the 
stockholders  from  individual  liability  for  debts  of  the  corpo- 
ration for  which  the  ofBcers  become  liable  in  consequence  of 
their  violations  of  the  statute.* 

§  4378.  Statates   Orantingr  or  Withholdingr   This   Bight. 

Statutes  are  found  which  in  terms  grant  a  right  of  contribu- 
tion among  the  wrong-doing  directors  themselves;'  and  the 
statutes  of  several  States,  with  great  unanimity,  give  a  right 
of  reimbursement  against  the  company^  and  at  the  same  time 
prohibit  any  such  right  against  the  other  shareholders.^  Out- 
side of  statutes,  a  director  of  a  corporation,  against  whom  a 
judgment  has  been  rendered  for  assenting  to  a  dividend 
greater  than  the  profits,  has  no  right  of  mbrogaiion  against 
the  company.*  But  of  course  directors  may  have  such  a 
right,  as  among  themselves,  where  they  have  become  person- 
ally liable  for  the  debts  of  the  company,  under  an  agreement 
for  contribution  among  themselves.* 

^  Gen.  Laws  N.  H.,  ch.  149,  i  21. 

*  Gonnecticut  River  6a v.  Bank  v.  Purd.  Dig.  Pa.  1S73,  p.  1410,  i  86; 
Fiake,  e2  N.  H.  178.  Gen.  Stats.  B.  I.  1872,  p.  907,  «  23; 

*  Gen.  Stats.  Vt.  18G2  (Appendix  Bev.  Stets.  S.  0. 1873,  p.  303,  $  37. 
1870),  p.  667,  i  19.  •  Hill  v.  Frarier,  22  Pa.  St.  320. 

*  Gen.  Stats.  TS.  H.  1867,  p.  282,  •  See  Smith  v.  Morrill,  64  Me.  48; 
i  15 ;  Hrid.y  p.  283,  4  21 ;  Bev.  Stets.  cited  in  Goolidge  v.  Wiggin,  62  Me. 
K.  J.  1877,  p.  194,  «  95 ;  2  Bright.  568,  671. 
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COMPENSATION  OF  DIRECTORS  AND  OFFICERS. 


fiBcnoir 

4380.  Directors  not  entitled  to  com- 

pensation unless,  etc. 

4381.  Cannot  vote  tliemselves  salaries 

or  compensation. 

4382.  Especially    after   the   services 

have  been  rendered. 

4383.  Illustrations  of  the  two  precede 

ing  sections. 

4384.  Directors    cannot    recover  for 

''extra"  services  incidental 
to  their  official  duties. 


SacnoN 

4385.  Illustrations    of    the     forest- 

ing. 

4386.  But  may  recover  for  servioea 

clearly  outside  such  duties. 

4387.  Dlustrations    of    the    forego- 

ing. 

4388.  Services  prior  to  organization 

of  corporation. 
4380.  Recovery  of  money  misappro- 
priated in  payment  of   sal- 
aries. 


§  4380.  Directors  not  Entitled  to  Compensation,  anlesfl^ 
etc. — We  may  open  this  discussion  with  the  general  proposi- 
tion that  directors  of  corporations,  like  other  trustees/ pra- 
9umptively  serve  without  compensation^  and  are  not  entitled  to 
claim  compensation  for  their  services,  unless  the  governing 
statute,  or  some  by-law,  regulation,  resolution,  or  contract^ 
made  or  assented  to  by  the  corporation  at  large,  and  not 
merely  by  the  directors  themselves,  gives  it  to  them.  The 
scope  of  this  rule  is  such  that  they  are  not  entitled  to  recover 
from  the  corporation  compensation  for  any  services  incidental 
to  their  office  of  director.*  The  law  does  not  imply  a  promise 
to  pay  for  such  services,  although  rendered  to  the  corporation 


'  American  Sec.  R.  Ck>.  v.  Miles,  62 
m.  174. 

■  Hall  V.  Vermont  &c.  R.  Co.,  28 
Vt.  401 ;  Pierson  v,  Thompson,  1  E<lw. 
Ch.  (N.  Y.)  212;  Brown  v.  Repul>- 
lican  Mountain  Silver  Mines,  17  Col. 
421 ;  9.  c.  Its  L.  R.  A.  426 ;  HO  Pac.  Rep. 
66;  Burns  ••  Commencement  Bay 
Land  &c.  Co.,  4  Wasli.  5^^;  «.  c  30 
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Pac  Rep.  668;  80  Pac.  Rep.  709; 
Loan  Asso.  v.  Stonemetz,  29  Pa.  SL 
5*^ ;  Dunston  v.  Imperial  Gas  Co.,  8 
Barn.  A  Ad.  125;  Smith  r.  Putnam^ 
61  N.  U.  632;  Burns  v.  Beck,  83  Ga. 
471 ;  f.  e.  10  S.  £.  Rep.  121 ;  Eakina 
V.  American  White  Bronse  Co.,  75 
Mich.  &68;  $.  e.  42  N.  W.  Rep.  982; 
American  &c.  R.  Co.  v.  Miles,  62  UL 
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upon  request;  since  a  person  rendering  gratuitous  service, 
in  the  line  of  his  legal  duty,  does  not  thereby  raise  an 
implication  that  they  are  rendered  at  the  request  of  the  party 
benefited  by  them.^  The  governing  principle  was  more  fully 
stated  by  Mr.  Justice  Morton,  in  a  case  in  Massachusetts,  and 
re-quoted  by  Mr.  Chief  Justice  Fuller  in  a  case  in  the  Supreme 
Court  of  the  United  States,  thus:  ''A  bank  or  other  corpora- 
tion may  be  bound  by  an  implied  contract  in  the  same 
manner  as  an  individual  may.  But,  in  any  case,  the  mere 
fact  that  valuable  services  are  rendered  for  the  benefit  of  a 
party  does  not  make  him  liable  upon  an  implied  promise  to 
pay  for  them.  It  often  happens  that  persons  render  services 
for  others  which  all  parties  understand  to  be  gratuitous.  Thus, 
directors  of  banks  and  of  many  other  corporations  usually 
receive  no  compensation.  In  such  cases,  however  valuable 
the  services  may  be,  the  law  does  not  raise  an  implied  contract 
to  pay  by  the  party  who  receives  the  benefit  of  them.  To 
render  such  party  liable  as  a  debtor  under  an  implied  promise, 
it  must  be  shown,  not  only  that  the  services  were  valuable, 
but  also  that  they  were  rendered  under  such  circumstances 
as  to  raise  the  fair  presumption  that  the  parties  intended 
and  understood  that  they  were  to  be  paid  for;  or,  at  least, 
that  the  circumstances  were  such  that  a  reasonable  man, 
in  the  same  situation  with  the  person  who  receives  and  is 


174 ;  Manx  Ferry  Gravel  Oo.  v.  Bran- 
egan, 40  Ind.  361 ;  Kiipatrick  v.  Pen- 
rose F.  &c.  Ck>.,  49  Pa.  8t.  US;  <•  e. SS 
Am.  Dec.  4d7 ;  Martindale  v.  Wilson- 
GasB  Co.,  134  Pa.  St.34S;  «.e.  19  Am. 
St.  Rep.  706 ;  Bkg.  L.  J.  345 ;  Rock- 
ford  <&c.  R.  Co.  V.  8age,  65  111.  328; 
f.  c.  16  Am.  Rep.  587;  Sawyer  v. 
Pawner's  Bank,  6  Allen  (Mass.),  207; 
Pew  9.  First  Nat.  Bank,  ISO  Mass. 
891 ;  Cbeeney  v.  Lafayette  &c.  R.  Co., 
68  111.  570;  «.  e.  18  Am.  Rep.  584; 
New  York  Ac.  R.  Co.  v.  Ketchum,  27 
Conn.  170,  180;  ButU  v.  Wood,  87 


N.  Y.  817 ;  Merrick  v,  Peru  Coal  Co., 
61  111.  472;  Holder  v.  Lafayette  Sec.  R. 
Co.,  71  111.  106;  9.  c.  22  Am.  Rep.  89; 
Wood  V.  Lost  Lake  &c.  Co.,  23  Or.  20 ; 
$.  c.  37  Am.  St.  Rep.  651 ;  23  Pac. 
Rep.  848.  Valuable  notes  on  the  com- 
pensation of  officers  and  agents  of 
corporations  will  be  found  in  23  Am. 
A  £ng.  Corp.  Cas.  616;  3  L.  R.  A. 
378;  37  Am.  &  Eng.  R.  Cas.  277. 

*  Loan  Asso.  «.  Stonemetz,  29  Pa. 
St.  534 ;  Rockford  &c.  R.  Co.  v.  Sage, 
65  111.  328 ;  <.  e.  16  Am.  Rep.  587 ; 
American  &c.  R.Co.v.  Miles,  52  111.  174. 
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benefited  by  them,  would  and  ought  to  understand  that  com- 
peusation  was  to  be  paid  for  them."^ 

§  4381.  Cannot  Tote  Themselves  Salaries  or  Compensa- 
tion.—  We  have  already  considered  at  length  the  principle 
that  directors  of  corporations  occupy  such  a  fiduciary  position 
as  prevents  them  from  dealing  in  their  own  behalfiin  respect 
to  any  matter  involving  the  confidence  springing  out  of  their 
ofiice  of  trustee  for  the  corporation  and  the  shareholders.*  In 
the  discussion  of  this  principle,  we  have  seen  that  the  right 
of  a  director  to  vote  at  a  board  meeting,  upon  a  question  in 
which  he  is  personally  interested  in  a  sense  different  from 
the  rest  of  the  stockholders, is  generally  denied  by  the  courts* 
In  pursuance  of  this  principle,  it  is  almost  universally  held 
that  directors  have  no  power  to  vote  appropriations  of  money 
to  themselves,  by  way  of  salary  or  compensation  for  their 
services,  either  before  or  after  the  rendition  of  such  services.* 
8uch  a  resolution  is  void^  as  being  a  promise  without  a  eon- 


^  Pew  V.  First  Nat.  Bank,  1 80  Mass. 
801,  896;  quoted  with  approval  in 
Fitzgerald  ice  Co.  v.  Fitzgerald,  187 
T7.  8.  08. 

*  Ante,  i  4000,  et  seg,;  Duncomb  «. 
New  York  Ac.  R.  CJo.,  84  N.  Y.  100, 
100;  Hodges  v.  New  England  Screw 
Go.,  1  B.  I.  812;  «.  c.  63  Am.  Dec 
624. 

*  AnU,  a  4042,  4085. 

^  Gardner  v.  Butler,  80  N.  J.  Eq. 
702;  Jones  v.  Morrison,  81  Minn.  140; 
Ward  V.  Davidson,  80  Mo.  445;  Butts 
V.  Wood,  87  N.  Y.  817  (affirming  $.  c. 
88  Barb.  (N.  Y.)  181);  Kelsey  v.  Sar- 
gent, 40  Hun  (N.  Y.),  160;  McNaugh- 
ton  V.  Osgood,  41  Hun  (N.  Y.),  100; 
f.  c.  8  N.  Y,  St.  706;  Blatchford  v. 
Ross,  64  Barb.  (N.  Y.)  48 ;  «.  e.  87  How. 
Pr.  (N.  Y.)  115;  6  Abb.  Pr.  (n.  s.) 
(N.  Y.)  484;  Copeland  v.  Johnson 
Man.  Co.,  47  Hun  (N.  Y.),  285;  Sbat- 
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tack  V.  Oakland  Smelting  Ac  Oo.»  68 
Oal.  560;  Loan  Asao.  «•  Stonemeti, 
20  Pa.  St.  684;  New  York  Ac  R. «. 
Ketchum,  27  Conn.  170,  183;  Manx 
Ferry  Gravel  Road  Co.  «.  Branegan, 
40  Ind.  861 ;  Wickeraham  v.  Critten- 
den, 03  Cal.  17;  «.  e.  28  Pac  Rep. 
788;  Chamberlain  v.  Pacific  Wool 
Co.,  64  Cal.  103;  Miner  v.  Belle  lale 
Ice  Co.,  03  Mich.  07;  $.  c.  53  N.  W. 
Rep.  218;  17  L.  R.  A.  412;  Davis 
Mill  Co.  «•  Bennett,  80  Mo.  A  pp. 
460;  Malloryv.  Mallory-WhoelcrCo., 
61  Conn.  131;  a.c.  23  AtL  Rep.  708; 
11  RaU.  &  Corp.  L.  J.  160;  Wicker- 
sham  V.  Crittenden,  03  Cal.  17 ;  «.  c. 
28  Pac.  Rep.  788 ;  Bennett «.  St.  Louis 
Car  Rooting  Co.,  10  Mo.  App.  849. 
Contra  and  alone:  McNab  «•  McNab 
Ac.  Man.  Co.,  62  Hun,  18;  ••  e.  iO 
N.  Y.  Supp.  448. 
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sideration,  and  hence  it  cannot  be  enforced  in  an  action;'  and 
in  an  action  founded  on  such  a  resolution,  it  is  not  admissible 
in  evidence}  But  it  has  been  reasoned  that,  while  no  recovery 
can  be  had  for  services  audited  by  a  vote  of  the  directors,  as 
upon  an  express  contract,  yet  where  the  services  are  such  that 
compensation  ought  to  be  rendered  for  them,  as  being  services 
crUside  the  duties  of  the  director*  a  recovery  can  be  had  upon  a 
quantum  meruit.^  The  director  who  claims  compensation  for 
his  services  being  disqualified  from  voting  on  the  question,* 
if  he  is  necessary  to  make  up  a  quorum  of  the  board,*  or  if  his 
vote  is  necessary  to  the  result,^  the  resolution  will  be  void  in 
the  sense  already  stated.  Nor  can  this  principle  be  evaded 
by  such  shallow  devices  as  for  the  majority  of  the  directors, 
who  are  the  only  salaried  officers,  to  appoint  one  of  their 
own  number  as  agent  for  the  corporation  to  make  a  contract 
with  each  of  the  others,  renewing  a  previous  contract  to  pay 
a  salary  for  his  services,  and  then  appointing  another  director 
agent  to  make  a  similar  contract  with  the  one  previously 
appointed  agent  for  the  payment  of  his  salary  as  director;* 
nor  where  one  person  controls  a  majority  of  the  stock,  and 
acts  as  president  of  the  corporation,  by  his  device  of  electing 
a  board  of  directors  composed  entirely  of  dummies,  to  whom 
he  furnishes  shares  to  qualify  them,  and  who  vote  a  salary  to 
him.*    But  where  his  vote  is  not  necessary  to  the  valid  adop- 


'  Loan  Asso.  «.  Stonemets,  29  Pa. 
8t.  6S4;  Copeland  v.  Johnson  Man. 
Co.,  47  Hun  (N.  Y.),  236;  Gardner  v. 
Butler,  80  N.  J.  Eq.  702. 

'  Shattuck  V.  Oakland  Smelting 
^.  Go.,  6S  Oal.  650. 

*  As  to  which,  see  post,  ^  48S6. 

*  Gardner  v.  Butler,  SO  N.  J.  £q. 
702. 

*  AnU,  ii  4042,  4065. 

*  Butts  V.  Wood,  37  N.  Y.  817. 

*  Oopeland  v.  Johnson  Man.  Oo., 
47  Hun  (N.  Y.),  285;  Davis  Mill  Go. «. 
Bennett,  89  Mo.  App.  460;  Wicker- 
Cham  V.  Crittenden,  98  Oal.  17 ;  «.  c« 
28  Pac.  Bep.  788. 


•  Mallory  v.  Mallory-Wheeler  Oo», 
61  Oonn.  131;  «.  e.  11  Rail.  &  Oorp. 
L.  J.  169;  28  Atl.  Rep.  708. 

*  Miner  «•  Belle  Isle  Ice  Oo.,  98 
Mich.  97;  «.  e.  58  N.  E.  Rep.  218;  17 
L.  R.  A.  412.  According  to  one  de- 
cision, the  officers  of  a  corporation 
have  the  same  difficulty  in  reducing 
their  salaries,  where  they  have  already 
been  fixed  by  competent  authority; 
they  generally  accomplish  this  by 
mutually  agreeing  among  themselves 
80  to  do,  but  the  agreement  must  be 
made  with  the  corporation,  and  com- 
municated to  or  accepted  by  its  direct- 
ors (Richard  Thompson  Oo.  v.  Brooks, 
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tion  of  the  resolution,  it  will  be  good,  although  he  may  have 
voted  for  i\J 

§  4382.  Especially  after  the  Serrices  have  been  Rendered* 

Especially  is  it  the  law  that  directors  cannot  vote  themselves 
compensation  for  services  previously  rendered.'  The  founda- 
tion of  tljis  doctrine  is  that  the  directors  and  managing 
officers  of  a  corporation  are  trustees  in  equity  for  its  share- 
holders, and  also  in  a  sense  for  its  creditors;  and  this  rule  is 
analogous  to  the  rule  of  the  English  court  of  chancery,  which 
denies  to  a  trustee  the  right  to  compensation.  Reasoning 
thus,  it  has  been  said:  ''One  holding  a  position  of  trust 
cannot  use  it  to  promote  his  individual  interest  in  any  man- 
ner, in  disposing  of  the  trust  property."  And  where  an 
officer  had  received  an  allowance  of  a  bill  for  past  services  by 


87  N.  Y.  St.  Rep.  606;  •.  c.  14  N.  Y. 
Supp.  S70);  though  we  suppose  that 
it  would  be  lawful  for  them,  after 
receiving  their  salarieSi  which  they 
are  bound  as  good  citizens  to  do,  to 
cover  the  money  back  into  the  treas- 
ury of  the  corporation.  On  the  other 
hand,  there  is  a  decision  to  the  effect 
that  an  agreement  between  the  presi- 
dent of  a  corporation  and  its  creditors, 
whereby  the  president  is  to  forego 
his  salary,  and  the  creditors  are  to 
refrain  from  proceedings  against  the 
company,  but  where  no  period  is  stip- 
ulated during  which  they  so  bind 
themselves,  is  of  no  value  for  want  of 
consideration  and  mutuality.  Snow  v. 
Russell  Ooe  Fertilizer  Co.,  68  Hun, 
134;  t.  c.  33  N.  Y.  St.  Rep.  959;  11 
N.  Y.  Supp.  492. 

^  Clark  V.  American  Goal  Co.,  86 
Iowa,  436;  «.  c.  63  N.  W.  Rep.  291. 
On  the  contrary^  for  a  case  where  the 
vice-president  presided  at  a  meeting 
of  the  trustees  when  the  salaries  of 
the  officers,  including  his  own,  were 
fixed,  and  where,  notwithstanding  his 
testimony  and  a  record  entry  to  the 
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effect  that  he  had  not  voted  on  the 
question,  the  resolution  was  declared 
invalid,  see  Ashley  v.  Kinnan,  18  N.  Y. 
St.  Rep.  791 ;  «.  c.  2  N.  Y,  Supp.  674. 
'  Holder  v.  Lafayette  Ac  R.  Co.^ 
71  III.  106;  9.  c.  22  Am.  Rep.  89;  Kil* 
Patrick  v.  Penrose  &c  Co.,  49  Pa.  St. 
118;  «.  e.  88  Am.  Dec  497;  Loan 
Asso.  V.  Stonemetz,  29  Pa.  St.  634; 
Kew  York  &c.  R.  Co.  v.  Ketchum,  27 
Conn.  170;  Henry  v.  Rutland  Ac  R. 
Co.,  27  Vt,  436;  Butts  v.  Wood,  37 
N.  Y.  817;  Gridley  v.  Lafayette  iac. 
R.  Co.,  71  III.  200;  Martindale  v. 
Wilson-Cass  Co.,  134  Pa.  St.  348;  26 
Week.  Not.  Cas.  48;  t.  e.  19  Am.  St. 
Rep.  706;  19  Atl.  Rep.  680;  Smith  v. 
Putnam,  61  N.  H.  632;  Ashton  v. 
Dashaway  Asso,,  84  Cal.  61 ;  7  L.  R.  A. 
809;  «.  c.  22  Pac.  Rep.  660;  Jones  v. 
Morrison,  31  Minn.  140;  State  v.  Peo- 
ples' Mut.  Benefit  Asso.,  42  Ohio  St. 
679;  Wood  v.  Lost  Lake  &c.  Co.,  23 
Or.  20;  «.  c.  37  Am.  St.  Rep.  761; 
23  Pac.  Rep.  848;  Bennett  v.  St.  Louia 
Car  Roofing  Co.,  19  Mo.  App.  349. 
Compare  Stewart  v.  St.  Louis  &c.  R. 
Co.,  41  Fed.  Rep.  736. 
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the  board,  it  was  said, ''  that  the  circumstances  under  which 
the  bill  was  allowed  were  a  fraud  upon  its  stockholders,  and 
to  permit  such  a  transaction  to  stand  would  be  a  reproach  to 
the  administration  of  justice.''^  In  another  case  it  was  said: 
'^  It  would  be  a  sad  spectacle  to  see  the  managers  of  any  cor- 
poration  .  •  •  .  assembling  together  and  parceling  out  among 
themselves  the  obligations  or  other  property  of  the  corpora* 
tion  in  payment  of  past  services/'  * 

§  4383.  IllustrationB  of   the  Two    Preceding    Sections. — 

Certain  persons  organized  a  corporation,  elected  themselves  officers, 
proceeded  to  business,  contracted  debts,  and  then,  before  all  the 
stock  had  been  subscribed  for  and  ten  per  cent  paid  in,  as  required 
by  the  governing  statute,  undertook  to  appropriate  to  themselves, 
under  the  name  of  salary,  certain  of  its  assets.  It  was  held  that 
this  would  not  be  allowed.*  A  director  did  work  in  an  effort  to 
organize  a  corporation  in  another  State,  in  pursuance  of  an  arrange- 
ment between  himself  and  his  co-directors,  but  without  any  agree- 
ment as  to  his  remuneration.  Although  the  services  were  for  the 
general  corporate  advantage,  this  did  not  impose  any  liability  upon 
the  corporation  to  pay  for  them.'  It  has  been  held  that  a  donation 
by  trustees  of  an  incorporated  benevolent  association  to  each  mem- 
ber, in  pursuance  of  a  unanimous  vote  of  the  members  present  at 
a  meeting  when  the  vote  was  taken,  of  a  certain  sum  for  past 
services,  when  no  services  had  been  rendered  other  than  such  as 
the  parties  were  bound  to  render  as  members,  is  a  misappropriation 
of  corporate  funds^  the  restoration  of  which  may  be  compelled  by  a 
member  who  was  not  a  party  to  the  transaction.' 

§4384.  Directors  cannot  Becover  for  '^£xtra"  Services 
Incidental  to  their  Official  Duties. —  It  is  a  part  of  the  doc- 
trine of  the  preceding  sections  that  a  director  cannot  recover 
from  the  corporation  compensation  for  services  which  may 
fairly  be  deemed  incidental  to  his  duties  as  director,  and  to 

»  Butts  V.  Wood,  87  N.  Y.  317. 

*  NewYork&cB.Oo.v.Ketcbum,  Bronze  Co.,  75  Mich.  568;  «.  e.  42 
27  Conn.  170, 183.  N.  W.  Rep.  »82. 

*  Burns  v.  Beck,  83  Ga.  471;  «.  e.  ^  ^  Ashton  v,  Dashaway  Asso.,  84 
10  S.  E.  Rep.  121.  Cal.  61;   «.  c.  22  Pac.  Rep.  660;  7 

«  Eakins     «.     American     White     L.  R.  A.  809. 
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have  been  undertaken  bj  bim  in  virtue  of  hie  office.*  Tfaa 
danger  of  corruption  and  abuse  is  so  great,  in  admitting  the 
principle  that  a  director  can  recover  compensation  for  services 
to  tlie  corporation  rendered  while  he  is  a  director,  that  it  haa 
been  well  held  that  he  is  not  entitled  to  such  compensation, 
unless  the  services  are  most  unquestionably  beyond  the  range 
of  his  official  duties,*  and  rendered  under  circumstances  war- 
ranting the  conclusion  that  it  was  understood  by  the  proper 
corporate  officers,  as  well  as  by  himself,  that  they  were  to  be 
paid  for.*  Another  court  has  gone  even  further  —  perhaps 
too  far  —  in  holding  that,  although  the  services  performed  by 
the  director  are  out  of  the  ordinary  course  of  his  duties,  yet 
he  will  be  entitled  to  no  compensation  for  them  so  long  as 
his  office  of  director  continues;  and  that  a  resolution  of  the 
board,  allowing  compensation  for  such  services,  imposes  no 
obligation  upon  the  corporation  to  pay  for  them.^ 

S  4385.  Illustrations  of  the  Foregoing.  —  In  pursuance  of  the 
foregoing  principle,  it  has  been  held  that  a  director  of  a  bank  can- 
not  claim  a  reward  offered  by  the  bank  for  the  discovery  of  the  rob- 
ber of  the  bank  and  the  recovery  of  the  money  stolen;  since  it  is  his 
duty,  if  he  obtains  any  information  upon  the  subject,  to  communi- 
cate it  to  the  bank  without  reward.*  A  trustee  appointed  by  the 
charter  of  a  bank,  to  subscribe  for  a  certain  amount  of  stock,  but 
for  whom  no  compensation  was  provided  by  the  charter,  was  not  to 
be  entitled  to  any  compensation  for  his  services,  though  the  eestui 
que  trust  had  given  him  a  power  of  attorney  to  perform  substantially 


^  Hodges  V.  Rutland  &c.  R.  Co., 
29  Vt.  220;  Pierson  v.  Thompson,  1 
Edw.  Oh.  (N.  Y.)  212 ;  Oheeney  «• 
Lafayette  &c.  R.  Go.,  68  Ul.  670;  «.  e. 
is  Am.  Rep.  584 ;  Pew  v.  First  Nat. 
Bank,  130  Mass.  391. 

>  New  York  Ac.  R.  Co.  v.  Ket- 
chum,  27  Conn.  170. 

'  Brown  v.  Republican  Mountain 
Silver  Mines,  17  Colo.  421 ;  $.  e.  30  Pac. 
Rep.  66. 

*  Branch  Bank  «.  Collins,  7  Ala. 
96;  Branch  Bank  v.  Scott,  7  Ala.  107. 
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In  these  cases  it  is  noticeable  that  a 
liberal  compensation  had  been  fixed 
by  law  for  the  ordinary  services  of 
a  director.  The  holding  was  that, 
under  the  statute  fixing  the  oompen* 
sation  of  directors  of  the  State  bank, 
a  director  of  a  branch  bank,  receiving 
the  compensation  provided  by  law, 
can  be  allowed  no  compensation  by 
the  board  for  extra  services  while  he 
continues  a  director. 

'  QtMsy  V.  Bank  of  minds,  6  IlL 
91. 
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the  same  acts  authorized  by  the  bank  charter.^  Where  the  board 
of  directors  had  voted  a  certain  compensation  for  special  services,  it 
was  held  that  a  director  could  not  recover  any  higher  compensation 
than  that  so  voted,  for  any  services  of  such  a  nature  that  they  could 
only  have  been  rendered  by  a  director;'  nor  could  he,  in  addition 
to  or  in  lieu  of  the  compensation  provided  by  the  resolution,  claim  a 
commission  for  the  negotiation  of  the  defendant's  bonds.*  So,  a 
director  of  a  railway  company  cannot  recover  from  the  company  the 
reasonable  value  of  services  rendered  by  him,  as  a  member  of  the 
executive  committee  of  its  directors,  in  making  efforts  to  contract  for 
the  construction  of  its  road^  which  services  include  compensation  for 
time  and  travel;  since  these  are  a  part  of  his  duty  as  director. 
^Nor  is  it  an  answer  to  say  that  the  company  could  have  intrusted 
the  duties  of  the  executive  committee  to  others  not  directors  or  even 
stockholders,  and  paid  them  a  fair  compensation  for  their  time  and 
skill.  They  had  the  power  to  so  act  as  directors,  and  they  as 
directors,  or  as  a  part  of  them,  performed  the  services."*  So,  it  has 
been  held  not  competent  for  the  directors  of  a  foreign  steamship 
corporation  to  create  a  trust  in  certain  of  their  own  number  who  are 
American  citizens,  for  the  purpose  of  giving  their  steamships  the 
privileges  of  American  Vessels,  and  thereby  create  a  claim  to  com- 
pensation in  favor  of  such  trustees  for  the  performance  of  their 
duties.'  So,  according  to  another  holding,  where  the  director  of  a 
corporation  performs  services  which  may  be  regarded  as  incidental 
to  his  duties  as  director,  as  where  he  acts  as  treasurer  of  the  corpo- 
ration, his  salary,  fees,  or  compensation  as  treasurer  must  be  fixed  by 
the  board  of  directors  before  he  enters  upon  the  duties  of  treasurer; 
otherwise,  he  cannot  recover  compensation  afterwards.*  A  director 
and  president  of  an  incorporated  bank,  who  receives  a  salary  as 
president,  cannot  recover  from  the  bank  additional  compensation 
for  acting  as  a  member  of  *'a  committee  on  alterations  and  repoirs,^^ 
and  superintending  the  repairs  of  a  building  purchased  by  the 
bank  although  his  services  were  valuable  to  it* 


^  Pierson  v.  Thompson,  1  Edw.  Oh*  ^  Oheeney  «.  Lafayette  Ac.  B.  Co., 

(N.  Y.)  212.  68  111.  670 ;  t .  c.  18  Am.  Rep.  684, 688. 

>  Hodges  «.  Rutland  Ac  B.  Co.,  29  *  Ogden  v.  Murray,  39  N.  Y.  202. 

Vt.  220.  •  Holder  v.  Lafayette  &c.  B.  Co.,  71 

'  Ibid.  lU.  106 ;  f .  e.  22  Am.  Bep.  89. 

*  Pew  9.  First  Nat.  Bank,  130  Mass.  891. 
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§  4886.  But  may  BecoTer  for  Services  Clearly  Oattide 
Such  Duties. — On  the  other  hand,  a  director,  or  other  officer 
of  a  corporationiCan  recoyer  on  an  express  or  implied  aswmp* 
Htf  for  services  rendered  the  corporation,  provided  such  serv- 
ices are  clearly  outside  the  scope  of  his  duties  as  such  officer.^ 
One  court  has  perhaps  gone  too  far  in  laying  it  down,  as  a 
general  proposition,  that  directors  are  not  bound  to  render 
any  services  to  the  corporation  l>eyond  their  board  meetings ; 
and  accordingly  that  if,  by  a  vote  of  the  board,  a  director  be 
empowered  to  transact  certain  business,  he  will  be  entitled  to 
a  reasonable  compensation,  in  the  absence  of  some  agreement 
to  the  contrary.*  Directors  may,  however,  as  already  seen,' 
appoint  one  of  their  number  an  agent  to  perform  any  minis- 
terial act,  or  transact  any  business,  such  as  they  might  commit 
to  an  agent  who  is  not  a  director;  and  where  this  is  done  in 
good  faith  and  valuable  services  are  rendered  by  him  as  such 
agent,  it  would  be  an  unreasonable  and  unjust  extension  of 
the  rule  under  consideration  to  deny  him  compensation/ 
But  the  implication  which  the  law  might  otherwise  raise  of  a 
promise  on  the  part  of  a  corporation  to  pay  one  of  its  directors 
for  extra  services,  may,  it  seems,  be  repelled  by  long  lapse  of 


^  Santa Olara Mining Asso. V.Mere- 
dith, 49  Md.  889 ;  j.  c.  S3  Am.  Rep. 
264;  Gridley  v,  Lafayette  &c.  R.  Co., 
71  111.  200;  Greensboro  Ac.  Turnpike 
Go.  «.  Stratton,  120  Ind.  294 ;  j.  c.  22 
N.  E.  Rep.  247 ;  Prilliman  v,  Menden- 
hall,  120  Ind.  279 ;  j.  c.  22  N.  E.  Rep. 
247;  Evans  v,  Trenton,  24  N.  J.  L. 
764,  769;  Chandler  v.  Monmouth 
Bank,  13  N.  J.  L.  255;  Lafayette  <&c. 
R.  Co.  V.  Cheeney,  87  111.  446;  •.  c 
68  III.  670;  18  Am.  Rep.  584 ;  Henry 
V.  Rutland  Ac  R.  Co.,  27  Vt.  435; 
Hodges  V.  Rutland  Ac.  R.  Co.,  29  Yt, 
220 ;  doctrine  recognized  in  Citizens* 
Nat.  Bank  v.  Elliott,  55  Iowa,  104 ;  a.  e. 
89  Am.  Rep.  107 ;  Fitzgerald  Ac  Co. 
V.  Fitzgerald,  137  U.  S.  98;  Brown  v. 
Republican  Mountain  Silver  Mine,  17 
Colo.  421 ;  J.  c.  SO  Pac.  Rep.  66;  16 
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L.  R.  A.  426.  That  a  trustee  of 
a  corporation  organized  under  the 
Manufacturing  Act  (N.  Y.  Laws  184S, 
ch.  40}  cannot  recover  for  aervicea 
rendered  to  the  corporation, — sea 
McDoweU  V.  Sheehan,  129  N.  Y.  20O; 
reversing  a.  e.  36  N.  Y.  St.  Rep.  104; 
and  13  N.  Y.  Supp.  386. 

'  Shackelford  «.  New  Orleans  Ac 
R.  Co.,  37  Miss.  202. 

*  AnU,  §  3907. 

*  Chandler  v.  Monmouth  Bank,  13 
N.  J.  L.  255 ;  Henry  v.  Rutland  Ac 
R.  Co.,  27  Vt.  435 ;  Hodges  v.  Rutland 
Ac  R.  Co.,  29  Vt.  220;  Lafayette  Ac 
R.  Co.  «.  Cheeney,  87  BL  446;  b.  c.  68 
ni.  570;  18  Am.  Rep.  584;  Waller  v. 
Bank  of  Kentucky,  3  J.  J.  Marsh. 
(Ky.)  201,  206;  Shackelfoi^  «.  New 
Orleans  Ac  B.  Co.,  37  Miss.  202. 
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time.  Thus  it  has  been  held  that  where  a  director  renders 
extra  services  for  the  corporation,  and  presents  no  accoant, 
and  makes  no  claim  for  compensation  during  eight  yean 
thereafter,  and  continues  director  during  that  time,  he  cannot 
recoyer  on  an  implied  promise  to  pay.^ 

g  4387.  ninstrations  of  the  Foregoing.  —  Thus,  where  a 
director  of  a  railway  company  is  appointed  an  agent,  by  a  resolu- 
tion to  Bolieit  eubscriptions  of  stock,  or  to  procure  the  right  of  way^ 
he  may  recover  for  such  servicee  when  rendered  by  him.  But  be 
cannot  recover  for  services  performed  as  a  member  of  the  executive 
committee,  nor  in  making  efiforts  to  contract  for  the  construction  of 
the  road,  including  time  and  travel,  as  these  are  a  part  of  his 
duties  as  director.'  He  may  recover  where  he  rendered  services  at 
the  request  of  the  president  and  directors,  as  land  commisHoner^  and 
M  attorney;*  or  as  its  attorney,  and  also  in  procuring  aid  notes,  right 
of  way,  and  enlieting  capitalists  in  the  enterprise;*  or  as  superintend^ 
ent,  treasurer,  and  general  manager;*  or  as  secretary,  under  a  reso- 
lution of  appointment  which  does  not  specify  his  compensation.* 
So,  a  director  of  a  bank,  although  not  entitled  to  compensation  for 
extra  services  rendered  while  in  that  capacity,  may  be  allowed  for 
services  rendered  before  he  became  director.  And  may  also  receive,  on  be- 
half of  other  persons,  compensation  due  them  for  services  they  have 
performed.'  Following  out  the  same  line  of  thought,  it  has  been 
held  that  a  vote  of  the  directors  of  a  railroad,  limiting  the  amount 
per  diem  of  pay  allowable  to  a  director  for  special  services,  does  not 
apply  to  work  done  by  a  director  in  an  entirely  different  capacity, and 
in  one  where  the  services  could  have  been  performed  by  persons  not 
directors,  as  agents.*  So,  a  provision  in  the  charter  of  a  bank,  that 
'*no  director  shall  be  entitled  to  any  emolument  unless  the  same 


^  Utica  Ins.  Ck>.  v.  Bloodgood,  4 
Wend.  (N,  Y.)  652. 

'  Gheeney  r.  Lafayette  &c.  R.  Co., 
S8  111.  570;  J.  c.  18  Am.  Rep.  584; 
Lafayette  dbc  B.  Go.  v.  Gheeney,  87 
111.  446. 

*  Rogers  v.  Hastings  Sec,  R.  Go., 
22  Minn.  25. 

*  Ten  Eyck  v.  Pontiac  Ac.  R.  Co., 
74  Mich.  226;  «.  c.  16  Am.  St.  Rep. 
633 ;  41  N.  W.  Rep.  905 ;  5  Rail.  A 


Oorp.  L.  J.  401 ;  21  Chic.  Leg.  N. 
275. 

*  Fit^erald  Ac.  Go.  «.  Fitzgerald, 
134  U.  S.  98. 

*  Rogers  «.  Hastings  Ac.  R.  Go., 
22  Minn.  25. 

*  Branch  Bank  v,  Golllns,  7  Ala. 
05. 

'  Henry  v.  Rutland  Ac.  R.  Go., 
27  Yt.  435;  Hodges  v.  Rutland  Ac. 
R.  Co.,  29  Vt.  220. 
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shall  have  been  allowed  by  the  stockholdein  at  a  general  meeting," 
has  been  held  to  apply  to  the  directors  in  their  oflScial  capacity 
only,  and  not  to  prevent  them  from  taking  compensation  for  serv- 
ices  rendered  individually  by  them,  as  ngenU  of  the  bank/  So, 
where  the  preHderU  of  a  steam  packet  company  commanded  one  of  the 
boats  of  the  company  for  three  years,  and  retained  from  the  funds 
of  the  company  a  reasonable  salary,  —  here  it  was  held  that  he  was 
entitled  to  retain  the  same.'  So,  where  there  were  facts  and  cir- 
cumstances in  evidence  which  warranted  the  jury  in  finding  thai 
the  president  and  director  of  a  mining  company  had  been  employed 
by  the  corporation  to  act  for  it  in  obtaining  a  patent  for  certain  lande 
in  California,  in  obtaining  a  loan  in  London,  and  in  procuring  the 
surrender  and  cancellation  of  the  first  mortgage  bonds  of  the  com- 
pany, which  surrender  and  cancellation  were  necessary  to  the  ob- 
taining of  the  loan;  and  there  was  evidence  tending  to  prove  thai 
these  services  were  either  authorized  by  the  corporation  previous  to 
their  rendition,  or  ratified  by  it  after  their  performance,  and  that 
they  were  not  such  services  as  were  required  of  him  in  the  dis- 
charge of  his  duties  as  director,  —  a  verdict  and  judgment  award- 
ing him  compensation  for  the  services  were  affirmed.' 

g  4388.  Services  Prior  to  Orgranization  of  Corporation.—- 

In  the  view  of  some  courts,  one  who  becomes  a  director  of  a 
corporation  cannot  maintain  an  action  against  the  corpora- 
tion for  services  rendered  prior  to  its  organization  in  promot- 
ing its  existence,  and  the  theory  of  these  courts  seems  to  go 
to  the  length  of  holding  that  no  one  can  maintain  such  an 
action.^  Clearly,  the  executive  committee  of  a  company  have 
no  right  to  vote  m^ney  to  tliemselves*  in   addition  to  their 

^  Chandler  «•  Monmouth  Bank,  18  promoters  of  a  corporation  organixed 

y.  J.  L.  255.  to  promote  the  sale  of  such  lands: 

*  New  Orleans  &c  Packet  Oo.  «•  Armstrong  «.  Ebener,  46  N.  J.  £q. 
Brown,  96  La.  An.  188;  a.  e*  61  Am.  457;  $.  c.  19  Atl.  Rep.  285. 

Rep.  5.  «  Ante,  §  480,  et  seq,;  Rockfbrd  Ac 

*  Santa  Clara  Mining  Asso.  v.  R.  Oo.  v.  Sage,  65  HI.  328;  a.  e.  16 
Meredith,  49  Md.  389;  a.  e.  33  Am.  Am.  Rep.  587;  New  York  dbc  R.  Oo. 
Rep.  264.  Oircumstanoes  under  «.  Ketchum,  27  Oonn.  170;  Franklin 
which  a  promoter  was  not  entitled  to  Fire  Ins.  Oo.  «.  Hart,  31  Md.  59; 
share  in  the  compensation  offered  by  Safety  Deposit  life  Ins.  Oo.  «•  Smithy 
the  proprietor  of  certain  lands,  to  the  65  HI.  809. 

^AnU,  M  4042,  4881. 
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regular  compensation,  for  their  services  as  promoters  and 
originators  of  the  company,  or  in  consideration  of  the  mem- 
bers retiring  from  the  executive  committee.  And  if  large 
sums  are  granted  for  those  purposes,  this  affords  a  good 
reason  for  the  appointment  of  a  receiver.^  The  following  case 
illustrates  an  extreme  view  of  this  doctrine:  A  director  of  a 
railroad  corporation  rendered  special  services  in  procuring 
Bubscriptions  to  the  stock  of  the  company  and  in  its  organiza- 
tion, which  services  were  rendered  on  his  part  in  the  expec- 
tation of  compensation.  The  stockholders  voted  to  grant  him 
a  free  pass  over  the  road  for  himself  and  family  during  his 
life,  which  grant  was  inadequate  as  a  compensation  for  the 
services,  but  was  accepted  by  him  as  such.  Some  years  after- 
wards the  stockholders  rescinded  the  vote.  It  was  held,in  an 
action  brought  by  tlie  company  for  railroad  fares  accruing 
after  that  time,  that  the  services  rendered  created  no  indebt- 
edness, and  could  not  constitute  a  consideration  for  the  con- 
tract; and  it  would  have  made  no  difference,  if  the  services 
had  been  rendered  upon  an  express  understanding  with  his 
associates  that  he  was  to  be  paid  by  the  company  after  its 
organization.  The  court  reasoned  that,  aside  from  the  tech- 
nical difficulty  of  binding  the  corporation  before  its  existence, 
the  policy  of  the  law  wholly  discountenances  such  arrange- 
ments.' On  the  contrary,  some  courts,  as  already  seen,'  hold 
a  corporation  liable  for  services  necessarily  rendered  in 
bringing  it  into  existence,  on  a  theory  resembling  that  of 
ratification:  the  corporation  takes  the  benefit  of  the  acts  thus 
done  in  its  favor,  and  takes  them  cum  onere.*  But  it  is  said 
that  the  acts  for  which  the  corporation  may  be  thus  charged 


>  Blatchford  v.  Rosa,  54  Barb. 
;N.  Y.)  42;  9.  c.  6  Abb.  Pr.  (h.  8.) 
vN.  Y.)  434;  37  How.  Pr.  (N.  Y.) 
110. 

*  New  York  Ac  R.  Go. «.  Eetchum, 
27  Conn.  170.  Bee  alao  Armstrong  «. 
Bbener,  46  N.  J.  Eq.  457;  a.  c.  19  Atl. 
n  ep.  265 ;  Van  Valkenburgb  v.  Thorn- 
Mville&c.  R.  Co.,  4  N.  Y.  Supp.  782; 


Tlfft  V.  Quaker  Cftty  Nat.  Bank,  8  Pa. 
Oo.  Ct.  Rep.  606. 

•  AnU,  «  490;  poit,  H  5821, 5822. 

«  Beirs  Qap  R.  Ck>.  v.  Ohristy,  79 
Pa.  St.  54;  8.  e.  21  Am.  Rep.  89. 
Compare  First  Nat.  Bank  «.  Hoch, 
89 Pa.  St.  324;  a.  e.  88  Am.  Rep.  760; 
Twelfth  Street  Market  Co. «.  Jackson, 
102  Pa.  St.  269. 
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must  have  been  authorized  by  a  majority  of  tJie  stoekholderM; 
and  consequently  a  corporation  was  not  liable  for  the  promise 
made  by  a  $ingle  stockholder  to  pay  for  serTices  in  securing 
subscriptions  to  its  capital  stock,  in  the  absence  of  any  proof 
of  a  ratification.^ 

g  4389.  BecoTery  of  Money  Misappropriated  in  Payment  of 
Salaries. — Money  so  misappropriated  by  the  directors  of  a  cor* 
poration  may  be  recovered  by  the  corporation  or  its  representa* 
tive  in  an  ordinary  action  at  law,  it  is  assumed/ or  by  a  suit  in 
equity  proceeding  on  the  jurisdictional  grounds  of  fraud  and 
trti8t;*  or  by  a  single  stockholder  suing  for  himself  and  the 
others/ in  case  those  in  control  of  the  corporation  refuse  to  insti- 
tute suit  in  its  name,  —  in  which  latter  case  the  action  is  always 
in  equity/  The  form  of  relief  is  varied  according  to  the  cir- 
cumstances of  the  case.  The  officers  of  the  corporation  have 
no  lien  upon  its  funds  for  their  services;*  and  where  a  person, 
in  order  to  secure  his  pay  as  president  and  attorney  of  a  pri- 
vate corporation,  caused  its  secretary  to  assign  to  him  certain 
certificates  of  purchase  of  land  held  by  the  corporation  and  in 
their  possession  as  officers  thereof, — it  was  held  that  a  court 
of  equity  might  compel  an  unconditional  return  of  them/ 
Where  the  directors  of  a  corporation,  knowing  the  corporation 
to  be  insolvent,  received  from  the  treasurer  payment  for  pa>9i 
services  as  directors,  it  was  held  that  the  assignee  of  the  cor- 
poration could  maintain  an  action  to  recover  back  the  money 
paid/  If  those  in  charge  of  the  machinery  of  the  corporation 
neglect,  after  request  by  the  stockholder,  to  bring  the  suit, 
then  a  court  of  equity  will  open  its  door  to  him,  he  suing  on 
behalf  of  himself  and  the  other  stockholders,  and  will  render 


^  Tift  V.  Quaker  City  Nat.  Bank,  111.345.    So  held  in  case  of  the  cashier 

141  Pa.  St.  550;  a.  c.  9  Rail.  &  Oorp.  of  an  insolvent  bank,  in   Bruyn  v. 

L.  J.  426;  9.  c.  21  Atl.  Rep.  660.  Middle  Diet.  Bank,  1  Paige  (N.  T.), 

'  Ante,  i  4119.  584. 


'  Ante,  §  4120.  ^  Emporium   Ac.  Co.  «• 

*  Post,  i  4566.  supra. 

*  Post,  ^  4479.  *  Smith   v.    Patman,    61    N.   H* 

*  Emporium  Ac.  Go.  v.  Emrie,  54  632. 
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a  decree  for  the  repayment  of  the  money  to  the  corporation, 
or  for  other  appropriate  relief.^  It  has  been  held  in  one  case 
that,  while  resolutions  adopted  by  the  directors  of  a  corpora- 
tion paying  salaries  to  themselves  as  its  officers  are  not  bind- 
ing upon  the  corporation,  yet,  when  the  action  to  restrain  the 
payment  of  such  salaries  is  brought,  not  by  the  corporation, 
but  by  a  stockholder,  the  burden  is  upon  plaintiff  to  make 
such  a  case  as  will  show  that  the  corporatian  ought  to  exercise 
its  right  to  avoid  the  resolution  made  by  its  directors.' 
Whether  this  distinction  is  a  sound  one  is  questionable,  since 
we  have  already  seen  that  such  a  resolution  is  void  in  the 
sense  that  no  action  can  be  founded  upon  it;  and  another  case 
holds  that  it  is  prima  facie  voidable  at  the  election  of  a  stock- 
holder.' Whether  there  is  any  practical  distinction  between 
the  two  theories  is  not,  however,  clear;  since  in  either  case  the 
plaintiff  must  show  that  the  corporation  has  been  or  will  be 
injured  by  the  unlawful  act.  In  a  leading  case  upon  this 
subject,  it  appeared  that  the  treasurer  of  a  corporation  pre- 
sented his  claim  for  pay  for  services  to  the  board  of  directors, 
and  it  was  allowed;  all  the  proceedings  were  strictly  regular; 
but  it  was  shown  that  the  quorum  of  directors  present  at  the 
meeting  consisted  of  the  treasurer  himself,  his  father^  and 
another  relative.  It  was  also  proved,  as  matter  of  fact,  that  the 
payment  of  such  compensation  to  the  treasurer  was  contrary  to 
the  distinct  understanding  of  the  parties.  It  was  held  that  a 
suit  against  these  three  directors  by  one  etockliolder^  in  behalf 
also  of  the  rest,  would  lie,  and  that  a  judgment  setting  aside 
the  transaction  as  an  abuse  of  trust,  and  for  the  repayment  of 
the  money,  was  correct.^  In  addition  to  this,  if  the  officer 
who  has  illegally  appropriated  compensation  voted  to  him  by 
the  directors  is  under  a  bond^  it  may  be  recovered  in  an  action 
on  such   bond.^      The  directors  voting  compensation  to  an 

>  Butts  «.  Wood,  88  Barb.  (N.  Y.)     93  Cal.  17;  a.  e.  28  Pac.  Rep.  788; 
181 ;  J.  e.  affirmed,  37  N.  Y.  317 ;  post,     Jones  «.  Morrieon,  81  Minn.  140. 
ch.  88;   McNaughton  «.  Osgood,  41  *  McNaughton  «•  Osgood,  $upra» 

Hun  (N.  Y.),  109;  a.  c.  8  N.  Y.  St.  •  Jones  tr.  Morrison,  jupro. 

Bep.  795;  VT^ickersham  v.  Crittenden,  *  Butts  v.  Wood,  jupra. 

*  Jennery  «•  Olmstead,  105  N.  Y.654,  mem. 
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o£Scer  of  the  corporation  for  past  servieeif  may  become  per- 
sonally liable  to  make  good  what  is  thereby  lost  to  the  corpo- 
ration as  for  a  breach  of  trust.  It  was  so  held  where  the 
president  of  a  corporation,  who  had  served  without  any 
agreement  as  to  compensation,  sold  his  stock  to  three  persons, 
who  thereby  acquired  control  of  the  corporation  and  made 
themselves  directors,  and  then  voted  a  sum  of  money  to  the 
president  for  his  past  services,  and  paid  the  money  to  him 
in  part  consideration  for  the  shares  of  stock  which  he  had 
transferred  to  them.  Here  a  receiver  of  the  corporation  main- 
tained a  suit  in  equity  to  recover  the  money  so  misappropri- 
ated.' But  there  being  no  evidence  that  the  president  assented 
to  the  misappropriation,  or  that  he  knew  whence  the  money 
came  with  which  he  was  paid  for  his  stock,  he  was  not  liable 
therefor  to  the  receiver.' 

^  Ellis  V.  Ward,  137  HI.  509;  «.  e.  25  K.  £.  Bep.  630. 

*  Ibid. 
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